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The relation of lawyers to society is a pretty large subject. How could it
be otherwise, seeing that Law itself is the vital spirit of the social system?
The special ministers of this ubiquitous spirit must, perforce, occupy rela-
tions to society which touch it at every point.

To undertake to discuss a subject of this extent might be heroic in the
speaker: it would be simply appalling to his hearers. To do so is not my
purpose. I propose to consider in one or two aspects the actual place
which lawyers hold in the affairs of that open life, lived coram pub-
lico-not restricting the view, however, to what we mean when we speak
.of public life-that is, political life. I propose to call attention, though, of
course, not as to a new and hitherto unobserved thing, to the influence
wielded by lawyefs, and the part taken by them in movements of public
and quasi public nature. I shall do this not for the purpose of making this
an occasion of glorification of the fraternity, but rather, indeed, with ex-
actly opposite views. I am afraid that I can promise myself nothing with
so much certainty as that I shall make myself quite disagreeable before I
get through. But I am ineligible to re-election to my present high office, in
any event.

In speaking of lawyers, I mean Georgia lawyers. Without raising the
question whether they are better or worse than other lawyers, they are
my theme. I sing of them, themselves and their relations, in one or two
aspects, to the public and quasi public affairs of Georgia.

I lay down this proposition: In Georgia, on that side of life where public
and quasi public affairs are administered, lawyers are, for the most part,
the active administrators. It is hardly necessary to establish this state-
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ment by examples; it is a fact readily admitted. Let there be a public
meeting held anywhere within our borders, at the court-house, the town
hall, or the barbecue, at noon or by night, for political or business pur-
poses, to nominate a candidate or build a railroad-on paper-in a word,
for any purpose of sufficient interest to collect people together, and in
most cases the action of the meeting will be shaped by the lawyer part of
it. In the board of directors of any industrial association, if it includes a
lawyer among its members, he will probably be found exercising influence
out of proportion to his fitness to do so. You will find the same order of
things in the school board, and, as I am informed, in church meetings.
Even at agricultural gatherings your irrepressible lawyer is more than apt
to appear and take possession.

These activities of the lawyer are something outside of, and apart from,
the practice of law. They are not embraced in his license to plead and
practice. Nor is this active participation in these extraneous affairs usu-
ally, apparently at least, a matter of quest or seeking on the part of the
legal participant. It seems rather to gravitate to him naturally. On all
such occasions there seems to be an unbidden general expectation that
the lawyer element in attendance will come to the front; and for the most
part there is a tarrying, and generally not a long tarrying at that, until it
does so.

There is nothing strange in this state of things. It would be an assump-
tion no less ridiculous than offensive to claim that lawyers are a select
body of naturally superior intellects and have an innate mental pre-emi-
nence over laymen. But the fact is-and it furnishes the explanation, if,
indeed, anything so plain needed explanation-the fact is, lawyers are, to
a greater or less degree, trained intellects-trained, it is true, in certain
too narrow limits, but those limits embracing, haply, just the occasions I
have refrence to. It would be an unpardonable waste of time to devote
even the smallest fraction of it to proving that training and exercise,
where a man has any gift to train and exercise, are as valuable as the gift
itself-perhaps give it its whole efficacy. The range of illustrations of.this
truism would extend all the way from state-craft to base ball.

Another explanation of this influence of lawyers is found doubtless in
the fact that in a social order, where practical questions have the com-
pletest sway, and abstractions, however true and attractive receive but
little attention, lawyers are the most practical and the least given to ab-
stractions of all the members of that system. The lawyer, to accomplish
anything, must be practical. He cannot luxuriate in pleasing abstractions.
He cannot, for any considerable time, keep up a sham. At every step he
meets an opponent, whose duty and high pleasure it is to hold him down
to the practical and to make public exposure of his pretentions. The med-
ical profession has a safe retreat in the fundamental fact of the mortality
of man, the certainty of death at some time and the uncertainty of life at

536 [Vol. 41



TRUSTEES OF PUBLIC OPINION

all times. The philosopher can envelop himself in fog, and appear, like
anything else seen through the mist, much greater than he really is. The
office of the literary man is to please, and truth and fiction serve him
equally well. Of course the preachers have it all their own way; they are
no more answered than they expect to be. But the lawyer's acts and
words must always be brought to the test, and to accomplish anything at
'all he must be practical; and such is the style of man acceptable to our
people.

The idea which I wish to bring to the front at this stage of my address
is one quietly recognized by all. Not to be restrained by too strong a sense
of modesty for the fraternity, I will state it: Lawyers, in a social system
like that of Georgia at the present day, which is intelligent, but not
learned, pretty well informed on most practical questions but not highly
cultured-in this social system the lawyers are what might be called lead-
ers in most public and quasi public movements.

The idea I have thus far worked upon is very commonplace. I have
dwelt upon it for the purpose of presenting distinctly and definitely
before us the fact, without, as yet, characterizing it by any epithets, that
in the State of Georgia the aggregate influence of lawyers in matters of
general interest is controlling. I wish at this time merely to settle the fact.
That done, I shall venture to reason a little upon it. "Reason," did I say?
As Burns says of his "Epistle to a Young Friend," "It may turn out a
sermon." If it should, certainly I need not apologize for preaching a little,
seeing that there are not a few of the brethren who pass with ease and
facility from the Bar to the pulpit. It is true that their sermons are not
addressed, as mine will be, exclusively to lawyers, but rather to the gen-
eral body of sinners; a suspicious minded person might phrase it: "To the
general body of voters." I find my license to preach such a sermon as I
shall deliver on this occasion, less in the good example of some of our
politico-legal preacher-brethren than in the position which for the nonce I
occupy, and the obligation it imposes on me. By your very highly valued
compliment, I am for the moment the head of the Bar's organization in
Georgia, and this honor comes to me coupled with the obligation to ad-
dress the Association. Shall I do it in a merely dilettante spirit? Shall I
merely endeavor to entertain you with a literary or rhetorical flourish?
Shall I fall still further below a worthy conception of my temporary head-
ship, and treat you, like a bevy of young girls, to compliments and flat-
tery, and tickle you with a eulogy, more or less undeserved, of the great
and excellent Bar of Georgia? Rather shall I not humbly, but plainly,
point out, if they appear to me, some failures of our order, and exhort for
reformation therein?

Far would it be from me to volunteer into such an office. But unable as
I am to entertain any different conception of the opportunity, and its
concomitant obligation, afforded by my temporary position, I proceed to
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comment plainly on some things, wherein, in my humble opinion, there is
a tendency in the Bar of Georgia to come short of its high calling-a ten-
dency all the more regretable in view of the influence wielded by the body
of lawyers in the affairs of the people of Georgia.

To us the idea of trust and trustees is familiar. Have I not, in sketching
the relations of the body of lawyers to our public and quassi public af-
fairs, really defined a body of trustees and a trust? The sketch seems to
come up to Lord Stairs' definition of a trust: "An obligation upon a per-
son, arising out of a confidence reposed in him, to apply property faith-
fully and according to such confidence." Do I strain a conceit; do I pre-
sent something merely fanciful, when I suggest that the lawyers of
Georgia are the trustees of the public, and have assumed, or to them has
resulted, a great and responsible trust-the conscientious and high toned
administration of public opinion?

If this be so, what can we say of the trustees themselves? This is a very
important point. No one having a valuable estate would commit it to a
trustee whom he did not consider at least faithful. When we hear of a
trustee, instinctively we entertain the idea, more or less definitely, of in-
tegrity. The fact that the word trustee naturally suggests this idea to our
minds, shows what our conception of the character is. Is the body of law-
yers faithful to their great trust, the proper administration of public opin-
ion? To formulate the inquiry more specifically, I would ask: Is the Bar of
Georgia altogether worthy to be the trustee of the people of Georgia for
so high a trust as public opinion, and with such large powers as the trus-
tee possesses?

There are difficulties in answering this question. I am sure if I were put
on the witness stand and interrogated, I should do, as many witnesses do,
try to evade an answer. Of course, my first retreat would be in the answer,
"It is a matter of opinion." That device might possibly save me; the ques-
tion might not be pressed, any further. More probably, however, it would
not afford me the slightest respite. Doubtless my questioner, with that
half petulant, bullying and querulous style, somewhat in vogue at the
Georgia Bar would ply me thus: "Well, I know it is a matter of opinion.
Haven't you got an opinion about it? I want your opinion." I might dodge
once more by answering that I was not an expert. That, of course would
only draw down on my head more petulance and contemptuous treat-
ment, and I would be told to give my opinion first and my reasons after-
wards-my reasons for the opinion and "for what they were worth."
Thus, hopelessly cornered, I would give my opinion. Most probably, as is
usual in such cases, the opinion would be stronger than the so-called rea-
sons. Anyhow, the opinion would have to come and to the question I
would have to give an unfavorable answer. I would feel obliged to reply:
The Bar of Georgia, as it now is, is not altogether worthy of this impor-
tant trusteeship.
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When a lawyer asks the opinion of a witness and gets an undesired
answer, oftener than not he does not have to wait long for his revenge. He
inquires the reasons for the opinion. So few persons can give satisfactory
reasons for even sound opinions! So many hold opinions without reasons
at all! The triumph of the questioner begins when the witness essays to
set forth his reasons. How foolish the lawyer makes him feel and appear!
To what ridicule and scorn he holds up his fine so-called reasons! Very
probably I draw a similar fate upon myself. But there is no help for it. I
have given my opinion, and now I must give my reasons-"for what they
are worth."

I shall not undertake to assign a number of reasons in detail. I shall
limit myself to a few, comprehensive and, perhaps, too general. And first I
would say, that the alleged lack of complete fitness for the trust springs
in a great measure from our own too low conception of our profession and
its true mission. It is a PROFESSION. There is a substantial difference
in the ideas of profession and trade. In accurate speech, as well as in com-
mon parlance, we indicate something higher when we speak of profession
than when we speak of trade. The former suggests liberal education and
more than average enlightenment as a leading idea; the latter, employ-
ment with a leading idea of pecuniary profit. When the mind entertains
the idea of a profession, the natural first thought is not of the profit,
which will come to the professor of it, but the mind spontaneously rises to
the idea of something higher, such as the employment of mental faculties,
the working out of intellectual problems, aspiring effort in the region of
intellectual pursuits for high and unsordid ends. We speak of a trade, and
just as naturally our thoughts drop on the material gain, the pecuniary
fruits of its pursuit. We easily conceive of a man of wealth, with every
material want supplied without effort on his part, nevertheless toiling ac-
tively and earnestly, spending himself day and night in the zealous prac-
tice of a profession. But we can hardly picture to ourselves a man bending
to a trade except under the pressure, more or less urgent, of necessity. We
hear it said of one that he devotes himself to his profession as ardently as
to a fair and bewitching mistress. We would hardly expect a trade to hold
a more sentimental place in a man's affections than that of a useful, but
plain, homely and unattractive help-mate. The faithful following of a
trade is no less honorable than the ardent pursuit of a profession; but for
all that, the ideas suggested by the two things are different. The leading
idea in our conception of the goodness of a trade is pecuniary gain-the
money that is in it. We can conceive of a profession, and not a sordid idea
enter into the conception. It is true that few can afford to practice a pro-
fession without some reference to the rewards which its diligent and intel-
ligent pursuit procure. But still I maintain that those rewards are neither
the essential nor natural idea involved in the mind's conception of a pro-
fession. They are, at most, but important incidents. The conceptions of
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trade and profession are different in our minds, though I may utterly fail
to present the distinction; and the idea of profession is of something
higher than trade, tending away from, instead of to, the sordid.

Now, being pressed for my reasons for the unfavorable opinion I have
given, I would say that our profession is disposed to have too low a con-
ception of its true relation to the social order. It tends to look at its call-
ing too much in the light of a trade. The higher conception of profession
is too often displaced by the lower conception of trade. We should regard
our profession primarily as having a commission faithfully to expound the
law, which determines the affairs of our fellow men. The true idea of law
is of a sacred and majestic thing-the embodiment of truth, and right,
and justice, sitting in judgment on the dearest rights of men. Those who
bear a commission to interpret its oracles and declare its momentous
meaning are as much a priesthood, in the sense of being charged with
high and sacred functions, as any who minister about the altar. The obli-
gation to interpret faithfully is just as binding as on such ministers. The
employment of knowledge to prevent strife is as obligatory on the lawyer
as on the minister of the gospel of peace. The skill and learning of the
lawyer ought to be just as much enlisted to stop litigation as that of the
true physician to prevent disease. Finding an illustration elsewhere than
in the walks of those professedly engaged in philanthropic callings, minis-
ters of the gospel and true physicians, I would say that the office should
be that of the second under the much misunderstood and misjudged Code
of Honor. The late Mr. Alexander H. Stephens, when he published a
newspaper in Atlanta, took occasion to print the Code in his journal. His
idea was that knowledge and candid application of the Code would tend
strongly to settle personal difficulties. Doubtless he was right, for under
that Code, originally compiled to soften and minimize an existing evil, the
office of the second is to soothe his principal, to allay excited feelings, to
instruct him candidly and faithfully, according to an impartial view of
both sides, what, as a man of honor, he ought to do, whether to submit or
resist, challenge or apologize. So I feel that I do no violence to the highest
conception of my profession when I say that those who follow it would do
well to put themselves often in the place of seconds, as the duties of such
persons are expounded in the Code of Honor.

Are not these conceptions of the mission of the profession, though, of
course, very limited, at least true in the abstract? How far removed they
are from the idea of a trade! The worker at a trade may legitimately and
laudably bestir himself to extend his trade. But what would be thought of
the minister of the gospel who would, encourage sin that he might preach
more powerfully; or of the physician who would scatter disease in order to
ifncrease his practice or of the second who would foment duels to make
himself notorious!

Alas! is it not true that in these latter days there has been some aberra-

[Vol. 41



TRUSTEES OF PUBLIC OPINION

tion by lawyers in Georgia from worthy conceptions of their profession?
Is there not a growing tendency to regard it as a trade, the central idea
being that it is a career for money-making-for accumulating wealth?
With a conception of it as a trade, the ideas and methods of trade would
naturally and logically follow; and there are some startling whispers to
the effect that trade ideas and methods do prevail to some extent in the
profession. And, alas! alas! may it not be true, that the holy horror with
which our fathers would have regarded such things may have yielded
somewhat to a spirit of tolerance of them? If, perchance, this spirit
should wax stronger, what will prevent the adoption by lawyers of true
trade methods, such as canvassing, "drumming" for the business, which
the normal course of affairs naturally evolves? And, after this long stride
towards the degradation of the profession, what is to prevent the next
natural and logical step-that of making business? For is it not commer-
cially legitimate to create a demand for the wares one has to vend? And
when that shall come to pass, then there will have occurred a perversion
of a sacred order of things hardly surpassed since Lucifer, the most
honored of the guardians of heaven's throne, levied war against it!

So I say that, so far as lawyers are untrue to the highest conceptions,
the best traditions and the purest practice of their high calling, they are
unworthy in themselves of the responsible position of Trustees of Public
Opinion.

I shall give but one other reason for my opinion-of the unworthiness of
the trustees. My first reason related to the character of the trustees. My
second reason relates to the manner of the execution of their trust.

A faithful execution of the trust requires that public opinion should be
honestly guided and led. The trustees, for the most part, do not lead at
all. This statement may seem at variance with what I claimed in the ear-
lier part of my remarks to be a self-evident fact-viz: that lawyers in
Georgia are apt to be at the head of all public and quasi public move-
ments. It is just that. They are generally at the head of the column, or in
the front rank. But, in the sense of the color bearer, who takes his battle-
flag boldly in advance of the line of battle, and plants it far to the front
as the rallying point of the brave and the true-in the sense that he is a
leader, these men are not leaders. They are in the front because the
masses are moving in that direction. They would lose no time in getting
at the head of the movement if it changed to the other direction. They
simply march with the masses. They no more lead them than the expert
swimmer raises the wave of the sea when he rides upon its crest. The
chief merit of these so-called leaders is their quick discernment of the
direction of the popular march and their prompt falling in at its head.

Is this mere peevishness on my part? Are these merely the utterances
of ill-nature, the manifestations of an incorrigibly fault-finding spirit? It
may be so. If it is, will any one point out a true leader among us-a man
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who seeks to ascertain the naked, real truth and right of any public ques-
tion, and to bear its standard bravely to the front, uncaring whether it
floats upon a popular breeze or not? Where one such man can be found, I
will engage to show a score, arrogating to themselves leadership, who have
no higher conception, and make no better practice of it, than to ascertain
what is the popular movement of the hour and to fall in with it. Take the
burning questions of the day. "Prohibition." Of public men, who are in
the majority? those who concern themselves to know whether it is popu-
lar, or those who stop to consider whether it is wise and statesmanlike?
When the question of the regulation of corporations, or the protection of
corporate rights, arises, which question presents itself first to your aver-
age trustee? the real merits of the subject, the considerations of justice,
the principles of political economy, or the popular feeling towards corpo-
rations? Which question, think you, at this moment agitates the stout
hearts of a legion of Georgia statesmen and leaders, my "trustees?"
whether the demands of the Knights of Labor are just? or, on the other
hand, whether that organization is going to wax strong enough to dis-
pense public offices? And which of these two questions, think you, will be
the more potential in assigning them to the places which they will ulti-
mately take in the ranks? Leaving these questions of general interest out
of view, how often it happens to the lawyer to observe that an unreasona-
ble and unjust prejudice is perverting the course of justice and law. How
seldom does he try to lead those, whom it is his duty to impress, away
from their prejudice. How much oftener he places himself gallantly at the
head of the prejudice and-leads it, I was about to say, but rather-goes
along with it to its shameful victory over justice, and right!

And so I add to the former reason-unworthiness of the trustees them-
selves-this other reason, that they are unfaithful in the discharge of
their trust.

Thus under the, perhaps, too artificial and fanciful conceit, of a trust
estate, I have endeavored to make distinct a fact, already recognized in a
general way, that lawyers in Georgia are very potential in shaping public
and quasi public action. I have ventured to express the opinion that they
are not faithful trustees, and in support of this opinion I have put forth
certain weak and unsatisfactory reasons. I have said many ungracious
things. I shall be well pleased to be shown to be entirely mistaken. If, on
the other hand, these ungracious remarks are true in any degree, their
utterance, by merely drawing attention to the evils, may produce some
measure of reform, so true is it that many evils subsist simply because
unnoticed.

I cannot help feeling a little apprehensive that I have drawn upon my-
self a merited charge of arrogance by my lecture. I can only give here, at
its end, the same excuse which I put forth at its beginning: That I was
commissioned and enjoined to speak; that, on the one hand, I abhor flat-

542 [Vol. 41



1990] TRUSTEES OF PUBLIC OPINION 543

tery and despise flatterers, and, on the other, I reverence the high and
sacred profession of the law; and I could not forbear the advantage of my
brief authority to do something to defend its purity and to protest against
the lowering of its standard. If it be thought by any that I have set this
standard on unattainable and steal heights, far above the levels of a prac-
tical and unspiritual age, the same criticism may be made of other ser-
mons than mine. The perfection of the Christian character is not com-
passed in this mortal life, but no faithful preacher will fail, for that
reason, to hold it up as an aim and an inspiration.

Let us, then, at least once a year, in the meeting of this Association,
raise high our standard and rally around it. If we thus periodically return
to true principles, we shall not, in the interims, wander hopelessly far
away from them. It is with some such idea that I have ventured to make
before you a short address of the character of this one, which I am pain-
fully aware is unworthy of the occasion in every respect, except its hon-
esty of purpose.




