
INTRODUCTION

Voices From Our Collective Past:
An Introduction

by Jack L. Sammons*

The lurking suspicion that undermines our confidence in any tradition is
that our capitalist and bureaucratic modern society has, like a cancer,
grown beyond the point at which its corruption could be healed by self-
regeneration. The great intellectual challenge is to develop conceptual
means to reinterpret the formidable problems that prevent realization of
an authentic citizenship. And the first step in that direction must be to
assess, with the present crisis in view, the resources the American civic
experience has previously brought to its struggles. By those reflections it
may become possible to tap a still-living civic energy with which to gen-
erate a new political and social vision for the American present.'

What follows is a collection of speeches and reports by lawyers about
lawyers given at Georgia Bar Association meetings around the turn of the
century.2 A comment by a judge, a practicing attorney, or a law professor

* Professor of Law, Walter F. George School of Law, Mercer University. Duke University
(B.A., 1967); University of Georgia School of Law (J.D., 1974); Antioch College of Law
(M.A.T. in Legal Education, 1978).

My thanks to Ted Blumoff, Michael Goldberg, and Hal Lewis for their comments on an
earlier draft.

1. W. SULLIVAN, RECONSTRUCTING PUBLIC PHILOSOPHY 180 (1986).
2. I use the term "turn of the century" very loosely. The speeches are in chronological

order starting with the first presidential address at a Georgia Bar Association meeting in
1884 and ending with a 1919 tribute to James Louis Petigru by John Thomas. Most, how-
ever, are within ten years of the turn of the century. Anyone interested in researching the
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follows each speech. The collection starts with the first annual presiden-
tial address to the Georgia Bar Association, a speech that set the theme
for later addresses. To help set the stage for the collection, George H.
Chamlee of Chamlee, Dubus, Sipple & Walter in Savannah, introduces
this first speech, and its speaker, General Alexander R. Lawton, for us.

The criterion used to select these particular speeches and reports for
republication was that each speech must tell us something interesting
about the way the profession viewed itself at the end of the nineteenth
and the beginning of the twentieth centuries. Those selected are not nec-
essarily the best speeches or reports from this time period, either rhetori-
cally or otherwise, but they are the ones that the editors judged to be the
most interesting in this way. They selected John Thomas' 1919 tribute to
James Louis Petigru, for example, because it reveals the 1919 bar's image
of the lawyer-hero.3 The editors sent these speeches to judges, lawyers,
and law professors for comments without directions. Each commentator
was entirely free to react as he pleased. The editors believed that the
reactions to these speeches would tell us something interesting about how
we now think about our profession. And they were right.

Four of our commentators, Chief Justice Harold G. Clarke, Justice
Charles L. Weltner, Justin Stanley, and Richard Salomon, tell us that the
speeches they read "mirror in altered style the sentiments and values of
today."' They hear these speeches reflected today in Convocations on
Professionalism," the Report of the ABA Commission on Professionalism
("Stanley Report")6 and in current discussions of noblesse oblige. From
this similarity, they do not derive a sense of the futility of our efforts, but

reports and minutes of other state and local bar associations will find Walter B. Hill's presi-
dential address to the Georgia Bar Association in 1888 to be an indispensable tool. In addi-
tion to reviewing responses to a questionnaire he sent out to all bar associations, Mr. Hill
also compiled an index to the "Reports of the Various Bar Associations in the United
States." Hill, Bar Associations, in REPORT OF THE SIXTH ANNUAL MEETING OF THE GEORGIA
BAR ASSOCIATION 51 (1888).

3. Id. at 51. General Alexander Lawton, the first president of the Georgia Bar Associa-
tion, and a former president and one of the founders of the American Bar Association, deliv-
ered a tribute to Petigru and Legar6 in his 1882 address to the American Bar Association.
The address was "said to have been a biographical revelation to some who did not know
that the South had produced such lawyers as they."

4. Clarke, Comments on the Speech of General Alexander R. Lawton, 41 MERCER L.
REV. 513 (1990).

5. A CONSULTATION ON PROFESSIONALISM AND THE LAW (M. Goldberg ed. March 31, 1988);
THE INSTITUTE OF CONTINUING LEGAL EDUCATION IN GEORGIA, FIRST ANNUAL GEORGIA CONVO-

CATION ON PROFESSIONALSIM (M. Goldberg ed. October 14, 1988); THE INSTITUTE OF CONTINU-
ING LEGAL EDUCATION IN GEORGIA, SECOND ANNUAL GEORGIA CONVOCATION ON PROFESSIONAL-

ISM (October 27, 1989, unpublished manuscript).
6. Stanley, Comments on Clem P. Steed's Report of Committee on Legal Ethics, 41

MERCER L. REV. 557 (1990).
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a "sense of urgency"7 for our generation of lawyers about what we must
do to preserve our "cherished image" as a profession. Justin Stanley tells
us that we cannot have a "regeneration of the highest ethical standards"
unless we have "the power of the spirit,"10 that is, unless we truly want
this to come about. Professor Stephen Landsman, comparing Judge Lo-
gan Bleckley's speech, "Truth at the Bar,"' with the writings of Black-

7. Weltner, On the Remarks of Joseph B. Cumming, 41 MERCER L. REV. 545 (1990).
8. Id. at 547.
9. Stanley, supra note 6, at 559.

10. Id.
11. Judge, later Chief Justice, Bleckley's speech is probably the best known of the early

speeches to the Georgia Bar Association with the possible exception of a 1920 address by
Dean Roscoe Pound. Here is how Walter B. Hill described the speech and the reaction to it
in 1888:

After not a little exploration (I am willing to magnify the extent of it for the
sake of my point) in bar association archives, I feel no hesitation in saying that
the reports of our association will bear comparison with those of any other State,
and that none of them contain a paper superior to the address of Chief Justice
Bleckley on Truth at the Bar. I am willing to go further and avow the opinion,
that there can not be found in all legal literature so acute and philosophic a state-
ment of the principles on which justice is administered under our system, and of
the relation of the bar to that system. There is another fact connected with that
address which deserves to be of record, although it could not go down in the color-
less minutes. Those of us who heard that address delivered saw (and were part of)
the singular spectacle of a large audience of thoughtful men magnetized by pure

intellect. Feeling never wrought a spell more complete. The enthusiasm was evi-
denced by the motion to print ten thousand copies, which would have prevailed
except for the speaker's own protest. This broke the spell and brought the number
down to a third of the figure proposed. After the missionary work of disseminating
3000 copies of that address in Georgia, I think that the Bar Association can feel
that we have secured immunity, in these days of cranks, against any Jack Cade
who may propose to exterminate the lawyers.

Hill, supra note 2, at 70. And here, because I cannot resist, is one published reaction to
Dean Pound's speech:

When I arrived here on yesterday, I discovered another terrible thing had hap-
pened. I walked in and I met Professor Pound, of Yale-(A Voice: You mean
Harvard.) Harvard, yes. It is equally as bad. I sat over there and listened to that
man and I believe that he has absolutely destroyed the bulwark of our jurispru-
dence in this State. The idea of getting members of our Court of Appeals and
members of our Supreme Court into a hall and letting them listen to the proposi-
tion that there are five different kinds of law! There is strict law; there is a natural
law; there is a moral law; there is an equitable law; and-well-there is no man by
any process of certiorari or rehearing on the fact of the earth who can ever get
those men to make a decision that anybody can understand from now on until the
day of doom. I saw my friend here from Harvard last night, later in the night
when my friend Rosser was educating him as to the value of a hand . . . I said
then how sad it was that this man had not devoted his talents and his splendid
ability to that profession in which he was then engaged, instead of coming down
here and confusing my friends on the bench, who are hard enough to get the law
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stone, tells us that both writers failed to reconcile the ethical tensions
underlying their uncritical acceptance of our legal system. He says, how-
ever, that we should look behind their failed explanations to their grand
vision from which "could be built a powerful critique of self-serving...
behavior within the legal system.""8 Professor Tom Shaffer, after describ-
ing the world of 1904 in which Chairman Barnham of the Committee on
Legal Ethics delivered his report,"8 sees in the report, not the ethics of
the gentlemen it professes, but an "ethic of fear, an ethic for an exclusive
elite-less an ethic, finally, than a way to obtain and hold undemocratic
power. "14 He shows us how the civic virtue of tolerance can become a
form of moral blindness. Professor Ted Schneyer examines Peter Mel-
drim's 1904 speech, "Respect for the Law,"'" "for what it reveals about
change and persistence in the agenda, mentality, and rhetoric of the
American Bar."16 In doing so, he places Meldrim's speech in its historical
and political context, and he offers us an historical and political perspec-
tive for reading the speeches of today. Dean Michael J. Kelly of Maryland
very forcefully reminds us of the elitism that is inherent in our tradition
in his brutally frank assessment of John L. Hopkins's speech, "The Law-
yer in Government. ' 17 He tells us that more of Hopkin's moral blindness
would make him call into question the character-building nature of our
calling."6 Dean Kelly has reminded me that how our profession comes to
terms with the sins of our past is a crucial moral question. Overton Currie

out of, even now. He told them about the natural law. You know they are going to
be rendering decision on that. When they want to re-state anything, or take it
back, they are going to put it on one of these new branches of the law that you,
Professor Pound, have illustrated to them. We will never get any more precedents
to follow. Those men who can now make their reasons do almost anything they
want to in the wildest flights of their imaginations. I thought last night what a
calamity it was that this man had misdirected his energy.

Ellis, A Ramble, in REPORT OF THE THIRTY-SEVENTH ANNUAL SESSION OF THE GEORGIA BAR
ASSOCIATION 235 (1920).

12. Landsman, Blackstone, Bleckley, and the Value of Rhetoric, 41 MERCER L. REV, 529
(1990).

13. Shaffer, The Legal Ethics of Fear: On the 1904 Report of the Committee on Legal
Ethics of the Georgia Bar Association, 41 MERCER L. REV. 565 (1990).

14. Id. at 569.
15. Meldrim, Respect for the Law, in REPORT OF THE PROCEEDINGS OF THE TwENTY-FIRST

ANNUAL SESSION OF THE GEORGIA BAR AssocIATiON 65 (1904), reprinted in 41 MERCER L.
REV. 573 (1990).

16. Schneyer, Change and Persistence in the Bar President's Speech, 41 MERCER L.
REV. 581 (1990).

17. Hopkins, The Lawyer in Government, in REPORT OF THE TWENTY-THIRD ANNUAL SES-

SION OF THE GEORGIA BAR AssoCATION 125 (1906), reprinted in 41 MERCER L. REV. 601
(1990).

18. Kelly, Bar Blatherings, 41 MERCER L. REV. 611 (1990).
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tells us that A.L. Miller's "friendly suggestions to young lawyers"'" re-
main valid for young lawyers today despite dramatic changes in the prac-
tice.20 Finally, Whitney North Seymour, Jr. wonders "What explains law-
yers like Petigru?" as he comments on a 1919 tribute to James L.
Petigru.2 1 Like a good historian, and a good ethicist, Mr. Seymour returns
to the place from which Petigru came and finds a way of understanding
his character that goes beyond the explanation offered by his principles.

I hope that this collection of voices from our past will rekindle an inter-
est in the early days of the bar in this state and in others because, I think,
there is much for us to learn from our predecessors in the profession.
There are many ways of reading these speeches and reports to learn from
them and much to be learned from each way of reading. Many of these
ways are well demonstrated here in the diverse comments that follow
each speech or report. I would like to explore three ways of reading them
and then argue briefly for a fourth.

These speeches and reports can be read, as I first read them, as art.
You can read them for the beauty of their rhetoric. Rhetoric for these
lawyers was an excellence of the practice of law. It was an excellence
shaped in the rhetorical tradition of Demosthenes, but with much more
regard for the rhetorical power of the wit and the extended metaphors
that characterize these speeches. One of the highest compliments one law-
yer could give to another, and such compliments are given frequently in
the types of speeches and reports collected here, was to praise his rhetori-
cal skills. Rhetoric was, however, much more than a skill; it was a mark of
good character. These lawyers trusted that a lawyer formed by the excel-
lence of rhetoric would be a good person, and I believe they thought that
good rhetoric was a social good as well. 2 The art that these good people

19. Miller, Some Friendly Suggestions to Young Lawyers, in REPORT OF THE TWENTY-
FOURTH ANNUAL SESSION OF THE GEORGIA BAR ASSOCIATION 157 (1907), reprinted in 41 MER-

CER L. REv. 615 (1990).
20. Currie, Some Friendly Suggestions to Young Lawyers: From Abraham Lincoln to A.

L. Miller and Beyond, 41 MERCER L. REv. 627 (1990).
21. Seymour, James Louis Petigru: A Role Model for Today's Lawyer, 41 MERCER L.

REV. 651 (1990).
22. For a discussion of how that might be so, see J. WHITE, HERACLES' Bow: ESSAYS ON

THE RHETORIC AND POETICS OF THE LAW 28-48 (1985). Perhaps it was easier for our predeces-
sors to understand rhetoric in this way because they dealt with the common law much more
than we do. It was easier to sense that the law is a rhetorical activity under the common law.
They did not have to jump through all the conceptual hoops we do to understand statutes
as the same sort of activity. The common law tells us quite clearly that the law is an act of
discovery that calls for rhetorical imagination. It tells us that law is communal. Statutory
law tells us that law is force; that it is government. These speeches seem to me to be coming
at a time in which our conception of law was changing rapidly in this way.

Professor White's description of law and lawyering is similar in many ways to the descrip-
tion implied in this introduction. His version of it, however, is much richer and much

1990l 483
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developed in speaking for clients is well displayed here as they speak to
each other.

What may strike you first in this way of reading is how different these
speakers are from today's lawyers; how far removed we are from them. It
is not just that we do not speak to each other this way. In common par-
lance, "rhetoric" is now a pejorative term.2 3 It is a way of skirting the
truth, we think. It is the dicta of speech; the propaganda of a point of
view. Not far removed from any current discussion of lawyer rhetoric is
the persistent charge of hypocrisy2, leveled against lawyers for speaking
for others what they would not say for themselves. It is, I believe, this
charge of hypocrisy that has taken the word "rhetoric" from our vocabu-
lary of praise. Were.all of our predecessors hypocritical? Surely they did
not "truly believe" all that they spoke for their clients? Must we then
overlook this foundation of hypocrisy upon which they built their rhetori-
cal skills when we appreciate their rhetoric as art?

This way of reading has led me to believe that this way of thinking
about our predecessors is false (and I hope it can become false for us). I
think our predecessors saw their speeches for their clients as moral cre-
ations made possible by their sympathetic detachment from their clients'
causes. Sympathetic detachment made it possible for them to understand
the moral basis that gave force to each client's cause and to the opposing
causes as well, and it was a moral basis they shared with their clients.25

clearer. Unfortunately, I came to his book too late to include his many insights.
23. There is nothing new about criticizing rhetoric as a false art, but there may be some-

thing new in the extent to which the term has taken on that connotation.
24. We are called hypocrites in the sense that we are always playing a part; that is, that

we present a false self to others. I do not think we are thought of as deceitful. The fact that
others know we are playing a part would excuse us from deceit in this analysis.

25. The lawyer, in the practice of his profession, comes in close contact with hu-
manity at one of its points of greatest need, and thus a sympathetic relation is
established, which is highly favorable to the development of the law of love. The
more one has in common with his fellows, the more does he find his heart becom-
ing enlarged towards them . . . The lawyer thus becomes, in a large measure,
identified in thought and feeling with the cause of his client. It is, in an important
sense, his own cause. It becomes a bond of close and intimate relationship between
them of the most confidential nature. It is the reflex influence of this relationship
upon the lawyer, that qualifies him for his peculiar and special work in the ad-
vancement of the cause of civilization . . . In this way the lawyer's love for hu-
manity becomes a passion, rather than a sentiment, which broadens and deepens
as his experience increases; and his passion, by an easy and natural process, trans-
fers itself to the law, because in that he finds a statement of those principles, and
an illustration of those truths, which enable him to establish the cause of justice
and right . . . The true -lawyer would rather be a pioneer in the discovery of an
important legal principle, or in the redemption of it from the rubbish of obscurity,
than to earn a fee; for in the one case he is rendering a service to the civilized
world, and to all the generations that are to come after him . . ..
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At their best, they could uncover that moral basis with their rhetoric;
they could speak it.26 In doing so, they spoke not the truth, but towards
the truth. They knew, too, better than Demosthenes, that the strongest
arguments are those that appeal to the best in people, those arguments
that respect the audience the most, and that knowledge shaped their

,rhetoric towards the good.21 We can, I think, learn from that. We can
reexamine this charge of hypocrisy from their perspective that truth is
not just a matter of individual beliefs formed by an isolated personal self
that is constituted solely by its beliefs. Perhaps that is not the self we
must be true to in order to avoid hypocrisy. Perhaps it is only a very
narrow, very limiting, and very divisive conception of people that sup-
ports the charge of hypocrisy."

But we are very different from them. Thinking about that difference
produces a second way of reading the work of our predecessors. These
early citizens of the bar spoke to each other this way about their profes-
sion as a way of maintaining a community of lawyers and preserving the
ethics of that community. They did their ethics this way. They exhorted
lawyers to return to the true nature of their calling and everyone seemed
to understand what that was. We do ethics-primarily-by codes, by reg-

Hammond, The Mission of The Lawyer, in REPORT OF THE TWENTY-FIRST ANNUAL SESSION

OF THE GEORGIA BAR ASSOCIATION 188 (1904), reprinted in 41 MERCER L. REv. 589 (1990).
26. In doing so, they also spoke for their clients. I think the best way of describing these

lawyers is that they were speakers for clients. They would speak in the way that one would
speak for a friend. This kind of speaking is a morally demanding task. A speaker for a client
does not have the moral port of a translator, for example. A speaker for a client is responsi-
ble for how he speaks. The difficulty of this task explains part of the relief these lawyers felt
when they could speak not for others but for themselves as they do in the speeches collected
here.

27. Their belief in rhetoric also gave them a basis for counseling clients towards the good
as they asked their clients, rhetorically: How can I say that for you persuasively?

28. That seems true to me, and yet I worry about my conclusion. Professor Tom Shaffer
tells us: "The gentleman-lawyer may forsake the common good in order to serve his client,
but he will not pretend that his doing so serves the common good." Shaffer, Professionalism
as a Moral Value, Lichtenstein Lecture, Hofstra University (Oct. 31, 1989) (unpublished
manuscript; draft copy on file with author). Am I pretending that hypocrisy was a good
thing? It may be that I am just unwilling to admit part of the tragic nature of our profes-
sion, that is, that our predecessors did harm to themselves as they tried to serve others. This
would be a powerful criticism to make because the conceptions of the truth and the good I
have used in describing the rhetorical art of our predecessors is, in part, a way of being that
recognizes tragedy. But I am comfortable for now that the criminal defense lawyer who
argued the innocence of a blameworthy client was seldom hypocritical when he told jurors
we are not and do not want to be the kind of people who would impose punishment upon
his client, They were not hypocrites because they were being true to selves that included
who they were as lawyers, citizens, believers, etc. We have gotten so use to the other limited
way of thinking about ourselves, however, that we often see these acts as hypocritical. I am
also comfortable because my community of legal educators has within it people like Profes-
sor Shaffer to make me uncomfortable when I need to be.
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ulations, by discipline, and judicial coercion. We talk about numbers and
rules. When we speak "ethically" we talk about reciprocity, contracts, and
cooperation. They spoke of service and ideals. You can see in this way of
reading what others have seen before: an evolution in the ethics of our
profession from the moral to the ethical and from the ethical to the regu-
latory.29 There are many ways of describing this evolution. It is a history
of increasing coercion with a concomitant lowering of aspirations; it is the
birth and the development of the adversarial ethic; it is a history of in-
creasing legalism; it is the story of the demise of civic republicanism and
of the growth of liberal individualism; it is a shift from a virtue that was
its own reward to a virtue that is defined by rewards; it is Aristotle to
Kant and Bentham and so forth. It may strike you as curious, although
upon further reflection it may not be curious at all, that the more we have
written our ethics, rather than speaking them, the less we have shared an
understanding of them.

This second way of reading is reading for explanation; it is an attempt
to use these speeches and reports to explain us. It is also a way that in-
vites us to use our predecessors as an historical experiment in which we
can test who we now are. For example, it seems to me that these speeches
and reports are powered and fused by a form of republican ethics that
does not seem capable of sustaining us now. Is that true? Is it a good
explanation of what has happened? You can read these speeches and re-
ports as an experiment, sort of a sociological experiment in this example,
in republican ethics. You can even read them as an experimental test
within our profession of the concepts put forward in the now raging de-
bates between liberals and communitarians or, as I prefer to think of it,
between the grasshopper and the ants. (Does the world owe me a living?)
On the great and mysterious continuum fussed over in these debates,
these speakers were much closer to the ant side than the lawyers of today.
How did that work for them? At their best, they spoke of their moral task
as a profession, not as making their clients free or wealthy, but as re-

29. They could see it, too. The times captured in the speeches and reports collected here
were the beginning times of ethical regulations.

The establishment or revival of Bar Associations in many of the cities of the State,
whilst contributing to the pleasures of professional life, suggest the real or antici-
pated need for regulation far from agreeable to contemplate. The lawyer who has
a fair appreciation for the requirements and ethics of his profession has no need
for the directing influences of regulating bodies; the lawyer who does need them
for his moral guidance has missed his calling. Yet it is as idle to ignore the neces-
sity for some control as it is painful to admit it. The mere restatement of the
ethical rules which distinguish the profession does not meet the necessities of the
situation.

Charlton, Report of Committee on Legal Ethics, in REPORT OF THE TWENTY-SECOND ANNUAL

SESSION OF THE GEORGIA BAR ASSOCIATION 96 (1905).

[Vol. 41
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minding them of those things that can make freedom and wealth good.
How did that work for them?

There is, of course much to learn from this reading for explanation. I
think, however, that it fails when we get to matters of moral judgment
about the current condition of our profession. When we ask, as we must,
.what it means for something to work, our thoughtful questions circle back
upon themselves in a search for moral judgment. This way of reading may
not satisfy for long. So what if we have moved from exhortation to coer-
cion? So what if the adversarial ethic is a recent phenomenon? So what if
our current crisis is best described as a loss of civic republicanism? What
are we to make of these explanations?

Perhaps, if we want to get to matters of moral judgment, we should
read these speeches and reports as if they were part of a moral dialogue
with the present. Maybe we can "do" our ethics with them. This is our
third way of reading. There is much to learn from it as well, and there is
also a problem with it. What kind of moral dialogue can we have with
them about our profession? Would we have to speak in a way that their
best imagined response would have to be: "You just live in a different
world from us?" Would it be like a conversation between Iranians and
Americans trying to agree on a description of the events surrounding the
taking of our hostages? Or the imagined moral dialogue between a mod-
ern man and a Samurai warrior that philosophers love to consider?80 And,
if not, what is it that would hold us together in our dialogue? Is there
enough in the history and tradition of our profession to permit us to
think of it as a continuing interpretative community, one with a shared
teleology that joins us as lawyers? And if so, is the narrative of that tradi-
tion strong enough to permit us to judge ourselves? Would it make sense
to think of both speakers in my imagined conversations with our prede-
cessors as subject to the authority of a tradition?"

30. What would you say to a Samurai warrior? Yes, sir.
31. This is obviously not the time or the place for a detailed discussion of the type of

authority the authority of a tradition is. Nor am I the one capable of doing that. Any under-
standing I have of it comes from Alasdaire MacIntrye, Stanley Hauerwas, Michael Goldberg,
and others. It may be helpful, however, to tell you that the authority of a tradition, I speak
of, is not the authority of the past. It is not doing things a particular way because they were
always done that way. The way I think of a tradition is that it is like a narrative. It gives us
a basis for judging events, and is, therefore, authoritative in that way, but it does not dictate
events.

This way of thinking about morality is quite different from the way most people think
about it. It is a way that says that morals are context dependent; they arise from context.
Morality is not a matter of principles, or even deeply held beliefs, that we carry around with
us ready to apply. What we do carry around with us is a way of evaluating character that is
shaped and is being shaped by the virtues required by a tradition. It is the authority of that
tradition that then gives us a basis for judging our actions from a standard of character. For
example, suppose I think I have acted badly as a father in disciplining my son for something

1990]
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This is a fourth way of reading; one that I want to argue for. It is read-
ing as a moral task. It is reading these speeches and reports as constitut-
ing us as lawyers. This way of reading is, as Stanley Hauerwas has said of
people, our first moral task as a profession. 2 There is a custom in the
South of meeting strangers by asking them first about their ancestors.
The custom is an effort to locate the stranger in a place and in a time and
in a story and, finally, in a character. It is a Southern way of getting to
know someone, and, in the asking, the questioner is always looking for
connections; for something that will tell her that she shares a story with
this stranger. It used to be considered rude, I believe, to ask even the
most basic questions about a person until this was done, until the stran-
ger had been adequately located. In fact, it was only after this was done
that there was any point to the basic questions. This locating was a way
of knowing someone that was not otherwise possible.

This fourth way of reading is the same. It is a reading to locate our
profession within a story; a way of knowing who we are that is not other-
wise possible. Our story is the stuff we necessarily fall back on when we
are called upon to be true to our profession. In fact, it is only from our
story that we have a "nature" to which to be true. But there is nothing
mysterious about the morality of this way of reading. The simple truth is
that it is only by sharing a tradition, by being part of a story, that we can
inspire the cooperation among strangers that our profession demands.
However sensible our talk of reciprocity, contracts, and cooperation may
be, we all know that they must be grounded in a trust that must be in
turn grounded in a relationship. It is this trust and this relationship that
our story can create for us, and in a way that our explanations never
can. 8

he did. Rather than asking first if I acted in accordance with some abstract and ahistorical
conception of fairness, I would ask first if I acted as a good father. My conception of a good
father is subject to the authority of a tradition in which I participate. Now, fairness is obvi-
ously something important within that tradition and I do not mean that judgments based on
fairness are wrong. What I mean is that thinking about my acts in terms of a good father is
a very different way of thinking about them and it is a way that is subject to the authority
of a tradition. Thinking about fairness as something apart from that tradition denies my
role in and responsibility for the continued recreation of the standard of fairness. At its
worst, an ahistorical conception of fairness would imply that I only need to come up with
the right system for discipline in order to do good. Thinking of fairness as something within
a tradition makes it clear that I can only do good by being good.

32. "[O]ur first moral question must be: Of what history am I part and how can I best
understand it?" S. HAUERWAS, A COMMUNITY OF CHARACTER 100 (1981). See supra note 31
and accompanying text. This approach stands in sharp contrast to an approach like John
Rawls' which makes the mistake of taking the "angelic position" seriously. See J. RAWLS, A
THEORY OF JUSTICE (1971).

33. There are many reasons why that is so, but one important reason, I believe, is that
we know, almost instinctively, there is no explanation which is not itself part of a story. For

[Vol. 41
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These speeches and reports are the stuff of our story as lawyers34 and,
more particularly, for many of us, as Southern lawyers raised in the tradi-
tion of the legal ethics of the gentleman, the ethics of Lee.8'

a discussion of how reason is tradition dependent, see A. MACINTYRE, WHOSE JUSTICE?
WHICH RATIONALITY? (1988).

34. Are they the right stuff or do we get a very distorted story about our profession by
reading speeches and reports to the bar? I think they are the right stuff because we learn so
much about the ideals of the tradition. Some would says that this was "just talk" and that
we should look at what our predecessors did with their clients in times of stress to see who
they really were and of what our tradition really consisted. They would say that we will see
selfish behavior as often as any other. The conception of reality, however, that tells us that
our true natures are only revealed in times of stress, is wrong. It is like saying that a rat is a
vicious animal because it will attack when cornered. "If someone says that if you want to see
what men are really like, see them after they have been three weeks in a lifeboat, it is
unclear why that is any better a maxim with regard to their motivations than it is with
regards to their physical condition." B. WILLIAMS, MORALITY: AN INTRODUCTION TO ETHICS 7
(1972).

I think this is the right stuff because the project here shares some of the characteristics of
an autobiography. The speakers, reporters, and the commentators collected here are writing
part of the autobiography of the profession. Like an autobiography, the way in which they
write it, the things they include and exclude, tell us as much about the profession as what
they report. And, also like an autobiography, they speak to us from the perspective of what
the profession intended and intends. We can judge this as we would an autobiograpy. We
can think of this project in the way Michael Goldberg, former special consultant to the
Supreme Court of Georgia, said we should think of true autobiographies: "The standpoint,
the determination of what will be recalled and how, gives a life its unity, its coherence, its
shape-in short, its story. Moreover, not only do such things form the character of the story,
but additionally, what is revealed and what remains hidden may say and reveal a good deal
about the character of the person writing. In fact, it is this very sense of shaping of the
narrative by the writer's perspective on things-and not merely the incorrect reporting of
certain facts-that awakens the reader's critical judgment of the story, the storyteller, and
the credibility of both." M. GOLDBERG, THEOLOGY AND NARRATIVE: A CRITICAL INTRODUCTION

98 (1982). Are we, in telling our story, deceiving ourselves? Goldberg, again:
The characteristic mark of the person engaged in self-deception, the thing most
revelatory of his character as a self-deceptive human being is 'that even when
normally appropriate, he persistently avoids spelling-out some feature of his en-
gagement in the world.' The word 'persistently,' emphasizes the fact that self-de-
ception is not merely a matter of a single, isolated decision or act; rather it is a
policy, a policy adopted to preserve and protect a person's current way of conceiv-
ing and maintaining the integrity of the self. . . 'What the self-deceiver specifi-
cally lacks is not concern or integrity but some combination of courage and a way
of seeing how to approach his dilemma without probable disaster to himself.' The
self-deceiver and the deceptive autobiographer both lack a story which is expan-
sive and comprehensive enough to allow them to acknowledge and incorporate dis-
harmonious and unflattering elements into their lives. In short, they lack a story
that can sustain them in the fact of those engagements that seriously challenge
the current stories they give of themselves.

Id. at 105-06.
35. Professor Thomas L. Shaffer has systematically explored the legal ethics of gentle-

men, and it is to him that I owe any understanding I have of it. See, e.g., T. SHAFER, FAITH
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All four ways of reading, and especially the last, have to come to terms
with the sins of our past. There is sexism, racism, elitism, and thoughtless
stupidity in some of the speeches and reports. There may be no more of
these sins in our past (and in our present) than in the past of other tradi-
tions, but they are there and we have to come to terms with them. We
could ignore them, and that would be very wrong. We could reject our
past, dissociate ourselves from our predecessors because they failed to
measure up to the minimum measure of our standards of morality. I
think that would be wrong, too. I think we can grow morally within our
tradition. I rely on Stanley Hauerwas, once again, to make the point for
me. Hauerwas tells the following story:

My father is a good but simple man. He was born on the frontier and
grew up herding cows. Living with a gun was and is as natural to him as
living with an automobile is for me. He made his living, as his father and
five brothers did, by laying brick. He spent his whole life working hard at
honest labor. It would have simply been unthinkable for him to have
done a job halfway. He is after all a craftsman.

I have no doubt that my father loves me deeply, but such love, as is
often the case among Westerners, was seldom verbally or physically ex-
pressed. It was simply assumed in the day-to-day care involved in surviv-
ing. Love meant working hard enough to give me the opportunity to go
to college so that I might have more opportunity than my parents had.

And go on I did in abstruse subjects like philosophy and theology. And
the further I went the more unlike my parents I became. I gradually
learned to recognize that blacks had been unfairly treated and that the
word "nigger" could no longer pass my lips. I also learned that Christian-
ity involved more than a general admonition to live a decent life, which
made belief in God at once more difficult and easy. And I learned to
appreciate art and music which simply did not exist for my parents.

Married to a woman my parents would always have difficulty under-
standing, I then made my way to Yale Divinity School, not to study for
the ministry, but to study theology. During my second year in divinity
school, every time we called home the primary news was about the gun
on which my father was working. During the off months of the winter my
father had undertaken to build a deer rifle. That meant everything from
boring the barrel to setting the sight to hand-carving the stock. I thought
that was fine, since it certainly had nothing to do with me.

However, that summer my wife and I made our usual trip home and
we had hardly entered the door when my father thrust the now com-
pleted gun into my hands. It was indeed a beautiful piece of craftsman-
ship. And I immediately allowed as such, but I was not content to stop
there. Flushed with theories about the importance of truthfulness and

AND THE PROFESSIONS (1987); T. SHAFFER, AMERICAN LEGAL ETHICS: TEXT, READINGS, AND Dis-
CUSSION ToPics (1985).
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the irrationality of our society's gun policy I said, "Of course you realize
that it will not be long before we as a society are going to have to take all
these things away from you people."

Morally what I said still seems to me to be exactly right as a social
policy. But that I made such a statement in that context surely is one of
the lowest points of my "moral development . . ." For I was simply not
morally mature enough or skillful enough to know how to respond prop-
erly when a precious gift was being made.

For what my father was saying, of course, was someday this will be
yours and it will be a sign of how much I cared about you. But all I could
see was a gun, and in the name of moral righteousness, I callously re-
jected it. One hopes that now I would be able to say, "I recognize what
this gun means and I admire the workmanship that has gone into it. I
want you to know that I will always value it for that and I will see that it
is cared for in a manner that others can appreciate its value."

I have not told the story to give an insight into my family history or
because I get some pleasure from revealing my moral shortcomings.
Rather, I have told it because I have found it illuminating for reflecting
generally about moral growth. For the insensitivity of my response to my
father did not reflect my failure to grasp some moral principle, or to keep
the maxim of my action from being universalized, but showed that I did
not yet have sufficient character to provide me with the moral skills to
know that I had been given a gift and how to respond appropriately. On
the surface my response was morally exemplary-I was straightforwardly
honest and my position was amply justified. But in fact what I did was
deeply dishonest, as it revealed a lack of self, the absence of a sustaining
narrative sufficient to bind my past with my future.

For my response was meant only to increase further the alienation be-
tween my father and myself in the interest of reinforcing what I took to
be more "universal" and objective morality. I discovered that the person
who responded so insensitively to my father was not "who I was" or at
least what "I wanted to be." I was and am destined to be different from
my parents, but not in a manner that means I no longer carry their story
with me. But my own self, my story, was not sufficient to know how that
might be done. ' ' 6

I said above that it would be very wrong to ignore the sins of our past.
That would be wrong because it is not the way that good lawyers act. We
learn that from our predecessors, from being in their story. When we crit-
icize them, we keep our tradition alive and we grow morally as a profes-
sion. We continue the creation of a tradition that has proved itself as
capable of sustaining the virtues as the tradition of any other profession,
and, in our criticism, we draw upon that tradition. 7 By the way we criti-

36. S. HAUERWAS, supra note 32, at 146.
37. Part of Dean Kelley's comment, for example, is a complaint about what Professor

Thomas Shaffer calls upper class white male delusions of superiority. Shaffer, On Being a
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cize, we show that we are more alike than unlike.s8 We show that we are
in their tradition, as others will be in ours, and we show its authority over
us. In criticizing them we become part of the continuing reinterpretation
of that authoritative tradition, of that narrative. It is through this reinter-
pretation that we can draw nearer to the same truth about ourselves that
they sought. As critics of them, and of our profession, we sit in a theatre
they created.

One of the difficulties in thinking about ourselves and our morals as the
product of a story is that it is hard to understand how we can find a basis
for self criticism, that is, for critical perspective on who we are. How
would we know if our profession was so corrupted that living within its
story would be wrong? At the end of this collection, two Mercer students,
Elton Richey and Richard Neville, show us one way that our profession
has had of making critical perspective within our story possible: We laugh
at ourselves. What is and is not funny, as we do so, is truly a cultural
phenomenon, but it is a phenomenon that keeps its distance from the
culture that produced it. We can be saved from a multitude of sins by our
humor, as anyone who has ever been to a bar meeting will attest. These
two friends do a thoughtful and clever job of keeping this bar humor
alive, and they also help us to understand why the public loves to laugh
about us.

There is one public joke about lawyers, however, of which we have had

Professional Elder, 62 NoTRE DAME L. REv. 624, 631 (1987). But, as Professor Shaffer says,
it is "not fatal to a professional ethic if the ethic contains within itself the means for over-
coming delusion-the skills, or esteem for the skills, necessary to locating and explicating
the truth and thereby overcoming delusion." Id. Professor Shaffer says what he calls the
gentleman lawyer ethic may have such in its traditions, craftsmanship, and liberal learning.
By liberal learning he means the point of view that sees wealth and position as circum-
stances. Id. at 632-33. ("Fame is but a matter of circumstances. I really do not recall any
personal endowments of Adam that entitle him to be so well known." Ewing, The Spirit of
the Times, in REPORT OF THE TWENTY-NINTH ANNUAL SESSION OF THE GEORGIA BAR ASSOCIA-
TION 96 (1912)). In a later speech, Professor Shaffer describes the point of view that recog-
nizes that we, as lawyers, are part of the problem to be solved. Borrowing from C.P. Snow's
professor-character, Roy Calvert, Shaffer tells us that the gentleman lawyer knows that he
has to forgive himself in order to get along. Shaffer, supra note 28. The gentleman lawyer is
a hero of our tradition, but he is a tragic one.

38. Please notice in reading Professor Tom Shaffer's comment that he criticizes Chair-
man Barnham's report in a manner that could have-most will agree with "should have"
after reading the comment-been used with Chairman Barnham in 1904. Part of his criti-
cism of the report is a test of authenticity and, because it is, the criticism draws Professor
Shaffer and Chairman Barnham together under the authority of a tradition. It stands in
stark contrast with the type of criticism Professor Hauerwas describes; the criticism that
separates. Please notice, too, that Professor Shaffer has done a good job of counseling Chair-
man Barnham. He has listened carefully; he has "located" him, and he has called him to the
morals of the tradition in which he speaks. Shaffer would have made Barnham stop and
think about what he was going to say as he makes us stop and think about what he did say.

[Vol. 41



1990] OUR COLLECTIVE PAST 493

enough. It is the bumper-stickered quote of Dick the Butcher from
Shakespeare's Henry VI Part II telling us that we should first kill all the
lawyers.8 9 When I see that now I cannot help thinking of my friend and

39. You will note in footnote 11 that Walter Hill referred to this proposal as Jack
Cade's. We are both correct. Dick the Butcher said the line, but it was followed by Jack
Cade's assertion that he intended to do that. Cade said: "Nay, that I mean to do. Is not this
a lamentable thing that of the skin of an innocent lamb should be made parchment? That
parchment, being scribbled over should undo a man? Some say, the bee stings: but I say, 'tis
the beeswax, for I did but seal once to thing, and I was never mine own man since." Shake-
speare, Henry VI, Act IV, Scene II, Part II. In context, Cade's proposed attack on lawyers is
an attack on the law. (See Comment, The Court Jesters, 41 MERCER L. REV. 663 (1990) for a
discussion of using humor about lawyers as a way of attacking the law.) Before Dick the
Butcher's line, Cade had promised the people supporting his rebellion: ". . . there shall be
no money; all shall eat and drink on my score; and I will apparel them all in one livery, that
they may agree like brothers, and worship me their lord." Id. The law after Cade's rebellion
was to be whatever Cade said it was. With the proposal to kill all the lawyers, Shakespeare
was telling his audience that this is how you would go about setting up such a rule. Jack
Cade is not a hero in the play. (Some say that Shakespeare dealt with Jack Cade very
unfairly in not making him the hero. George Wilkes, relying on a Judge Conrad, believed
very strongly that the real Jack Cade, a person known by many names, who led the rebellion
of Kent against Henry VI in May of 1450, was not at all the type of person who would
propose killing lawyers, nor one who would speak with contempt for the law. Cade was
known for dealing harshly with those of his own followers who violated the law. See G.
WILKES, SHAKESPEARE, FROM AN AMERICAN POINT OF VIEW (1887)). But the gentry, and their
lawyers, against whom he rebelled, are not heroes either. According to Edna Boris, Shake-
speare created both Cade and the upper class rulers as stupid and ruthless people, although
Cade, at least, had the redeeming feature of seeking competence. Good magistrates, accord-
ing to her interpretation, would not have provoked Shakespeare's Cade's rebellion. See E.
BORIS, SHAKESPEARE'S ENGLISH KINGS, THE PEOPLE, AND THE LAW (1978). But good magis-
trates were not to be found.

If we wanted a criticism of lawyers from this play to be bumper stickered, we would have
better luck ignoring the likes of Shakespeare's Cade and Dick the Butcher and focusing on
Shakespeare's critical characterizations of those against whom Cade rebelled. It was a time
worthy of criticism. As one historian said: "A characteristic feature of this revival of anarchy
in a civilized society was the combination of legal chicanery and military violence. It was an
age of litigation tempered by house-breaking." G. TREVELYAN, HISTORY OF ENGLAND, VOLUME
I, 339 (1953). In the trial-of Lord Say that follows Cade's victory in the play, Say's defense
of himself is a parody of bad lawyering. As Edna Boris describes it: "Instead of drawing
upon his learning to help him communicate with his listeners through adaptation to their
comprehension, at Say's first chance to speak in his own defense he quotes a Latin sentence
that betrays his unfavorable judgment of his accusers. Next he cites not a contemporary
reference but Caesar's opinion of Kent." Id. at 66.

Perhaps we can see in Shakespeare's mirrored criticisms of Cade and of Say two assaults
upon the law. One is from without; Cade's knowing that he must destroy the lawyers if he is
to rule. The other from within; the law can be destroyed by the loss of integrity and the lack
of practical wisdom of those versed in it. The message of both is that if you lose your law-
yers you lose your law. Shakespeare's bumper sticker message then is not to kill all the
lawyers. It is: "Lawyers be good. We are all depending on you." Shakespeare opens Cade's
scene with: "Oh, miserable age! Virtue is not regarded in handicraftsmen." My thanks to
Professor Ivan Rutledge for trying to keep me straight on my Shakespeare.
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classmate, Rob Robinson, of Savannah, who was murdered by a mail
bomb because he was a lawyer. It is to the memory of Rob, a good lawyer,
that this Introduction is dedicated.


