Workers' Compensation
by H. Michael Bagley*
and
Daniel C. Kniffen**
and
John G. Blackmon, Jr.***

The past survey year has produced some far reaching changes in Georgia's workers' compensation laws. Although the appellate courts have
maintained a busy schedule in reviewing a number of different aspects of
workers' compensation law, the most significant decisions have come in
the areas of employee misrepresentations, permanent partial disability,
and payment of medical benefits. This Article will focus upon the most
significant of these changes, since they are certain to have lasting effects
on a large number of workers' compensation claims. The Article concludes with a more general survey of the remaining appellate decisions in
the various areas to which they apply.
I.

THE Rycroft DEFENSE: MISREPRESENTATIONS IN EMPLOYMENT
APPLICATIONS

For purposes of workers' compensation liability, Georgia courts have
long held that an employer "takes his employee as it [sic] finds him,"1
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1. ITT.Continental Baking Co. v. Powell, 182 Ga. App. 533, 534, 356 S.E.2d 267, 269
(1987); Colonial Stores v. Hambrick, 176 Ga. App. 544, 546, 336 S.E.2d 617, 618 (1985) (citing Griggs v. Lumbermen's Mut. Casualty Co., 61 Ga. App. 448, 6 S.E.2d 180 (1939), afrd,
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and assumes responsibility for any pre-existing infirmities later aggravated by employment activities. As a result, employers and their workers'
compensation insurance carriers frequently have incurred substantial liability for long-standing medical conditions of their employees, even
though the employment only aggravated, rather than caused, the
condition.2
In a landmark decision, the Georgia Supreme Court acted to provide a
defense to workers' compensation claims in which the employee-claimant
misrepresents his physical condition and subsequently aggravates the
concealed medical problem. In Georgia Electric Co. v. Rycroft, s Georgia
joined a large number of other jurisdictions' by adopting Professor Larson's three-part test" for barring workers' compensation benefits due to
an employee's misrepresentations about his physical condition. Based in
large part upon public policy that favors truthfulness in employment applications,' this new defense not only affects the underlying compensability of "aggravation-type" claims, but also affects an employer-insurer's potential recovery 'against the Georgia Subsequent Injury Trust
190 Ga. 277, 9 S.E.2d 84 (1940)).
2. Courts have occasionally taken the concept to extremes. In Barry v. Aetna Life &
Casualty Co., 133 Ga. App. 527, 211 S.E.2d 595 (1974), the claimant received over $3,000 for
a 1966 on-the-job back injury, over $5,000 for another back injury in 1971 that occurred on
the first day of his employment, and further compensation from a Georgia employer when
he again allegedly injured the same area of his back, again on the first day of his new job. Id.
at 528, 211 S.E.2d at 597-98. In Brown Transp. Corp. v. Jenkins, 129 Ga. App. 457, 199
S.E.2d 9i0 (1973), the decedent-employee had long suffered from a nonwork-related heart
disease, which had blocked his arteries and enlarged his heart to twice its normal size. He
was found dead in the cab of a tractor trailer while en route from Augusta to Atlanta. Id. at
457-58, 199 S.E.2d at 912. In affirming an award of compensation to the widow, the court of
appeals noted, "[iut
matters not how predisposed the employee is to the attack, if he is in
the course of his employment, and if the exertion of that employment, no matter how slight,
contributes, no matter in what degree, to the accident." Id. at 460, 199 S.E.2d at 913 (citing
J.D. Jewell, Inc. v. Peck, 116 Ga. App. 405, 157 S.E.2d 806 (1967)).
3. 259 Ga. 155, 378 S.E.2d 111 (1989).
4. See Tidwell Indus. v. Kennedy, 410 So. 2d 109 (Ala. Civ. App. 1982); Shippers Transport of Ga. v. Stepp, 265 Ark. 365, 578 S.W.2d 232 (1979); Artcraft Sign Co. v. McGrath, 679
P.2d 1103 (Colo. Ct. App. 1983), rev'd on other grounds, 710 P.2d 480 (Colo. 1985); Air Mod
Corp. v. Newton, 59 Del. 148, 215 A.2d 434 (1965); Blanton v. Workmen's Compensation
Bd., 531 S.W.2d 518 (Ky. 1975); Emerson Elec. Co. v. McLarty, 487 So. 2d 228 (Miss. 1986);
Hilt Truck Lines, Inc. v. Jones, 204 Neb. 115, 281 N.W.2d 399 (1979); Martinez v. Driver
Mechenbier, Inc., 90 N.M. 282, 562 P.2d 843 (1977); Cooper v. McDevitt & Street Co., 260
S.C. 463, 196 S.E.2d 833 (1973); Federal Copper & Aluminum Co. v. Dickey, 493 S.W.2d 463
(Tenn. 1973); Volunteers of Am. of Madison, Inc. v. Industrial Comm'n, 30 Wis. 2d 607, 141
N.W.2d 890 (1966); McDaniel v. Colonial Mechanical Corp., 3 Va. App. 408, 350 S.E.2d 225
(1986).
5. 1C A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 47.53 (1986).
6. 259 Ga. at 159, 378 S.E.2d at 114.
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Fund ("the Fund").1 Since the decision in Rycroft creates a new defense
to certain types of workers' compensation claims, s the policies underlying
the holding and the various elements of the defense bear close analysis.
A.

The Rycroft Decision: Misrepresentations in a ContractualSetting

At least as interesting as the actual holding of this case is the analytical
framework the court utilized in creating a defense not otherwise provided
for in the Workers' Compensation Act ("the Act").' Prior to Rycroft, the
court of appeals had held that the question of whether to adopt a "misrepresentation" defense was a legislative problem."0 Citing the oft-quoted
principle that the Act is remedial in nature and is designed to be construed liberally in favor of those claiming compensation," the court of
appeals stated, "[W]e do not feel at liberty to impose any limitations or
exceptions upon the employee's statutory right to recover compensation."' 2 More recently, the court of appeals also rejected the theory that
misrepresentations in an employment application constitute "willful misconduct" sufficient to bar the claim under section 34-9-17 of the Official
Code of Georgia Annotated ("O.C.G.A.").13
After the court of appeals rejected an application for discretionary appeal in Rycroft, the supreme court granted certiorari.1 4 Rycroft first injured his back in 1984 while working for another employer, ultimately
undergoing two operations to remove herniated discs and to fuse the two
levels of his spine that weakened." 5 Rycroft settled his workers' compensation claim for this accident in 1985. He alleged another back injury with
the same employer on June 12, 1986, but dismissed the claim."
On July 18, 1986, Rycroft filled out an employment application with
Georgia Electric Company and in response to several specific questions,
failed to mention either his prior back problems or even his prior employ7. O.C.G.A. §§ 34-9-350 to -367 (1988). By promoting the disclosure of pre-existing infirmities, Rycroft will increase employer knowledge, which is a prerequisite to recovery
against the Fund. 259 Ga. at 159, 378 S.E.2d at 114.
8. See 259 Ga. 155, 378 S.E.2d 111 (1989).
9. Georgia Workers' Compensation Act, 1920 Ga. Laws 167 (codified as amended at
O.C.G.A. §§ 34-9-1 to -367 (1988 & Supp. 1989)).
10. General Motors Corp. v. Hargis, 114 Ga. App. 143, 150 S.E.2d 303, 305 (1966).
11. Id. at 143, 150 S.E.2d at 304 (citing General Motors Corp. v. Bowman, 107 Ga. App.
335, 130 S.E.2d 163 (1963)).
12. Id. at 143-44, 150 S.E.2d at 305 (citing H.J. Jeffries Truckline v. Grisham, 397 P.2d
637 (Okla. 1964)).
13. Ledbetter v. Pine Knoll Nursing Home, 180 Ga. App. 654, 655, 350 S.E.2d 299, 301
(1986) (citing O.C.G.A. § 34-9-17 (1988)).
14. 259 Ga. at 156, 378 S.E.2d at 112.
15. Id.
16. Id.
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ment during which the initial back injury occurred.1 7 He later admitted
deliberately lying on his employment application because he "knew that
he could do the work and that he would not have been hired if he had
answered the questions' truthfully." 1* About one month after he was
hired, Rycroft stumbled and fell, fracturing his lower spine at the site of
the previous spinal fusion.1 '
Rycroft filed a claim for benefits, which Georgia Pacific initially accepted. Based upon Rycroft's misrepresentation, Georgia Electric Company later petitioned the Georgia State Board of Workers' Compensation
(the "Board") for an order authorizing the suspension of Rycroft's benefits, alleging that the company would not have hired Rycroft had he answered the questions truthfully.20 Following the precedent in General
Motors Corp. v. Hargis,1 the Board, superior court, and court of appeals
refused the employer's request.2
The Georgia Supreme Court expressly adopted the three-factor "Larson" test,"s quoting it as set forth in Shippers Transport v. Stepp,'4 a
1979 Arkansas Supreme Court case adopting the same defense. The court
first acknowledged that the Act, while opposing willful misrepresentations
in other contexts, 2" does not address the effect of an employee's false rep17. Id.
18. Id., 378 S.E.2d at 113.
19. Id.
20. Id. at 155-56, 378 S.E.2d at 112. Georgia Electric's petition to the Board presented
an interesting procedural problem. Since Rycroft's claim was accepted, the voluntary acceptance of the claim could only be challenged upon the showing of a change in condition or
newly discovered evidence. See Carpet Transp., Inc. v. Pittman, 187 Ga. App. 463, 464-65,
370 S.E.2d 651, 653 (1988). The opinion in Rycroft is silent concerning this procedural problem. Since the basis of Georgia Electric's claim was not that Rycroft had undergone a
change in condition for the better, one must assume that the allegations concerning
Rycroft's misrepresentations were presented as "newly discovered evidence." If so, Georgia
Electric would have to satisfy the requirement that the misrepresentations were unknown to
it at the time the claim was accepted, that the evidence could not have been discovered by
reasonable diligence, and that the misrepresentation likely would have produced a different
result had it been known. Sewell Plastics, Inc. v. Skelton, 163 Ga. App. 163, 164, 293 S.E.2d
555, 556-57 (1982) (citing Insurance Co. of N. Am. v. Nix, 141 Ga. App. 342, 233 S.E.2d 468
(1977)).
21. 114 Ga. App. 143, 150 S.E.2d 303 (1966).
22. 259 Ga. at 155-56, 378 S.E.2d at 112.
23. A. LARSON, supra note 5, § 47.53.
24. 265 Ark. 365, 578 S.W.2d 232 (1979). The Georgia Supreme Court borrowed most, if
not all, of its analytical framework from the decision in Stepp, following it almost verbatim.
259 Ga. at, 158, 378 S.E.2d at 113-14.
25. Specifically, O.C.G.A. § 34-9-19 (1988) makes it a misdemeanor to make willfully
false or misleading statements to obtain workers' compensation benefits, and O.C.G.A. § 349-291 (1988) prohibits workers' compensation recovery for occupational diseases, as opposed
to injuries, if the employee falsely represents in writing that he has never been disabled, laid
off, or compensated for such a disease. The court also reviewed O.C.G.A. § 34-9-17 (1988),
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resentations on a subsequent occupational injury." While some courts
have been unwilling to "legislate" a defense into workers' compensation
law,'7 the Georgia Supreme Court found that the defense "relies on traditional theories of fraud and contract, and legislative action is unnecessary
to apply the fundamental concepts of the common law of this state.""
The court's analysis of the defense as a doctrine of contract is significant. Georgia courts have long held that the state's workers' compensation laws are not in the nature of damages intended to compensate fully
for all job-related injuries, but rather are more akin to the contractual
benefits of an insurance policy." Conspicuously absent from the court's
analysis is the oft-cited principle used in Hargis,that workers' compensation laws are remedial in nature and, therefore, are to be construed liberally to effectuate their humane objectives."0 Clearly, the court was persuaded that the "remedial purpose" of the Act does not completely
derogate fundamental principles concerning the logical and consistent application of the law.'"
The court identified four principles supporting the misrepresentation
defense. The first principle is the public policy in favor of truthfulness in
employment applications."s While not discussing the source of this policy
which bars a recovery for "willful misconduct," but the court ultimately determined this
statute has no connection with an employee's misrepresentation about his physical condition. 259 Ga. at 157-60, 378 S.E.2d at 113-15.
26. 259 Ga. at 158, 278 S.E.2d at 113.
27. See Newport News Shipbuilding & Dry Dock Co. v. Hall, 674 F.2d 248 (4th Cir.
1982); Teixeira v. Kauikeolani Children's Hoap., 3 Haw. App. 432, 652 P.2d 635 (1982).
28. 259 Ga. at 160, 378 S.E.2d at 115 (citing McBurney v. Woodward, 84 Ga.App. 807,
67 S.E.2d 398 (1951)).
29. Gay v. Greene, 91 Ga. App. 78, 80, 84 S.E.2d 847, 848-49 (1954) (citing Hotel Equip.
Co. v. Liddell, 32 Ga. App. 590, 124 S.E. 92 (1924)). See also Mixon v. Lovett, 122 Ga. App.
517, 177 S.E.2d 826 (1970).
30. Canton Textile Mills, Inc. v. Lathem, 253 Ga. 102, 317 S.E.2d 189, cert. denied, 469
U.S. 918 (1984); Gulf Am. Fire & Casualty Co. v. Taylor, 150 Ga. App. 179, 257 S.E.2d 44
(1979); Brannon v. Georgia Bureau of Investigation, 146 Ga. App. 524, 246 S.E.2d 511
(1978).
31. See Insurance Co. of N.Am. v. Jewel, 118 Ga. App. 599, 164 S.E.2d 846 (1968). The
Iowa Supreme Court has stated that
[w]e are cognizant of the fact that the compensation law is for the benefit of workers and is to be liberally administered to that end. But it must be administered by
the application of logical and consistent rules or formulas notwithstanding its benevolent purpose .... [T]he compensation statute is not a charity. It is a hu-

manitarian law to be administered, not by sympathy, but by logical rules, evolved
from the determination of many cases under literally' countless factual variations.
Compensation is to be paid by the employer (or his insurer) as a matter of contract, not as a gratuity.
Bulman v. Sanitary Farm Dairies, 247 Iowa 488, 73 N.W.2d 27, 30 (1955).
32. 259 Ga. at 159, 378 S.E.2d at 114.
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at length, the court did refer to its lengthy quotation from the decision in
Shipper's Transport v. Stepp,3 which held that the requisite public policy could be implied from those portions of the Act barring recovery for
an occupational disease following a false representation and imposing
criminal sanctions for misrepresentations made to collect benefits.3' Like
Arkansas, therefore, Georgia now recognizes that a fundamental tenet of
its workers' compensation laws is the obligation of the employee to be
truthful in his application for employment.35
In the same vein, the supreme court pointed to the "historically sound
principle of law" that fraud in the procurement of a contract makes the
contract voidable by the injured party.36 Here again the court emphasized
the contractual nature of the employment relationship and, by implication, the workers' compensation system. Reliance on this principle of contracts also provides justification for allowing an employer like Georgia
Electric Company, who voluntarily accepts the compensation claim before
learning of the misrepresentation, to then challenge the overall claim. 7
Extending this principle to its logical conclusion, an employer or insurer
who pays compensation benefits after the employee misrepresents his
physical condition cannot only move for a suspension of benefits, but also
can proceed to recover those benefits erroneously paid.38
Next, the court noted that an employer must be able to rely on a job
applicant's description of his physical condition.39 In recognizing this fundamental reality of hiring, the court emphasized that the employer's reliance is all the more critical given the judicially created doctrine that an
employer "takes an employee as he finds him."' 0 Anticipating potential
counterattacks on the employer's reliance, the court stressed that "the
defrauding employee cannot hide behind the argument that the employer
has not engaged in extensive and expensive physical examinations and
33. 265 Ark. 365, 578 S.W.2d 232 (1979).
34. 578 S.W.2d at 233.
35. 259 Ga. at 158, 378 S.E.2d at 113 (citing Stepp, 578 S.W.2d at 232).
36. Id. at 159, 378 S.E.2d at 114. This principle is codified at O.C.G.A. § 13-5-5 (1982).
37. See supra note 20 and accompanying text. When one is fraudulently induced to
enter into a contract, he has the option to rescind the contract and sue in tort for alleged
fraud and deceit or affirm the contract and sue in contract for breach. Equitable Bldg. &
Loan Ass'n v. Brady, 171 Ga. 576, 156 S.E. 222 (1930); Potomac Leasing Co. v. Thrasher,
181 Ga. App. 883, 354 S.E.2d 210 (1987) (citing City Dodge, Inc. v. Gardner, 232 Ga. 766,
208 S.E.2d 794 (1974)).
38. The case of Spiva v. Union County, 172 Ga. App. 151, 322 S.E.2d 351 (1984), supports such a recovery. The court affirmed an award of the Board ordering reimbursement of
$22,075.63 in benefits by the employee to the insurer, based on the finding that the claim
was fraudulent and that both the employee and the employer induced misrepresentations.
Id. at 151-52, 322 S.E.2d at 352-53.
39. 259 Ga. at 159, 378 S.E.2d at 114.
40. Id. See supra notes 1-2 and accompanying text.
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investigations in order to ascertain the potential employee's health history." By precluding this argument, the court has established a compelling interest in an employer's right to rely on the representations of an
applicant.
The last rationale discussed by the court dovetails with the right of
employer reliance and concerns the adverse effect of an applicant's misrepresentations on the employer's potential right of reimbursement from
the Georgia Subsequent Injury Trust Fund.' 2 Since reimbursement from
the Fund depends in part on an employer's knowledge of the claimant's
pre-existing physical condition,'48 an employee's intentional misrepresentation of his condition arrests the employer's access to this reimbursement. The court again anticipated and rejected a potential attack on an
employer's reliance by stating that an employer's failure to have a policy
of hiring handicapped job applicants will not disallow the defense: "[T]he
employer cannot be said to have 'unclean hands' merely because he is
either ignorant of, or chooses not to avail himself of, the optional provisions of the subsequent-injury trust fund."" Although not presented as
such, this rationale provides further support for the court's finding of a
legislative intent in favor of the misrepresentation defense, since the
Fund provisions clearly contemplate full disclosure by job applicants of
their physical condition.4

Having adopted the new defense, the court reversed and remanded the
case to the Board for an evidentiary hearing, noting that if any part of
the three-factor "Larson" test is absent, then the claimant is entitled to
compensation. 6 The final act of remanding the case highlights the inherently factual nature of Larson's three factors, each of which has the potential of spawning future appellate review.'7
B. "Knowing and
Condition

Willful"

Misrepresentations About

Physical

The first of Larson's three factors requires that the employee "knowingly and willfully" make a false representation concerning his physical
condition. 4'8 The court did not analyze this requirement in the decision in
Rycroft, since the court seemed to assume that the claimant's admission
that he lied about not having back problems, knowing he would not be
41.
42.
43.
44.
45.
46.
47.
48.

259 Ga. at 159, 378 S.E.2d at 114.
Id. See O.C.G.A. §§ 34-9-350 to -367 (1988).
O.C.G.A. § 34-9-361 (1988).
259 Ga. at 159, 378 S.E.2d at 114.
Id.
Id. at 160, 378 S.E.2d at 115.
Id.
Id. at 158, 378 S.E.2d at 114; A. LARSON, supra note 5, § 47.53.
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hired if he told the truth, satisfied this factor. 49 The phrase "knowingly
and willfully," however, has prompted analysis in other jurisdictions.
Courts have held that the employee's conduct can show a "knowing and
willful" misrepresentation. In Anderson v. ChattanoogaGeneral Services
Co.,50 the employee-claimant "forgot" to mention some twenty years of
back problems, not only in her employment application, but also under
oath at a deposition and at her workers' compensation hearing as well.'
The Tennessee Supreme Court reversed the chancellor's incredible finding that there was no misrepresentation:
We hold that the Chancellor should have considered what plaintiff did
not reveal to [the employer], rather than what she did reveal, in determining the presence of a fraudulent misrepresentation ....
Whatever the plaintiff's subjective intent was, the proof in this case
shows an awareness of her back condition at the time she applied for her
job, coupled with answers to direct questions, which answers were obviously only partially true and withheld much more than they revealed. It
goes without saying 2that half-truths can be just as misleading and deceitful as outright lies.5
Determining what is "knowing and willful" does not lend itself to direct
proof. As the court in Anderson went to some lengths to emphasize, the
court must consider the overall conduct of the
employee to resolve prop3
intent.5
of
question
a
essentially
is
what
erly
One court has held, however, that "knowingly" does not mean a misrepresentation made solely out of ignorance or accident, as with a claimant with an eighth grade education who, unaware of any misrepresentation, failed to disclose a history of lumbar arthritis, and who then passed
two separate company physical examinations.54 Another case seems to imply that illiteracy can defeat the "knowing and willful" requirement, especially if the employer fails to question the employee about his medical
condition despite knowing about the applicant's inability to read and
write.5 5 Similarly, the intentional nature of the misrepresentation is more
49.
50.
51.
52.

259 Ga. at 156, 378 S.E.2d at 113.
631 S.W.2d 380 (Tenn. 1981).
Id. at 381.
Id. at 385.

53. Id. at 385-86.
54. Krauzer v. Farmland Indus., 6 Kan. App. 2d 107, 626 P.2d 1223 (1981). The court,
however, noted that "the same evidence reviewed by a different judge at a different time
might have resulted in a different decision ..

."

Id. at 114, 626 P.2d at 1229.

55. Larninite Plastics Mfg. v. Greene, 561 S.W.2d 458 (Tenn. 1978). The case perhaps
belongs to the maxim that "bad facts make bad law." As the court put it, "The surprising
thing was that [the employer] would assign a sixty-nine year old man to a task where he was
called upon to do repetitive lifting, stooping, and bending." Id. at 460.
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difficult to prove when the concealed condition is minor. For example, a
Florida court held that the failure of the employee to disclose an abnormal back x-ray taken several years before the application for employment
did not amount to a knowingly false application, especially since the employee could reasonably interpret the application as inquiring only about
existing defects. s6
It is evident that proving a misrepresentation is "knowing and willful"
necessarily will require the use of circumstantial evidence. Read too
strictly, this requirement becomes as impossible to accomplish as
photographing a thought. Without question, the "knowing and willful"
requirement will be the subject of much litigation. One must also remember that the misrepresentation in question must concern the employee's
physical condition and not some other aspect of the application. Otherwise, there could be no causal relationship between the misrepresentation
and the injury, as required by the third of Larson's three factors.67
C. Employer Reliance That is a "SubstantialFactor" in Hiring
The second requirement in the Rycroft defense is that the employer's
reliance upon the false representation constitute a "substantial factor" in
the hiring."1 In discussing an employer's reliance on the employee's representations, the court emphasized that it is unnecessary for the employer
to conduct extensive physical examinations and investigations to obtain
the reliance necessary under the defense. 9 The court also stated that the
reliance by the employer need not be the type that would void the employment relationship entirely, but "need only be a substantial factor in
the hiring" that would make the contract voidable."
Clearly, the court has attempted to emphasize that one need not apply
the concept of employer reliance too rigidly. Other courts analyzing this
factor of the defense have agreed. A Florida court has held that "the test
is only whether the employer relied on the false representation, not
whether it relied primarily on the false representation."61 The employer's
testimony that it would not have hired the claimant had it known of his
prior back surgery was therefore sufficient to establish "substantial" employer reliance."2 Similarly, a Tennessee court held that evidence of the
employer's policy not to hire applicants with a history of back problems
56. Public Gas Co. v. Smith, 386 So. 2d 258 (Fla. Dist. Ct. App. 1980).
57. See infra text accompanying note 70.
58. 259 Ga. at 158, 378 S.E.2d at 114.
59. Id. at 159, 378 S.E.2d at 114.
60. Id. at 160, 378 S.E.2d at 115 (stating this fact further distinguished the decision in
Hargis).
61. Doric Food Co. v. Allen, 383 So. 2d 316, 318 (Fla. Dist. Ct. App. 1980).
62. Id. at 318.
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because 8of the strenuous nature of the work established employer

reliance.
The case of Cooper v. McDevitt & Street Co." presented an unusual

set of facts surrounding the employer-insurer reliance issue. Cooper applied for work with McDevitt & Street at their construction project in
Charleston, South Carolina and admitted in his employment application
that he had a back problem that prevented his performing heavy work or
lifting. 6 Cooper also discussed his back problem with two supervisors on
the Charleston project.0 When the company fired Cooper for reporting to
work two to three days late, it suggested that he apply for work at the
company's project in Columbia, South Carolina. When he filled out an
application in Columbia, Cooper concealed his history of back problems
"[b]ecause I found out that if they knew it up here, I was going to get
fired off the job.""
The South Carolina Supreme Court held that Cooper's earlier admissions at the Charleston project did not negate the employer's reliance on
the Columbia application, given the clear evidence that there was no connection between the two construction projects and that there was nothing
to alert the employer in Columbia about the prior back injury.6 8 The
court also noted that the knowledge of the two supervisory employees in
Charleston could not be imputed to the employer because "the information received by them was not pertinent to matters coming within their
authority."9
From the court's discussion in Rycroft and the decisions of other jurisdictions, it is apparent that the "substantial factor in the hiring" requirement is not designed to require either primary or excessive employer reliance on the misrepresentation; it requires only that the reliance have a
substantial effect on the hiring decision. The analysis requires a contrast
of the concealed prior condition with the nature of the employer's job and
its established hiring policies to substantiate the employer's claim that it
"substantially" relied on the misrepresentation.
D. Causal Connection
The final factor of the Rycroft defense requires a causal connection between the false representation and the injury. 0 The question of causation
63.
64.
65.
66.
67.
68.
69.
70.

Beasley v. United States Fidelity & Guar. Co., 699 S.W.2d 143 (Tenn. 1985).
260 S.C. 463, 196 S.E.2d 833 (1973).
196 S.E.2d at 84.
Id. at 836.
Id. at 834-35.
Id. at 836.
Id.
259 Ga. at 158, 378 S.E.2d at 114.
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is no less difficult here than in other areas of the law. Beyond giving a few
general guidelines, courts that have discussed the last of Larson's three
requirements have allowed the question to remain a factual one with
which the trier of fact can grapple.
Many courts have held that at least some medical evidence is necessary
to establish a causal connection between the misrepresentation and the
injury.7 1 In Chavez v. Lectrosonics, Inc.,72 the New Mexico Court of Appeals held that:
Medical testimony on causation does not require proof to an absolute
certainty. An employer can prevail where medical testimony opinionates
that a workman has become an increased risk because of his previous
permanent impairment or disability. Under these circumstances, a previous back
injury falsely represented is causally connected with the
7
injury.

3

A medical opinion stating that the pre-existing condition made the claimant an increased risk for further injury establishes the causal connection.
Establishing the requisite "causal connection" in this manner also takes
into account the circumstances of the employment and the nature of the
subsequent injury.
While some courts have stated that even medical evidence is not necessary in "obvious" cases, 4 most courts have been reluctant to find a causal
connection without at least some medical evidence. For example, it was
not sufficient for the employer to contend that a causal connection existed simply because the hiring would not have occurred without the misrepresentation.7 The "connection" required is between the misrepresentation and the injury, not the misrepresentation and the accident.7'
While the causal connection requirement is clearly a "fact-sensitive"
issue, courts should not abandon it to expert testimony. At the heart of
the issue is the nonmedical question of the relationship between the concealment by the employee and the ultimate liability of the employer.
While medical evidence undoubtedly is useful in describing a physical relationship between the pre-existing condition and the exposure to injury,
it does not address the relationship between the employee's act of misrepresentation and the eventual injury. While medical evidence may not al71. Peterson v. Georgia-Pacific Corp., 510 So. 2d 1015, 1018 (Fla. Dist. Ct. App. 1987);
Dressler v. Grand Rapids Die Casting Corp., 402 Mich. 243, 262 N.W.2d 629, 633-34 (1978);
Daniels v. Gudis Furniture Co., 541 S.W.2d 941, 942 (Tenn. 1976); Rock Rd. Constr. v. Industrial Comm'n, 37 Ill. 2d 123, 227 N.E.2d 65, 67 (1967).
72. 93 N.M. 495, 601 P.2d 728 (1979).
73. 601 P.2d at 731 (citation omitted).
74. Id.; Daniels, 541 S.W.2d at 942.
75. Dunnell v. Robbins Warehouse, 465 So. 2d 648, 649 (Fla. Dist. Ct. App. 1985).
76. Doric Food Co. v. Allen, 383 So. 2d 316, 318 (Fla. App. 1980).
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ways be able to establish a relationship between pre-existing back sprains
and a later herniated disc, the causal connection between the concealment of prior back problems and a subsequent back injury, nevertheless,
may be present.
The decision in Rycroft adds an element of fairness to an area of workers' compensation law that in the past has produced incongruous results.
The application of the Rycroft defense should prove as engaging as its
creation.
II.

PERMANENT PARTIAL DISABILITY RESULTING SOLELY FROM PAIN

In 1982 the Georgia legislature enacted a modification to the Act that,
given a literal interpretation, appeared to create mandatory evidentiary
prerequisites for the assessment of permanent partial disability ratings
under O.C.G.A. § 34-9-263. 7 Ostensibly more than a mere advisory rule,
O.C.G.A. § 34-9-1 was amended as follows: "In all cases arising under
[Chapter 9 of Title 341, any percentage of disability or bodily loss ratings
shall be based upon 'Guides to the Evaluation of Permanent Impairment'
Medical Association or any other recognized
published by the American
7' 8
medical books or guides.
In Sutton v. Quality Furniture Co., 7 9 the Georgia Court of Appeals
construed this code section as creating an exception that, as a practical
matter, could have a tendency to consume the legislatively mandated
rule. In Sutton, the employee developed tendinitis in both elbows, a condition that the Board accepted as compensable.8 0 The employee received
temporary total disability benefits until he returned to work. Following
the employee's return to work, he sought to recover permanent partial
disability benefits based solely upon pain.81 The administrative law judge
("A.L.J."), the full board, and the superior court agreed that he was not
entitled to any recovery for permanent partial disability benefits since
there was no provision in the American Medical Association ("AMA")
Guides, as ostensibly required by O.C.G.A. § 34-9-1(5), for the evaluation
or measurement of partial impairment based solely upon pain." In a full
court decision with two judges dissenting, 3 the court of appeals reversed
the denial of permanent partial disability benefits and held that perma77. Workers' Compensation Act Amended, 1982 Ga. Laws 2485, 2489 (amending
O.C.G.A. § 34-9-1 (1988)).

78. O.C.G.A. § 34-9-1(5) (1988).
79. 191 Ga. App. 279, 381 S.E.2d 389 (1989).
80.
81.
82.
83.

Id. at 279-80, 381 S.E.2d at 389.
Id.
Id. at 280, 381 S.E.2d at 389-90.
Id. at 282, 381 S.E.2d at 391 (Sognier & Beasley, JJ., dissenting).
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nent partial disability benefits under O.C.G.A. § 34-9-263 are recoverable
for a physical impairment caused solely by pain."4
The reasoning of the court was twofold. The "foremost" reason cited by
the court was that O.C.G.A. § 34-9-1(5) does not mandate reliance solely
on the AMA's guidelines but instead allows reliance upon "any other recognized medical books or guides."" As pointed out by Judge Sognier in
his dissent, however, not only was there no assessment pursuant to AMA
guidelines in the instant case, but also there was no evidence in the record of medical opinions showing that it was based upon any alternative
guide as required by law.8" The claimant's failure to carry the burden of
proof on the extent of disability would normally mandate an affirmance
of denial of benefits. 7
While the court found that O.C.G.A. § 34-9-1(5) does not mandate exclusive reliance on the AMA Guides, it specifically emphasized that portion of the statute which allows disability ratings to be based upon "any
other recognized medical books or guides.""s There is nothing in the majority opinion to the effect that a permanent partial disability rating can
be assessed without reference to any disability ratings guide. Though the
court's comments regarding General Motors Corp. v. Summerous", create
the inference that a rating not based on any guide may be sufficient
under Georgia law, s° this inference most assuredly is inadvertent since in
Summerous the doctor issued the disputed permanency rating in January
1982,s months before November 1, 1982, the effective date of section 34-91(5). "

The second basis for the court's decision was that the AMA Guides
themselves do not provide for the evaluation or measurement of partial
impairment based solely on pain." Specifically, the court emphasized that
84. Id. at 281, 381 S.E.2d at 390.
85. Id. (quoting O.C.G.A. § 34-9-1(5) (1988) (emphasis supplied by court)).
86. Id. at 283, 381 S.E.2d at 391 (Sognier, J., dissenting).
87. Cf. Zurich Am. Ins. Co. v. Drivas, 143 Ga. App. 232, 237 S.E.2d 726 (1977) (reversing
an award of partial disability benefits since the claimant submitted no evidence on which to
base the award).
88. 191 Ga. App. at 281, 381 S.E.2d at 390.
89. 170 Ga. App. 338, 317 S.E.2d 318 (1984).
90. 191 Ga. App. at 281, 381 S.E.2d at 390.
91. 170 Ga. App. at 342, 317 S.E.2d at 321.
92. 191 Ga. App. at 281, 381 S.E.2d at 390. The only assessment of impairment-related
pain by the AMA involves injuries to the peripheral spinal nerves, and in that regard, the
AMA Guide states:
In evaluating pain associated with peripheral spinal nerve disorders the physician should consider: (1) how the pain interferes with the individual's performance
•

.; (2) to what extent the pain follows the dermatome distribution... ; and (3)

to what extent the description of the pain indicates that it is caused by the peSubjective complaints of pain which canripheral spinal nerve impairment ....
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the AMA Guides do not "prohibit the assessment of disability or bodily
loss ratings based solely on pain but instead simply fail to address the
issue one way or the other."' Given the majority's emphasis of the statutory language mandating the use of other recognized medical books or
guides as an alternative to the AMA Guides, a reasonable interpretation
of the decision is that while the AMA does not assess permanency ratings
based solely upon pain, this does not preclude the assessment of such a
rating as a matter of law if other recognized medical books or guides allow
for it." To hold otherwise would render the phrase "any other recognized
medical books or guides" meaningless, and as noted previously, nowhere
in the opinion does the majority go so far. As pointed out in the dissent,
while the court in the Arizona case relied upon by the majority did not
use the AMA Guides as persuasive authority, the impairment rating assessed in that matter was based upon a published United States Department of Labor standard.95 Furthermore, as for the three Florida decisions
that the majority cited as persuasive authority, the dissent noted these
were not authoritative since the Florida statute does not mandate the use
of the AMA Guides or any other generally accepted guides."
Unfortunately, the dissent seems to interpret the majority's decision as
being that in those situations in which the impairment is caused solely by
pain, a physician may assess a permanent partial disability rating based
solely upon his subjective opinion made without reference to any disability ratings guide. If future pronouncements confirm this interpretation,
then to obtain permanency ratings based solely upon pain, the courts will
not be substantiated along these lines are not considered within the scope of this
guide.
COMMITTEE ON RATING OF MENTAL AND PHYSICAL IMPAIRMENT, AMERICAN MEDICAL AssOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT

49-50 (1977).

191 Ga. App. at 281, 381 S.E.2d at 390.
See, e.g., H. GOODMAN, MEDICAL EVALUATION OF ORTHOPEDIC DISABILITY (2d ed. 1986).
One very important area in nearly every disability case is pain. The patient should
describe the type of pain. Is it dull and steady or sharp and acute? Does pressure
on a particular location cause an increase in the pain? Does the pain radiate? If
so, to what location? How severe is the pain? What kind of activity makes it
worse?
Id. at 4. Dr. Goodman specifically addresses the malady suffered by the employee in Sutton,
"chronic tendinitis," otherwise known as "tennis elbow," and it 'appears that Dr. Goodman
would require some limitation of motion in addition to mere pain before assessing a permanent impairment rating. Id. at 71-72.
95. 191 Ga. App. at 283, 381 S.E.2d at 391 (Sognier, J., dissenting).
96. Id. FLA. STAT. § 440.15(3)(a)3 (1988) provides in part: "The schedule shall be based
on generally accepted medical standards for determining impairment and may incorporate
93.
94.

all or part of any one or more generally accepted schedules used for such purpose, such as
the American Medical Association's Guides to the Evaluation of Permanent Impairment."
(emphasis added).
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443

resuscitate that body of case law handed down prior to the 1982 amendment of O.C.G.A. § 34-9-1'97 leaving unanswered the question of why the
legislature enacted section 34-9-1(5) in the first place.
III.

DIRECT PAYMENTS TO MEDICAL SUPPLIERS

Murray County Board of Education v. Wilbanks " involved the Board's
practice of allowing the employer a credit for all medical expense payments made to medical providers or to group insurance carriers who already had paid medical expenses for or on behalf of the injured employee.
After an award of benefits under the Act, the employee sought reimbursement from her employer for medical expenses that her group insurance
carrier had previously paid." Rather than making direct payment to the
employee, however, the employer and its insurer responded by paying the
health service providers directly. 10 The A.L.J. and the full board approved this procedure and did not force the employer to make additional
payments to the employee for medical expenses reimbursed directly to
the provider. 10
The court of appeals affirmed the superior court's reversal of the
Board's finding,102 relying upon St. Paul Fire & Marine Insurance Co. v.
Norman.'"3 In Norman, the court concluded that the employer should
have made payment directly to the employee when a group health insurer
had already paid the medical provider.'" In doing so, the court stretched
its finding in Watkins Memorial Hospital v. Chadwick'0 6 as authority for
that proposition. In Chadwick, the court did not address the issue of
whether payment directly to a medical supplier would satisfy the section
of the Act requiring the employer to "furnish" medical care to the insured employee.' 0 ' Instead, the only issue was whether the Act "autho97.

Bouldware v, Delta Corp., 160 Ga. App. 100, 286 S.E.2d 333 (1981); Durden v. Lib-

erty Mut. Ins. Co., 151 Ga. App. 399, 259 S.E.2d 656 (1979); Murray v. Hartford Accident &
Indem. Co., 135 Ga. App. 870, 219 S.E.2d 472 (1975); Clark v. Liberty Mut. Ins. Co., 108 Ga.
App. 806, 134 S.E.2d 534 (1963); Williamson v. Aetna Casualty & Sur. Co., 101 Ga. App.
220, 113 S.E.2d 208 (1960).

98.

190 Ga. App. 611, 379 S.E.2d 559 (1989).

99. Id. at 612, 379 S.E.2d at 559.
100. Id., 379 S.E.2d at 559-60.
101. Id., 379 S.E.2d at 560.

102. Id.
103.
104.
105.
106.

173 Ga. App. 198, 325 S.E.2d 810 (1984).
Id. at 202, 325 S.E.2d at 814.
171 Ga. App. 446, 319 S.E.2d 876 (1984).
Id. at 446, 319 S.E.2d at 877. O.C.G.A. § 34-9-200(a) (1988) provides in pertinent

part that
[t]he employer shall furnish the employee entitled to benefits under this chapter
compensation for costs of such medical, surgical, and hospital care and other
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rizes the Board to order an employer and/or insurance carrier to reimburse a group insurance company for medical expenses it has paid for the
1 " Furthermore,
claimant's treatment.""
the medical provider generating a
substantial portion of the medical expenses in Norman was also the
claimant's employer, a physician.108 Thus, it is impossible to determine
how much impact the prospect of double payment to the employer-medical provider had upon the court's finding.
The decision in Wilbanks was not inconsistent with the Act or the
Rules and Regulations of the State Board of Workers' Compensation in
effect at the time.'" The Act merely requires that the employer furnish
certain medical services to the employee, without specifying whether direct payment to the medical supplier achieves this requirement. 10 Similarly, there was no Board rule in effect that mandated direct payment to
the claimant or the medical provider.'
The court noted that O.C.G.A. § 34-9-206, which became effective on
July 1, 1985 and was not in effect at the time of the claimant's April 9,
1985 injury, sets forth the procedure by which group insurance carriers
may obtain reimbursement payments by intervening in a workers' compensation claim.112 Since the decision in Wilbanks, however, the Board
has amended its own rule 200(a) 1 s to allow credits for direct payments
made to medical suppliers.1 1 4 The decision, therefore, hopefully addresses
and clarifies the perils of making payment for medical expenses to any
treatment, items, and services which are prescribed by a licensed physician, including medical and surgical supplies . . .which in the judgment of the State
Board of Workers' Compensation shall be reasonably required and appear likely
to effect a cure, give relief, or restore the employee to suitable employment.
107. 171 Ga. App. at 446, 319 S.E.2d at 877.
108. 173 Ga. App. at 199, 325 S.E.2d at 811.
109. O.C.G.A. § 34-9-60(a) (1988) provides a mechanism for the State Board of Workers'
Compensation to make rules not inconsistent with the Act for the purpose of carrying out
the Act.

110. Id. § 34-9-200.
111. GA. BD. OF WORKERS' COMPENSATION F. 203(b)(1) (O.C.G.A. tit. 34, at 88 (Supp.
1989)) merely stated in pertinent part that "an employer or insurer shall pay when due all

charges deemed reasonable. ..."
112. 190 Ga. App. at 613 n.1, 379 S.E.2d at 560 n.1.
113. GA. BD. OF WORKERS' COMrENSATION R. 200(a) (O.C.G.A. tit. 34,
1989)).

at 756 (Supp.

114. Board Rule 200(a), which became effective on July 1, 1989, reads that
[playment of compensation for costs by the employer or its insurer directly to the

providers of medical, surgical and hospital care and other treatment, items or services on behalf of the employee or directly to the employee shall satisfy the em-

ployer's obligation to furnish the employee compensation for costs of such medical, surgical, hospital care and other treatment, items and services provided for by
O.C.G.A. § 34-9-200(a).
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entity other than the claimant, which created the potential for double
exposure on the part of employers.
IV.

ANY EVIDENCE

As always, the "any evidence" rule posed substantial problems for
those parties who sought to overturn a decision of the Board. In Thacker
v. World Carpets, Inc.,11 the court of appeals held the superior court
erred in reversing the Board's award of benefits to the employee based on
a purported lack of evidence."' Although there was testimony from a
physician and a medical report that might have allowed a finding that
certain medical treatment was unrelated to the employee's earlier workers' compensation injury, there was evidence to the contrary. ' 7 Since
there was conflicting evidence,
the superior court had no authority to re8
verse the Board's award."
In Henry General Hospital v. Stephens," 9 the "any evidence" rule was
perhaps tested to its limits. The case involved a medical opinion that was
speculative at best."'0 The employee suffered from a pre-existing hepatitis
condition, and the Board awarded workers' compensation benefits based
on the treating physician's medical testimony that strenuous and stressful
job activities "could" have aggravated the disease to the point of disability."'1 Despite other medical evidence that contradicted the opinion of the
treating physician, the court of appeals held that his opinion constituted
some evidence and that the "any evidence" rule, therefore, precluded reversal of the Board, which acted as the finder of fact. 12 In spite of the
strength of the "any evidence" rule, one certainly must ask whether the
use of the word "could" by a physician in rendering an opinion should be
sufficient to sustain the employee's burden of proof as a matter of law.
Any belief that the "any evidence" rule posed an insurmountable barrier to an appealing party, however, was put to rest in Department of
Public Safety v. Boatright."23 Boatright, a state trooper, had long suffered
from an arthritic knee condition. On December 1, 1984, he had an automobile accident while chasing a suspect. At the scene, Boatright stated
that he was not injured. 124 During the months after the crash, Boatright
115. 187 Ga. App. 833, 371 S.E.2d 464 (1988).
116.
117.
118.
119.
120.
121.
122.
123.
124.

Id. at 834, 371 S.E.2d at 465-66.
Id.
Id.
189 Ga. App. 619, 376 S.E.2d 705 (1988).
Id. at 620, 376 S.E.2d at 706.
Id.
Id. at 620-21, 376 S.E.2d at 706.
188 Ga. App. 612, 373 S.E.2d 770 (1988).
Id. at 612, 373 S.E.2d at 770.
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began to experience more pain in his knees, and the Department of Public Safety transferred him to a light duty position.28 He continued to seek
treatment for his knees and placed claims for the bills against his group
health carrier until he retired in December of 1986."'6
Just before retiring, Boatright filed a workers' compensation claim, con1 7
tending that his disability was related to the 1984 automobile wreck.
The Board denied the claim based on a finding of fact that Boatright had
become physically disabled because of rheumatoid arthritis. The Board
specifically held that Boatright had failed to show a causal connection
between the 1984 automobile wreck and his subsequent disability.12 The
Board also found that the one year statute of limitation period as set
forth in O.C.G.A. § 34-9-82(a) barred the claim.1" The superior court reversed, stating there was no evidence to support the Board's finding of a
lack of any causal connection between the 1984 wreck and the deteriora3 0
tion of the knee condition that led to the subsequent disability.
After briefly discussing why the statute of limitation defense may not
apply in this case, the court of appeals turned its attention to the Board's
findings of fact.181 Acknowledging that there was evidence that would allow the Board, as the finder of fact, to deny the claim, the court held that
there had been a significant misstatement of fact in the award. " ' Apparently, the full board erroneously stated that Boatright did not miss any
work after the 1984 wreck.18 8 Noting that it did not know what importance this finding of fact played in the award, the court remanded the
case for further consideration on this point.1 3 4 In a rather interesting dissent, Judge Dean stated he would have affirmed the decision of the superior court and would have reversed the Board despite the fact that the
Board's findings, when supported by any evidence, are conclusive and
binding upon the appellate court. 88

125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.

Id.
Id., 373 S.E.2d at 770-71.
Id. at 612-13, 373 S.E.2d at 771.
Id. at 613, 373 S.E.2d at 771.
Id. (citing O.C.G.A. § 34-9-82(a) (1988)).
Id.
Id.
Id. at 615-16, 373 S.E.2d at 772-73.
Id. at 615, 373 S.E.2d at 772-73.
Id. at 615-16, 373 S.E.2d at 773.
Id. at 616, 373 S.E.2d at 773 (Dean & Banke, JJ., dissenting).
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V.

ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

The initial decisions in this section involve two automobile cases, one
which is quite ordinary and the other quite unique. ' " The last involves a
question of drug addiction. 87 In ANSA Mufflers Corp. v.Law, 38 the
Board examined a situation in which the employee was on his way home
for lunch in his personal car when he had an accident.13" Since he was not
on an errand for his employer and was not going on business until after
lunch, the Board held that the accident did not arise out of or in the
course of his employment. ' " As a result, the Board denied Law's request
for workers' compensation benefits. The court of appeals upheld the
14

denial.
In Jones v.Aldrich Co., 4"2 defendant's employee seriously injured
43

plaintiff when the employee's automobile struck plaintiff's automobile.
Plaintiff sought summary judgment against defendant on the issue of liability under the theory of respondeat superior14' because defendant's employee had received workers' compensation benefits for her own injuries.
In addressing this rather novel approach, the court of appeals distinguished a workers' compensation action from one in tort, holding that
"[t]o be injured within the course or scope of one's employment in the
context of the workers' compensation system is not the same thing as to
be in the course or scope of one's employment and cause injury to a third
person who is foreign to the employee-employer relationship."IM The
court of appeals accordingly held that defendant was not estopped from
denying vicarious liability146 simply because it paid workers' compensation
benefits to its employee.

During the survey period, the court of appeals once again addressed the
question of substance abuse in the context of a workers' compensation
claim. In Fulmer Bros. v. Kersey, 47 the employee had been taking pain
medication since 1980 and suffered a drug overdose in 1983. In 1985 doctors prescribed pain medication for a back injury despite the fact that at
136.
Aldrich
137.
138.
139.
140.
141.
142.
143.
144.
145.
1980)).
146.
147.

ANSA Mufflers Corp. v. Law, 192 Ga. App. 45, 383 S.E.2d 574 (1989); Jones v.
Co., 188 Ga. App. 581, 373 S.E.2d 649 (1988).
Fulmer Bros. v. Kersey, 190 Ga. App. 573, 379 S.E.2d 607 (1989).
192 Ga. App. 45, 383 S.E.2d 574 (1989).
Id. at 45, 383 S.E.2d at 575.
Id.
Id. at 46, 383 S.E.2d at 576.
188 Ga. App. 581, 373 S.E.2d 649 (1988).
Id. at 581-82, 373 S.E,2d at 650.
Id. at 582, 373 S.E.2d at 650.
Id. at 584, 373 S.E.2d at 651 (quoting Beard v. Brown, 616 P.2d 726, 736-37 (Wyo.
Id.
190 Ga. App. 573, 379 S.E.2d 607 (1989).
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least two physicians noted that Kersey had substance abuse problems. By
1986 and after undergoing a second operation on his back, Kersey's treating physicians refused to prescribe additional pain medication. In February 1987, however, the physicians again commenced prescribing pain
medication when Kersey twisted his back, and on March 23, 1987, Kersey
suffered his alleged back injury with Fulmer Brothers and, again, the
148
physicians gave him pain medication.
The A.L.J. ruled that Kersey's substance abuse problem was compensable, stating that the March 23, 1987 injury aggravated the problem. " '
Both the full board and the superior court agreed. The court of appeals
reversed,' 50 citing the clear intent of the legislature as expressed in
O.C.G.A. § 34-9-1(4): "drug addiction or disabilities resulting therefrom
shall be deemed to be 'injury'

. .

. by accident arising out of and in the

course of employment except when such addiction was caused by the use
of drugs or medicines prescribed for the treatment of the initial injury by
the authorized physician."""1 In this case, the employee's drug addiction
clearly predated his first workers' compensation accident in 1985. The addiction, therefore, was not a compensable condition.
VI. ATTORNEY FEEs
The court of appeals rendered the decision with the most impact, at
least from a monetary point of view, in Jones v. Brown. 52 So long as the
Board finds that there was a violation of O.C.G.A. § 34-9-221 without reasonable grounds and that the employee was forced to hire an attorney to
enforce his rights, the Board may award add-on attorney fees based on
the contingency fee contract, despite the fact that the attorney's work to
enforce his client's rights may be worth far less than the amount he will
receive under the contingency fee contract.15 3 The court of appeals rejected the argument that this might be extremely inequitable in a given
situation, thus amounting to a substantial penalty, holding that not only
were there very valid reasons for the use of contingency fee contracts in
workers' compensation cases, but also that to insist that such contracts
should be "repudiated. . . in favor of some other means of reckoning the
attorney fees, would in itself be tantamount to rejecting the application of
the relevant statutes in favor of some extraneous-and erroneous-theory
148. Id. at 573-74, 379 S.E.2d at 608.
149. Id. at 574, 379 S.E.2d at 608.
150. Id. at 576, 379 S.E.2d at 609.
151. Id. at 575, 379 S.E.2d at 609 (citing O.C.G.A. § 34-9-1(4) (1988) (emphasis added)).
152. 188 Ga. App. 268, 372 S.E.2d 661 (1988).
153. Id. at 269-70, 372 S.E.2d at 662.
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of law."' 5 4 Since the A.L.J. carefully had considered the reasonableness of
the fee contract, the "any evidence" rule mandated affirmance of the
award.' 6
As evidenced in McGinty v. Alfred L. Simpson & Co.,15" the issue of
attorney fees can make the employee's attorney a "quasi-party" in certain
instances. 157 In McGinty, the employee prevailed before the A.L.J. with
regard to his request for benefits; however, the judge denied him add-on
attorney fees. 5" As a result, the attorney was to be paid from the weekly
indemnity benefits that the employee received. When the employer-insurer failed to pay or appeal the award within twenty days, the employee
sought penalties and additional attorney fees in the amount of $2,450.'5
The employee prevailed this time, but in making the award, the Board
found that a portion of the services rendered by the employee's attorney
related to the earlier award and ordered the employee's attorney to reimburse his client for any attorney fees taken from the indemnity benefits.1 OThe attorney then appealed the order to reimburse, thereby putting his interests in conflict with those of his client.
Taking note of the inherent conflict of interest, the court of appeals
discussed the absolute requirement that in such a situation, the attorney
must disclose the conflict in writing to his client and obtain a consent for
continued representation. 6 " The question of whether this disclosure had
been made in this case is not clear from the decision. The court of appeals, however, negated the problem by finding that while the Board did
have authority to assess penalties and attorney fees, it could not revise
the original award and order the employee's attorney to reimburse his
client for attorney fees.' " The court of appeals remanded the case for a
determination of "appropriate attorney fees to be paid by the employer
for services rendered by claimant's attorney in pursuit of the claim for a
penalty." 1 3
In Yates v. Hall,'" the court of appeals once again ruled on entitlement
to fees by an employee's former attorney.' 65 In this case, Yates had ini154. Id. at 270, 372 S.E.2d at 662.
155. Id.
156. 188 Ga. App. 718, 374 S.E.2d 217 (1988).
157. Id. at 719 n.1, 372 S.E.2d at 219 n.1.
158. Id. at 718, 374 S.E.2d at 218.
159. Id.
160. Id. at 719, 374 S.E.2d at 218.
161. Id. at 719 n.1, 374 S.E.2d at 219 n.1.
162. Id. at 720-21, 374 S.E.2d at 219-20.
163. Id. at 721, 374 S.E.2d at 220.
164. 189 Ga. App. 885, 377 S.E.2d 887 (1989).
165. Id. at 885, 377 S.E.2d at 888.
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tially represented the employee and assisted him in obtaining benefits.'"
Under the terms of the award, Yates was entitled to a percentage of the
income benefits for 400 weeks "unless sooner terminated."' 1 67 On December 29, 1987, the Board suspended benefits when the treating physician
released the employee to normal duties." Before the termination of benefits, however, Yates had received an appointment to the Board as an
A.L.J., thus requiring him to give up his law practice."" The employee
then hired a second attorney, who after filing a request for hearing, settled the matter with the employer-insurer. 70 On February 16, 1988, the
Board approved the settlement, which included a payment of attorney
fees to the second attorney.' 7'
Yates, who was never advised of the settlement, then filed a motion to
reconsider, amend, and revise the award, seeking a share of attorney fees
based on his contract with the employee that vas on file with the
Board.1 72 The court of appeals agreed with Yates, holding that both the
Board and superior court erred in finding that his entitlement to attorney
fees was extinguished when the employer-insurer suspended benefits on
December 29, 1987.171 According to the court, the earlier decision awarding Yates attorney fees was res judicata and was still in force until there
was a subsequent award finding a change of condition under O.C.G.A. §
34-9-104 or until there was an approved final settlement. 74 Because Yates
was "not a party to the settlement negotiations or agreement and had no
notice that his vested right to a fee was being abrogated," the Board had
no power to approve the stipulation and agreement awarding all fees
1 7
under the settlement to the subsequent attorney. 1
VII.

CHANGE IN CONDITION

In DeSoto Falls, Inc. v. Brown,17 which involved the question of new
accident versus change in condition, the court of appeals not only found
in favor of a change in condition, but affirmed an assessment of add-on
attorney fees against the original employer-insurer on the basis that it
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.

Id.
Id.
Id. at 885-86, 377 S.E.2d at 888.
Id. at 886, 377 S.E.2d at 888.
Id.
id.
Id.
Id. at 887, 377 S.E.2d at 889.
Id.
Id.
187 Ga. App. 830, 371 S.E.2d 462 (1988).
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defended the claim without reasonable grounds. 177 The employee originally suffered a back injury on November 28, 1983 while in the employ of
DeSoto Falls, Inc. After a brief period of disability, he returned to work
for approximately two years in the light-duty position of a quality control
inspector. On April 29, 1986, he requested a change in condition hearing
also alleging that his employer wrongfully withheld certain medical
treatment.
On or about June 23, 1986, and before a hearing could be held on the
change in condition, DeSoto Falls sold its plant to Douglasville Spinners.
For at least several weeks after the change in ownership, the employee
continued to work at the plant as a quality control inspector. On July 20,
1986, Douglasville Spinners changed the length of his shift, increasing it
four hours per day.' 7 8 At that point, the employee was unable to work due

to the back pain, and Douglasville Spinners terminated his employment
as of July 30, 1986. Already facing a change in condition hearing, DeSoto
Falls pointed to the increased hours at Douglasville Spinners as the cause
of the disability and contended that it should be relieved of responsibility
'79
on the basis that the employee suffered a fictional "new accident.'
The court of appeals agreed with the finding by the Board that the
employee had not sustained a new accident but rather had undergone a
change in condition for the worse.'8 0 The court of appeals noted that
while it was true that the employee was unable to continue with Douglasville Spinners because of the increased work hours, the evidence showed
that the back condition had never stabilized and in fact had begun to
worsen in the two months prior to the sale of the plant. 8 Since the disability was related only to the previous injury and not to the increased
hours at Douglasville Spinners, a change in condition finding was
proper.182 Notably, the Board seemed to have assessed the add-on attorney fees not for DeSoto Falls' contention of a new accident, but for the
failure to provide the employee with necessary medical treatment.' 83
The case of Raley v. Lanco Paint & Drywall'" is significant not so
much for the analysis that goes into a change in condition question, but
for the premise that when the issue is whether there has been a change in
condition, there is no need for an extensive inquiry by the Board into the
"nature" of the employee's original injury. In Raley, the employer-insurer
177.
178.
179.
180.
181.
182.
183.
184.

Id. at 831-33, 371 S.E.2d at 463-64.
Id. at 830, 371 S.E.2d at 463.
Id. at 831, 371 S.E.2d at 463.
Id. at 831-32, 371 S.E.2d at 464.
Id.
Id. at 832, 371 S.E.2d at 463.
Id., 371 S.E.2d at 464.
190 Ga. App. 462, 379 S.E.2d 196 (1989).
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had been making voluntary payment of indemnity benefits for more than
sixty days; therefore, a condition had been established. 1 5 Since the employer-insurer terminated the benefits based on a change in condition,
the proper focus of the fact finder, at least from an evidentiary point of
view, would be on the employee's condition after the original injury.'"
This would not, however, be the case had the employer-insurer denied
liability altogether on the grounds of "newly discovered evidence." In
such a case, the proper focus would be on the original injury.
VIII. COVERAGE
Two cases during the survey period specifically addressed the question
of whether an insurer was providing coverage at the time of the accident.1 7 In Sandner, Inc. v. Centennial Insurance Co., 188 plaintiff had
been incorporated in 1982 as a subsidiary of Carpro, Inc. Carpro also had
two other subsidiaries, Brill, Inc. and Stone Mountain Assets, Inc. Brill
obtained a workers' compensation policy through defendant by way of an
independent broker, Baxley, Martin and Fay ("BMF"). At the time of
Sandner's incorporation, BMF's agent, Victor Hoberg, obtained property
and liability insurance coverage but could not get a workers' compensation policy because Sandner had no employees of its own. At that time,
Sandner was using Brill employees to conduct its business. Hoberg had
written to Centennial, advising that Sandner would acquire workers' compensation coverage as the company developed.
In 1983 there were three workers' compensation accidents involving
Sandner employees. BMF submitted the claims to defendant for payment
under Brill's workers' compensation policy, and Centennial paid them
under the impression that Sandner was still using Brill employees. In
September 1984, after one of the employees had a second accident,
Centennial discovered that the 1983 claims actually involved Sandner employees rather than Brill employees. As a result, it controverted the most
recent claim on the grounds that no coverage existed for Sandner
employees. 18'
Believing that coverage already existed for Sandner employees via the
Brill policy, BMF sought to have Sandner added by way of endorsement
as an additional named insured, attempting to resolve the coverage prob185. Id. at 462, 379 S.E.2d at 197.
186. Id. at 463, 379 S.E.2d at 197.
187. Sandner, Inc. v. Centennial Ins. Co., 189 Ga. App. 277, 375 S.E.2d 611 (1988), reu'd
in part, 259 Ga. 317, 380 S.E.2d 704 (1989); Georgia Ins. Co. v. White, 190 Ga. App. 208, 378
S.E.2d 523 (1989).

188. 189 Ga. App. 277, 375 S.E.2d 611 (1988).
189.

Id. at 277-78, 375 S.E.2d at 612-13.
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lem looming over the 1984 injury. Hoberg reportedly confirmed with an
underwriter at Centennial that they would accept the endorsement, adding Sandner as an additional named insured. Unfortunately, he did not
discuss whether the coverage would be retroactive. Hoberg, who accidently assumed coverage would be retroactive, advised Sandner in a letter dated September 20, 1984, that the Centennial underwriter had
agreed to process the endorsement, which should eliminate the coverage
question. When the underwriter later advised Hoberg that her superiors
had not agreed to add Sandner by endorsement to the Brill policy,
Sandner filed suit.190
The court of appeals not only found that coverage was not retroactive,
but also held that Centennial did not waive any right to deny coverage for
the 1984 injury that brought to light the coverage problem.' The fact
that Centennial had paid on three earlier workers' compensation claims
did not create an argument of waiver or estoppel. As noted by the court
of appeals, Sandner had a duty to find out whether it had the needed
coverage.19'
A somewhat similar situation occurred in Georgia Insurance Co. v.
White." I AAA Emergency Medical Service, Inc. had obtained workers'
compensation coverage from Georgia Insurance Company (Argonaut), financing the premium through AFCO Credit Corporation. AAA had given
power of attorney to AFCO to cancel coverage in the event of a default by
AAA. When AAA's check was returned for nonpayment, AFCO exercised
the right to cancel coverage and did so with Georgia Insurance Company
as of January 8, 1985. AAA thereafter issued a second check for the premium, and after accepting it, AFCO advised that coverage would not be
effective until accepted by Georgia Insurance Company. Unfortunately,
Georgia Insurance Company refused to do so and filed cancellation cards
with the Board, effective February 19, 1985. On April 1, 1985, one of
AAA's employees suffered an on-the-job injury.19' When the matter went
to a hearing, the Board found that coverage existed as of the date of the
accident.19 '
The court of appeals reversed, finding that AFCO did not engage in a
190. Id. at 278, 375 S.E.2d at 613.
191. Id. at 279-80, 375 S.E.2d at 614.
192. Id. at 280, 375 S.E.2d at 614. The court of appeals also held Centennial had no right

to cross-appeal from the trial court's denial of its motion for summary judgment against
BMF, on the grounds that the latter was not a party to the appeal. Id., 375 S.E.2d at 615.
The supreme court, construing O.C.G.A. § 5-6-30 (1982 & Supp. 1989), reversed, holding
that this was contrary to the liberal construction intended for the Appellate Practice Act.
Centennial Ins. Co. v. Sandner, 259 Ga. 317, 380 S.E.2d 704 (1989).
193. 190 Ga. App. 208, 378 S.E.2d 523 (1989).
194. Id. at 208-09, 378 S.E.2d at 523-24.
195. Id. at 209-10, 378 S.E.2d at 524.
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practice of accepting late premiums and that it had unequivocally informed AAA both of the cancellation and of the fact that the decision as
to whether the policy would be reinstated would have to be made by
Georgia Insurance Company.'" As a result, AAA should have known that
it had no coverage as of April 1, 1985. In addition, while the company did
not refund the unearned premiums until several months after coverage
was cancelled, they were nevertheless refunded. 1 7 O.C.G.A. § 33-22-14(c)
specifically states that a notice of cancellation given in accordance with
this chapter shall not be invalidated by the insurer's failure to refund any
surplus or return unearned premiums.1 "
In Morgan Southern, Inc. v. Lee,1'" the court addressed and answered
the question of who should pay for coverage. The employer attempted to
pass on to its employees the cost of workers' compensation insurance by
making deductions from their pay.'" Stating that this was repugnant to
the underlying principle of the workers' compensation system, the court
of appeals held that the cost of workers' compensation insurance coverage
absolutely could not be passed on to the employee.20 ' As noted by the
court, "[to] interpret the statute as the employer urges would be contrary
to the entire scheme of the workers' compensation act whereby, in exchange for assuming limited statutory liability for personal injury, the
employer is granted immunity from liability in tort."''° The court, however, distinguished those situations in which an employer provides workers' compensation insurance to the employees of a subcontractor by deducting premiums from production payments.10'

IX.

DEPENDENCY

In Jones v. Winners Corp.," the claimant-widower sought dependency
benefits under O.C.G.A. § 34-9-13 after the death of his wife.2' When the
Board heard the matter, the A.L.J. ruled that the claimant-widower was
entitled to the conclusive presumption of dependency despite the fact
196. Id. at. 210, 378 S.E.2d at 524.
197. Id. at 210-11, 378 S.E.2d at 525.
198. O.C.G.A. § 33-22-14(c) (Supp. 1988).

199.
200.
201.
202.
203.
204.

190 Ga. App. 410, 379 S.E.2d 219 (1989).
Id. at 410, 379 S.E.2d at 220.
Id. at 410-11, 379 S.E.2d at 220.
Id.
Id. at 411, 379 S.E.2d at 220-21.
189 Ga. App. 875, 377 S.E.2d 705 (1989).

205. O.C.G.A. § 34-9-13(b)(1) (Supp. 1989) provides for a rebuttable presumption of dependence for a surviving spouse that turns on whether the surviving spouse "was employed

for a period of 90 days next prior to the accident."
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that he worked the ninety days prior to his wife's death.2 " The court of
appeals held that the superior court properly reversed the Board on the
ground that since the claimant-widower had worked during the ninety
day period before his wife's death, he was not entitled to the conclusive
presumption.20 7 Although the claimant-widower was entitled to a presumption of dependency, it was rebuttable because of his employment.
The court remanded the case for the taking of additional evidence2'8
X.

EMPLOYEE STATUS

As plaintiff learned in Atlanta Braves, Inc. v. Leslie,20' being deemed

an employee can work as a two-edged sword. ARA Leisure Services, Inc.
("ARA") hired Leslie, an off-duty Atlanta police officer, to work as a security guard at the Atlanta-Fulton County Stadium during the Atlanta
Braves' baseball season. 10 While in the performance of his duties for
ARA, an armed robber shot and seriously wounded Leslie.21 Leslie thereafter filed this tort action against ARA, the City of Atlanta-Fulton
County Recreation Authority, and the Atlanta Braves. 2 With respect to
the Authority and the Braves, the court of appeals held that they were
entitled to summary judgment because Leslie "was injured when he encountered a risk, as a matter of law, he had assumed upon accepting employment as an armed security guard. 212 As for ARA, the court of appeals found that Leslie was an employee of that entity and not an
independent contractor because of the "control" ARA had over his duties.2 1 4 Even though he was entitled to workers' compensation benefits, he
could not bring a tort action against ARA.
189 Ga. App. at 875, 377 S.E.2d at 706.
207. Id. at 875-76, 377 S.E.2d at 706-07.
208. Id. at 876, 377 S.E.2d at 707.
206.

209. 190 Ga. App. 49, 378 S.E.2d 133 (1988).
210. Id. at 49, 378 S.E.2d at 133-34.
211. Id. As it turned out, Leslie's assailant was a fellow Atlanta police officer, Terry
Loumakis, who was found guilty but mentally ill at his armed robbery trial. Loumakis v.
State, 179 Ga. App. 294, 296, 346 S.E.2d 373, 375 (1986).
212. 190 Ga. App. at 49, 378 S.E.2d at 134.
213. Id. at 51, 378 S.E.2d at 135. Leslie based his suit against the Authority and the
Braves on an alleged negligent breach of duty to keep the stadium premises safe for invitees.
Id. at 49, 378 S.E.2d at 134. There is no evidence in the opinion that either of these defendants sought to avail themselves of the exclusive remedy provision of O.C.G.A. § 34-9-11
(1988). 190 Ga. App. at 51, 378 S.E.2d at 135.
214. 190 Ga. App. at 51-52, 378 S.E.2d at 135-36. The court noted that the assumption
of the risk defense would apply to ARA as well. Id. at 52, 378 S.E.2d at 136. Thus, even if
Leslie had avoided the exclusive remedy provision of the Act, he would not have prevailed
against ARA. Id.
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State of Georgia v. Goolsby presented an interesting set of facts. The
district attorney of the Augusta Judicial Circiit appointed Goolsby as
"special counsel" to investigate the sheriff of Columbia County. In addition to being told that he would be afforded "full independence," Goolsby
was given "all rights, duties and obligations appurtenant" to the office of
special counsel.21 The district attorney was to pay Goolsby, who was in
private practice at the time, on an hourly basis.
On February 26, 1987, Goolsby was injured in an automobile accident
while engaged as special counsel.217 The Board ruled that he was an employee of the district attorney's office and awarded him workers' compensation benefits.18 The superior court affirmed and an appeal was taken. A
divided court of appeals reversed, finding that as "special counsel,"
Goolsby was not subject to the control and direction of the district attor29
ney with regard to the time, manner, methods, and means of execution.
As an attorney in private practice, Columbia County was merely one of
Goolsby's clients. The fact that his appointment was "at the pleasure" of
the district attorney was not inconsistent with his independent contractor
status.20 The court, therefore, found Goolsby to be an independent contractor as a matter of law with no entitlement to workers' compensation
benefits."' Four judges dissented on the grounds that the finding by the
Board that Goolsby was an employee should be affirmed under the "any
-evidence" rule."'
XI. ExCLUSIVE REMEDY

As usual, the "exclusive remedy" provision of O.C.G.A. § 34-9-11 was
3
called into question during the survey period. In Williams v. Thomas,'
the employee was injured on the job when he was struck by a motor vehicle owned by the employer and operated by a co-employee. After receiving workers' compensation benefits, the employee filed a lawsuit against
the co-employee. In a strange twist, the employee also sought construction of the uninsured motorist provisions of his own automobile insurance
policy, specifically asking the court to determine whether the co-employee
would qualify as an uninsured motorist.22' The court of appeals initially
215. 191 Ga. App. 161, 381 S.E.2d 299 (1989).

216. Id. at 161, 381 S.E.2d at 299.
217.
218.
219.
220.

Id., 381 SSE.2d at 300.
Id.
Id. at 163-64, 381 S.E.2d at 300-01.
Id. at 163, 381 S.E.2d at 300.

221. Id. at 164, 381 S.E.2d at 301.
222. Id. at 164-65, 381 S.E.2d at 302 (Dean, P.J., dissenting).
223. 187 Ga. App. 527, 370 S.E.2d 773 (1988).
224. Id. at 528, 370 S.E.2d at 774.
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decided that the exclusive remedy provision of O.C.G.A. § 34-9-11 barred
a tort action against either his employer or co-employee."a 5 The court also
held that because the employee was barred from obtaining a judgment
against either his employer or the co-employee, he had no recourse under
the Georgia Uninsured Motorist Act."' O.C.G.A. § 33-7-11(g) specifically
requires that the claimant bring suit and obtain judgment against the un7
insured motorist as a condition precedent to recovery."2
In Hinkley v. Building Material Merchants Association,'2 plaintiff
had been working on a piece of machinery for his employer, Stringer
Lumber Company, when he injured his arm. Although the Board awarded
him workers' compensation benefits, Hinkley sued Building Material
Merchants Association of Georgia, Inc. ("BMMA") alleging that as
Stringer's insurer, it had undertaken a duty to inspect the business premises but had negligently failed to inspect and remedy the lack of a safety
device on the machine that caused the injury."' The trial court granted
summary judgment to BMMA on the basis that it was entitled to statutory employer's immunity under O.C.G.A. § 34-9-11.2s The court of appeals affirmed, holding that BMMA, as the "servicing agency" responsible
for the administration of Stringer's workers' compensation program, was
entitled to protection under the exclusive remedy provision of the Act."'
There was no evidence that BMMA provided other types of coverage; this
lack of evidence might have allowed Hinckley to avoid the statutory
bar.2
In Shannon v. Combustion Engineering, Inc.,"'3 the court called the
exclusive remedy provision into question in conjunction with the "loaned
servant" doctrine.2" Shannon was an employee of Ingalls Iron Works, a
subcontractor engaged by Georgia Power Company for the construction
of a power plant. Combustion Engineering, Inc., another subcontractor
hired by Georgia Power, operated a crane at the job site. During the
225. Id.
226. Id. at 529, 370 S.E.2d at 774-75; 1963 Ga. Laws 588 (codified as amended at
O.C.G.A. § 33-7-11 (1982 & Supp. 1989)).
227. O.C.G.A. § 33-7-11(g) (1982 & Supp. 1989).
228. 187 Ga. App. 345, 370 S.E.2d 201 (1988).
229. Id. at 345, 370 S.E.2d at 201.
230. Id.

231. Id. at 346-47, 370 S.E.2d at 202.
232. Id. See, e.g., Argonaut Ins. Co. v. Clark, 154 Ga. App. 183, 184, 267 S.E.2d 797, 799
(1980) (holding that if, in a negligent inspection case, an insurer issues other types of coverage, in addition to the workers' compensation policy, then it should not be allowed to invoke
the statutory immunity defense as the employer's alter ego so long as the inspections also
pertained to the other coverage).
233. 188 Ga. App. 239, 372 S.E.2d 818 (1988).
234. Id. at 239, 372 S.E.2d at 818.

458
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course of construction, Shannon's hand was crushed by some boards that
were being removed by the crane from the plant's interior. After Shannon's employer, Ingalls Iron Works, provided him with workers' compensation benefits, Shannon filed suit against Combustion Engineering, Inc.,
alleging, among other things, that the crane operator had been unable to
stop the crane in time to prevent the injury because he had received certain commands indirectly through an intermediary and not directly from
the work site. Combustion Engineering not only denied that it was responsible for the accident, but also claimed it was insulated from liability
because its crane operator was a "loaned servant" to Ingalls Iron Works
at the time of the injury."'
Both the trial court and the court of appeals held that the "loaned servant" doctrine had no application in this case because there was no evidence establishing that Ingalls Iron Works had the "exclusive right to discharge the crane operator or to put another in his place" at the time of
the injury." The court, therefore, denied Combustion Engineering summary judgment on the exclusive remedy provision of the Act.237 The
courts also agreed that under the facts presented, Combustion Engineering could not be held responsible for the injury because Shannon's own
employer had "devised both the communication system and the process
for performing the work in question. ' "

8

Since Combustion Engineering

had committed no independent tort, Shannon was left with only workers'
compensation benefits from Ingalls Iron Works, his employer."
In another decision involving the "loaned servant" doctrine, Stephens
v. Oates,40 the court of appeals found that the requirements of this doctrine had been met and, therefore, barred plaintiff from bringing a tort
action. "' Stephens, an employee of Kelly Temporary Services, Inc., was
on assignment at a TG & Y Warehouse pursuant to a contract between
TG & Y and Kelly when she was injured by a forklift driven by Kenneth
Oates.24 2 Finding that TG & Y had complete control and direction over
Stephens at the time of the injury, the court of appeals affirmed the trial
4
court's decision that she was in fact a "borrowed servant" of TG & Y.2

3

As noted by the court of appeals, all three prongs of the test as set forth
in Six Flags Over Georgia v. Hill'" had been met."' 5 Thus, Stephens was
235.
236.
237.
238.
239.
240.
241.
242.
243.
244.

Id. at 239-40, 372 S.E.2d at 819.
Id.
Id.
Id. at 240, 372 S.E.2d at 819.
Id.
189 Ga. App. 6, 374 S.E.2d 821 (1988).
Id. at 8, 374 S.E.2d at 823.
Id. at 6, 374 S.E.2d at 822.
Id. at 7-8, 374 S.E.2d at 822-23.
247 Ga. 375, 276 S.E.2d 572 (1981).
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entitled only to workers' compensation benefits. 4 6
In Blair v. Georgia Baptist Children's Home & Family Ministries,
Inc.,"' the exclusive remedy provision became an issue after Margaret
Chastain, an employee of Georgia Baptist Children's Home & Family
Ministries, perished in a fire that took place in a residential building on
the premises of her employer. Her estate brought a tort action, seeking to
avoid the exclusive remedy provision of the Act by arguing that since
Chastain was on a "rest break" at the time of the fire, she did not suffer
an accident "arising out of and in the course of her employment."' " 8
Therefore, they contended that the Act did not apply.24'
Although undisputed that Chastain was not actually working at the
time of the fire, there was evidence showing that when she remained overnight on the premises and in her residence, she was "subject to call" at
any time in the event that her employer determined there was an emergency requiring her presence.'" Essentially, when on the premises, one
could compare her to a traveling salesman when out of town.'" Both are
in continuous employment.'" Since the risk to which Chastain was subjected was incidental to her employment, her death was compensable
under the Act, and O.C.G.A. § 34-9-11 barred the lawsuit filed by her
estate and decedents.'"

Although Tatum v. Turrentine2" does not technically involve the exclusive remedy provision of O.C.G.A. § 34-9-11, it is discussed here because it involves a direct action by an employee against his employer.
Tatum was injured on a project while working for an uninsured subcontractor, Harry Ray, whose business, Harry's Plumbing, was under contract to Turrentine Development Company. Unfortunately, Turrentine
Development's agent, Tom Preston of Preston & Company, failed to
purchase a workers' compensation insurance policy even though sufficient
funds had been paid to him for that purpose. As a result, Turrentine Development, Tatum's statutory employer, had no insurance at the time of
the accident.' 8 When the Board heard the matter, Tom Preston admitted
that he was primarily liable to Tatum for the indemnity and medical ben245.

189 Ga. App. at 8, 374 S.E.2d at 823.

246. Id.
247. 189 Ga. App. 579, 377 S.E.2d 21 (1988).
248. Id. at 579-80, 377 S.E.2d at 22.
249. Id.
250. Id. at 581, 377 S.E.2d at 23.
251. Id. at 583, 377 S.E.2d at 25.
252. Id.
253. Id. at 583-84, 377 S.E.2d at 25.
254. 190 Ga. App. 170, 378 S.E.2d 515 (1989).
255. Id. at 171, 378 S.E.2d at 515.
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efits. The Board then entered an award against Preston.2 6 The award
also specified that if Preston did not provide the benefits, the claim would
become the responsibility of Harry Ray, as the immediate employer, and
Turrentine Development Company, as the statutory employer. Tatum
filed a lawsuit against Turrentine in his individual capacity, alleging that
his company was insolvent and that he "negligently failed to procure"
workers' compensation insurance.257 Tatum, therefore, contended Turrentine should be held personally liable.25
Noting that there were instances in which an employee could bring a
direct action against the employer, the court of appeals agreed with the
trial court's finding that it could not be done in this case."69 Although
Tatum had shown that he had both a valid claim under the Act and a
valid award in his favor, he failed to show an inability to collect against
Preston. If Tatum had shown this inability, he would have been entitled
to bring the direct action against either Harry Ray or Turrentine Development to collect under the terms of the award."'
XII.

INDEMNITY BENEFITS

Unfortunately, there is the occasional decision in the workers' compensation area that reeks of form over substance. In Davis v. Union Camp
Corp.,261 the employee suffered a compensable on-the-job injury on
March 7, 1985. From the date of the accident until June 27, 1985, he
received his full wages of $328 per week pursuant to a "Salary Continuation Plan" offered by Union Camp. When these benefits expired on June
27, 1985, Union Camp began to pay Davis indemnity benefits of $135 per
week as provided for under the Act. Davis thereafter requested a hearing,
alleging, among other things, that he never elected to receive salary in
lieu of workers' compensation benefits and that his employer failed to file
the correct forms with the Board. Thus, Davis maintained he was entitled
to indemnity benefits during the period of March 7, 1985, through June
27, 1985."'2

Although Union Camp had in fact typed the words "Salary Continued"
on the first report of injury form, the court of appeals held that there was
no disclosure either on this document or any other writing submitted to
the Board suggesting that Davis affirmatively elected to receive his regu256. Id.
257. Id.
258. Id.

259.
260.
261.
262.

Id. at 172, 378 S.E.2d at 516.
Id.
188 Ga. App. 36, 371 S.E.2d 898 (1988).
Id. at 36, 371 S.E.2d at 899.
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lar salary in lieu of workers' compensation benefits as required by Board
Rule 220(b). 2 As a result, the court reversed the Board, thereby requiring Union Camp to pay Davis statutory benefits during the period in
which he also received his salary.2"' Judge Sognier dissented, stating that
he would have affirmed the Board on the basis that there was "substantial compliance" with the Board's rules and because Davis essentially
elected a continuation of salary because of his acceptance and retention
of his weekly wages when he could have insisted upon statutory indemnity benefits.265 As noted by Judge Sognier, this was not a case in which
the employer totally failed to act.'
When the employer-insurer seeks to take credit for an overpayment
pursuant to O.C.G.A. § 34-9-243, Horizon Industries, Inc. v. Carters7
now requires that there be substantial evidence demonstrating the overpayment. In Carter, the employer-insurer attempted to take credit for
alleged overpayments to the employee by withholding a specified amount
of permanent partial injury benefits. 2 " The A.L.J. ruled that the em-

ployer-insurer failed to establish overpayment of benefits and not only
awarded the employee the full amount of underpayment, but also assessed a $500 fine.2"' While affirming the award of benefits to the employee, the full board changed the $500 fine to an assessment of costs
pursuant to Board Rule 108(b)(4). 270 Both the superior court and the
court of appeals affirmed.27

In Dees v.Dees,2 72 the Georgia Supreme Court determined whether a
workers' compensation award could be characterized as marital property. 7 In Dees, the wife sought a portion of her ex-husband's unpaid
California workers' compensation lump-sum settlement for injuries he
sustained during their marriage.27 ' The supreme court rejected what it
called the "mechanistic approach" in favor of an "analytical approach,"
which breaks awards into "three different components: (1) compensation
for the injured spouse for pain and suffering, disability and disfigurement,
(2) compensation for the injured spouse for lost wages, lost earning capac263. Id. at 37-38, 371 S.E.2d at 900.
264. Id. at 38, 371 S.E.2d at 900.

265. Id. at 36, 40, 371 S.E.2d at 898, 901 (Sognier, J., dissenting).
266. Id. at 40, 371 S.E.2d at 902.
267. 188 Ga. App. 194, 372 S.E.2d 301 (1988).

268. Id. at 194, 372 S.E.2d at 302.
269. Id.
270. Id. at 194-95, 372 S.E.2d at 302 (citing GA. BD. OF
108(b)(4) (O.C.G.A. tit. 34, at 73 (Supp. 1989))).
271. Id. at 195-96, 372 S.E.2d at 302-03.
272. 259 Ga. 177, 377 S.E.2d 845 (1989).
273. Id. at 177, 377 S.E.2d at 846.

274. Id.
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ity, and medical and hospital expenses, and (3) compensation for the uninjured spouse for loss of consortium."' 7 1 Accordingly "[c]ompensation
paid to a spouse for noneconomic and strictly personal loss under (1) and
(3) is considered that spouse's personal property, while the portion of
damages paid to the injured spouse under (2) as compensation for economic loss during the marriage is marital property."' 76 The supreme court
remanded the matter to the trial court with an order to hold hearings to
establish what portion of the workers' compensation award was marital
property under the analytical approach now adopted by Georgia. 2 " Since
Georgia does provide benefits for noneconomic loss,278 this case could
raise some interesting questions if applied to lump-sum settlements that
fail to apportion the payment. However, this assumes that O.C.G.A. § 349-84279 would not bar the spouse's claim.
XIII.

OCCUPATIONAL DISEASE

On March 7, 1989, the Georgia Court of Appeals rendered the lone occupational disease decision during the survey period in the case of Williams v. Crompton Highland Mills, Inc. 80 Williams, a thirty-five year
employee of Crompton Highland Mills, resigned because of lung problems
in February 1970. After being unemployed for eleven months, he was
hired by a construction company. He then worked until 1974, at which
time he was forced to resign again because of his lung condition. After
being diagnosed as suffering from byssinosis in 1977, Williams filed a
claim for workers' compensation benefits. Both the A.L.J. and the full
board denied his claim based, at least in part, upon the then existing statute of limitations.2' 1 Williams did not appeal, and in 1983, he filed a second claim, seeking workers' compensation benefits because of his
byssinosis."'
After a second hearing, the A.L.J. issued an award, ruling that the
claim was not barred based on the adoption of O.C.G.A. § 34-9-281(d) by
the Georgia legislature, which specifically extended the filing of claims for
byssinosis to July 1, 1984.29, Unfortunately for Williams, the full board
reversed, stating that because he began his employment with the construction firm within one year of leaving Crompton Highland Mills, earn275.
276.
277.
278.

Id. at 177-78, 377 S.E.2d at 846.
Id. at 178, 377 S.E.2d at 846-47.
Id. at 179, 377 S.E.2d at 847.
See O.C.G.A. § 34-9-263 (1988).

279. Id. § 34-9-84 (assignability and exemption of workers' compensation benefits).
280. 190 Ga. App. 621, 379 S.E.2d 622 (1989).
281. Id. at 621, 379 S.E.2d at 623.
282. Id.
283, Id.
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ing more than twenty dollars per week, he had not suffered a compensable "disablement" within three years as required by O.C.G.A. § 34-9281(b)(3).2" After an appeal, the superior court affirmed the decision of
permanent disability from an occupathe full board, holding that only
2 5
tional disease was compensable.

8

Initially, the court of appeals addressed the 1977 award, which was adverse to Williams, holding the employer did not have a vested right in the
prior determination that the occupational disease claim was barred by the
former statute of limitations.286 In enacting former O.C.G.A. § 34-9281(d), under which Williams filed the second claim, the legislature revived the claim, and since no decision had been made on the merits, the
matter was not res judicata.'8 7 The court then reversed the award, holding that the "disablement" provision of O.C.G.A. § 34-9-281(b)(3) required only a showing that Williams was totally disabled, meaning that
he was unable to earn at least twenty dollars per week as a result of his
byssinosis at any time during the three year period following his departure from Crompton Highland Mills in 1970.2" The full board failed to
determine whether Williams was "disabled" during the eleven month period of unemployment."' Furthermore, the court held that while disability certainly must be "total," there was no requirement that it be "permanent in nature" as held by the superior court.'"0
XIV.

PROCEDURE

Any party to a claim filed with the Board is entitled to sufficient notice
of any pending issue either from the adverse party or from the Board
itself before the matter is heard. In Atlanta Care Convalescent Center v.
Travelers Insurance Co.,291 the court of appeals reversed an assessment
of penalties under O.C.G.A. § 34-9-18(a) 2 because the employer had no
notice that the matter would be considered at the hearing.29 The assess284. Id.
285. Id.
286. Id. at 622, 379 S.E.2d at 623-24.
287. Id.
288. Id. at 623-24, 379 S.E.2d at 624-25.
289. Id. at 624, 379 S.E.2d at 625.
290. Id.
291. 187 Ga. App. 283, 370 S.E.2d 40 (1988).
292. O.C.G.A. § 34-9-18(a) (1988) provides
[any employer or insurer who willfully fails to file any form or report required by
the board, fails to follow any order or directive of the board or any of its members,
or violates any rule or regulation of the board shall be assessed a civil penalty of
not less than $100.00 nor more than $1,000.00.
293. 187 Ga. App. at 284-85, 370 S.E.2d at 42.
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ment of these penalties without prior notice violated the employer's right
to due process.2'
In InternationalEnergy Structures v. Fennelly," 6 the court of appeals
held that while the Board may grant a lump-sum advance without a formal hearing, it could not do so without adherence to Board Rule 222.296
In such cases, the Board can only award a lump-sum advance payment
upon the consideration of an affidavit that sets forth the emergency needs
of the claimant to prevent undue hardship.2 7 The affidavit must set forth
the employee's living expenses, debts, and total household income."' In
addition to demonstrating a need for the lump-sum advance, the employee must also show his physical condition, a proposed method of repayment, and the amount of the attorney fee for handling the application."' Thus, unless supported by competent proof, a lump-sum advance
may not be awarded.
The courts considered the conclusiveness of a party's stipulation made
at a hearing before the Board in two cases during the survey period. 0 0 In
1 counsel
Driver v. M & 0, Inc.,0'
for M & 0 admitted, by way of stipulation at the outset of a hearing, that Driver was in fact injured while working as an "employee" for one of its subcontractors. After taking evidence,
the A.L.J. found that Driver was not an employee despite the stipulation
and denied him workers' compensation benefits on the basis that he was a
partner. 1 ' The court of appeals reversed, holding that the A.L.J. erred in
considering evidence regarding Driver's employment status after accepting the stipulation made by M & 0.306 In Chattanooga Truck Parts,
Inc. v. Roberts,'0 ' however, the court of appeals ruled that an insurance
carrier could renege on a stipulation made at the hearing to the effect
that it was the sole provider of coverage as of the date of the accident.' 0 '
The court held that upon de novo review, the full board was not precluded from taking evidence from United States Fidelity & Guaranty
Company that a second insurer also provided coverage at the time of the
294.

Id.

295. 187 Ga. App. 416, 370 S.E.2d 523 (1988).
296. Id. at 416-17, 370 S.E.2d at 524 (citing GA. BD. OF WORKERS' COMPENSATION R, 222
(O.C.G.A. tit. 34, at 77 (Supp. 1989))).
297. Id. at 417, 370 S.E.2d at 524.
298. Id.
299. Id.
300. Driver v. M & 0, Inc., 189 Ga. App. 509, 376 S.E.2d 220 (1988); Chattanooga Truck

Parts of N. Ga., Inc. v. Roberts, 187 Ga. App. 420, 370 S.E.2d 527 (1988).
301.

189 Ga. App. 509, 376 S.E.2d 220 (1988).

302. Id. at 509, 376 S.E.2d at 220.
303.
304.
305.

Id. at 509-10, 376 S.E.2d at 221.
187 Ga. App. 420, 370 S.E.2d 527 (1988).
Id. at 420-21, 370 S.E.2d at 527-28.
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accident, since this would not contradict its prior stipulation of coverage.$" In such a case, both insurers would be held jointly liable for pay07
ment of the benefits.
Practitioners should take note that under current law, the Board is required only to mail an award to the parties to the claim. In Forsyth
County Board of Education v. Trusty,8" the A.L.J. issued an award adverse to the employee on December 3, 1985. Although Trusty's counsel
had notified the A.L.J. of a change of address, his copy of the award was
sent to his former office. He finally received it on December 10, 1985 and
filed an appeal to the full board on January 3, 1986, later held to be filed
untimely under then existing law.30 1 The superior court reversed the
Board, holding that notice was not perfected until the actual receipt of
the copy of the award on December 10, 1985.810 The time for appeal,
therefore, ran from that date. The court of appeals reversed, stating that
since there was no contention that notice to the claimant herself was insufficient, the superior court could not find that the appeal was timely. 11
The court noted in passing, however, that "there would certainly be virtue in a statutory requirement that notice be sent to counsel as well as to
8 12
the parties. 1
An appeal of a workers' compensation case from the superior court
81 "
818
level is discretionary and not a matter of right. In State v. Baldwin,
the State of Georgia attempted to appeal from an adverse judgment of
the Ware County Superior Court. The State, however, failed to bring its
appeal in accordance with the discretionary appeal procedure."
The
State's failure to comply with this section meant the court of appeals
lacked jurisdiction to hear the matter and the appeal was properly
1
dismissed.3
An unappealed award becomes res judicata and subsequently cannot be
vacated solely on grounds that could have been argued had the parties
filed a timely appeal in the first place. 1 In Dawson v. Atlanta Processing
306. Id. at 421, 370 S.E.2d at 528.
307. Id.
308. 187 Ga. App. 470, 370 S.E.2d 793 (1988).
309. Id. at 470, 370 S.E.2d at 794.
310. Id.
311. Id. at 470-71, 370 S.E.2d at 795.
312. Id. at 471, 370 S.E.2d at 795.
313. State v. Baldwin, 187 Ga. App. 611, 371 S.E.2d 135 (1988).
314. 187 Ga. App. 611, 371 S.E.2d 135 (1988).
315. Id. at 611, 371 S.E.2d at 135. O.C.G.A. § 5-6-35 (Supp. 1989) outlines the proper
procedure for discretionary appeal.
316. 187 Ga. App. at 612, 371 S.E.2d at 135.
317. See Lavender v. Zurich Ins. Co., 110 Ga. App. 196, 138 S.E.2d 118 (1964).
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Co., a the employee was not only awarded workers' compensation benefits, but also the A.L.J. assessed add-on attorney fees against the employer-insurer. The Board affirmed the award, and the employer did not
appeal to the superior court.3 1' When the matter was heard a second time
for clarification of the initial decision, the employer apparently realized
for the first time that it had been ordered to pay add-on attorney fees."10
Although the full board affirmed, the superior court reversed, concluding
that there was no evidence to support the award of add-on attorney
fees.,"" The court of appeals reversed, holding that the original award became final when the time for appeal had passed; therefore, the employer
could not attack the initial assessment of add-on attorney fees.3""
In Cox Enterprises,Inc. v. Marshall,'33 the court of appeals once again
ruled that an appellant's failure to pay or appeal within twenty days of an
award would subject the losing party to penalties under O.C.G.A. § 34-9221(f) and Board Rule 221(f).324 Since O.C.G.A. §§ 34-9-103 and 105 have
now been modified to require a complaining party to appeal the decision
of an A.L.J. or the full board within twenty days, this case really should
have no effect.315 Practitioners are warned, however, that this problem

may be encountered when appealing a matter from the superior court to
the court of appeals under O.C.G.A. § 5-6-35(a)(1), (d).32 s Although there
is no decision on point, the Marshallcase, which involved former section
34-9-105(b), arguably would require the Board to assess penalties, despite
the fact that an application for discretionary appeal is much more complex and time consuming than an appeal to the full board or superior
court.
In Walden v. Cutlery Corp. of America,"7 the court of appeals reversed
318. 190 Ga. App. 293, 378 S.E.2d 695 (1989).
319. Id. at 293, 378 S.E.2d at 696.
320. Id. at 293-94, 378 S.E.2d at 696.
321. Id. at 294,' 378 S.E.2d at 696.
322. Id., 378 S.E.2d at 696-97.
323. 190 Ga. App. 322, 378 S.E.2d 725 (1989).
324. Id. at 323-24, 378 S.E.2d at 726. O.C.G.A. § 34-9-221(f) (1988) provides for an award
of benefits to be increased by twenty percent of the accrued amount if the benefits "are not
paid within twenty days after becoming due ....

."

The Georgia Board of Workers' Com-

pensation Rule 221(f) states that "[a~ccrued benefits payable under the terms of an award
are due on the date the award is issued." O.C.G.A. tit. 34, at 773 (1988).
325. As of July 1, 1987, O.C.G.A. § 34-9-103(a) (1988) and O.C.G.A. § 34-9-105(b) (1988
& Supp. 1989) were amended to require that appeals from a decision of an A.L.J. and appeals from the full board must be made within twenty days of the award or order.
326. O.C.G.A. § 5-6-35(a)(1) (Supp. 1989) outlines the decisions that are and are not

reviewable by the appellate courts' certiorari or de novo proceedings. O.C.G.A. § 5-6-35(d)
(Supp. 1989) outlines the filing and notice requirements for the application for appeal.
O.C.G.A. § 5-6-35(a)(1), (d) (Supp. 1989).
327. 190 Ga. App. 363, 378 S.E.2d 697 (1989).
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an order of the Board that appointed a rehabilitation supplier at the request of the employee before the Board made any assessment of need for
rehabilitation. 28 Under the requirements of O.C.G.A. § 34-9-200.1(b) and
Board Rule 200.1(b), which were in effect at the time of the order, the
Board had the responsibility of making an assessment of need for rehabilitation within forty-five days of notification of the injury and of giving
notice to all parties in the event it determined that rehabilitation was
necessary.329 The employer then had fifteen days either to controvert the
determination of necessity or to appoint a supplier. The court of appeals
held that the statute specifically grants the employer the first right to
appoint a supplier, and only if the employer has abdicated this right can
the Board appoint a supplier of its own accord.'8
In Franchise Enterprises, Inc. v. Sullivan,8 3' the A.L.J. granted the
employer's request for a change of physician over the employee's objection.2 2 On appeal to the full board, Sullivan, in addition to asking that
the decision be reversed, requested that the case be remanded for the
purpose of receiving certain correspondence that purportedly would show
that the physician appointed below was now refusing to accept responsibility for her treatment.8 8 Without making any findings of fact or conclusions of law, the full board affirmed the decision of the A.L.J. 8 ', The superior court reversed and remanded for the Board to compile a record
and to admit additional evidence of an award issued specifically addressing the employee's motion.8 8 ' The employer appealed, and the court of
appeals reversed in part, holding that a remand was erroneous because
findings of fact by the Board were required only when indemnity benefits
are affected. 8 As for Sullivan's contention that she should be allowed to
show that the appointed physician had refused to treat her, the court of
appeals ruled that she failed to show that the proffered information was
"newly discovered evidence."88 7 Apparently, Sullivan could have submitted this evidence to the A.L.J.8 8 8 The court of appeals, however, remanded the case to the superior court for a determination of whether the
Board acted "arbitrarily or in excess of its powers" in denying the employee's request that she be placed back under the care of her original
328.
329.
330.
331.
332.
333.
334.
335.
336.
337.
338.

Id. at 364, 378 S.E.2d at 698.
Id.
Id.
190 Ga. App. 767, 380 S.E.2d 68 (1989).
Id. at 768, 380 S.E.2d at 69.
Id., 380 S.E.2d at 70.
Id.

Id.
Id.
Id., 380 S.E.2d at 70-71.
Id. at 770, 380 S.E.2d at 71.
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physician.'
40
In Conwood Corp. v. Guinn'3
the second appearance of this case in
41
the court of appeals,
the court considered no additional evidence and
ruled that Guinn's employment was in fact in Georgia for purposes of the
workers' compensation claim that had been filed. 4 On its initial appearance, the case was remanded to the Board for a factual determination of
whether the employment relationship was principally located in Georgia. u" Although the court of appeals found that the record was still insufficient to support a determination of whether the employment relationship was actually located in Georgia, neither the superior court nor the
court of appeals had jurisdiction to hear the matter because it did not

involve a grant or denial of benefits. 8u

Because the ruling by the full

board was not a final order or judgment within the contemplation of
O.C.G.A. § 34-9-105(b), the superior court never should have accepted the
appeal. s
Finally, in Nabisco Brand, Inc. v. Huggins,46 the court of appeals had
occasion to consider a question involving the ledical board under former
O.C.G.A. § 34-9-312.4 7 The A.L.J. had referred the matter to the medical
48
board, which initially issued a report rejecting the employee's claim.1
After reconsidering the matter at the employee's request, however, the
medical board reversed itself, finding that Huggins had in fact missed
work because of exposure to flour dust while working for Nabisco. 49
When the employer filed an appeal from the medical board's decision, the
Board refused to forward it to the medical board, stating that the case
had been heard on two previous occasions.5 0 The Board then returned
the case to the A.L.J., who awarded benefits to Huggins based on the
medical board's findings.8 1 Although both the full board and the superior
court affirmed the award, the court of appeals reversed, holding that the
employer had been denied a right to appeal the medical board's decision
339. Id.
340. 190 Ga. App. 595, 379 S.E.2d 621 (1989).
341. 185 Ga. App. 41, 363 S.E.2d 271 (1989).
342. 190 Ga. App. at 595, 379 S.E.2d at 622.
343. Id.
344. Id.
345. Id. at 595-96, 379 S.E.2d at 622.
346. 190 Ga. App. 664, 379 S.E.2d 630 (1989).
347. Id. at 664, 379 S.E.2d at 631. O.C.G.A. § 34-9-312, repealed by 1987 Ga. Laws 1474,
§ 10, effective July 1, 1987.
348. 190 Ga. App. at 664, 379 S.E.2d at 631.
349. Id. at 664-65, 379 S.E.2d at 631.
350. Id. at 665, 379 S.E.2d at 631.
351. Id.
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in accordance with the provisions of O.C.G.A. § 34-9-312(c)."2
XV.

STATUTE OF LIMITATIONS

In the lone statute of limitations decision rendered during the survey
period, the court warned the employer-insurer once again that failure to
pay any amount of indemnity benefits will toll the statute of limitations
as set forth in O.C.G.A. § 34-9-104(b). 3 3 In Jackson v. PeachtreeHousing,3 " the employee suffered a compensable back injury on February 25,
1980. On August 21, 1980, the Board suspended his benefits pursuant to
form WC2, on the grounds that Jackson was able to return to work.3 "
The form WC2 had been filed with the Board on August 13, 1980. After a
hearing on the matter, both the A.L.J. and the full board determined that
Jackson's benefits had been "properly suspended" and denied his request
that they be recommenced.'"
On January 14, 1986, the Board held a hearing to determine whether
Jackson was entitled to additional disability benefits on the grounds that
he had undergone a change in condition.35 7 Although there were several
defenses to the claim, the employer-insurer specifically contended that
the two year statute of limitations barred Jackson's request for a change
in condition. The Board now ruled that benefits were suspended prematurely by two days.3 58 Since final payment of income benefits due under
the Act had not been made, the employer-insurer was prevented from
35
contending that the two-year statute of limitations period had expired. '
Although the full board affirmed, the superior court reversed, finding that
O.C.G.A. § 34-9-104(b) barred Jackson's request for a change in condition. 360 Siding with the Board, the court of appeals reversed, stating that
at the initial hearing, the A.L.J. had not decided whether Jackson's benefits were "'properly suspended"' in accordance with O.C.G.A. § 34-9221(i), but merely had considered whether he was capable of returning to
work at that time.361 Since the issue of whether the benefits were properly
suspended was never decided, the court of appeals held that the Board
was not estopped from considering it during the latest round of
352.
353.
354.

Id. at 665-66, 379 S.E.2d at 632-33. See supra note 394 and accompanying text.
O.C.G.A. § 34-9-104(b) (1988).
187 Ga. App. 612, 371 S.E.2d 112 (1988).

355. Id. at 612, 371 S.E.2d at 113.
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Id. at 613, 371'S.E.2d at 113.
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Id. at 613-14, 371 S.E.2d at 114.
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Id. at 614-15, 371 S.E.2d at 114-15.
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hearings.82
XVI.

WITNESSES

In Maddox v. Elbert County Chamber of Commerce, Inc.,863 the employee filed a claim for an alleged injury that resulted from an unwitnessed accident."' Although the Board awarded Maddox benefits, the superior court reversed, holding that her testimony, the only evidence in
support of the finding that she suffered a compensable injury, was not
sufficient to sustain her burden of proof because she was a party to the
matter and had an interest in the outcome.8 6 The court of appeals reversed, finding that a party to an action is a competent witness.$" The
fact that Maddox was a party merely went to the weight and credibility
of her testimony. Since her testimony was "some" evidence, albeit the
only evidence in support of the finding that she had a compensable accident, the award had to be affirmed under the "any evidence" rule." 7

362.
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191 Ga. App. 478, 382 S.E.2d 150 (1989).
Id. at 478-79, 382 S.E.2d at 151.
Id. at 479, 382 S.E.2d at 151.
Id. at 481, 382 S.E.2d at 153.
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