
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

Because fiduciary law is itself a part of the much broader topic of prop-
erty law, it is understandable that developments in this more narrow area
are, and should be, gradual developments. Not only would radical changes
in fiduciary law produce an increased risk of violation of the constitu-
tional safeguards that protect property rights, they also would add vola-
tility and the attendant uncertainty to the value of property as an article
of commerce. With these considerations in mind, this Article will first dis-
cuss judicial developments in fiduciary law in 1989.

I. RECENT DEcISIONS-WILLS AND ADMINISTRATION

A. Year's Support

The year's support statute expressly provides that an award be "from
the estate" of the decedent.' This rather obvious provision, however, may
give rise to numerous uncertainties because of the vagueness of the word
"estate." The opinion in Kelly v. Johnston2 dealt lucidly with these built-
in uncertainties. In Kelly, the husband had filed for a divorce, and the
wife immediately recorded a lis pendens notice on realty held in his
name. The divorce decree provided for an equitable division of this realty,
ordering its sale and a division of the proceeds, thirty-two percent to the
wife and sixty-eight percent to the husband. Shortly thereafter, the hus-
band remarried and sold the realty but did not give his former wife her
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1. O.C.G.A. § 53-5-2(b) (Supp. 1989).
2. 258 Ga. 660, 373 S.E.2d 7 (1988).
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thirty-two percent. When the husband died, his widow, the second wife,
filed for year's support.8

The probate court dismissed the former wife's claim that she was enti-
tled to thirty-two percent of the proceeds and instead affirmed the ap-
praiser's award of the entire proceeds to the widow.4 The former wife
then sued in superior court to have the widow declared a constructive
trustee of the thirty-two percent of the proceeds.5 The widow asserted a
two-pronged defense: First, that the former wife had not alleged any
fraud or other wrong that would serve as the basis for declaring the
widow a constructive trustee; and second, that if the court declared the
widow liable, then the purchaser of the property against whom she filed a
third-party complaint in the event of her liability would be secondarily
liable because the purchaser bought with notice of the lis pendens.' The
superior court granted summary judgment to the widow and to the third-
party defendant to whom she had sold the land.7 The supreme court,
however, reversed the widow's summary judgment and affirmed only the
judgment in favor of the third-party defendant.8 The court properly im-
pressed a constructive trust upon the former wife's thirty-two percent in-
terest in the proceeds of the sale, notwithstanding the passage of these
proceeds through the year's support proceeding." That thirty-two percent
interest was never a part of the estate of the husband; consequently, the
probate court had no power to award it.10 The husband held it as con-
structive trustee for his former wife." The court properly entered judg-
ment in favor of the third-party defendant.'2 Even if the third-party de-
fendant did purchase with lis pendens notice of the former wife's claim
against the land, it was not his responsibility to see that the former wife
got her share of the proceeds. 3

In 1986 the Georgia General Assembly amended the statute governing
determination of the amount of a year's support award. 4 While it left
standing the basic requirement that the amount of an award "shall" be
sufficient to maintain for twelve months the standard of living enjoyed by
the applicant at the time of the death of the decedent, it added a new

3. Id. at 660, 373 S.E.2d at 8.
4. Id. at 661, 373 S.E.2d at 8.
5. Id.
6. Id.
7. Id.
8. Id.
9. Id.

10. Id.
11. Id.
12. Id.
13. Id.
14. 1986 Ga. Laws 1272 (amending O.C.G.A. § 53-5-2 (1982)).
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subsection (c), which requires a court to take into consideration the sup-
port available to the applicant from sources other than year's support,
including but not limited to a separate estate and the earning capacity of
the applicant.'" The statute is silent about what effect these other actual
or potential assets shall have upon the amount of the award.'1 Does the
statute mean that if the applicant is independently wealthy, the amount
of the award could approach zero, which would do violence to the statu-
tory requirement that the amount "shall" be the "amount sufficient to
maintain the standard of living"17 previously enjoyed; or does it mean
that while the probate judge can consider these independent resources, he
can do so only in arriving at a conservative rather than a generous esti-
mate of the statutorily required amount?

The court had to consider these additional questions in Byrd v. McKin-
non,'8 but there the estate was not large enough to put the new subsec-
tion (c) to a realistic test. In Byrd, the three adult children of the dece-
dent by a prior marriage challenged the award to their stepfather of their
mother's one-half interest in the marital home held by her and the step-
father as tenants in common.' 9 The value of the house was about $24,000.
The Georgia Court of Appeals held that, notwithstanding this new sub-
section (c) and its additional criteria, the trial court did not abuse its
statutory discretion because the applicant had health problems and his
only source of income was social security and workers' compensation.
Furthermore, he had no assets apart from his one-half interest in the
house and personally had made major improvements on the house.20

B. Contracts to Will

Each year at least one case illustrates that the use of an oral contract to
will is ill-advised. At worst, such a contract is totally void; at best, a court
may uphold it often at the expense of time and money to establish its
validity. This year's illustrative case is McLendon v. Priest.2 1 In McLen-
don, a childless couple made an oral agreement that if the husband pre-
deceased his wife, he would leave all or most of his estate to her and that
at her death she would leave her estate "one-half to [his] family and one-
half to [her] family."2 2 He died in 1966, but she lived until 1986. At her
death, her valid will left much of her estate to her attorney and her book-

15. Id. at 1273 (codified as amended at O.C.G.A. § 53-5-2(c) (Supp. 1989)).
16. See O.C.G.A. § 53-5-2(c) (Supp. 1989).
17. Id.
18. 189 Ga. App. 768, 377 S.E.2d 686 (1989).
19. Id. at 768, 377 S.E.2d at 687.
20. Id. at 769, 377 S.E.2d at 687-88.
21, 259 Ga. 59, 376 S.E.2d 679 (1989).
22. Id. at 59, 376 S.E.2d at 679.
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keeper. When relatives of the husband sued for specific performance of
the oral contract, the takers under the wife's will sought and obtained a
summary judgment based solely on the trial court's holding that the
vagueness of the word "family" rendered the oral agreement too indefi-
nite to enforce.23 The supreme court reversed, holding the agreement
valid.24 Neither side disputed the making of the agreement; thus, the only
issue was whether the word "family" was sufficiently clear and definite
under contract law.2 Looking at the circumstances surrounding the mak-
ing of the agreement, particularly that the husband and wife had no chil-
dren, the court concluded that they used the word "family" in the broad
sense to include "relations."'26 Then the court had to find the word "rela-
tions" sufficiently restricted to avoid an attack of indefiniteness.27 The
court accomplished this next step and upheld the contract by construing
the word "relations" to include those who would take under the laws of
descent and distribution." This convoluted reasoning probably led the
court to the result that the parties intended, but it does not in any way
undermine the premise with which the discussion of this case began: The
use of an oral contract to will is ill-advised.

C. Probate of Wills

Jurisdiction of Appeals. A 1986 act provided that for all cases filed
after July 1, 1986, appeals from certain probate courts may be taken di-
rectly to the appropriate appellate court rather than their being heard de
novo in the superior court.29 Such a statutory change in the jurisdiction of
courts normally undergoes a period of judicial construction regarding the
actual effects of the new statute. That was the case with this change. In
Porter v. Frazier,"° the court held that when petitioner filed the case
before the effective date of the act, jurisdiction of an appeal continued to
lie in the superior court, notwithstanding the filing after the effective date
of petitions to probate an alleged codicil and to remove the executor.'
The date of the filing of the original petition was controlling." A similar

23. Id. at 59-60, 376 S.E.2d at 679.
24. Id. at 60, 376 S.E.2d at 680.
25. Id.
26. Id.
27. Id. at 60-61, 376 S.E.2d at 680.
28. Id.
29. 1986 Ga. Laws 982, 986, 995 (codified as amended at O.C.G.A. § 15-9-123 (Supp.

1989)).
30. 257 Ga. 614, 361 S.E.2d 825 (1987).,
31. Id. at 614, 361 S.E.2d at 825-26.
32. Id., 361 S.E.2d at 826.
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holding recently came down in Walker. v. Yarus,3
3 in which the petition

for probate was filed a few days before, but a caveat a few days after, the
effective date." These two decisions should establish that the crucial date
is that of the filing of the petition to probate.

Competency of Attesting Witness. While the statutes require that
the attesting witnesses to a will must be "competent,"" that a question
regarding their "competency" relates to competency at the time they are
called upon to testify,36 and that subscribing witnesses who are also lega-
tees or devisees under the will are "competent" witnesses,3 7 nowhere does
the statute define "competency." In Bagwell v. Estate of Grady D. Gib-
son,s3 the Supreme Court of Georgia somewhat clarified the meaning of
the word, but only in the context of the unusual facts of that case. The
single issue raised was whether when a court has declared a person to be
"incompetent" 3' and a guardian ad litem has been appointed, that guard-
ian can be a witness to the will of his ward.'0 Holding that this particular
guardian was a competent witness, the court, probably more by way of
explanation than by definition, said: "A person is 'competent' to witness a
will if he is legally competent to testify in a court regarding the facts
surrounding the execution of the will."'1 The court cited Georgia cases,
which support this reasoning by analogy, holding that persons such as the
attorney who drafted the will,' 2 the named executor,' 3 the spouse of the
testator," a person convicted of a crime,4 and a beneficiary named in the
will4s all were "competent" witnesses.'47 The status of these witnesses may
very well bear upon their credibility but not upon their competency.'3

The "Conditional" Will. The classic conditional will question was
raised as follows in Hill v. Cochran:"9 Was an apparent condition on the

33. 258 Ga. 346, 369 S.E.2d 32 (1988).
34. Id. at 346, 369 S.E.2d at 32.
35. O.C.G.A. § 53-2-50 (1982).
36. Id. § 53-2-44.
37. Id. § 53-2-45(a).
38. 258 Ga. 785, 374 S.E.2d 732 (1989).
39. Id. at 786, 374 S.E.2d at 733. There is that word again, but this time in the guardian-

ship setting.
40. Id.
41. Id.
42. Manley v. Combs, 197 Ga. 768, 30 S.E.2d 485 (1944).
43. Hawkins v. Hodges, 213 Ga. 837, 102 S.E.2d 16 (1958).
44. Bryant v. Bryant, 204 Ga. 747, 51 S.E.2d 797 (1949).
45. Dixon v. State, 116 Ga. 186, 42 S.E. 357 (1902).
46. O.C.G.A. § 53-2-45 (1982).
47. 258 Ga. at 786, 374 S.E.2d at 733.
48. Id.
49. 258 Ga. 473, 371 S.E.2d 94 (1988).
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face of the will, which condition did not in fact occur, a true condition
precedent to the document's effectiveness as a will, or was it only an awk-
wardly expressed statement of the testator's motivation for making a
valid will? The testator's 1974 will named his wife as sole beneficiary, but
in his 1975 will he stated: "I make this will in contemplation of a divorce
from my wife . . .; and therefore, exclude her from receiving any of my
estate whatsoever, we now living in a bona fide state of separation."5 The
1975 will then left all his property to his two daughters.

Soon thereafter, the testator dismissed his pending divorce action; the
parties resumed cohabitation and were living together when he died in
1986. The wife filed the 1974 will for probate, and the two daughters filed
the 1975 will. After the probate court held for the wife and admitted the
1974 will, the superior court on de novo appeal submitted the issue to a
jury for a special verdict, and the jury found in favor of the two daugh-
ters."' The superior court then probated the 1975 will." The supreme
court affirmed, finding evidence to support the special verdict.8 The ap-
parent condition-in "contemplation of a divorce"-was a statement of
what motivated the making of the 1975 will, not a statement of a condi-
tion precedent to its being effective as a will.' 4 The court mentioned sev-
eral other bits of evidence, the totality of which indicated the truth as the
jury found it."

D. Problems of the Personal Representative

Qualification and Removal of the Personal Representative. In
Clarke v. Clarke," two persons asserted priority to appointment as ad-
ministrator, each claiming to be the widow of the intestate. Undisputed
evidence showed that the intestate had ceremonially married each of
these persons, one in 1954 and the other in 1957, and that neither mar-
riage had ever been dissolved. The second wife lived with the intestate
until his death in 1987, bearing him four children.' The court of appeals
affirmed a summary judgment for the first wife.' 8 Since the first marriage
was never dissolved, the first wife was the widow." There being no other

50. Id. at 473, 371 S.E.2d 'at 95.
51. Id.
52. Id.
53. Id.
54. Id. at 474, 371 S.E.2d at 95.
55. Id. at 474-75, 371 S.E.2d at 95-96.
56. 188 Ga. App. 198, 372 S.E.2d 475 (1988).
57. Id. at 198, 372 S.E.2d at 475.
58. Id.
59. Id., 372 S.E.2d at 476.
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reason for disqualifying her, the first wife had statutory priority to
appointment as administrator,"

Collection of Assets. In performing one of the first and most impor-
tant duties-collecting the assets of the estate-the personal representa-
tive often discovers multiple-party accounts to which one party is the de-
cedent. If the accounts, despite their form, are not survivorship accounts,
then they may very well contain estate assets. Five such accounts were in
dispute in James v. Elder." Two accounts were opened after 1976 and,
therefore, subject to the adoption by Georgia of the "Multiple-Party Ac-
counts" portion of the Uniform Probate Code;6" the remaining three ac-
counts were opened before 1976.6s While the language of the pre-1976 law
was less clear than that of the 1976 act, the controlling element under
both is the actual intention of the depositor. The basic difference be-
tween the two is that the 1976 act requires "clear and convincing" evi-
dence that survivorship rights were not intended." The only evidence of-
fered by the survivor, apart from the signature cards, was her own
testimony that the decedent repeatedly had told her that the accounts
were hers."6 Because of the self-serving nature of this testimony, the court
held that this testimony, even if admissible, left unaffected the clear and
convincing evidence that the depositor did not intend to create survivor-
ship rights . 7 That evidence included the following: the survivor's absence
when any of the accounts were opened; decedent made all contributions;
decedent used the joint account form on the advice of the accountant
that she needed a second party for convenience; the survivor had never
been in possession of any passbooks or other evidence of the accounts;
and, she had never written any checks on the accounts until after the
decedent had become unable to write them.6 8

T Vhe Personal Representative's Responsibility and Risks. The
probate court has original, exclusive, and general jurisdiction over the
qualification and removal of personal representatives.6 9 While the power
of removal is discretionary, the situation of co-executors with relation to

60. Id. (citing O.C.G.A. § 53-6-24(1) (1982)).
61. 186 Ga. App. 810, 368 S.E.2d 570 (1988).'
62. 1976 Ga. Laws 1388, 1393 (codified as amended at O.C.G.A. §§ 7-1-810 to -821

(1989)).
63. 186 Ga. App. at 810, 368 S.E.2d at 571.
64. Id. at 811, 368 S.E.2d at 571.
65. 1976 Ga. Laws 1388, 1397 (codified as amended at O.C.G.A. § 7-1-813 (1989)).
66. 186 Ga. App. at 811, 368 S.E.2d at 572.
67. Id. at 811-12, 368 S.E.2d at 572.
68. Id. at 811, 368 S.E.2d at 571-72.
69. O.C.G.A. § 15-9-30(a)(2) (Supp. 1989).
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the estate assets may be so charged with conflicts of interests as to de-
mand a removal. Such was the situation in Wardlaw v. Huff,70 in which a
mother named her son and daughter as co-executors of her will even
though they had not been on good terms with each other for many years;
indeed, the mother named them as co-executors in an effort to reconcile
them. In the action brought by the brother to remove his sister, the evi-
dence showed that the sister had resisted sale of the assets repeatedly,
which the will directed be done as expeditiously as possible, and that she
had filed and lost a declaratory judgment action in which she had claimed
that she, not her mother's estate, owned certain land.7' The sister's ac-
tions clearly warranted her removal as co-executor.7 2

Unjustified delays in closing the administration of an estate will even-
tually create disagreement, if not litigation, between interested parties.
Certain statutes are designed to minimize such delays, but they are not
self-executing. For example, one statute, in addition to giving the probate
judge the power to remove a defaulting personal representative, makes it
his duty to keep a docket of all such fiduciaries liable to make returns
and to cite annually any defaulters for their neglect in making them.73

Bevens v. Tuten7' is this year's illustrative case. The surety on an admin-
istratrix' bond brought the matter to the court's attention by suing for
bond premiums.75 The administratrix had been appointed in 1978 and
had posted the required bond. Under it, she agreed to pay the premiums
annually in advance "until [the bondsman] is furnished with satisfactory
and conclusive evidence of the termination of his liability under this
bond.176 The administratrix ceased payment of the bond premium in
1979, even though she had neither secured her discharge nor otherwise
furnished the bondsman with evidence of termination of his liability.7 7 In
both 1980 and 1981, the probate court cited the administratrix for failure
to pay the bond premiums.7 8 In 1981 she petitioned for a discharge, but
the court entered no order because a claim had been filed against the
estate.7' Since 1981, the administratrix had made no attempt to get her
discharge.' 0 The matter came to a head in 1987 when the bondsman sued
her for bond premiums for 1980 through 1987 and also asked for dis-

70. 259 Ga. 1, 376 S.E.2d 366 (1989).
71. Id. at 1-2, 376 S.E.2d at 367.
72. Id. at 2, 376 S.E.2d at 367.,
73. O.C.G.A. § 53-7-183 (1982).
74. 189 Ga. App. 775, 377 S.E.2d 516 (1989).
75. Id. at 775, 377 S.E.2d at 517.
76. Id.
77. Id.
78. Id.
79. Id.
80. Id.
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charge as her surety.81 The court affirmed summary judgment for the
bondsman, holding the administratrix contractually liable for premiums
from 1980 through 1987.82 The contract was entire, rather than annually
renewable, and the administratrix was not entitled to notice of premium
payments since the original continuing contract gave her that notice.8 3

The original contract bound the surety to see the administration through
to the end, and until then, the administratrix remained liable for the
bond premiums.0 '

II. RECENT DECISIONS-TRUSTS

A. Private Trusts

Rule Against Perpetuities. The latest considerations of the rule
against perpetuities by the Georgia Supreme Court and the Georgia Gen-
eral Assembly can best be understood in the light of developments begin-
ning in 1986. In that year, the supreme court questioned the validity of a
commercial option in Young v. Cass.", The majority upheld the option,
first by implying that a provision that extended the period of the option
to ninety days beyond the giving of notice of the termination of the two
measuring lives contemplated the giving of notices of those deaths within
a reasonable time and second by holding that a reasonable time could not
exceed twenty-one years."

Three justices felt that the majority had added a savings clause to the
contract of the parties.87 Nevertheless, they concurred, but suggested that
any consideration of a change in the rule should await a case that did not
concern a commercial option.8 Such a case presented itself in 1989.
Pound v. Shorter" did not concern an option at all, but did give the court
an opportunity to affirm the traditional rule against perpetuities. The
case presented the classic "unborn widow" situation. At the testatrix'
death in 1929, her will created a trust for her son for life and then pro-
vided that if the son should die, before or after the testatrix' death, leav-
ing neither child nor children of a deceased wife surviving him "but leav-
ing a wife surviving him,"90 then trust income should be paid to the wife

81. Id. at 775-76, 377 S.E.2d at 517.
82. Id. at 777, 377 S.E.2d at 518.
83. Id. at 776, 377 S.E.2d at 517.
84. Id. at 777, 377 S.E.2d at 518.
85. 255 Ga. 508, 340 S.E.2d 185 (1986).
86. Id. at 509-10, 340 S.E.2d at 186.
87. Id. at 510, 340 S.E.2d at 186.
88. Id. at 511, 340 S.E.2d at 187 (Gregory, J., concurring specially).
89. 259 Ga. 148, 377 S.E.2d 854 (1989).
90. Id. at 148, 377 S.E.2d at 855.
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for life with remainder to the descendants of the testatrix' brother and
sister. The son was unmarried at the testatrix' death, but at his death he
was survived by a wife who was in life when the testatrix died."' This last
fact made the "wait and see" approach appealing; after all, no vesting
would occur beyond the period of the rule. In a unanimous opinion, how-
ever, the supreme court came down in favor of the traditional rule and
held that possibilities as of the date of the creation of the interests con-
trolled.2 At that date, the possibility existed that the widow of the then
unmarried son could be a person born after the death of the testatrix.
Such a "widow" obviously would not qualify as a measuring life under the
rule.

The court's decision in Pound seems to suggest that any modification
of the rule against perpetuities in Georgia will be legislative, not judicial.
This suggestion does not bode well for any proposed change. Perpetuities
law is "lawyers' law," about which nonlawyer members of the General
Assembly are not likely to get enthusiastic. 3

Residency Requirement for Trustees. In Munford v. Maclellan,94

the court pointedly addressed the policy considerations inherent in a situ-
ation in which a nonresident of Georgia serves as trustee of a trust cre-
ated in Georgia, to be administered in Georgia, and the subject matter of
which is in Georgia. The will of the testatrix created the trust for her only
child and named her husband and her mother as trustees. The mother
(grandmother of the beneficiary) was then and at the time of the litiga-
tion still a nonresident of Georgia. After the husband's death in 1987, the
guardian of the child sued to have her removed, basing her argument on
section 53-13-8 of the Official Code of Georgia Annotated ("O.C.G.A.")
which covers the removal of trustees.9 The supreme court affirmed a
holding that the cited section was inapplicable in view of the facts of the
case and that since no other ground supported removal, the nonresident
grandmother was still trustee6 The majority and the dissenting justice
agreed that section 53-13-8 expressly applied only to the case in which a
sole or surviving trustee has died, moved out of the state, or resigned. 7

91. Id.
92. Id. at 149-50, 377 S.E.2d at 855-56.
93. Legislation regarding the "wait and see" concept was introduced in each of the last

two sessions. In neither instance did the proposed bill get out of committee.
94. 258 Ga. 679, 373 S.E.2d 368 (1988).
95. Id. at 680, 373 S.E.2d at 369 (citing O.C.G.A. § 53-13-8 (1982)).
96. Id. at 680-81, 373 S.E.2d at 369-70. The court noted that the common law had no

residency requirement for a natural person as trustee and that this view has been specifi-
cally approved in the Restatement (Second) of Trusts. Id. at 680, 373 S.E.2d at 369 (citing
RESTATEMENT (SECOND) OF TRUSTS § 94 (1959)).

97. Id. at 680-81, 373 S.E.2d at 369-70; Id. at 681, 373 S.E.2d at 370 (Weltner, J.,
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The majority further noted that Georgia law bases its distinction upon
the kind of fiduciary involved. 8 For example, O.C.G.A. contains more re-
strictive provisions for nonresident executors and administrators than for
nonresident trustees." The majority found these restrictions justified be-
cause executors and administrators are concerned with closing an estate
expeditiously, while the duties of a trustee may be, and often are, long-
lasting. ' The dissent, however, felt that Georgia's public policy would be
best served by having all fiduciaries of Georgia trusts amenable to the
jurisdiction of Georgia courts.101 Perhaps this issue is a matter that the
legislature should address.

B. Charitable Trusts

The term "charitable trust" is a generic one, suggesting little more than
that an activity serves one or more of the charitable purposes recognized
by law.'"0 More and more traditional charitable trusts exist in the form of
nonprofit corporations and, of course, are governed for many purposes by
nonprofit corporation law and not by trust law. This choice of laws prob-
lem determined the outcome in Corporation of Mercer University v.
Smith.'10 In Smith, the local district attorney, who clearly had standing
to represent the interests of the state and, as parens patriae, those of the
beneficiaries of a charitable trust, sued to set aside the merger of Tift
College into Mercer University, two private educational institutions, each
of which was a nonprofit corporation. 04 The trial court set aside the
merger on the ground that it unlawfully terminated a trust, Tift College,
and turned over its assets to another trust, Mercer University, all without
the required superior court approval.'0 ' The Georgia Supreme Court re-
versed this decision.' 0' Nonprofit corporation law governed the case, not
trust law.10 The court held that formalities of trust law are inappropriate
to the administration of incorporated colleges and universities, which to-
day operate as businesses.'10 Their governing bodies operate more as
boards of directors than as cotrustees.' 09 The Georgia Nonprofit Corpora-

dissenting).
98. Id. at 681, 373 S.E.2d at 370.
99. Compare O.C.G.A. § 53-6-22 (Supp. 1989) with O.C.G.A. § 53-6-23 (Supp. 1989).

100. 258 Ga. at 681, 373 S.E.2d at 370.
101. Id. at 682-83, 373 S.E.2d at 371 (Weitner, J., dissenting).
102. See O.C.G.A. § 53-12-70 (Supp. 1989).
103. 258 Ga. 509, 371 S.E.2d 858 (1988).
104. Id. at 509, 371 S.E.2d -at 858.
105. Id.
106. Id. at 512, 371 S.E.2d at 861.
107. Id. at 510-11, 371 S.E.2d at 860.
108. Id. at 511, 371 S.E.2d at 860-61.
109. Id., 371 S.E.2d at 861.

1989]



MERCER LAW REVIEW

tion Code 10 specifically empowers one nonprofit corporation to merge
with another without court approval."'

In 1974 the Georgia General Assembly enacted the Georgia Charitable
Trust Act,"' which was obviously aimed at assuring not only that activi-
ties purporting to be charitable are in fact charitable, but also that they
operate under the appropriate supervisory and visitorial powers of the
state. Since traditional charitable enterprises such as governmental units,
religious organizations, educational institutions, and hospitals already af-
ford such assurances, the General Assembly expressly excepted them
from the operation of the act. 1 3 The original act charged the attorney
general with these visitorial and supervisory powers, but the following
year the legislature shifted these powers and responsibilities from the at-
torney general to the state revenue commissioner." '

Both the act and its 1975 amendment received little attention until
1988, when the supreme court decided Collins v. Citizens & Southern
Trust Co.'11 The will in Collins purported to create a charitable remain-
der trust of about twenty-five million dollars with the life beneficiary be-
ing the wife.'" When litigation began, the will was in probate court but
had not yet been admitted to probate. 1 7 Caveats were filed, and thereaf-
ter the family reached a settlement that reduced the value of the charita-
ble remainder to about twelve million dollars.11 This amount would be
paid immediately, rather than at the widow's death, to the charitable
beneficiary.119 Acting for the state, 20 the local district attorney approved
the settlement,121 but the state revenue commissioner, who was required
by the 1975 amendment to be joined,12' refused approval.'23 The trial
court held that even though joinder of the state revenue commissioner
was required, his standing was limited to those issues having to do with
the impact of the trust modification agreement upon state revenues;1 2 4

consequently, the state revenue commissioner was not entitled to a con-

110. 1968 Ga. Laws 565 (codified as amended at O.C.G.A. §§ 14-3-1 to -332 (1989)).
111. O.C.G.A. § 14-3-170 (1989).
112. 1974 Ga. Laws 440 (codified as amended at O.C.G.A. §§ 53-12-90 to -102 (1982),

amended by O.C.G.A. §§ 53-12-94 & 53-12-98 (Supp. 1989)).
113. Id. at 441 (codified as amended at O.C.G.A. § 53-12-100 (1982)).
114. 1975 Ga. Laws 1527 (codified as amended at O.C.G.A. §§ 53-12-92 to -99 (1982)).
115. 258 Ga. 665, 373 S.E.2d 612 (1988).
116. Id. at 665, 373 S.E.2d at 613.
117. Id. at 667, 373 S.E.2d at 614.
118. Id.
119. Id.
120. See O.C.G.A. § 53-12-79 (1982).
121. 258 Ga. at 666, 373 S.E.2d at 613.
122. See O.C.G.A. § 53-12-98 (1982).
123. 258 Ga. at 666, 373 S.E.2d at 613.
124. Id. at 669-70, 373 S.E.2d at 615.
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tinuance for the purpose of conducting a broad general discovery.' 5

The supreme court reversed the trial court on this point.1" The major-
ity opinion may well have blurred the line intended to be drawn by the
Charitable Trust Act'" between the supervisory powers of the attorney
general,12 8 on the one hand, and of the revenue commissioner,' 2' on the
other. For example, in response to the argument that no trust existed
because the will purporting to create one had not been probated-an ar-
gument that would give neither of these state officials standing to sue at
this point-the majority stated that "within the plain meaning of the
English language, this proceeding does involve the modification of a char-
itable trust. 1 30 Then, with regard to the powers given the state revenue
commissioner by the Charitable Trust Act,' 3 ' the court made this sweep-
ing statement:

A persuasive argument thus can be made that another purpose of the Act
is to give to the state revenue commissioner ongoing jurisdiction to su-
pervise the administration of charitable trusts, for the purpose of pro-
tecting the interests of the charitable beneficiaries by ensuring that the
trust estate is, in fact, being administered for their benefit.''

I

This statement of the supervisory powers of the revenue commissioner
over charitable trusts appears to make them co-extensive with those of
the attorney general. In any event, the court concluded, and perhaps this
case should be read as going no further, that the powers and duties given
the revenue commissioner by the Charitable Trust Act'33 necessarily re-
quire that he be given full discovery power, not just such power as will
protect the tax-gathering interest of the state.'" Whether the additional
powers should be given the state revenue commissioner is a matter of
legislative discretion.

III. MISCELLANEOUS CONSTRUCTION PROBLEMS

The three remaining cases discussed in this Article reveal the impor-
tance of careful draftsmanship. The first, American Cancer Society v. Es-

125. Id. at 670, 373 S.E.2d at 616.
126. Id.
127. O.C.G.A. §8 53-12-94, -98 (Supp. 1989). See supra note 112 and accompanying text.
128. O.C.G.A. 8 53-12-79 (1982).
129. Id. §J 53-12-92 to -99 (1982 & Supp. 1989).
130. 258 Ga. at 670, 373 S.E.2d at 615.
131. O.C.G.A. §§ 53-12-94, -98 (Supp. 1989). See supra note 112 and accompanying text.
132. 258 Ga. at 669, 373 S.E.2d at 615.
133. See supra note 112 and accompanying text.
134. 258 Ga. at 670, 373 S.E.2d at 616.
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tate of Massell, 8 turned on what the testator meant by the words "my
said estate,"'186 words that were not defined or otherwise mentioned in the
will. Among Massell's bequests was one of thirty percent of his "said es-
tate" to four charities.'8 7 All parties agreed that those words were ambig-
uous." The probate court heard parol evidence regarding the testator's
intent but made no finding on it; instead, it noted that because the will
directed the executors to pay "all of [testator's] just debts without unnec-
essary delay," Gibson v. McWhirter"'3 controlled.140 In Gibson, the court
held that such a provision required that debts be paid out of the gross
estate 4 Relying upon this decision, the probate court held that the be-
quest to the charities should be thirty percent of the net estate after pay-
ment of debts, funeral expenses, administrative expenses, and taxes.' 4'
Since the estate was quite large, this decision would reduce substantially
the amount of the charitable bequests. The supreme court reversed and
remanded the case for a factual finding of what the testator meant by the
words "my said estate. ' 4  The court in Gibson had noted that the direc-
tion to pay debts had in effect commanded that they be paid out of the
gross estate rather than out of the residuum;' 4' otherwise, it reasoned, the
payment-of-debts provision would be wholly unnecessary in view of the
statutory requirement that unless otherwise directed debts shall be paid
from the residuum.1 5

In the instant case, the supreme court held that the probate court car-
ried the reasoning of the Gibson case too far.46 While the testator in Gib-
son may well have intended that his debts be paid out of his gross estate,
the mere direction to pay debts is not, in itself, a direction that it be
done.", 7 The payment-of-debts clause is used routinely; without thought
regarding the source from which the debts will be paid."18 It is, the court
noted, most likely to be little more than an expression of the testator's
intent to leave the world with all his accounts paid. 4

9 On remand, the

135. 258 Ga. 717, 373 S.E.2d 741 (1988).
136. Id. at 717, 373 S.E.2d at 741.
137. Id.
138. Id. at 718, 373 S.E.2d at 741.
139. 230 Ga. 545, 198 S.E.2d 205 (1973).
140. 258 Ga. at 718, 373 S.E.2d at 742 (citing Gibson, 230 Ga. at 545, 198 S.E.2d at 205).
141. 230 Ga. at 545, 198 S.E.2d at 205.
142. 258 Ga. at 717-18, 373 S.E.2d at 741-42.
143. Id. at 719, 373 S.E.2d at 742.
144. 230 Ga. at 551, 198 S.E.2d at 208.
145. Id.
146. 258 Ga. at 718-19, 373 S.E.2d at 742.
147. Id.
148. Id. at 719, 373 S.E.2d at 742.
149. Id.
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probate court will make a factual determination on this testator's use of
this commonly used clause.150

In Buffington v. Childers,15" ' the will left the homeplace to the wife for
life or widowhood and put the residue of the estate in trust for the wife
for life, remainder to the heirs of the testator at his death. The testator
died without lineal descendants, leaving the wife as his sole heir.' 2 The
trial court granted summary judgment for the wife, reasoning that her life
estate in the homeplace merged with the remainder to her as sole heir
and thus resulted in her owning the entire estate."' The trial court re-
lied' " upon Payne v. Brown,15 which held that a devise to some of the
testator's children for life with remainder to his "lawful heirs" vested the
remainder in the heirs at the time of his death and included the life te-
nants as remaindermen, because no indication of a contrary intention
existed.150

In Buffington, however, the court found a contrary intention in Buffing-
ton's placing a restriction on the wife's life estate in the homeplace, put-
ting her life interest in the residue in a trust, and imposing other severe
restrictions on her access to money from the estate."" Neither the legal
definition of "heirs at law" nor the holding in Payne controlled because
of the "four corners of the will" principle.'" The restrictions on the wife's
life interests showed unambiguously that the testator did not intend for
her to share in the residue. 5'

In Chester v. Cannon, 60 construction of a deed that had been used as a
will substitute became necessary after the death of one of the grantees.
After reserving to the grantor a life estate, the deed conveyed the prop-
erty to his daughter "and her children born and to be born.""' Another
provision in the deed made it clear that the grantor wanted all his chil-
dren, whenever born, to share."'2 On the date of delivery of the deed, the
daughter had only one child; two more were born before the grantor's
death, and two were born thereafter. The trial court ruled that the

150. Id.
151. 259 Ga. 179, 378 S.E.2d 122 (1989).
152. Id. at 180, 378 S.E.2d at 122.
153. Id.
154. Id. (relying on Payne v. Brown, 164 Ga. 171, 137 S.E. 921 (1927)).
155. 164 Ga. 171, 137 S.E. 921 (1927).
156. Id. at 175, 137 S.E. at 923.
157. 259 Ga. at 180, 373 S.E.2d at 122-23.
158. Id., 373 S.E.2d at 123.
159. Id.
160. 258 Ga. 486, 371 S.E.2d 387 (1988).
161. Id. at 486, 371 S.E.2d at 387.
162. Id.
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daughter and the five children each took a one-sixth interest.165 The su-
preme court, though, affirmed only in part.' 4 It noted that the trial court
ignored the class-closing rules which apply to a class gift of a future inter-
est.' " When a vested remainder subject to open is created, as was the
case here-"born and to be born"-the remainder is open to take in the
remaindermen who come into being up to the time at which the remain-
der becomes a possessory estate.""6 Accordingly, the last two children,
who were born after the class closed, took nothing under the deed.1 67

IV. LEGISLATION

A. Subject Matter Jurisdiction of Certain Probate Courts

In 1986 the General Assembly authorized the right of trial by jury and
the right of appeal to the appropriate appellate court in, those probate
courts in counties with populations greater than 150,000, provided the
county had a probate judge who had been admitted to the bar for at least
seven years.168 The act also conferred upon such probate courts jurisdic-
tion concurrent with that of superior courts in proceedings for declaratory
judgments concerning fiduciaries, for tax motivated estate planning dis-
positions of wards' properties, for approval of certain settlement agree-
ments, and for the appointment of a new trustee to replace a trustee.'6"
The legislature conferred additional concurrent jurisdiction on these pro-
bate courts in 1989, enabling them to accept the resignation of a trustee
upon the request of the beneficiaries or of the trustee.170 Does the confer-
ring of this jurisdiction, which formerly was vested exclusively in the su-
perior court, upon this small number of probate judges amount to a con-
ferring of equity power upon them? If so, does it not run afoul of the
constitutional mandate that the superior courts shall have exclusive juris-
diction "in equity cases? 171

B. Territorial Jurisdiction of Probate Courts

The probate court with territorial jurisdiction to probate a will and to

163. Id. at 487, 371 S.E.2d at 388.
164. Id. at 488, 371 S.E.2d at 388-89.
165. Id., 371 S.E.2d at 388.
166. Id. at 487, 371 S.E.2d at 388.
167. Id.
168. 1986 Ga. Laws 982, 985-96 (codified as amended at O.C.G.A. § 15-9-120 (Supp.

1989)). In 1988 the county population requirement was reduced to 100,000. 1988 Ga. Laws
743, 746 (codified as amended at O.C.G.A. § 15-9-120 (Supp. 1989)).

169. O.C.G.A. § 15-9-120 (Supp. 1989).
170. 1989 Ga. Laws 917 (codified as amended at O.C.G.A. § 15-9-127 (Supp. 1989)).
171. GA. CoNsT. art. VI, § 4, para. 1.
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grant letters of administration is the one in the county of the residence of
the testator1" or the intestate1" at the time of death. Ascertaining the
county of residence at death has been made more difficult by the prolifer-
ation of nursing homes and their increasing use by the elderly since the
decedent may have resided in one county for decades and then spent the
last few years of life in a nursing home in another county. In 1989 the
legislature enacted a new code section to make ascertaining venue a little
easier.17 4 O.C.G.A. § 53-1-5 raises a rebuttable presumption that the dece-
dent's residence remained in the county in which he resided immediately
before entering the nursing home.1

7
5

C. Aliens as Administrators or Executors

In 1987 the legislature changed Georgia law to permit an alien lawfully
admitted to the United States for permanent residence to qualify as exec-
utor of the will or administrator of the estate of a deceased citizen of
Georgia.17 The 1989 session amended the cited sections by adapting the
Internal Revenue Code's definition of such an alien as one who "is treated
as a resident of the United States in accordance with the provisions of
section 7701(b)(1)(A)(i) of the Internal Revenue Code of 1986 or the cor-
responding provision of any future Internal Revenue law."177

D. Guardian and Ward

When an incapacitated adult owns real property, numerous title
problems beset anyone who proposes to deal with that property. Has a
guardian qualified? If so, has that guardian since ceased serving, with or
without proper dismission by the probate court? While answers to such
questions may be available in the probate court records, they frequently
are not in the recorded chain of title to the property in the office of the
clerk of the superior court. A 1989 act should prove helpful to title exam-
iners." s It requires that in the creation or the termination of such a
guardianship the judge or the clerk of the probate court shall file with the
clerk of the superior court of each county in which this land is owned a
certificate showing this creation or termination.1" The certificate shall

172. O.C.G.A. § 53-3-1 (1982).
173. Id. § 53-6-26.
174. 1989 Ga. Laws 1193 (codified as amended at O.C.G.A. § 53-1-5 (Supp. 1989)).
175. O.C.G.A. § 53-1-5 (Supp. 1989).
176. 1987 Ga. Laws 539 (codified as amended at O.C.G.A. §§ 53-6-22 to -23 (Supp.

1989)).
177. 1989 Ga. Laws 914, 915 (codified as amended at O.C.G.A. § 53-6-22 (Supp. 1989));

I.R.C. § 7701(b)(1)(A)(i) (1986).
178. 1989 Ga. Laws 571 (codified as amended at O.C.G.A. § 29-5-6(f)(4) (Supp. 1989)).
179. O.C.G.A. § 29-5-6(f)(4) (Supp. 1989).
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show the name of the adult ward, the date of the order granting a petition
for creation or termination of the guardianship, the place the guardian-
ship was created, and the name of the guardian.' 80

180. Id.

[Vol. 41


