
Trial Practice and Procedure

by David A. Forehand, Jr.*

Survey articles by definition are not exhaustive. Rather, they roughly
sketch the legal landscape within a given topic and time period. This sur-
vey period's trial practice canvas portrays the General Assembly's bravely
battling the "many-headed hydra"1 of abusive litigation law and the ap-
pellate courts' directing developments in discovery, service of process,
and limitations on actions.

I. CLAIMS

A. Abusive Litigation

The most noteworthy development in the area of trial practice during
the survey period was the passage of the new Abusive Litigation Act (the
"Act"). 2 The Act supplants and supersedes the law governing abusive liti-
gation claims for claims filed on or after April 3, 1989.3 Several aspects of
the Act effect significant departures from the "mind-numbing . . . and
many-headed hydra ' 4 of prior abusive litigation law. An extensive analy-
sis of the Act will be left to the more exhaustive treatments sure to be
published in the coming months. A review of the salient features, how-
ever, is useful.

The Act imposes two prerequisites for maintenance of abusive litigation
claims: (1) Sending a thirty day written notice of intent to file a claim to
potential defendants; and, (2) the final termination of the underlying
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The author is deeply indebted to Jane Atkins for her patient assistance in the preparation
of this Article.

1. See Ferguson v. City of Doraville, 186 Ga. App. 430, 432, 367 S.E.2d 551, 554 (1988),
overruled, 259 Ga. 115, 376 S.E.2d 861 (1989).

2. 1989 Ga. Laws 408 (codified as amended at O.C.G.A. §§ 51-7-80 to -85 (Supp. 1989)).
3. O.C.G.A. § 51-7-85 (Supp. 1989).
4. 186 Ga. App. at 432, 367 S.E.2d at 554.
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abusive action.' Abandonment of the underlying, abusive action within
thirty days of receipt of the notice or before a court's ruling, now consti-
tutes a defense to abusive litigation claims.6 The statute also creates a
good faith -defense and a favorable termination defense.'

Abusive litigation claimants must prove not only that the allegedly
abusive claim or defense was without substantial justification, but also
that the tortfeasor pursued the claim with malice. If successful, a claim-
ant may recover "all damages allowed by law," and attorney fees and ex-
penses of litigation.' Recovery under the Act and section 9-15-14 of the
Official Code of Georgia Annotated ("O.C.G.A.") 10 is permissible if the
claimant's damages under the Act do not include attorney fees and
costs.11 If an abusive litigation claimant elects to seek only costs and at-
torney fees, however, he may only seek this recovery under section 9-15-
14.12

Given the statute's effective date,13 there obviously will be countless
Yost claims left to resolve. Vogtle v. Coleman1 4 reported during the sur-
vey period, will provide some guidance in resolving these claims. In Vog-
tie, plaintiffs sued Vogtle in June 1983, alleging that Vogtle's horses had
trespassed on and damaged plaintiff's property and that Vogtle had
blocked public access to a cemetery. Vogtle added Coleman, a contiguous
landowner, as a defendant. Coleman cross-claimed against Vogtle for ma-
licious abuse of process. Plaintiffs subsequently dismissed their claims
pursuant to agreement.1 ' By this time, the supreme court had decided
Yost v. Torok," and the General Assembly had enacted section 9-15-14.17

Coleman amended his cross-claim to include a count for abusive litiga-
tion and filed a motion for attorney fees pursuant to section 9-15-14.18
The trial court directed a verdict in favor of Coleman on the issue of
liability in the abusive litigation claim.1' The jury returned a verdict for

5. O.C.G.A. § 51-7-84 (Supp. 1989).
6. Id. § 51-7-82.
7. Id.
8. Id. § 51-7-81.
9. Id. § 51-7-83.

10. Id. § 9-15-14.
11. Id. § 51-7-83. Section 51-7-83(c) states, "No motion filed under Code Section 9-15-14

shall preclude the filing of an action under [the Act] for damages other than costs and
expenses of litigation and reasonable attorney's fees ..

12. Id, § 51-7-83(b).
13. Id. § 51-7-85.
14. 259 Ga. 115, 376 S.E.2d 861 (1989), rev'g 188 Ga. App. 159, 372 S.E.2d 642 (1988).
15. 259 Ga. at 115, 376 S.E.2d at 862.
16. 256 Ga. 92, 344 S.E.2d 414 (1986).
17. 1986 Ga. Laws 1591 (codified as amended at O.C.G.A. § 9-15-14 (Supp. 1989)).
18. 259 Ga. at 115, 376 S.E.2d at 862.
19. Id. at 116, 376 S.E.2d at 862.
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damages, and the trial court awarded attorney fees under O.C.G.A. §§ 9-
15-14 and 13-6-11.20

Vogtle made its way to the supreme court by writ of certiorari after
passing through the court of appeals.2 ' The supreme court found that the
trial court's award of attorney fees pursuant to section 9-15-14(a) was im-
proper because Coleman first raised the abusive claim in 1983, not after
July 1, 1986, as required for an award under section 9-15-14.22 The su-
preme court, however, disagreed with the court of appeals and affirmed
the trial court's award of attorney fees pursuant to section 13-6-11.22 This
section affords relief for plaintiffs forced into litigation by defendants
who take a "sue me" attitude.2 4

In another case reported in the survey period, Moore v. Memorial Med-
ical Center, Inc.," the supreme court reversed the court of appeals and
authorized plaintiffs voluntary dismissal of an allegedly abusive action,
while allowing defendant's Yost counterclaim to remain pending.27 After
the plaintiff's dismissal, the Yost counterclaimant may elect to proceed to
judgment, or he may allow his counterclaim to remain pending until the
plaintiff refiles or until the six month period for reinstatement has
elapsed.

2 8

B. Limitations on Actions

The discovery rule was the subject of two cases reported during the
survey period.29 As first year torts students know, this rule provides that
a statute of limitations begins to run only from the date a plaintiff learns,
or should have learned, of his injury. 0 In Corporation of Mercer Univer-
sity v. National Gypsum Co.,"' the supreme court abandoned the discov-
ery rule in property damage cases.52 Mercer had sued various asbestos

20, Id. (citing O.C.G.A. § 9-15-14 (Supp. 1989) & O.C.G.A. § 13-6-11 (1982)).
21. Vogtle v. Coleman, 188 Ga. App. 159, 372 S.E.2d 642 (1988), rev'd, 259 Ga. 115, 376

S.E.2d 861 (1989).
22. 259 Ga. at 116, 376 S.E.2d at 862 (citing O.C.G.A. § 9-15-14 (Supp. 1988)).
23. Id. at 117, 376 S.E.2d at 863 (citing O.C.G.A. § 13-6-11 (1982)).
24. See O.C.G.A. § 13-611 (1982).
25. 258 Ga. 696, 373 S.E.2d 204 (1988).
26. Id. at 697, 373 S.E.2d at 205, rev'g 186 Ga. App. 876, 368 S.E.2d 784 (1988).
27. 258 Ga. at 697, 373 S.E.2d at 205.
28. Id.
29. Corporation of Mercer Univ. v. National Gypsum Co., 258 Ga. 365, 368 S.E.2d 732

(1988); Consolidated Management Serv., Inc. v. Halligan, 186 Ga. App. 621, 368 S.E.2d 148
(1988).

30. W. KEETON, D. DOBBS, R. KEETON & D. OWEN, PROSSER AND KEETON ON TORTS 530
(5th ed. 1984).

31. 258 Ga. 365, 368 S.E.2d 732 (1988).
32. Id. at 366, 368 S.E.2d at 733.
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manufacturers in federal court for property damage. The manufacturers
filed motions for summary judgment based upon the applicable statute of
limitations.3 3 The trial court denied the motions, defendants appealed,
and the Eleventh Circuit Court of Appeals certified the issue of applica-
bility of the discovery rule to the Georgia Supreme Court.3 4

The supreme court expressly overruled"' its earlier decision in Lumber-
men's Mutual Casualty Co. v. Pattillo Construction Co."6 and held that
the discovery rule was "[confined] to cases of bodily injury which develop
over an extended period of time.' '

1
7 In addition, the court more narrowly

construed the continuing tort theory" so that it only applies to personal
injury cases.3

In Consolidated Management Service, Inc. v. Halligan," plaintiffs
sued defendant accounting firm and various individual partners for negli-
gence in preparing tax returns from 1976 through 1979. Plaintiffs filed
their action after a federal grand jury indicted plaintiff Ray Guthrie for
tax evasion."' The court of appeals found that O.C.G.A. § 9-3-25, the stat-
ute of limitations applicable to professional negligence cases, applied to
actions against accountants.'2 The court rejected application of the dis-
covery rule to that statute which, consequently, entitled defendants to
partial summary judgment for acts or omissions occurring over the four
year period prior to plaintiffs' filing.'*

Responding to the decision in Corporation of Mercer University, the
General Assembly enacted O.C.G.A. § 9-3-30.1, 4

4 which had an effective
date of April 14, 1988. The legislature intended to remove the bar of the

33. Id. at 365, 368 S.E.2d at 733.
34. Corporation of Mercer Univ. v. National Gypsum Co., 832 F.2d 1233, 1234-36 (11th

Cir. 1987).
35. 258 Ga. at 366, 368 S.E.2d at 733.
36. 254 Ga. 461, 330 S.E.2d 344 (1985).
37. 258 Ga. at 366, 368 S.E.2d at 733 (quoting Lumbermen's Mutual, 254 Ga. at 466, 330

S.E.2d at 348 (Weltner, J., dissenting)).
38. See Everhardt v. Rich's, Inc., 229 Ga. 798, 194 S.E.2d 425 (1972), which explained

that
on a tort claim for personal injury the statute of limitation begins to run at the
time the tortious act and damage resulting therefrom occur. And if the tortious
act is a continuing one, inflicted over a period of time, the statute of limitation
does not commence to run until such time as the continued tortious act producing
injury is eliminated by an appropriate warning in respect to the hazard.

Id. at 798, 194 S.E.2d at 425.
39. 258 Ga. at 366, 368 S.E.2d at 733 (citing Everhardt, 229 Ga. at 798, 194 S.E.2d at

425).
40. 186 Ga. App. 621, 368 S.E.2d 148 (1988).
41. Id. at 621, 368 S.E.2d at 149.
42. Id. at 622, 368 S.E.2d at 150 (citing O.C.G.A. § 9-3-25 (1982)).
43. Id.
44. 1988 Ga. Laws 1996 (codified as amended at O.C.G.A. § 9-3-30.1 (Supp. 1988)).
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statute of limitations on all asbestos claims until July 1, 1990. The stat-
ute, however, was short-lived. In St. Joseph Hospital v. Celotex Corp.,"1
another certified question from the Eleventh Circuit Court of Appeals,
the Georgia Supreme Court struck down section 9-3-30.1 on constitu-
tional grounds.4' The court found that the separate classification for toxic
torts against asbestos manufacturers and suppliers was unreasonable and,
therefore, unconstitutional."7 As the law currently stands, then, there is
apparently no discovery rule applicable to statute of limitations issues in
toxic tort-property damage cases.

Two medical malpractice cases with opposite results demonstrate when
the medical malpractice statute of limitations begins to run in cases in-
volving failure to diagnose."8 In Whitaker v. Zirkle," Sarah Zirkle had a
suspicious mole removed from her back for analysis in 1978. Dr. Whitaker
diagnosed the mole as nonmalignant. Several years later in 1985, another
physician diagnosed Zirkle as having cancer. Re-examination of the tissue
removed in 1978 revealed the presence of malignant cells. Zirkle ulti-
mately died.60

In the resulting malpractice action, defendants raised the statutes of
limitations and repose"' in support of their motions for summary judg-
ment.52 Affirming the trial court's denial of defendants' motions, the court
of appeals initially found that the medical malpractice statute of repose,
enacted just under a year before plaintiffs filed suit, did not bar plaintiffs'
claim." In reaching its conclusion, the court relied upon a noncodified
one year grace period in that statute."

The statute of limitations also did not bar the action, because plaintiffs
had filed within two years of the discovery of the injury, which was the
subsequent metastasis of the cells.5 The court carefully differentiated
other misdiagnosis cases, which held that the statute ran from the date of
the original misdiagnosis." The difference in Whitaker was that the in-
jury was not the original misdiagnosis but the subsequent metastasis of
the cancerous cells, which allegedly would not have occurred but for the

45. 259 Ga. 108, 376 S.E.2d 880 (1989).
46. Id. at 110, 376 S.E.2d at 883.
47. Id.
48. O.C.G.A. § 9-3-71(a) (Supp. 1988). See infra text accompanying notes 49-58.
49. 188 Ga. App. 706, 374 S.E.2d 106 (1988).
50. Id. at 706, 374 S.E.2d at 107.
51. O.C.G.A. § 9-3-71(a), (b) (Supp. 1988).
52. 188 Ga. App. at 706-07, 374 S.E.2d at 108.
53. Id. (citing O.C.G.A. § 9-3-71(b) (Supp. 1988)).
54. Id. at 707, 374 S.E.2d at 108 (citing 1985 Ga. Laws 556, 557).
55. Id. at 707-08, 374 S.E.2d at 108 (citing O.C.G.A. § 9-3-71(b) (Supp. 1988)).
56. Id. at 707, 374 S.E.2d at 108 (citing Edmonds v. Bates, 178 Ga. App. 69, 342 S.E.2d

476 (1986); Daughtry v. Cohen, 187 Ga. App. 253, 370 S.E.2d 18 (1988)).
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misdiagnosis.57 The statute of limitations ran from plaintiffs' discovery
through proper diagnosis of the metastasized cells. 6

Daughtry v. Cohen" presented the opposite result. Unlike Whitaker,
plaintiff in Daughtry continuously suffered for the entire statutory period
before filing suit. Given plaintiff's continuing pain, the injury occurred,
and the statute ran from the date of the misdiagnosis."

LFE Corp. v. Edenfield 1 concerned O.C.G.A. §§ 51-1-11(b)(2) and 51-
1-11(b)(3),61 the statutes of repose applicable to products liability cases.
After a traffic light allegedly malfunctioned, an accident resulted, injuring
plaintiff. Plaintiff sued the manufacturer of the traffic light on theories of
strict liability and negligence.0 3 The court of appeals found that section
51-1-11(b), enacted in 1978, barred the strict liability claim."

The effective date of the statute of limitations for the negligence claim
under O.C.G.A. § 51-1-11(c) was not until after plaintiff had filed." Rely-
ing upon foreign authority and the interpretive maxim that "ordinarily
laws will not have a retroactive operation,"" the court found that section
51-1-11(c) did not bar recovery under plaintiff's negligence theory be-
cause plaintiff filed prior to enactment of the statute.17

II. PARTIS

Over the vigorous dissent of Judge Deen," a majority of the court of
appeals held that O.C.G.A. § 9-11-15(c) sanctions the relation back to the
original filing date of amendments adding parties to a lawsuit.6 In Cobb
v. Stephens,70 the trial court granted plaintiff's motion to add a party in a
personal injury car wreck case after plaintiff learned the identity of the
offending vehicle's owner.7 1 Plaintiff, however, filed the amendment, ad-

57. Id. at 708, 374 S.E.2d at 108.
58. Id.
59. 187 Ga. App. 253, 370 S.E.2d 18 (1988).
60. Id. at 253, 370 S.E.2d at 19.
61. 187 Ga. App. 785, 371 S.E.2d 435 (1988).
62. O.C.G.A. § 51-1-11(b)(2), (3) (Supp. 1988).
63. 187 Ga. App. at 785, 371 S.E.2d at 435.
64. Id. at 786, 371 S.E.2d at 436 (citing O.C.G.A. § 51-1-11(b) (Supp. 1988); Hatcher v.

Allied Prods. Corp., 256 Ga. 100, 344 S.E.2d 418 (1988)).
65. Id. at 786-87, 371 S.E.2d at 436-37.
66. Id. at 787-89, 371 S.E.2d at 437-38 (citing O.C.G.A. § 1-3-5 (1982)).
67. Id. at 788-89, 371 S.E.2d at 438 (citing O.C.G.A. § 51-1-11(c) (1982)).
68. Cobb v. Stephens, 186 Ga. App. 648, 652-55, 368 S.E.2d 341, 344-46 (1988) (Dean, J.,

dissenting).
69. 186 Ga. App. at 649-50, 368 S.E.2d at 342-43 (citing O.C.G.A. § 9-11-15(c) (1982)).
70. 186 Ga. App. 648, 368 S.E.2d 341 (1988).
71. Id. at 649, 368 S.E.2d at 341.
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ding the party one day after the statute of limitations expired.72 The trial
court denied defendant's motion for summary judgment based upon a
finding that defendant had not met his burden of proof to show that the
amendment adding him as a party should not relate back.7

The court of appeals affirmed relying upon a line of authority sanction-
ing the relation back of amendments adding new parties.7 4 According to
the majority, plaintiff may only add a new party if the following three
elements are satisfied:

(1) That the amendment adding a new defendant arise[s] out of the same
facts as the original complaint;
(2) That the defendant had sufficient notice of the action; and,
(3) That the new defendant knew or should have known that, but for a
mistake concerning his identity as a proper party, the action would have
been brought against him."

In his dissent, Judge Deen charged that the majority forged a new
method for correcting inconsistent prior opinions: "[S]tate the rule [the
court] prefers and deny the existence of any conflict."76 Judge Deen based
his dissent upon three court of appeals decisions77 in which he argued
that the court had not applied the relation back provision of section 9-11-
15(c) to added parties, but merely to changed parties, assuming the
three-part test was met.7s Judge Deen pointed out the case of A.H. Rob-
bins Co. v. Sullivan7 ' as the source of the inconsistent authority." The
majority in Cobb read the decision in Sullivan simply as holding that all
of the elements of the three-part test were not met, and that the amend-
ment adding the new party in Sullivan therefore did not relate back.81

Judge Deen believed Sullivan to stand for the proposition that no
amendments adding new parties relate back.82

72. Id.
73. Id.
74. Id. at 649-51, 368 S.E.2d at 342-43 (citing Sam Finley, Inc. v. Interstate Fire Ins. Co.,

135 Ga. App. 14, 217 S.E.2d 358 (1975); Maelstrom Properties v. Holden, 158 Ga. App. 345,
280 S.E.2d 383 (1981)).

75. Id. at 649-50, 368 S.E.2d at 342.
76. Id. at 654, 368 S.E.2d at 345 (Deen, J., dissenting).
77. A.H. Robins Co. v. Sullivan, 136 Ga. App. 533, 221 S.E.2d 697 (1975); Coley Elec.

Supply v. Colonial Eggs, 165 Ga. App. 108, 299 S.E.2d 165 (1983); Beaver v. Steinichen, 182
Ga. App. 303, 355 S.E.2d 698 (1987).

78. 186 Ga. App. at 653, 368 S.E.2d at 344-45 (Deen, J., dissenting) (citing O.C.G.A. § 9-
11-15(c) (1982)).

79. 136 Ga. App. 533, 221 S.E.2d 697 (1975).
80. 186 Ga. App. at 650, 368 S.E.2d at 344 (citing Sullivan, 136 Ga. App. at 533, 221

S.E.2d at 697).
81. Id., 368 S.E.2d at 342.
82. Id. at 653-55, 368 S.E.2d at 344-46 (Deen, J., dissenting) (citing Sullivan, 136 Ga.
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Whatever the basis of the court's decision in Sullivan, the court of ap-
peals has refused to apply the relation back provision to added parties in
at least two cases.8 3 The different interpretations of Sullivan by the ma-
jority and dissent in Cobb aptly illustrate the confusion Sullivan has en-
gendered in subsequent cases. The court in Cobb, in any event, has now
made it clear that amendments adding new parties do relate back to the
filing date of the original action for purposes of the statute of limitations,
assuming the three elements of section 9-11-15(c) are present.

III. SERVICE OF PROCESS

Most appellate decisions concerning the sufficiency of service of process
present factual scenarios involving service shortly after the expiration of
the applicable statute of limitations. The remainder necessarily present
scenarios involving compliance, or lack of compliance, with the service
statute.84 Brim v. Pruitt" presented both. The court's decision in Brim
has engendered confusion in subsequent appellate decisions, as Judges
Deen and Benham feared it would.8s The confusion exists because of the
uncertainty of the basis of the court's decision: Was service sufficient in
Brim because plaintiff exercised extreme diligence in perfecting service
after the statute of limitations ran? Or, was service sufficient because
plaintiff almost complied with O.C.G.A. § 9-11-4? The answer is that both
findings were essential to the court's decision in Brim.' As subsequent
cases illustrate, however, the doctrine of substantial compliance espoused
in Brim has come to stand for both acceptably slight deviations from the
service statute and diligence in attempting service sufficient to toll the
statute of limitations."

In Garrett v. Godby,s service was insufficient because the acceptable,
"substantial compliance," deviation from the service statute, that is, ser-
vice upon someone other than defendant, so long as service occurs at the
defendant's usual residence or place of abode, was not present.'0 In

App. at 533, 221 S.E.2d at 697).
83. Coley Elec. Supply v. Colonial Eggs, 165 Ga. App. 108, 299 S.E.2d 165 (1983); Beaver

v. Steinichen, 182 Ga. App. 303, 355 S.E.2d 698 (1987).
84. O.C.G.A. § 9-11-4 (Supp. 1988).
85. 178 Ga. App. 321, 342 S.E.2d 690 (1986).
86. Id. at 326, 342 S.E.2d at 694 (Deen, J., dissenting); Sanders v. Johnson, 181 Ga. App.

39, 40-41, 351 S.E.2d 216, 217 (1986) (Benham, J., dissenting). See Rainwater & Forehand,
Trial Practice and Procedure, 40 MERCER L. REv. 423, 439 (1988).

87. 178 Ga. App. at 325, 342 S.E.2d at 693.
88. See infra text accompanying notes 89-93.
89. 189 Ga. App. 183, 375 S.E.2d 103 (1988).
90. Id. at 184-85, 375 S.E.2d at 105.
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Daughtry v. Cohen,"9 however, substantial compliance seemed to mean
that plaintiff exercised.sufficient diligence in serving defendant to toll the
statute of limitations.' 2 In Daughtry and other cases, the court of appeals
has continued to vest broad discretion in trial courts to determine
whether plaintiff's diligence was sufficient to toll the statute of limitations
until service was perfected.'5

Whatever the definition of substantial compliance, it seems safe to as-
sume that literal compliance with the service statute, plus extreme dili-
gence in effectuating prompt service after the statute of limitations ex-
pires, provides a safe harbor for plaintiff's attorneys. Safe harbor also
apparently encompasses service upon anyone of suitable age, resident or
not, at the defendant's residence, coupled with the defendant's actual no-
tice, and timeliness or diligence. e'

IV. DISCOvERY

A. Scope of Discovery

Several survey period cases concern the scope of discovery, or the flip
side of the coin, limitations on discovery." In a seven to two decision, the
supreme court in Emory Clinic v. Houston" relied upon O.C.G.A. § 31-7-
143 in providing a blanket protection to medical professionals from dis-
covery of information generated in peer review groups and medical review
committees.'7 This case involved a malpractice action against the clinic
and university in which there was concurrently an investigation of the
offending physician."8 The supreme court granted certiorari and found
that newspaper releases of those "peer review" proceedings did not create
a waiver of the prohibition, because there was no privilege to waive; the
"embargo" on discovery was absolute." Justice Smith chafed at the ma-

91. 187 Ga. App. 253, 370 S.E.2d 18 (1988).
92. Id. at 254, 370 S.E.2d at 19-20.
93. See Day v. Burnette, 189 Ga. App. 905, 377 S.E.2d 734 (1988); Varrichio v. Johnson,

188 Ga. App. 144, 372 S.E.2d 445 (1988); Miller v. Hands, 188 Ga. App. 256, 372 S.E.2d 657
(1988).

94. See generally Brim, 171 Ga. App. 321, 342 S.E.2d 690 (1986); Garrett, 189 Ga. App.
183, 375 S.E.2d 103 (1988); Daughtry, 187 Ga. App. 253, 370 S.E.2d 18 (1988).

95. See infra text accompanying notes 96-113.
96. 258 Ga. 434, 369 S.E.2d 913 (1988).
97. Id. at 435, 369 S.E.2d at 913 (citing O.C.G.A. § 31-7-143 (1985)).
98. Id. at 436, 369 S.E.2d at 913. Dr. Perdue, the executive director and managing part-

ner of the clinic, ordered both the Professional Standards and Ethics Committee and the
section of Ophthalmology Quality Care Review Committee to investigate the allegations
against Dr. Cavanaugh. Emory Univ. v. Houston, 185 Ga. App. 289, 290, 364 S.E.2d 70, 72
(1987).

99. 258 Ga. at 435, 369 S.E.2d at 914.
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jority decision, which he feared would foster unaccountability and cover-
up, and took issue with every basis of the decision.100

The prohibition of section 31-7-143 extends "to civil action[s] ... aris-
ing out of the matters which are the subject of evaluation and review

.,"1 " that is, the allegedly negligent treatment. It seems anomalous to
suggest that the embargo should extend to other bases of liability, such as
fraud, conspiracy, and perhaps abusive litigation, all of which obviously
would not be the envisioned "subject of evaluation and review .. .

McFarlin v. Taylor 03 was a personal injury case involving discovery of
medical information. In McFarlin, plaintiff claimed that she had incurred
dental expenses arising from the subject incident.10 Defendant requested
production of medical records pursuant to O.C.G.A. § 9-11-34(c), but the
treating dentist failed to comply, apparently concerned that he was not
insulated from liability should he make disclosure.10" In reversing the trial
court's denial of defendant's motion to compel discovery, the court of ap-
peals noted that the dentist would be immune from liability arising from
good faith disclosure under O.C.G.A. § 24-9-44, even if not as a physician
under section 24-9-40.100 Since defendant filed no objection within ten
days, production was required.107

Deloitte Haskins & Sells v. Green 0s was a negligence action in which
plaintiff alleged that he received bad tax information from defendant, re-
sulting in an injury. Through discovery, plaintiff sought personnel records
and evaluations of defendant's employees who had advised him. When
defendant refused to produce the requested information, plaintiff filed a
motion to compel discovery, which the trial court granted with some re-
strictions."0' Defendant appealed from the trial court's order. 0

The court of appeals rejected appellants' argument that the case
presented an analogy to the discovery of information from medical peer
reviews." Rather, the court held the necessity of a statute restricting dis-
covery from such reviews illustrated the broadness of discovery in gen-
eral.' The competing privacy interests of defendant and its employees

100. Id. at 436-42, 369 S.E.2d at 914-18 (Smith, J., dissenting).
101. O.C.G.A. § 31-7-143 (1985).
102. Id.
103. 187 Ga. App. 54, 369 S.E.2d 330 (1988).
104. Id. at 54, 369 S.E.2d at 331.
105. Id. (citing O.C.G.A. § 9-11-34(c) (Supp. 1988)).
106. Id. (citing O.C.G.A. § 24-9-44 (1982)); O.C.G.A. § 24-9-40 (1982).
107. 187 Ga. App, at 54-55, 369 S.E.2d at 331.
108. 187 Ga. App. 376, 370 S.E.2d 194 (1988).
109. Id. at 376, 370 S.E.2d at 195.
110. Id.
111. Id. at 377-78, 370 S.E.2d at 195-96.
112. Id.
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were relevant and the court should weigh the competing interests, but
those interests did not override the policy favoring broad discovery." 3

B. Sanctions

The court of appeals rendered several decisions concerning the propri-
ety of sanctions for failure to conduct discovery.1 1

4 In Cowley v. First
Federal Savings & Loan Association,"" defendant, after securing two
protective orders allowing him to miss depositions, failed to appear for
the taking of his deposition. As a penalty, the trial court properly struck
defendant's pleadings." 6

In Bells Ferry Landing, Ltd. v. Wirtz,"' plaintiff failed to respond to
defendants' interrogatories until after defendants had filed a motion to
dismiss pursuant to O.C.G.A. § 9-11-37(d).118 The trial court granted de-
fendants' motion, finding that plaintiffs failure to comply was inten-
tional"19 The court of appeals affirmed, noting that "[t]here is no require-
ment that the plaintiff display and the trial court find actual
'wilfulness.' "1120 The trial court, therefore, acted within its discretion in
finding that plaintiffs failure to respond evinced intentional failure to act
and warranted the dismissal. 21

In Waite v. Harvey,'22 the trial court dismissed plaintiffs medical mal-
practice complaint after plaintiff failed to respond to defendant's inter-
rogatories, despite an order compelling response.12 3 After obtaining new
counsel, plaintiff moved the court for a rehearing on defendant's motion
for sanctions and filed an appeal. At the motion for rehearing, plaintiff
presented evidence that he had cooperated fully with his first attorneys
who had failed to comply with defendant's discovery request.12' On ap-
peal, the court of appeals noted that counsel's failure to communicate
with his client does not excuse compliance with discovery, but nonethe-
less remanded the case to the trial court for a rehearing on defendant's
motion for sanctions. 1 5

113. Id. at 377, 370 S.E.2d at 195-96.
114. See infra text accompanying notes 115-25.
115. 187 Ga. App. 278, 370 S.E.2d 36 (1988).
116. Id. at 279-80, 370 S.E.2d at 37-38.
117. 188 Ga. App. 344, 373 S.E.2d 50 (1988).
118. Id. at 344, 373 S.E.2d at 51; O.C.G.A. § 9-11-37(d) (Supp. 1988).
119. 188 Ga. App. at 344, 373 S.E.2d at 51.
120. Id. at 345, 373 S.E.2d at 51 (citing STA-Power Indus., Inc. v. Avant, 134 Ga. App.

952, 216 S.E.2d 897 (1975)).
121. Id.
122. 187 Ga. App. 276, 370 S.E.2d 34 (1988).
123. Id. at 276, 370 S.E.2d at 35.
124. Id. at 276-77, 370 S.E.2d at 35-36.
125. Id. at 277, 370 S.E.2d at 36 (citing Thurman v. Unicure, Inc., 151 Ga. App. 880, 261
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C. Commingling Discovery Devices

Does commingling discovery devices render the attempted discovery in-
valid? In Whisenaut v. Gray,'2 defendant served on plaintiff a document
entitled "Interrogatories and Requests for Production of Documents to
Plaintiff." Items twelve through fourteen requested that plaintiff produce
certain documents. Plaintiff contested the commingling of the two discov-
ery devices, arguing that the procedure was an unconstitutional violation
of due process.'2 7 The trial court disagreed, as did the court of appeals.1 2'
Although the court of appeals delineated no precise test concerning when,
if ever, commingling discovery devices would be improper, the court ob-
served that in this case there was a clear delineation of the two devices
within the single document and that the law governing each was correctly
stated. 129

V. SUMMARY JUDGMENTS

Three cases reported during the survey period concerned evidence sub-
mitted either in support of or in opposition to motions for summary judg-
ment. 30 The first, Howell v. Carter, 8 involved the court of appeals' ap-
plication of the supreme court's holding in Prophecy Corp. v. Charles
Rossignol, Inc.13 2 that the "portion of the contradictory testimony most
favorable to [a party] must be ignored on motion for summary judg-
ment."1 3 In Howell, plaintiffs filed premises liability and loss of consor-
tium claims against defendants. Defendants moved for, and received,
summary judgment on the basis that they did not have superior knowl-
edge of the hidden danger on the premises. 8 4 On appeal, plaintiffs con-
tended that a statement one of the defendants gave to his insurer contra-
dicted his affidavit filed in support of defendants' motion for summary
judgment, and that the trial court, therefore, should not have considered
the affidavit to the extent of the contradiction.13

The court of appeals affirmed the grant of summary judgment, conclud-

S.E.2d 785 (1976)).
126. 189 Ga. App. 314, 375 S.E.2d 619 (1988).
127. Id. at 315, 375 S.E.2d at 620.
128. Id.
129. Id.
130, See infra text accompanying notes 131-44.
131. 189 Ga. App. 832, 377 S.E.2d 880 (1989).
132. 256 Ga. 27, 343 S.E.2d 680 (1986).
133. 189 Ga. App. at 833, 377 S.E.2d at 881 (quoting Prophecy Corp., 256 Ga. at 27, 343

S.E.2d at 680).
134. Id. at 832-33, 337 S.E.2d at 880-81.
135. Id.
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ing that defendant's statement to his insurer did not contradict his affida-
vit."36 While simple on its face, the decision apparently expands by impli-
cation the rule in Prophecy Corp. to include all contradictory statements
and not merely contradictory testimony.137

Two other cases reiterated the requirement that affidavits submitted in
support of or in opposition to motions for summary judgment must be
based on personal knowledge.13' In Morris-Bancroft Paper Co. v. Cole-
man,"" defendant Morris-Bancroft Paper filed a motion for summary
judgment supported by the affidavit of its president, which was given to
the "best of [the president's] knowledge and belief."1 0 In Moore v.
Goldome Credit Corp.,141 plaintiff filed a verification to her complaint.
The verification stated that the complaint was to the "best of [plaintiff's]
knowledge and belief."14 2 In each case, the court of appeals looked beyond
the boilerplate contentions concerning personal knowledge in the docu-
ments, which themselves did not evidence personal knowledge, and
looked to the content of the documents to determine whether those con-
tents were based on personal knowledge.14' In neither case did the docu-
ments evince personal knowledge of facts sufficient to prevail on the
motions.'1

4

A. Conflict with Uniform State Court Rules

In Wyse v. Potamkin Chrysler-Plymouth, Inc.,1" the court pointed out
a conflict between the summary judgment statute and Uniform State
Court Rule 6.2. 14 Plaintiffs sued defendant car dealer for fraud surround-
ing the sale of an automobile. Defendant moved for summary judgment,
but did not request a hearing.147 The trial court nonetheless set a hearing
date.14' The day before the hearing, well over thirty days after defendant
filed his motion, plaintiff filed a response supported by an affidavit. The
trial court granted defendant's motion for summary judgment without

136. Id. at 833, 337 S.E.2d at 881.
137. 256 Ga. at 28, 343 S.E.2d at 681.
138. Morris-Bancroft Paper Co. v. Coleman, 188 Ga: App. 809, 374 S.E.2d 544 (1988);

Moore v. Goldome Credit Corp., 187 Ga. App. 594, 370 S.E.2d 843 (1988).
139. 188 Ga. App. 809, 374 S.E.2d 544 (1988).
140. Id. at 810, 374 S.E.2d at 544-45.
141. 187 Ga. App. 594, 370 S.E.2d 843 (1988).
142. Id. at 596, 370 S.E.2d at 846.
143. Id.; 188 Ga. App. at 810, 374 S.E.2d at 545.
144. 187 Ga. App. at 596, 370 S.E.2d at 846; 188 Ga. App. at 810, 374 S.E.2d at 545.
145. 189 Ga. App. 64, 374 S.E.2d 785 (1988).
146. Id. at 64, 374 S.E.2d at 786 (comparing O.C.G.A. § 9-11-56 (1982) with UNIF. ST. CT.

R. 6.2).
147. Id., 374 S.E.2d at 785-86.
148. Id.
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considering plaintiff's response because of plaintiff's failure to comply
with rule 6.2, which requires a respondent serve his response upon an
opposing party within thirty days.""

The court of appeals noted that under O.C.G.A. § 9-11-56(c) the re-
spondent in a motion for summary judgment has until the day before the
hearing to serve a response upon the movant." 0 Given the conflict be-
tween the statute and the uniform rule, the statute prevailed."' Thus, the
trial court should have considered plaintiffs' affidavit. The court of ap-
peals, however, affirmed the grant of summary judgment on other
grounds.52

VI. VOLUNTARY DISMISSALS

Moore v. Memorial Medical Center, Inc."63 concerned a plaintiff's vol-
untary dismissal pursuant to O.C.G.A. § 9-11-41(a) 1

6 when there was a
counterclaim pending for abusive litigation. Plaintiffs filed an action
against defendant alleging medical malpractice.155 The court of appeals
concluded that section 9-11-41(a) prohibited plaintiff's voluntary dismis-
sal over the objection of the counterclaimant.' 6" Previously, the court of
appeals had held that a plaintiff's voluntary dismissal was not a favorable
termination of the underlying action, which the maintenance of a claim
for abusive litigation required.157

In an opinion written by Justice Gregory, the supreme court reversed
and concluded that the legislature "hardly contemplated eliminat[ing]
the right of a plaintiff to dismiss in every Yost case."'' t 8 As a result of the
supreme court's decision, a plaintiff may now voluntarily dismiss its ac-
tion, despite the presence of a Yost counterclaim.15 ' After the dismissal,
the counterclaimant may prosecute his claim to judgment, or allow the
counterclaim to remain pending until the plaintiff refiles, or until six
months have elapsed."60 Implicit in the supreme court's decision is a find-

149. Id., 374 S.E.2d at 786 (citing UNIV. ST. CT. R. 6.2).
150. Id. (quoting O.C.G.A. § 9-11-56(c) (1982)).
151. Id. at 65, 374 S.E.2d at 786.
152. Id. at 65-66, 374 S.E.2d at 786-87.
153. 258 Ga. 696, 373 S.E.2d 204 (1988).
154. O.C.G.A. § 9-11-41(a) (Supp. 1988).
155. 258 Ga. at 696, 373 S.E.2d at 204.
156. Harvey v. Moore, 186 Ga. App. 876, 876, 368 S.E.2d 784, 785, rev'd sub nom. Moore

v. Memorial Medical Center, Inc., 258 Ga. 696, 373 S.E.2d 204 (1988).
157. See Rothstein v. L.F. Still & Co., 181 Ga. App. 113, 115-16, 351 S.E.2d 513, 515

(1986).
158. 258 Ga. at 696, 373 S.E.2d at 205.
159. Id. at 697, 373 S.E.2d at 205.
160. Id.
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ing that abusive litigation claims are "capable of independent adjudica-
tion" within the meaning of the voluntary dismissal statute."'

The decision in Moore should have the salutary effect of allowing a
plaintiff who has filed a frivolous action to repent of his sins by dis-
missing rather than continuing heaping coals upon his head by prosecut-
ing the matter to its conclusion. The decision, furthermore, alleviates the
basis of the court of appeals' apparent fear that allowing a voluntary dis-
missal would destroy a counterclaim for abusive litigation. Such a result
would have been consistent with the lower court's previous rulings.'"

VII. DEFAULT AND RELIEF FROM JUDGMENTS

Fadum v. Liakos 63 illustrated the hazards of obtaining stipulations ex-
tending the time for filing defensive pleadings. Defendant belatedly
sought and received three such stipulations. Defendant filed an answer
one day after the deadline contained in the third extension. Plaintiff
moved for entry of a default judgment, which the trial court granted."6 4

The court of appeals affirmed.'65 The court stated that O.C.G.A. § 9-11-
6(b) requires that "a request for an extension of time governed by the
CPA be made before the expiration of the original period . . . ."'" The
court noted that "a private agreement between counsel extending time to
file pleadings is not binding except when in compliance with [section 9-
11-6(b)] .. ".. ,,67 None of the stipulations obtained in Fadum was in
compliance with that section because defendant obtained none prior to
the deadlines.168

Aycock v. Hughes'69 illustrated another hazard: failing to appear at cal-
endar call. Based upon the failure of defendant's counsel to appear, the
trial court entered an order striking defendant's answer. 7 0 Defendant ap-
pealed and moved the trial court to set aside the default judgment based
upon O.C.G.A. § 9-11-60(d)(2), which provides that judgments obtained
by "accident" or "mistake" may be set aside.17' Defendant contended

161. O.C.G.A. § 9-11-41(a) (Supp. 1988).
162. See Rothstein, 181 Ga. App. at 116, 351 S.E.2d at 515.
163. 186 Ga. App. 556, 367 S.E.2d 843 (1988).
164. Id. at 556, 367 S.E.2d at 844.
165. Id. at 558, 367 S.E.2d at 846.
166. Id. at 556-57, 367 S.E.2d at 844-45 (quoting Ewing v. Johnston, 175 Ga. App. 760,

762, 334 S.E.2d 703, 705 (1985)).
167. Id. at 557, 367 S.E.2d at 845 (quoting Ewing, 175 Ga. App. at 762, 334 S.E.2d at

705).
168. Id.
169. 189 Ga. App. 838, 377 S.E.2d 689 (1989).
170. Id. at 838, 377 S.E.2d at 690.
171. Id. (citing O.C.G.A. § 9-11-60(d)(2) (Supp. 1988)).
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that the court administrator informed him that the court would try two
cases before his, and he need not show up for trial.172

The court of appeals affirmed the trial court's denial of defendant's mo-
tion to set aside.17

3 The trial court apparently believed the court adminis-
trator, who testified she had informed defendant's counsel he need not be
present unless the court tried the two preceding cases.7I4 The court of
appeals held that the trial court's factual conclusion was within the lower
court's discretion and found defendant's failure to appear a mistake in
part due to his negligence and, therefore, not one that would authorize
the setting aside of the judgment.17

VIII. TRIALS

A. Verdicts

Stone v. Stone 7 was a divorce case in which the jury provided that
each party would pay its respective attorney fees.1 77 O.C.G.A. § 19-6-2
reserves the issue of attorney fees to the trial court, 78 and the court,
therefore, amended the portion of the verdict relating to attorney, fees
and awarded the wife $8,000 as attorney fees.17' The. supreme court re-
versed and remanded the case for a new trial.' 80 The effect of the trial
court's order was to undermine the jury's determination of the allocation
of resources of each party.'8" The court, therefore, had amended the ver-
dict in a "matter of substance,'' and the verdict could not stand.' 8'

B. Attorney Fees

The court also addressed the issue of attorney fees in two modification
cases.184 In Crecelius v. Brooks,"85 the former wife filed a modification ac-
tion. The trial court awarded the wife attorney fees as the prevailing

172. Id.
173. Id. at 839, 377 S.E.2d at 691.
174. Id. at 838, 377 S.E.2d at 690.
175. Id. at 838-39, 377 S.E.2d at 690-91 (citing O.C.G.A. § 9-11-60(d)(2) (Supp. 1988)).
176. 258 Ga. 716, 373 S.E.2d 627 (1988).
177. Id. at 716, 373 S.E.2d at 627.
178. O.C.G.A. § 19-6-2 (Supp. 1988).
179. 258 Ga. at 716, 373 S.E.2d at 627.
180. Id. at 717, 373 S.E.2d at 628.
181. Id., 373 S.E.2d at 627.
182. O.C.G.A. § 9-12-7 (1982).
183. 258 Ga. at 717, 373 S.E.2d at 628.
184. See infra text accompanying notes 185-95.
185. 258 Ga. 372, 369 S.E.2d 743 (1988).



TRIAL PRACTICE

party under O.C.G.A. § 19-6-19(d).186 Appellant contended that section
19-6-19(d) was not applicable because appellee filed the underlying de-
cree before the statute's 1984 enactment.' 71 The supreme court, however,
disagreed and concluded section 19-6-19(d) did apply to modification ac-
tions filed after the statute's effective date, regardless of the date of the
underlying divorce decree.1 ' "

Shapiro v. Lipman'89 also concerned section 19-6-19(d). In Shapiro,
the former husband filed a modification action, and the jury reduced his
monthly alimony payments slightly, but did not eliminate them com-
pletely as he requested.1"9 The trial court concluded that the former wife
was the prevailing party and awarded her attorney fees pursuant to sec-
tion 19-6-19(d).191 The supreme court found the trial court's award under
section 19-6-19(d) was improper;192 the former husband did prevail, al-
though not in the amount sought, because he succeeded in having his ob-
ligations reduced.1" The trial court's award of attorney fees, however, was
not reversible because section 19-6-22 authorized it.'" Section 19-6-22
provides that the trial court may award attorney fees to the defendant in
a modification action.195

IX. RENEWAL OF ACTIONS

Two "renewal" cases reported during the survey period involved the
application of O.C.G.A. § 9-11-9.1, which requires plaintiffs to file affida-
vits of professionals along with their complaints for professional malprac-
tice."'6 In Patterson v. Douglas Women's Center,1" plaintiff failed to sub-
mit the required affidavit along with the complaint. After the statute of
limitations'" ran, defendant moved to dismiss, based upon plaintiff's
omission. Plaintiff then voluntarily dismissed pursuant to section 9-11-
41(a) and refiled her action pursuant to the renewal statute, section 9-2-
61(a), this time including the required affidavit.'" The trial court subse-

186. Id. at 372, 369 S.E.2d at 744 (citing O.C.G.A. § 19-6-19(d) (Supp. 1988)).
187. Id.
188. Id. (citing O.C.G.A. § 19-6-19(d) (Supp. 1988)).
189. 259 Ga. 85, 377 S.E.2d 673 (1989).
190. Id. at 85, 377 S.E.2d at 673-74.
191. Id., 377 S.E.2d at 674 (citing O.C.G.A. § 19-6-19(d) (Supp. 1988)).
192. Id. at 86, 377 S.E.2d at 674 (citing O.C.G.A. § 19-6-19(d) (Supp. 1988)).
193. Id.
194. Id. (citing O.C.G.A. § 19-6-22 (1982)).
195. O.C.G.A. § 19-6-22 (1982).
196. Id. § 9-11-9.1 (Supp. 1989).
197. 258 Ga. 803, 374 S.E.2d 737 (1989).
198. O.C.G.A. § 9-3-71(a) (Supp. 1989).
199. 258 Ga. at 803, 374 S.E.2d at 738 (citing O.C.G.A. §§ 9-11-41(a) & 9-2-61(a) (Supp.

1988)).
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quently granted defendant's motion for summary judgment.2 "
The supreme court reversed.2 01 The higher court agreed plaintiffs could

not refile actions that were void ab initio210 The court, however, con-
cluded that plaintiffs failure to file the accompanying affidavit did not
render her action void ab initio, and plaintiff was entitled to refile.2 0 3

Plaintiff in Archie v. Scott 2
0
4 filed his malpractice action on May 26,

1986 and dismissed it on January 30, 1987. Plaintiff refiled on July 21,
1987, after the enactment of section 9-11-9.1.205 Pursuant to section 9-11-
9.1(b), plaintiff obtained forty-five additional days within which to obtain
the affidavit of an expert.20 After plaintiff failed to obtain an affidavit,
the trial court dismissed his complaint, and the court of appeals af-
firmed.2 0 7 The court of appeals pointed to the established rule that a re-
newal action is an action de novo, except with respect to the statute of
limitations.208 The court, therefore, required the accompanying affidavit
after plaintiff refiled.2 0 '

I Collins v. West American Insurance Co."' presented an example of an
action that was void ab initio and not subject to refiling pursuant to the
renewal statute. In Collins, plaintiff had sued his casualty insurer in fed-
eral court on the 364th day after a fire damaged his property. The policy
of insurance required that the insured make his claim within one year.
The federal court eventually dismissed the action for lack of subject mat-
ter jurisdiction.2" Plaintiff subsequently refiled in the Walker County Su-
perior Court pursuant to the renewal statute 1 2

The court of appeals held that plaintiff was not entitled to the benefit
of the renewal statute.21 Plaintiff correctly asserted the renewal statute
applied to contractual time limits as well as to statutory time limits under
the court of appeals' recent opinion in Blue Ridge Insurance Co. v. Mad-
dox.214 In Collins, however, plaintiff was not entitled to refile because his
federal action was void ab initio because of the absence of subject matter

200. Id.
201. Id. at 804, 374 S.E.2d at 739.
202. Id.
203. Id.
204. 190 Ga. App. 145, 378 S.E.2d 182 (1989).
205. Id. at 145, 378 S.E.2d at 182 (citing O.C.G.A. § 9-11-9.1 (Supp. 1988)).
206. Id.
207. Id. at 147, 378 S.E.2d at 185.
208. Id. at 146, 378 S.E.2d at 184 (citing O.C.G.A. § 9-2-61(a) (Supp. 1988)).
209. Id. at 147, 378 S.E.2d at 184-85.
210. 186 Ga. App. 851, 368 S.E.2d 772 (1988).
211. Id. at 852, 368 S.E.2d at 773.
212. Id. at 851, 368 S.E.2d at 773 (citing O.C.G.A. § 9-2-61(a) (Supp. 1988)).
213. Id. at 852, 368 S.E.2d at 773 (citing O.C.G.A. § 9-2-61(a) (Supp. 1988)).
214. 185 Ga. App. 153, 363 S.E.2d 595 (1987).
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jurisdiction215 Consequently the time limitation under the policy of in-
surance barred plaintiff from refiling.11'

Are condemnees in eminent domain proceedings entitled to the benefit
of the renewal statute? The supreme court said no in Adams v. Cobb
County,21 7 reasoning that condemnees were not plaintiffs.11s Justices
Weltner and Smith dissented, arguing that for all practical purposes con-
demnees are plaintiffs, and the court should treat them as such for pur-
poses of the renewal statute.21

215. 186 Ga. App. at 852, 368 S.E.2d at 773.
216. Id.
217. 258 Ga. 352, 370 S.E.2d 748 (1988).
218. Id. at 352, 370 S.E.2d at 748.
219. Id. (Weltner, J., dissenting).
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