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Of Richard Wagner's music, Mark Twain reputedly commented, "it's
better than it sounds." May no one say the same about this survey of
recent cases and legislation in the area of Georgia tort law.

I. INTENTIONAL TORTS

Although the Supreme Court of Georgia has never been loath to create
a new tort cause of action,' the Georgia Court of Appeals has been some-
what more reticent in the matter of judicial "legislation" in the torts area.
This is ironic, for the court of appeals decides the great bulk of Georgia
tort cases.2 Nevertheless, in Peters v. Imperial Cabinet Co.,s the court for
the first time4 allowed a civil cause of action for "false swearing." The
court was careful to continue the rule against civil recovery for perjury6
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1. E.g., the tort of "abusive litigation," which the supreme court defined in Yost v.
Torok, 256 Ga. 92, 344 S.E.2d 414 (1986). Yost is discussed infra notes 309-26 and accompa-
nying text.

2. See CR. ADAMS & C.T. ADAMS, GEORGIA LAW OF TORTS § 1-3, at 6-7 (1989) [hereinaf-
ter GEoR A ToRTSl.

3. 189 Ga. App. 337, 375 S.E.2d 635 (1988).
4. The court claimed that "[tihe existence of such a cause of action was recognized" in

Carl E. Jones Dev., Inc. v. Wilson, 149 Ga. App. 679, 255 S.E.2d 135 (1979), but the court in
Wilson actually construed the false swearing allegations in that case as stating a claim for
defamation of title. Id. at 681, 255 S.E.2d at 137.

5. 189 Ga. App. at 338, 375 S.E.2d at 636.
6. Id. "[T]here is no civil cause of action for damages for perjury committed in an earlier
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and to distinguish it from the type of conduct at issue in Peters: "False
swearing occurs when 'a person . . . who executes a document knowing
that it purports to be an acknowledgment of a lawful oath or affirmation

in any matter or thing other than a judicial proceeding.. . know-
ingly and wilfully [sic] makes a false statement.' ", Thus, defendant's exe-
cution of a false owner's affidavit that effectively foreclosed plaintiff's lien
rights on certain real property was an actionable tort.'

II. NEGLIGENCE

A. In General

In two cases from the current survey period, the court of appeals de-
clined to follow the controversial decision in McKinney & Co. v. Lawson,'
which was noted in last year's survey.10 The plurality" in McKinney con-
sidered plaintiff's comparative negligence to be at least forty-nine percent
of the causation of her injury, and found that the jury verdict in that case
was "gross error."1s In Simpson v. Reed,"3 the court of appeals announced
that it would limit McKinney to its facts: "We decline ... to interpret
McKinney as authorizing the appellate courts of this State to enter the
jury box in each case and interfere with the discretion granted the jury by
statutory and case law.""'

A different panel of the court of appeals in Atlanta Gas Light Co. v.
Redding's rejected McKinney because: "1) there is no basis to ascertain
that [plaintiff's] negligence, if any, amounted to any given percent of the
injury cause; [and] 2) [McKinney] had 3 dissents and one concurrence in
the judgment only."' 1 The court in Redding "appl[ied] the principles
which for years have guided our appellate courts .... To be excessive

lawsuit." Id. (citing Shepherd v. Epps, 179 Ga. App. 685, 347 S.E.2d 289 (1986); Sun v.
Bush, 179 Ga. App. 140, 345 S.E.2d 873 (1986)).

7. Id. at 339, 375 S.E.2d at 636 (quoting O.C.G.A. § 16-10-71(a) (1988)).
8. Id. at 337-38, 375 S.E.2d at 635-36.
9. 257 Ga. 222, 357 S.E.2d 786 (1987).

10. See Adams & Adams, Torts, 40 MERCER L. REv. 377, 385-86 (1988).
11. The decision in McKinney was four to three, with Justice Bell concurring in the

judgment only. 257 Ga. at 224, 357 S.E.2d at 788.
12. Id.
13. 186 Ga. App. 297, 367 S.E.2d 563 (1988).
14. Id. at 300, 367 S.E.2d at 567. The court broadly implied that McKinney "ignore[d]

the presumption that the verdict of a jury is based on a fair consideration of all matters
presented to it." Id. (quoting Brown v. Service Coach Lines, Inc., 71 Ga. App. 437, 441, 31
S.E.2d 236, 238 (1944)). See also McCullough v. Clark, 88 W. Va. 22, 106 S.E. 61 (1921).

15. 189 Ga. App. 190, 375 S.E.2d 142 (1988).
16. Id. at 192, 375 S.E.2d at 144.
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the damages awarded must 'shock the moral sense...' ". or "be 'mani-
festly the result of prejudice or bias, or other corrupt motive.',,

B. Premises Liability

In General. A couple of issues commented on in last year's survey
have received further judicial attention. The factually bizarre case of Sav-
age v. Flagler Co.s was considered by the supreme court in Flagler Co. v.
Savage,20 which reversed the court of appeals imposition of liability on
the independent contractor that had constructed the premises. To deter-
mine an independent contractor's liability for injuries caused by a static
condition on the premises, the relevant inquiry is "whether the injury re-
sulted from the improper plans or directions by which his employment
was defined, or from the improper execution of work properly planned.""
In the former case, the landlord usually remains liable, while the latter
situation is generally a proper instance for imposition of liability on the
contractor.22 In Savage, the juxtaposition of the precipice and the parking
lot, and the absence of any barrier or protective structure, were the deci-
sion of the landowner and not the contractor. Thus, the contractor vio-
lated no legal duty to the decedent, and summary judgment in its favor
was proper.2

3

Another matter commented on in last year's survey was the "injured
fireman" rule.24 In Bycom Corp. v. White,25 the court expanded the rule
of nonrecovery to include injuries caused by parties other than the owner

17. Id. (quoting Central R.R. v. DeBray, 71 Ga. 406, 422 (1883)).
18. Id. (quoting Saul Klenberg Co. v. Mrozinski, 78 Ga. App. 59, 60, 50 S.E.2d 247, 248

(1948)).
19. 185 Ga. App. 334, 364 S.E.2d 52 (1987), aff'd in part and re'd in part, 258 Ga. 335,

368 S.E.2d 504 (1988). In what might be characterized as the ultimate "slip and fall" case,
Savage, after a long night of partying at defendant's restaurant and at other establishments,
retreated into the woods adjoining defendant's parking lot to relieve himself. Unknown to
Savage, however, the edge of these woods masked a 70-foot precipice, over which he plunged
to his death. 185 Ga. App. at 335-36, 364 S.E.2d at 54. See Adams & Adams, supra note 10,
at 384-85.

20. 258 Ga. 335, 368 S.E.2d 504 (1988).
21. Id. at 335, 368 S.E.2d at 506 (quoting Bell & Son v. Kidd & Roberts, 5 Ga. App. 518,

520, 63 S.E. 607, 608 (1909)).
22. See id. at 335-36, 368 S.E.2d at 506. The contractor is liable for work that is inher-

ently or intrinsically dangerous, or for work that "is so negligently defective as to be immi-
nently dangerous to third persons." See Pennington v. Cecil N. Brown Co., 187 Ga. App.
621, 622, 371 S.E.2d 106, 107 (1988) (quoting Derryberry v. Robinson, 154 Ga. App. 694,
695-96, 269 S.E.2d 525, 527 (1980)). See also Queen v. Craven, 95 Ga. App. 178, 184, 97
S.E.2d 523, 527 (1957).

23. 258 Ga. at 336-37, 368 S.E.2d at 506.
24. The "injured fireman" rule provides that a firefighter's right of recovery for injuries

is limited to wrongful acts independent of the fire itself. See Ingram v. Peachtree S., Ltd.,
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or occupant of the premises.26 In dicta, the court extended the rule to
include policemen injured in the line of duty."7

The court limited landowners' liability in some areas but significantly
expanded it in others. In Thompson v. Crownover,'2 the supreme court
effectuated a "strong and important public policy in favor of preventing
unsafe residential housing" by holding that a landlord is subject to tort
liability for "violation[s] of the duties created by housing codes and other
legislation.'2 Thus, when a defective heater on the leased premises
burned the plaintiff tenant, she could recover from her landlord upon a
showing that he failed to use reasonable care to repair the heater and that
the condition of the heater violated the local housing code.30

Justice Hunt, casting the decisive fourth vote, conditioned plaintiff's
right to recover on her coming within the "rule of necessity."31 This rule,
explored by Judge Benham in his dissent to the court of appeals deci-
sion, 2 provides that if a tenant has no alternative but to encounter the
risk posed by the hazardous condition, the tenant may not be deemed to
have assumed the risk of his injury.38 The application of this rule to the
facts of Thompson, according to Justice Hunt and, therefore, to the court,
was a jury question."

Concerns similar to those addressed in Thompson led different panels
of the court of appeals to reach opposite results in two recent cases. In
Jordan v. Rabenstein3 5 and Total Equity Management Corp. v. Demps,36

182 Ga. App. 367, 355 S.E.2d 717 (1987), discussed in Adams & Adams, supra note 10, at
387-88.

25. 187 Ga. App. 759, 371 S.E.2d 233 (1988).
26. Id. at 762, 371 S.E.2d at 235.
27. Id. at 761-62, 371 S.E.2d at 234-35. See also Atlanta Braves, Inc. v. Leslie, 190 Ga.

App. 49, 50-51, 378 S.E.2d 133, 134-35 (1989) (armed guard assumed risk of being shot by
robber).

28. 259 Ga. 126, 381 S.E.2d 283 (1989) (four to three decision).
29. Id. at 128-29, 381 S.E.2d at 285.
30. Id. at 129, 381 S.E.2d at 285.
31. Id. at 130, 381 S.E.2d at 286 (Hunt, J., concurring).
32. See Thompson v. Crownover, 186 Ga. App. 633, 641, 368 S.E.2d 170, 177 (1988)

(Benham, J., dissenting), rev'd, 259 Ga. 126, 381 S.E.2d 283 (1989).
33. 186 Ga. App. at 641, 268 S.E.2d at 177 (citing, e.g., Grier v. Jeffco Management Co.,

176 Ga. App. 158, 335 S.E.2d 408 (1985); Richardson v. Palmour Court Apartments, 170 Ga.
App. 204, 316 S.E.2d 770 (1984); Phelps v. Consolidated Equities Corp., 133 Ga. App. 189,
210 S.E.2d 337 (1974)).

34. 259 Ga. at 130-31, 381 S.E.2d at 286 (Hunt, J., concurring).
35. 189 Ga. App. 119, 375 S.E.2d 55 (1988).
36. 191 Ga. App. 21, 381 S.E.2d 51 (1989). Although Demps was decided in February

1989, it was not published until August 1989, and is thus outside the period covered by this
Article, which only purports to survey decisions published between June 1, 1988, and May
31, 1989. It is included here, however, because of its significance to the point under
consideration.



tenants were injured while attempting to make repairs to the premises. In
both cases, the court focused on the status of the tenant in the area of the
premises where the injury occurred, concluding in Jordan that plaintiff,
who entered the attic of her apartment building to check the furnace, was
an invitee,3 7 while the tenants in Demps, who entered an adjoining vacant
apartment to investigate a gas leak, were merely licensees.3 8 In Jordan,
the court allowed the case to go to the jury on the issue of the landlord's
negligence,3' but granted summary judgment to the landlord in Demps on
the same issue.'0 Defendant in Demps had commenced dispossessory pro-
ceedings against the occupants of the adjoining apartment on Friday; the
occupants had moved out, and the gas leak had started on Sunday after-
noon. Plaintiffs, having no hot water on Monday morning, went on the
investigation that led to the explosion.' 1 The court reasoned that because
plaintiffs were licensees and because a landowner is liable to a licensee
"only for willful or wanton injury,"42 plaintiffs could not recover absent a
showing that defendant had actual or constructive knowledge of an un-
reasonable risk of harm.' 3

The decision in Demps does not appear to give due weight to the well-
established rule, reiterated during the survey period in Flagler, that "it is
usually wilful or wanton not to exercise ordinary care to prevent injuring
a person who. . . reasonably is expected to be. . .within the range of a
dangerous act being done." Surely if relations between defendant and
the third-party tenants were to a point that called for dispossessory pro-
ceedings, the jury questions should have been presented on the foresee-
ability of the apartment's becoming vacant over the weekend and the rea-
sonableness of the failure of defendant's "onsite agents" to conduct an
inspection before 10:00 a.m. on Monday morning.'3

"Slip and Fall" Cases. Last year's survey4s analogized the 1980 case

37. 189 Ga. App. at 120, 375 S.E.2d at 56.
38. 191 Ga. App. at 22-24, 381 S.E.2d at 54-55.
39. 189 Ga. App. at 121, 375 S.E.2d at 56-57.
40. 191 Ga. App. at 23, 381 S.E.2d at 55. The court did allow plaintiffs to proceed with a

negligence per se claim, under Thompson, however, since the evidence was in conflict con-
cerning defendant's compliance with a city ordinance requiring installation of a gas cut-off
valve. Id. at 24, 381 S.E.2d at 55.

41. Id. at 21, 381 S.E.2d at 53.
42. Id. at 22, 381 S.E.2d at 54 (quoting O.C.G.A. § 51-3-2(b) (1982)).
43. Id. at 23, 381 S.E.2d at 54 (citing Bragg v. Missroon, 186 Ga. App. 803, 368 S.E.2d

564 (1988) (survey period case that dealt with the status of social guests as licensees)).
44. 258 Ga. at 337, 368 S.E.2d at 506 (quoting Mandeville Mills v. Dale, 2 Ga. App. 607,

609, 58 S.E. 1060, 1061 (1907)).
45. 191 Ga. App. at 21-23, 381 S.E.2d at 53-54.
46. "It is not too much to state that the 1980 case of Alterman Foods, Inc. v. Ligon...

is to Georgia slip-and-fall jurisprudence what Erie Railroad Co. v. Tompkins ... is to fed-
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of Alterman Foods, Inc. v. Ligon'7 to Erie Railroad v Tompkins.4" Per-
haps a more valid analogy would be to Mapp v. Ohio," because of the
difficulties engendered by the practical applications of the policy consid-
erations mandated by these cases.' 0 In the twenty-five slip and fall cases
reviewed for this survey, the court of appeals entered reversals in four-
teen. A close analysis of these cases, however, reveals that the typical dif-
ficulty is unravelling the procedural knot in which they become so entan-
gled. Writing for the en banc court in Baldwin County Hospital
Authority v. Coney,51 Judge Sognier

not[ed] that the confusion regarding burdens of proof on summary judg-
ment in slip and fall cases has been compounded immeasurably by the
practice of this court. . .of citing cases standing for perfectly valid prin-
ciples of law, but which lead to misperceptions regarding burdens be-
cause they are not similar procedurally to the case being decided. An
example of this is our citation to ... a directed verdict case, in [a case]
which dealt with summary judgment, and to. . .a jury verdict case, in
I ..a summary judgment decision. The list of such confusing cross-cita-
tion is long, and includes ... even the seminal case of Alterman Foods
v. Ligon... a summary judgment case which, in its analysis of what the
plaintiff in a slip and fall action must show, cites numerous jury verdict
cases .... This is not to imply that all these citations are inappropriate,
but only that it has become obvious that at least some litigants have read
into these citations an intention on this court's part to change the bur-
dens upon litigants in a summary judgment posture, a change which was
not intended by this court. It behooves this court to acknowledge and
correct this problem by carefully distinguishing the procedural aspects of
the cases we cite if they are not entirely apt, although the cited case
stands for a valid and appropriate proposition of law."

Thus, the court declared a clear intention to continue the application of
traditional rules for allocating the burden of proof in summary judgment
motions.53

eral diversity law." Adams & Adams, supra note 10, at 389.
47. 246 Ga. 620, 272 S.E.2d 327 (1980).
48. 304 U.S. 64 (1938).
49. 367 U.S. 643 (1961). Mapp applied the so-called "exclusionary rule" to state criminal

prosecutions, thereby rendering inadmissible at trial any evidence seized in violation of the
defendant's fourth amendment rights. Id. at 656-57.

50. The concern of these authors over arbitrary applications of the exclusionary rule is
nothing new. See Comment, Fourth Amendment Property Rights: The Fifth Circuit Does
an "Obnoxious Thing," 33 MERcER L. Rxv. 1263, 1280 (1982).

51. 188 Ga. App. 339, 373 S.E.2d 252 (1988).
52. Id. at 341-42, 373 S.E.2d at 255 (citations omitted). Accord, Hilsman v. Kroger Co.,

187 Ga. App. 570, 572-73, 370 S.E.2d 755, 757 (1988) (Sognier, J., concurring).
53. This conclusion is buttressed by First Union Nat'l Bank v. J. Reisbaum Co., 190 Ga.

App. 234, 378 S.E.2d 317 (1989), in which a panel of the court of appeals declined to adopt
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In two survey period cases, tenants who fell down stairs located in a
common area of the apartment building sued the landlord for their inju-
ries. In the earlier case, Brown v. RFC Management, Inc.,54 a sharply di-
vided court denied recovery to a tenant who was unable to demonstrate a
causal connection between her fall and the landlord's alleged failure to
keep the stairway repaired.ss In Oliver v. Complements, Ltd.,"6 a divided
court allowed a tenant's case to go to a jury on facts quite similar to those
in Brown.57 Although the court grounded the result in Oliver on the land-
lord's disregard of plaintiff's complaints regarding the hazardous condi-
tion,' there was evidence of similar complaints in Brown.' If there is a
principled distinction between these two decisions, it is not apparent
from the facts contained in the opinions."0

Since Brown and Oliver were rendered prior to the supreme court's
enunciation in Thompson v. Crownover61 of a strong public policy against
unsafe residential housing, 2 it may well be that the Georgia courts will
determine landlord-tenant slip and fall cases on a different basis in the
future. In the meantime, as the court in Hilsman v. Kroger Co." stated,
"[cloncerning slip and fall cases, we have read . . . 'until [our] eyes have
grown weak with reading and brain fagged out with trying to understand
what learned judge after learned judge and learned law writer after
learned law writer have said on these subjects.' "6s4

the United States Supreme Court's decision in Celotex Corp. v. Catrett, 477 U.S. 317 (1986),
that a party moving for summary judgment only has the burden of negating the existence of
facts that he would have the burden of proving at trial. Id. at 322-23. The Georgia court
adhered to the rule that "a party moving for summary judgment [must] negate all material
allegations made by the respondent, even those as to which the respondent would have the
burden of proof at trial." 190 Ga. App. at 236, 378 S.E.2d at 319.

54. 189 Ga. App. 603, 376 S.E.2d 691 (1988) (five to four decision).
55. Id. at 605, 376 S.E.2d at 693.
56. 190 Ga. App. 30, 378 S.E.2d 154 (1989) (five to four decision).
57. Id. at 32, 378 S.E.2d at 155-56.
58. Id., 378 S.E.2d at 156. "To hold to the contrary. . . would, in effect, be to hold that

the landlord may escape liability . . . to the extent that he has previously ignored com-
plaints by the injured party regarding [the dangerous] conditions." Id.

59. See 189 Ga. App. at 606, 376 S.E.2d at 694. "The tenant's deposition and the affida-
vit of a neighbor both state that each of them had notified the management many times of
the deficiency and that it was not corrected despite assurances." Id. (Beasley, J., dissenting).

60. Cf. Cobb v. Stephens, 186 Ga. App. 648, 654, 368 S.E.2d 341, 345 (1988) (Deen, P.J.,
dissenting) ("It appears here that the majority opinion has forged a new method: state the
rule it prefers and deny the existence of any conflict.").

61. 259 Ga. 126, 381 S.E.2d 283 (1989).
62. See supra notes 28-34 and accompanying text for a discussion of Thompson.
63. 187 Ga. App. 570, 370 S.E.2d 755 (1988).
64. Id. at 571, 370 S.E.2d at 756 (quoting City of Atlanta v. Keiser, 50 Ga. App. 600, 601-

02, 179 S.E. 192, 193 (1934)).
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C. Malpractice

In General. Justice Holmes once uttered the aphorism that "[tihe life
of the law has not been logic: it has been experience."" In the area of
malpractice, however, the life of the law has not been logic or experience:
it has been procedure. In 1987, the legislature amended the Civil Practice
Act" by the addition of section 9-11-9.1 of the Official Code of Georgia
Annotated ("O.C.G.A.")," which generally requires a plaintiff in a profes-
sional malpractice action' s to file with the complaint an affidavit of a
competent expert setting forth specifically at least one negligent act or
omission and the factual basis therefor.9 The first cases involving this
code section reached the appellate courts during the survey period, with
several noteworthy results.7 0

Most significantly, is the failure to file "with the complaint" the affida-
vit as required by section 9-11-9.1 an amendable defect? In Glaser v.
Meck, 7 1 the supreme court held that defendant was required to raise this
issue in his initial responsive pleading 7 2 and in Patterson v. Douglas
Women's Center, P.C.,7 s held that plaintiff could renew an action dis-
missed under this section within six months pursuant to O.C.G.A. § 9-2-
61.7' In both of these cases, defendant waited until after the statute of
limitations expired to raise the issue. In St. Joseph's Hospital, Inc. v.
Nease7 5 the court of appeals held that plaintiffs who had obtained an
affidavit prior to filing suit, but who neglected to file it with the com-
plaint, were entitled to add the affidavit by amendment.78

The 1989 General Assembly synthesized these holdings in its amend-
ment to section 9-11-9.1. 7  Under this amendment, unless the plaintiff
can show that he neglected to file a section 9-11-9.1 affidavit which he

65. OW. HOLMES, THE COMMON LAW 1 (1881).
66. O.C.G.A. tit. 9, ch. 11 (1982 & Supp. 1989).
67. 1987 Ga. Laws 887 (codified as amended at O.C.G.A. § 9-11-9.1 (Supp. 1989)).
68. This code section applies to all types of professional malpractice actions. See Barr v.

Johnson, 189 Ga. App. 136, 137-38, 375 S.E.2d 51, 52-53 (1988).
69. O.C.G.A. § 9-11-9.1(a) (Supp. 1989). See generally Frick & Hall, Torts, 39 MERCER L.

REv. 327, 361 (1987).
70. In Archie v. Scott, 190 Ga. App. 145, 378 S.E.2d 182 (1989), the court declined to

entertain a constitutional challenge to section 9-11-9.1, holding that the point was not prop-
erly raised in the trial court. Id. at 146, 378 S.E.2d at 184.

71. 258 Ga. 468, 369 S.E.2d 912 (1988).
72. Id. at 468, 369 S.E.2d at 912.
73. 258 Ga. 803, 374 S.E.2d 737 (1989).
74. Id. at 804, 374 S.E.2d at 738-39 (citing O.C.G.A. § 9-2-61(a) (Supp. 1989)).
75. 189 Ga. App. 239, 375 S.E.2d 241 (1988), aff'd, 259 Ga. 153, 377 S.E.2d 847 (1989).
76. 189 Ga. App. at 241, 375 S.E.2d at 243.
77. 1989 Ga. Laws 419, sec. 3 (codified as amended at O.C.G.A. § 9-11-9.1(e), (f) (Supp.

1989)).
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had obtained prior to instituting the action, the failure to include such an
affidavit with the complaint is generally a nonamendable, nonrenewable
defect if the defendant raises the issue in the initial responsive pleading.78

Another very significant development during the survey period was the
recognition by a panel of the court of appeals in Barr v. Johnson7 9 that
section 9-11-9.1 preempted the line of cases which held that when the
professional negligence was "clear and palpable," expert testimony was
not required.60 Thus, Barr is a judicial confirmation that section 9-1169.1
mandates expert testimony in all professional malpractice actions, re-
gardless of the defendant's degree of negligence.

Medical Malpractice. Medical malpractice is second only to prem-
ises liability as a breeding ground for tort litigation, at least on the appel-
late level. In medical malpractice cases, "there are three essential ele-
ments imposing liability upon which recovery is bottomed: (1) the duty
inherent in the doctor-patient relationship; (2) the breach of that duty by
failing to exercise the requisite degree of skill and care; and (3) that this
failure be the proximate cause of the injury sustained."81 In Peace v.
Weisman,"' the court considered the element of the physician-patient re-
lationship. In that case, plaintiffrs decedent83 underwent a state-man-
dated "consultative medical examination" by defendant to determine de-
cedent's eligibility for social security disability benefits." In the course of
the examination, defendant specifically noted certain peculiarities in de-
cedent's chest x-ray. Defendant included this observation in his report to
the state, but did not tell decedent about it. About four months later,
decedent was diagnosed as having lung cancer, from which he subse-
quently died.8

In the ensuing medical malpractice action, the trial court granted sum-
mary judgment to defendant on the basis that there was never any physi-

78. Id. Section 9-11-9.1(b) allows filing without an affidavit when the statute of limita-
tion will run within 10 days after filing and the plaintiff alleges that an expert affidavit
could not be prepared. In such cases, the plaintiff has 45 days after filing to supplement the
pleadings with the affidavit. See infra note 182 for a discussion of the related provisions of
O.C.G.A. § 9-3-97.1 (Supp. 1989).

79. 189 Ga. App. 136, 375 S.E.2d 51 (1988).
80. See, e.g., Elwell v. Cutler, 185 Ga. App. 423, 424-25, 364 S.E.2d 81, 82 (1987); Kellos

v. Sawilowsky, 172 Ga. App. 263, 264, 322 S.E.2d 897, 898 (1984), aff'd on other grounds,
254 Ga. 4, 325 S.E.2d 757 (1985); Hughes v. Malone, 146 Ga. App. 341, 345, 247 S.E.2d 107,
111 (1978).

81. Hawkins v. Greenberg, 166 Ga. App. 574, 575, 304 S.E.2d 922, 923 (1983).
82. 186 Ga. App. 697, 368 S.E.2d 319 (1988).
83. Decedent and his wife brought the action. After his death, his wife was named execu-

trix of his estate and was substituted for him as plaintiff. Id. at 697, 368 S.E.2d at 319.
84. Id., 368 S.E.2d at 319-20.
85. Id. at 697-98, 368 S.E.2d at 320.
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cian-patient relationship between the parties.8s In affirming, the court
noted that

it has been held almost uniformly in other jurisdictions that a physician
who has been retained by a third party to undertake a medical examina-
tion of an individual cannot be held liable to that individual for malprac-
tice as a result of that examination, where he neither offered nor in-
tended to treat, care for, or otherwise benefit the individual. .... .7

Neither plaintiff's subjective belief that a physician-patient relationship
existed,68 nor the statutory dutys9 resting on defendant to render his pro-
fessional services in an ordinarily skillful manner could substitute for the
mutually consensual transaction that is indispensable to the formation of
the relationship.9

A pair of dissents took considerable umbrage at the majority's conclu-
sion. According to Judge Deen, the opinion "may observe the letter of the
law, but sucks it dry of any spirit.""1 Defendant knew about the abnor-
mality, said Judge Deen; the state knew, and, under the majority ration-
ale, "[tihe only one left uninformed is the one most affected by the infor-
mation ... . This system makes wonderful sense if its purpose is to
guarantee that all the Mr. Peaces rest in peace at the earliest possible
opportunity."' Judge Deen argued for a less restrictive definition of the
physician-patient relationship, tempered by "the realities of the situation
[the fact that plaintiff had cancer] . . . the expectations of the examinee
and the purpose of the examination itself. . .. "93

Judges Deen and Pope also joined in a very well-reasoned dissent by
Judge Benham, who argued that it was time to change the law." The
requirement of physician-patient privity inherent in the "classic medical
malpractice case""5 should yield to the overriding public policy in favor of
the preservation of human life, and the general duty owed by those who

86. Id. at 698, 368 S.E.2d at 320.
87. Id.
88. Id. at 699, 368 S.E.2d at 321. Decedent had testified prior to his death that he be-

lieved such a relationship existed during the "consultative examination." Id.
89. O.C.G.A. § 51-1-27 (1982).
90. 186 Ga. App. at 698-99, 368 S.E.2d at 320-21.
91. Id. at 701, 368 S.E.2d at 322 (Deen, P.J., dissenting).
92. Id. at 701-02, 368 S.E.2d at 322-23.
93. Id. at 702, 368 S.E.2d at 323.
94. Id. (Benham, J., dissenting).
95. Id. at 703, 368 S.E.2d at 323. The term "classic medical malpractice case" originated

in Bradley Center, Inc. v. Wessner, 161 Ga. App. 576, 580, 287 S.E.2d 716, 720, aff'd, 250 Ga.
199, 296 S.E.2d 693 (1982), and was also employed by the majority in Peace. See 186 Ga.
App. at 698, 368 S.E.2d at 320.
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are engaged in the medical profession not to subject others to an unrea-
sonable risk of harm."

Neither the majority nor the dissenters mentioned Guillebeau v. Jen-
kins,9 discussed in last year's survey,ss which considered the analogous
element of a legal malpractice claim. In Guillebeau, the court, while de-
clining to find an attorney-client relationship on those facts, stated that
the "employment is sufficiently established when it is shown that the ad-
vice or assistance of the attorney is sought and received in matters perti-
nent to his profession." s If the court in Peace had followed the rationale
of Guillebeau, it is likely that the physician-patient relationship would
have been established. These two decisions may ultimately have to be
reconciled because the present state of the law appears to give a more
restrictive definition to the physician-patient relationship than to the at-
torney-client relationship.

Once the physician-patient relationship is established, the next inquiry
in a medical malpractice case is the nature and extent of the duty the
doctor owes the patient. Inseparably connected to this is the "sleeping
giant" of Georgia medical malpractice law: the standard of care. Is it a
local standard or a national standard? Georgia law does not provide any
really satisfactory answer. Although the court of appeals in at least one
recent case'00 held on somewhat questionable authority' 0' that the na-
tional standard, or how the majority of competent physicians would have
proceeded, is not the legally recognized standard in Georgia.102 This does
not appear to be the general rule:

The majority of Georgia cases that have addressed this issue hold that
the correct standard of care is that prevailing in the general medical
community['" ] and exercised under the circumstances by other compe-

96. 186 Ga. App. at 705, 368 S.E.2d at 325.
97. 182 Ga. App. 225, 355 S.E.2d 453 (1987).
98. See Adams & Adams, supra note 10, at 934.
99. 182 Ga. App. at 229, 355 S.E.2d at 457 (quoting In re Dowdy, 247 Ga. 448, 491, 277

S.E.2d 36, 38 (1981)).
100. Dugger v. Danello, 175 Ga. App. 618, 334 S.E.2d 3 (1985).
101. Id. at 621, 334 S.E.2d at 6. The sole authority cited by the court for this statement

was Kellos v. Sawilowsky, 254 Ga. 4, 325 S.E.2d 757 (1985), a legal malpractice case in which
the supreme court was presented with the question of whether there was a "local" (that is
the State of Georgia) or a "general" standard of care applicable to the legal profession. The
court concluded that there was "no ascertainable standard of 'the legal... profession gen-
erally.'" Id. at 6, 325 S.E.2d at 758 (ellipsis in original). Thus, the supreme court effectively
held that, for lawyers, the two standards are the same.

102. 175 Ga. App. at 621, 334 S.E.2d at 6.
103. Skinner v. Coleman-Nincic Urology Clinic, 165 Ga. App. 280, 281-82, 300 S.E.2d

319, 321-22 (1983).
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tent and similarly qualified[' ] physicians generally,[0'5] as opposed to
what a particular doctor would do in the circumstances.4[] 1

0
7

During the survey period, both Georgia appellate courts eschewed the
opportunity to settle this issue. In Smith v. Feliciano,'" the court of ap-
peals held that plaintiffs' expert witness affidavit was technically insuffi-
cient to raise a genuine issue of material fact concerning defendants'
medical negligence, thus "render[ing] moot any consideration of whether
the opinion of [plaintiffs'] expert was based upon the standard of care
applicable in a medical malpractice case." 10' Likewise, in Ross v. Chat-
ham County Hospital Authority, " the Georgia Supreme Court avoided
the issue on procedural grounds.1 ' In Ross, plaintiff sued for medical
malpractice after a surgical instrument was left inside his abdomen. "

The trial court granted partial summary judgment to the hospital, apply-
ing the local medical standard, because at the time of the surgery at issue,
no policy of counting surgical instruments existed in Savannah."' This
issue was not appealed.11 4 The supreme court observed that "[b]ecause
the question of the local standard is not on appeal, we cannot reach the
issue of failure to count."1 1' Since the supreme court sent the case back
for jury determination on other issues,"' a future appeal in Ross may
ultimately dispose of this troubling question.

The central issue in Ross concerned the "borrowed servant" rule as it
applies to medical malpractice. In this context, the "borrowed servant"
rule provides that, generally, "once the surgeon enters the operating room
and takes charge of the proceedings, the acts or omissions of .operating
room personnel, and any negligence associated with such acts or omis-

104. Jackson v. Gershon, 165 Ga. App. 492, 493, 300 S.E.2d 335, 337, rev'd on other
grounds, 251 Ga. 577, 308 S.E.2d 164 (1983).

105. Kenney v. Piedmont Hosp., 136 Ga. App. 660, 664, 222 S.E.2d 162, 167 (1975).
106. Slack v. Moorhead, 152 Ga. App. 68, 71, 262 S.E.2d 186, 188 (1979).
107. GEORGIA ToRTs, supra note 2, '§ 5-2, at 95-96. See also T. BENNErr, GEORGIA MEDI-

CAL TORTS-PHYSICIANS § 3-3 (1981).
108. 187 Ga. App. 86, 369 S.E.2d 346 (1988).
109. Id. at 87, 369 S.E.2d at 348. The court cited, without comment, Kellos v. Sawilow-

sky, 254 Ga. 4, 325 S.E.2d 757 (1985), discussed supra note 101. Is this a hint that the court
of appeals is prepared to hold for doctors, as the supreme court did for lawyers in Kellos,
that the local-versus-national standard of care is a "distinction without a difference?" See
254 Ga. at 5, 325 S.E.2d at 758.

110. 258 Ga. 234, 367 S.E.2d 793 (1988).
111. Id. at 236, 367 S.E.2d at 796.
112. Id. at 234, 367 S.E.2d at 794.
113. Id. at 236, 367 S.E.2d at 796.
114. Id. at 234, 367 S.E.2d at 794.
115. Id. at 236, 367 S.E.2d at 796. The appeal involved other issues, which are discussed

infra notes 116-21 and accompanying text.
116. 258 Ga. at 236, 367 S.E.2d at 796.
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sions, are imputable to the surgeon."' 7 In Ross, the surgeon testified that
he was "in charge" in the operating room, and the evidence showed that
he was physically present in the operating room at all times during the
surgery. 18 Thus, the hospital contended that it was relieved of liability
because the negligence of its employees in failing to count the surgical
instruments was transferred to the surgeon under the "borrowed servant"
rule." ' The supreme court disagreed and applied a two-part test to hold
the hospital liable:

First, the hospital which seeks to escape liability must show that it has
yielded control of its employees who are assisting in a surgical procedure.
Next, the hospital must show [by competent evidence] that the employ-
ees whose negligence the hospital seeks to impute to the surgeon are
under the "immediate supervision" of the surgeon.2"

The mere presence of the surgeon in the operating room, said the court,
falls short of satisfying the requirement of "immediate supervision. ""2,
Furthermore, the court continued, "[tihere is no transfer of liability for
the negligence of any employee in the performance of clerical or adminis-
trative tasks not requiring the exercise of medical judgment even though
these tasks are related to the treatment of the patient."',2 The court con-
cluded that the counting of sponges and surgical instruments is generally
an administrative act not requiring the exercise of professional skill or
judgment'2 3 and, therefore, the hospital remained liable for its employee's
negligence.'2

4

Thus, the court in Ross engrafted an "administrative judgment" excep-
tion onto the "borrowed servant" rule. It is well to remember, however,
that if an alleged negligent act or omission does not call into question the

117. Davis v. Glaze, 182 Ga. App. 18, 20, 354 S.E.2d 845, 849 (1987).
118. 258 Ga. at 234, 367 S.E.2d at 795.
119. Id., 367 S.E.2d at 794. The court of appeals agreed with this contention. See Chat-

ham County Hosp. Auth. v. Ross, 184 Ga. App. 660, 661, 362 S.E.2d 390, 391 (1987), rev'd,
258 Ga. 234, 367 S.E.2d 793 (1988).

120. 258 Ga. at 235, 367 S.E.2d at 795.
121. Id.
122. Id.
123. Id. at 236, 367 S.E.2d at 796. The court, however, added that the surgeon owes a

corresponding duty to the patient to assure himself that no foreign object remains in the
patient's body and would remain independently liable for a breach of that duty. Id. at 235,
367 S.E.2d at 796.

124. Id. at 235-36, 367 S.E.2d at 795-96. Conversely, the mere fact that the physician's
negligent act takes place on the hospital premises is not enough to hold the hospital liable
under the doctrine of apparent agency. See West End Invs., Inc. v. Hills, 188 Ga. App. 274,
276, 372 S.E.2d 665, 667 (1988). The supreme court approved the doctrine of apparent
agency in Richmond County Hosp. Auth. v. Brown, 257 Ga. 507, 361 S.E.2d 164 (1987),
discussed in last year's survey. See Adams & Adams, supra note 10, at 392-93.
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conduct of the medical professional in his area of expertise, it is not a
"medical malpractice action" and does not involve the panoply of proce-
dural technicalities connected with those actions."5 The chief "technical-
ity" in this area appears to be the sufficiency of expert testimony to sus-
tain the cause of action. In these confrontations, the defendant-physician
very seldom walks away from the appellate courts empty handed, 2 and
the current survey period was no exception. 12 7 Two mirror-image survey
period cases reflect the fact that the expert witness must be properly
qualified. In Chafin v. Wesley Homes, Inc., 28 the court held that a nurse
was not qualified to refute the attending physician's statements,' 29 while
in Piedmont Hospital, Inc. v. Milton,'80 it held that a doctor was not "an
expert competent to testify in the field of nursing"!'

Legal Malpractice. In Carmichael v. Barham, Bennett, Miller &
Stone,132 plaintiffs, who borrowed money in connection with a commercial
real estate transaction, brought a malpractice action against the law firm
that handled the loan closing. Plaintiffs alleged that the law firm negli-
gently failed to advise them of the adverse tax consequences of certain
property transfers in connection with the closing. 83 Even though plain-
tiffs paid defendant an attorney fee, the court found no attorney-client
relationship existed because plaintiffs had signed a document at closing
that stated: "This firm does not represent you as your attorney and you
are entitled to retain counsel of your choice if you desire to do so."'1' As a
matter of malpractice prevention, real estate attorneys should begin in-
cluding such a document in the closing packet when appropriate, because
failure to do so in light of Carmichael may give rise to a presumption that
the attorney-client relationship existed.

125. See Chafin v. Wesley Homes, Inc., 186 Ga. App. 403, 367 S.E.2d 236, 237 (1988).
126. But see Homey v. Lawrence, 189 Ga. App. 376, 375 S.E.2d 629 (1988) (affirming a

jury verdict for plaintiff in a medical malpractice case).
127. See, e.g., Gowen v. Cady, 189 Ga. App. 473, 376 S.E.2d 390, 391 (1988) (summary

judgment for doctor on medical malpractice claim); Calhoun v. Bone, 189 Ga. App. 396, 398,
375 S.E.2d 871, 872-73 (1988) (plaintiff failed to make timely filing of defendants' conflicting
depositions from an earlier, dismissed action; summary judgment for doctor and hospital);
Smith v. Feliciano, 187 Ga. App. 86, 87, 369 S.E.2d 346, 347 (1988) (medical documents that
formed basis for plaintiffs' expert witness' opinion were not in record; summary judgment
for doctors); Sparks v. Hoff, 186 Ga. App. 907, 908, 368 S.E.2d 830, 831 (1988) (summary
judgment for dentist on malpractice claim).

128. 186 Ga. App. 403, 367 S.E.2d 236 (1988).
129. Id. at 404, 367 S.E.2d at 238.
130. 189 Ga. App. 563, 377 S.E.2d 198 (1988).
131. Id. at 564, 377 S.E.2d at 199.
132. 187 Ga. App. 494, 370 S.E.2d 639 (1988).
133. Id. at 495, 370 S.E.2d at 640.
134. Id.
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III. IMPUTED LIABILITY

A. Master and Servant

In many torts cases, persons in addition to the immediate tortfeasor
may be answerable for the wrong, either on principles of respondeat supe-
rior, 135or some type of associational liability. 3 6 Obviously, many of these
issues arise in the context of the employer-employee (or, in law's quaint
language, the "master-servant") relationship.

In Jones v. Aldrich Co., 3 7 the court created an exception to the general
rule that the employer is not liable for injuries caused by an employee
who is en route to or from work.388 When the employee undertakes a spe-
cial mission for his employer while the employee is traveling to or from
work, and an injury arises, it is considered as arising in the scope of the
employment.'1 9

Another issue that frequently arises in the master-servant context is
the claim that the employer negligently hired or retained the employee. " °

Although application of this theory results in the master's liability for the
servant's wrongful act, it is not, properly speaking, a rule of imputed lia-
bility, but rather a tort claim made directly against the employer for his
own negligence.'14 In Harvey Freeman & Sons, Inc. v. Stanley," the
court held that a jury question existed about whether defendant had neg-
ligently hired or retained as apartment complex managers a married
couple who sexually molested plaintiffs who were minor children." 3 The
court distinguished its 1987 decision in Lear Siegler, Inc. v. Stegall,'"
which held that a negligent hiring claim only applies to torts committed
under color of employment,"9s by the fact that in Stanley, plaintiffs' asso-
ciation with the complex managers arose out of plaintiffs' tenant-landlord

135. See, e.g., Carden v. Munford, Inc., 189 Ga. App. 754, 755, 377 S.E.2d 524, 525 (1989)
(employee's intentional tort); Bacon v. News-Press & Gazette Co., 188 Ga. App. 703, 705,
373 S.E.2d 797, 799 (1988) (employee acting contrary to instructions).

136. See Tsilimos v. NAACP, 187 Ga. App. 554, 556, 370 S.E.2d 816, 818 (1988) (na-
tional organization not responsible for wrongful acts of local chapter in absence of evidence
of actual or apparent authorization or ratification).

137. 188 Ga. App. 581, 373 S.E.2d 649 (1988).
138. See Stenger v. Mitchell, 70 Ga. App. 563, 566, 28 S.E.2d 885, 887 (1944).
139. 188 Ga. App. at 583, 373 S.E.2d at 561 (quoting 6 D. BLASHFIELD, AUTOMOBILE LAW

& PRACTicE § 253.34 (1965)).
140. See O.C.G.A. § 34-7-20 (1988).
141. See Lindsey v. Winn-Dixie Stores, Inc., 186 Ga. App. 867, 869, 368 S.E.2d 813, 815

(1988).
142. 189 Ga. App. 256, 375 S.E.2d 261 (1988).
143. Id. at 258, 375 S.E.2d at 264.
144. 184 Ga. App. 27, 360 S.E.2d 619 (1987).
145. Id. at 28, 360 S.E.2d at 620.
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relationship to defendant.'4  In essence, then, the court grounded the
cause of action on defendant's breach of a private legal duty owed to
plaintiffs.

1 47

B. Negligent Entrustment

In Willis v. Allen,"" plaintiff bottomed her negligent entrustment",
claim on the theory that defendant's act of leaving the keys in her unat-
tended car at her parents' house where her brother also lived amounted
to defendant's implied consent for her brother to use the automobile.'50
The court unequivocally stated that "[tihe leaving of the keys in the car
was .. . insufficient to raise an inference of implied consent in and of
itself."'' Other evidence that negated such an inference in this case was
defendant's statement that her brother did not have permission to use
her car on the occasion in question and previously had been denied per-
mission to use her car because his driver's license had been suspended.
Additionally, her brother admitted that he knew he was not allowed to
use the car and that he should not have taken it from the driveway.152

The court in Keenan v. Hill5 s determined that a corporate officer's
knowledge of his own bad driving record cannot be imputed to the corpo-
ration to fulfill the knowledge element of a negligent entrustment claim
against the corporation.'" Although a corporation is normally bound by
the knowledge of its officers, when the officer departs from the scope of
his duties to the extent that his private interests outweigh his obligations
as a corporate representative, his knowledge will not be imputed to the
corporation.'" Under the circumstances of this case, the corporate of-

146. 189 Ga. App. at 257, 375 S.E.2d at 263-64.
147. "A tort is the unlawful violation of a private legal right other than a mere breach of

contract, express or implied." O.C.G.A. § 51-1-1 (1982). For a further discussion of the dis-
tinction between "public duty" and "private duty," see GEORGIA TORTS, supra note 2, § 1-2,
at 3.

148. ' 188 Ga. App. 390, 373 S.E.2d 79 (1988).
149. Under the theory of negligent entrustment, the owner of a motor vehicle may be

liable for injuries caused by the vehicle's operation by one whom the owner has permitted to
operate the vehicle, with the knowledge that the person was incompetent to operate the
vehicle safely. Wallace v. ARA Servs., Inc., 185 Ga. App. 639, 365 S.E.2d 461 (1988); Graham
v. Cleveland, 58 Ga. App. 810, 200 S.E. 184 (1938).

150. 188 Ga. App. at 391, 373 S.E.2d at 80. As a part of her negligent entrustment claim,
plaintiff also alleged defendant had knowledge of her brother's bad driving record consisting
of a suspended driver's license, several traffic violations, and two convictions of driving
under the influence. Id. at 390-91, 373 S.E.2d at 80.

151. Id. at 392, 373 S.E.2d at 81.
152. Id.
153. 190 Ga. App. 108, 378 S.E.2d 344 (1989).
154. Id. at 111, 378 S.E.2d at 348.
155. See Williams v. Citizens Bank, 182 Ga. App. 461, 356 S.E.2d 80 (1987).
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ficer's private interest in driving a vehicle outweighed his duty as a corpo-
rate representative to see that an incompetent driver was not allowed to
operate a vehicle owned by the corporation. 156

IV. NEGLIGENCE DEFENSES

A. Comparative Negligence

The Georgia Supreme Court in Union Camp Corp. v. Helmy'57 an-
swered the following certified question from the Eleventh Circuit Court of
Appeals in the affirmative:"' "In a negligence action under Georgia law
against multiple defendants, is a plaintiff whose comparative fault ex-
ceeds that of one defendant but does not exceed that of other defendants,
entitled to a judgment against both defendants? '59 Thus, in a case of
joint and several liability, for comparative negligence 60 purposes, the de-
fendants' liability is determined now by comparing the plaintiff's negli-
gence to the aggregate negligence of all joint tortfeasors.''

Justice Smith, in his dissent to the denial of certiorari in Starks v.
Robinsonss recognized that the correct method for determining damages
in a comparative negligence situation was set forth in Union Camp
Corp."' The court of appeals in Starks, however, held that when the
plaintiff's comparative negligence is 4ess than the defendant's negligence,
the jury may apportion damages in any manner that it sees fit.1"4 Noting
that this ruling could result in widely varying and unsound methods for

156. 190 Ga. App. at 111, 378 S.E.2d at 348.
157. 258 Ga. 263, 367 S.E.2d 796 (1988).
158. Id. at 263, 367 S.E.2d at 800.
159. Id. at 264, 367 S.E.2d at 797.
160. When the negligence of the plaintiff and the defendant are jointly the proximate

causes of an injury and when the plaintiff's negligence is less than the defendant's negli-
gence, the defense of comparative negligence may be available to limit and to reduce the
plaintiff's recovery. See McMullen v. Vaughan, 138 Ga. App. 718, 720, 227 S.E.2d 440, 442
(1976); Whatley v. Henry, 65 Ga. App. 668, 674, 16 S.E.2d 214, 220 (1941).

161. 258 Ga. at 268, 367 S.E.2d at 800. In making this ruling, the supreme court over-
ruled portions of three cases, all of which held that a plaintiff is not entitled to a judgment
against any joint tortfeasor defendant whose negligence is equal to or less than the plain-
tiff's negligence. Id. See Wilson v. Harrell, 87 Ga. App. 793, 798, 75 S.E.2d 436, 442 (1953);
Smith v. American Oil Co., 77 Ga. App. 463, 498, 49 S.E.2d 90, 108 (1948); Mishoe v. Davis,
64 Ga. App. 700, 707-08, 14 S.E.2d 187, 193 (1941).

162. 189 Ga. App. 168, 375 S.E.2d 86 (1988), cert. denied, 258 Ga. 828, 377 S.E.2d 503
(1989).

163. 258 Ga. at 828, 377 S.E.2d at 503 (Smith, J., dissenting).
164. 189 Ga. App. at 170-71, 375 S.E.2d at 89. See also Wright v. Satilla Rural Elec.

Coop., 179 Ga. App. 230, 232, 345 S.E.2d 892, 894 (1986); McDonald v. Vaughan, 115 Ga.
App. 544, 154 S.E.2d 871, 872 (1967).

19891



MERCER LAW REVIEW [Vol. 41

determining damages when comparative negligence comes into play,165

the court seemed to urge the formal adoption in Georgia of the apportion-
ment method explained in Georgia Railway & Power Co. v. Belote.61' Ac-
cording to that method, if "one third of the negligence which produced
the injury was attributable to [the plaintiff] and the remaining two thirds
was attributable to the defendant, the amount of the plaintiff's recovery
should be diminished by one third."1167

Plaintiff's decedent's failure to take any due care for his own safety
precluded a wrongful death recovery in Glass v. Bell.1" The court found,
as a matter of law, that the decedent's lack of caution was the proximate
cause of his death.169

B. Limitation of Actions

In Corporation of Mercer University v. National Gypsum Co.,1 70 the
Eleventh Circuit Court of Appeals certified the following question to the
Georgia Supreme Court: "Whether the discovery rule is applicable to
property damages cases where there is no applicable statute of repose but
there are knowledge and concealment of hazardous defects?" ' Answer-
ing this question in the negative, the court specifically adopted the posi-
tion espoused by Justice Weltner in his dissent to Lumbermen's Mutual

165. In this case, defendant's attorney argued to the jury that if "defendant was 60 per-
cent negligent and plaintiff 40 percent, plaintiff's negligence should be subtracted from de-
fendant's yielding for plaintiff a 20 percent recovery of his total damages." 189 Ga. App. at
170, 375 S.E.2d at 89. Such an apportionment of damages would be a boon to all defendants
in comparative negligence situations who are trying to reduce plaintiff's verdicts to as little
as possible.

166. 20 Ga. App. 454, 93 S.E. 62 (1917).
167. Id. at 454, 93 S.E. at 62.
168. 190 Ga. App. 159, 378 S.E.2d 385 (1989). In this case plaintiff's decedent was fatally

injured while driving his all-terrain vehicle when he ran into a cable that defendant had
strung across the road. Approximately thirty minutes prior to this accident, the decedent
had traversed this same road going in the opposite direction, had stopped and examined the
cable (which was marked with neon streamers), and had then driven around the cable to
continue on his way. Id. at 160, 378 S.E.2d at 386.

169. Id. at 161, 378 S.E.2d at 387. See also Georgia N. Ry. v. Dalton, 133 Ga. App. 34,
38, 209 S.E.2d 669, 672-73 (1974); Whatley v. Henry, 65 Ga. App. 668, 672-73, 16 S.E.2d 214,
218-19 (1941).

170. 258 Ga. 365, 368 S.E.2d 732 (1988). Because this case involved only property dam-
age, the applicable statute of limitations provided that "[aill actions for trespass upon or
damage to realty shall be brought within four years after the right of action accrues."
O.C.G.A. § 9-3-30 (1982).

171. 258 Ga. at 365, 368 S.E.2d at 732-33. Under the discovery rule, the statute of limita-
tions shall not begin to run against a claim until the plaintiff discovers or, through the
exercise of ordinary diligence, should discover the nature of his injury and the causal con-
nection between it and the defendant's negligent conduct. King v. Seitzingers, Inc., 160 Ga.
App. 318, 319, 287 S.E.2d 252, 254 (1981).
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Casualty Co. v. Pattillo Construction Co. 172 that the discovery rule
should be confined to cases involving bodily injury.'73 The court specifi-
cally extended the discovery rule applicable in legal malpractice cases to
accountant malpractice suits in Consolidated Management Services, Inc.
v. Halligan. 7 Under this rule, the statute of limitations"7 begins to run
from the date the breach of duty occurs, not from the date the client
ascertains the injury or discovers the error."17

A doctor's employment of a method of voluntary sterilization surgery
that was not authorized by plaintiff patient constituted actual fraud in
Gowen v. Cady,'7 which tolled the applicable statute of limitations'"8 un-
til plaintiff's discovery of the unauthorized surgery. 79 In two cases de-
cided during this survey period, Cannon v. Smith ' 0 and Rowell v. Mc-
Cue," the court of appeals pointed out that actual fraud which will toll
the statute of limitations in a medical malpractice action cannot be based
on a mere misdiagnosis."

8 2

172. 254 Ga. 461, 330 S.E.2d 344 (1985), overruled by, Corporation of Mercer Univ. v.
National Gypsum Co., 258 Ga. 365, 366, 368 S.E.2d 732, 733 (1988).

173. 258 Ga. at 366, 368 S.E.2d at 733. Concerning the application of the discovery rule
to continuing torts as expressed in Everhart v. Rich's, Inc., 229 Ga. 798, 194 S.E.2d 425
(1972), the court also held that they are also "limited to cases in which personal injury is
involved." 258 Ga. at 366, 368 S.E.2d 733. The court's decision in Mercer Univ. specifically
overruled contrary portions of Pattillo. See also Miles Ins. & Realty Co. v. Gilstrap, 187 Ga.
App. 858, 371 S.E.2d 672 (1988). Miles is another survey period case in which the court
relied on the decision in Mercer Univ. to hold that since the discovery rule was not applica-
ble to O.C.G.A. § 9-3-30 (1982), plaintiff's claim for damages to his real estate, which he
brought more than four years after completion of his house, was barred by the statute of
limitations. 187 Ga. App. at 858, 371 S.E.2d at 673.

174. 186 Ga. App. 621, 368 S.E.2d 148, aff'd, 258 Ga. 471, 369 S.E.2d 745 (1988).
175. See O.C.G.A. § 9-3-25 (1982).
176. 186 Ga. App. at 622, 368 S.E.2d at 150. See also Jankowski v. Taylor, Bishop & Lee,

246 Ga. 804, 806, 273 S.E.2d 16, 18 (1980); Ekern v. Westmoreland, 181 Ga. App. 741, 742,
353 S.E.2d 571, 572 (1987).

177. 189 Ga. App. 473, 376 S.E.2d 390 (1988). In this case, plaintiff had requested that
her fallopian tubes be "cut and tied," but defendant doctor used Bleier clips to effect the
sterilization and did not inform plaintiff of what he had done. Plaintiff subsequently became
pregnant. Id. at 473-74, 376 S.E.2d at 391.

178. An operation performed without the patient's consent constitutes a battery. Bailey
v. Belinfante, 135 Ga. App. 574, 575, 218 S.E.2d 289, 291 (1975). This type of battery carries
a two-year statute of limitations pursuant to O.C.G.A. § 9-3-33 (1982), and the medical mal-
practice limitations statute (O.C.G.A. § 9-3-71 (Supp. 1989)) is not applicable to it. Gowen
v. Carpenter, 189 Ga. App. 477, 478, 376 S.E.2d 384, 385-86 (1988).

179. 189 Ga. App. at 475-76, 376 S.E.2d at 392-93.
180. 187 Ga. App. 434, 370 S.E.2d 529 (1988).
181. 188 Ga. App. 528, 373 S.E.2d 243 (1988).
182. 187 Ga. App. at 437, 370 S.E.2d at 532; 188 Ga. App. at 530, 373 S.E.2d at 245. The

1989 General Assembly enacted a statute of limitations tolling provision for medical mal-
practice actions. Under the provisions of this new code section, the limitations period for
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In answering a certified question from the Eleventh Circuit Court of
Appeals concerning O.C.G.A. § 9-3-30.1,161 the Georgia Supreme Court in
Celotex Corp. v. St. Joseph Hospital,' held that statute to be unconsti-
tutional. 85 The majority found that the statute constituted a special
law186 and noted that:

This act singles out for special treatment property claims against manu-
facturers and suppliers of asbestos and differentiates them from all other
claims that might be based upon other hazardous or toxic substances.
Because we do not find this separate classification to be reasonable, the
statute does not meet constitutional standards.' 7

The court in LFE Corp. v. Edenfield1" was faced with an issue of first
impression concerning whether the court may apply retroactively a stat-
ute of repose when both the injury and the filing of the original complaint
occurred before its effective date.1"a In question was O.C.G.A. § 51-1-
11(c),'" which provides a ten-year statute of repose for negligence claims
against manufacturers of products.&" ' Referring to the case law of other
states for guidance s1

9 the court determined that it should not give section
51-1-11(c) retroactive effect to bar plaintiff's claim in this situation.1"

In the medical malpractice case of Ringewald v. Crawford W. Long Me-
morial Hospital,'" the court was called upon to clarify the relationship of

medical malpractice may be tolled for a certain period of time during which a potential
plaintiff has requested, but has not received, medical records to which he is entitled by law.
1989 Ga. Laws 419 (codified at O.C.G.A. § 9-3-97.1 (Supp. 1989)).

183. O.C.G.A. § 9-3-30.1 (Supp. 1989). By enacting this code section, the legislature cre-
ated an extension of the statute of limitations for certain claims brought against manufac-
turers or suppliers of asbestos products.

184. 259 Ga. 108, 376 S.E.2d 880 (1989).
185. Id. at 110, 376 S.E.2d at 882.
186. See GA. CONST. art. III, § 6, para. 4(a).
187. 259 Ga. at 110, 376 S.E.2d at 882 (emphasis in original).
188. 187 Ga. App. 785, 371 S.E.2d 435 (1988).
189. Id. at 787, 371 S.E.2d at 437.
190. O.C.G.A. § 51-1-11(c) (Supp. 1989). The particular subsection of this statute under

review was enacted in 1987. 1987 Ga. Laws 613.
191. O.C.G.A. § 51-1-11 (Supp. 1989).
192. Dodd v. Kiefer, 416 N.E.2d 463, 465 (1981); Street v. City of Anniston, 381 So. 2d

26, 29 (1980); Wimpey v. Sanchez, 386 So. 2d 1241, 1242 n.2 (1980); Grand Island School
Dist. v. Celotex Corp., 203 Neb. 559, 279 N.W.2d 603, 609 (1979); Andrulat v. Brook Hollow
Assocs., 176 Conn. 409, 407 A.2d 1017, 1018 (1979); Brooks v. New Orleans Pub. Serv., 370
So. 2d 686, 690 (1979); Hupp v. Gray, 46 111. 2d 78, 382 N.E.2d 1211, 1214 (1978).

193. 187 Ga. App. at 788-89, 371 S.E.2d at 438. This holding is also entirely consistent
with the general intent expressed by the Georgia legislature, that laws should not ordinarily
have a retroactive operation. See O.C.G.A. § 1-3-5 (1982).

194. 258 Ga. 302, 368 S.E.2d 490 (1988).
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the foreign object statute of limitations"" to the general limitations pe-
riod 00 for medical malpractice claims. s7 The court declined to extend the
general limitations period and maintained that an action involving a for-
eign object left in the body must be brought within one year of the date
of its discovery, regardless of whether the discovery date is within or be-
yond the general limitations proscription."

Because a claim for loss of consortium constitutes a right separate from
the underlying personal injury claim,199 the court in Johnson v. Yeager 00

held that a spouse bringing a loss of consortium claim could not benefit
from any statute of limitations tolling provisions, which were available to
the other spouse, and which extended the time for bringing his claim.2"
Plaintiff wife, therefore, could not extend her own limitations period'"1
because her husband was incompetent to pursue his medical malpractice
claim against defendants.2

08

The court in Shaw v. Lee204 admonished that in order to revive an ac-
tion pursuant to O.C.G.A. § 9-2-61(a) following a dismissal of the first
action,'"5 the plaintiff must pay all costs of the first action before the
commencement of the second action.', In this case, the applicable statute

195. There is a one-year limitations period for the bringing of an action from the date of
discovery of the existence of a foreign object left in the body. O.C.G.A. § 9-3-72 (Supp.
1989). For purposes of this section, fixation devices are not foreign objects. Id.

196. Id. § 9-3-71(a). Generally, an action for medical malpractice must be brought within
two years of the date on which the injury arising from a negligent act occurred. Id.

197. 258 Ga. at 303, 368 S.E.2d at 491.
198. Id. Plaintiff also contended that the bulldog clamp left in his body following sur-

gery was a fixation device and, therefore, his claim should be excepted from O.C.G.A. § 9-3-
72 (Supp. 1989). The court, however, held that fixation devices are items that are intended
to be left in the body after surgery, and bulldog clamps, used to occlude vein grafts tempo-
rarily during surgery, are meant to be removed prior to the surgery's termination. 258 Ga. at
304, 368 S.E.2d at 492.

199. See Stapleton v. Palmore, 250 Ga. 259, 260, 297 S.E.2d 270, 272 (1982); Deese v.
Parks, 157 Ga. App. 116, 118, 276 S.E.2d 269, 271 (1981); Armstrong Furniture Co. v.
Nickle, 110 Ga. App. 686, 689, 140 S.E.2d 72, 74 (1964).

200. 188 Ga. App. 588, 373 S.E.2d 763 (1988).
201. Id. at 590, 373 S.E.2d at 765.
202. A loss of consortium claim, as a result of medical malpractice, carries a two-year

statute of limitations. O.C.G.A. § 9-3-71 (Supp. 1989). See generally Hamby v. Neurological
Assocs., 243 Ga. 698, 256 S.E.2d 378 (1979); Gowen v. Carpenter, 189 Ga. App. 477, 376
S.E.2d 384 (1988).

203. A statute of limitations may be tolled during the pendency of a person's legal in-
competence. O.C.G.A. § 9-3-90(b) (Supp. 1989). See also id. § 9-3-95 (1982).

204. 187 Ga. App. 689, 371 S.E.2d 187 (1988).
205. When a plaintiff has commenced a case within the limitations period and later dis-

misses it, the case may be recommenced within six months after the dismissal. The second
filing will relate back to the time of the original filing, provided the plaintiff pays the court
costs as required by O.C.G.A. § 9-11-41(d), (e) (Supp. 1989). Id. § 9-2-61.

206. 187 Ga. App. at 690, 371 S.E.2d at 188-89 (citing O.C.G.A. § 9-2-61(a) (Supp.



MERCER LAW REVIEW [Vol. 41

of limitations had run against plaintiff subsequent to the filing of his first
action, which was dismissed, and before the filing of his second action. 07

Since plaintiff failed to pay the court costs and transfer costs"' of his
first action before his attempted revival action was filed, his second action
was barred by the statute of limitations because, "in the absence of pay-
ment of costs in the first suit, there is no suit pending and the statute of
limitations is not tolled."20'

C. Assumption of the Risk

After reiterating the essential elements of the defense of assumption of
the risk,210 the court in Fagan v. Atnalta, Inc.2" held that the patron of a
pub known as "The Beer Mug," who deliberately and voluntarily entered
a volatile confrontation between the female management and other rowdy
male customers, had assumed the risk for the injuries he received at the
hands of the rowdies.2 1 2 In a chivalrous dissent, Judge Deen stated that
the rescue doctrine exception to assumption of the risk as set forth in the
survey period case of Lorie v. Standard Oil Co."'3 was appropriately ap-
plicable to the factual circumstances in Fagan.21" The rescue doctrine ba-
sically eliminates an assumption of the risk defense when a person places

1988)).
207. Id. at 689-90, 371 S.E.2d at 188.
208. Transfer costs for transferring an action filed initially in the wrong county are re-

quired by GA. UNIF. SUPER. CT. R. 19 (1989).
209. 187 Ga. App. at 690, 371 S.E.2d at 189. The court also specifically held that the

costs referred to in O.C.G.A. § 9-11-41(d) (Supp. 1988) for purposes of O.C.G.A. § 9-2-61(a)
(Supp. 1988) included costs prescribed by GA. UNIF. SuPER CT. R. 19.1 (1989).

210. These elements include an actual knowledge of the danger inconsistent with safety,
an understanding and appreciation of the risk associated with the danger, and a voluntary
exposure to the risk. See General Tel. Co. v. Hiers, 179 Ga. App. 105, 106, 345 S.E.2d 652,
654 (1986); Yandle v. Alexander, 116 Ga. App. 165, 167, 156 S.E.2d 504, 505-06 (1967).

211. 189 Ga. App. 460, 376 S.E.2d 204 (1988).
212. Id. at 461-62, 376 S.E.2d at 205-06. The court also noted that plaintiff knew the pub

was staffed by females and that he was aware of prior assaults which had occurred on the
premises. Id. at 460, 376 S.E.2d at 205.

213. 186 Ga. App. 753, 368 S.E.2d 765 (1988).
214. 189 Ga. App. at 462, 376 S.E.2d at 206 (Deen, P.J., dissenting). The assertions of

the dissent and of appellate counsel in this matter move these writers to trespass upon the
dignity of the Mercer Law Review to the following extent:

In days of old, when men were bold
And knighthood was in flower,
To save a damsel in distress
Was every hero's solemn quest.
In days anew, such men are few,
This case will make them fewer;
Poor Mr. Fagan gave his best,
The court his valor should have blessed.
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himself in peril in order to save the life of another, unless his actions in
effecting the rescue are so imprudent that they may be classified as reck-
less or wanton.216

D. Delay in Service

The court did not find that the trial court abused its discretion in
Miller v. Hands1 by allowing personal service that was effected 161 days
after defendant raised the defense of insufficiency of service of process in
her responsive pleading to relate back to the filing of the original com-
plaint for statute of limitations purposes.2 17 In this case, plaintiff filed her
original complaint before the expiration of the applicable statute of limi-
tations. Plaintiff later refiled the complaint,2 18 and relied on the return of
service which indicated that personal service had been made on defend-
ant.2 9 Defendant filed her answer and raised the general defense of insuf-
ficiency of service of process. Defendant did not pursue her service de-
fense until after the six-month period for refiling the complaint had
elapsed. At that time, she made a motion to dismiss for failure of service
within the statutory period. Defendant finally was personally served ap-
proximately seven weeks after she filed her motion to dismiss.120

In contrast, plaintiffs in Garrett v. Godby22' had notice through sworn
interrogatories from defendant that the sheriff's service return was incor-
rect some five months prior to the time that defendant filed its motion to
dismiss.22 2 Plaintiffs, therefore, were deemed not to be diligent in perfect-

215. See Flowers v. Slash Pine Elec. Membership Corp., 122 Ga. App. 254, 258-59, 176
S.E.2d 542, 546 (1970); Blanchard v. Reliable Transfer Co., 71 Ga. App. 843, 845, 32 S.E.2d
420, 420-21 (1944). In Lone, the court of appeals reversed the trial court because it charged
the jury that plaintiff was under a duty to exercise ordinary care for his own safety during
the attempted rescue, rather than charging that plaintiff's prudence should be determined
by whether he acted rashly and wantonly under the circumstances. 186 Ga. App. at 754-55,
368 S.E.2d at 767.

216. 188 Ga. App. 256, 372 S.E.2d 657 (1988).
217. Id. at 258, 372 S.E.2d at 659. If a party makes a diligent attempt at service after

filing a complaint, then the court will treat the filing date as the date of the commencement
of the action for statute of limitations purposes. See Chance v. Planters Rural Tel. Coop.,
Inc., 219 Ga. 1, 6, 131 S.E.2d 541, 545 (1963); Childs v. Catlin, 134 Ga. App. 778, 781, 216
S.E.2d 360, 362 (1975); Hilton v. Maddox, Bishop, Hayton Frame & Trim Contractors, Inc.,
125 Ga. App. 423, 425, 188 S.E.2d 167, 169 (1972).

218. 188 Ga. App. at 256, 372 S.E.2d at 658. Plaintiff's first suit against defendant had
resulted in a mistrial, and plaintiff had refiled the suit in a timely manner pursuant to
O.C.G.A. § 9-2-61 (Supp. 1989). 188 Ga. App. at 256, 372 S.E.2d at 658.

219. 188 Ga. App. at 256, 372 S.E.2d at 658. The deputy actually had made service upon
the hospital administrator, not upon plaintiff personally. Id.

220. Id. at 257, 372 S.E.2d at 658.
221. 189 Ga. App. 183, 375 S.E.2d 103 (1988).
222. Id. at 185-86, 375 S.E.2d at 106. Personal service was not actually perfected upon



MERCER LAW REVIEW

ing service, and the court barred their complaint from relating back to
the original filing date.2 2 3

E. Immunities

In affirming a decision of the court of appeals, the Georgia Supreme
Court in Self v. City of Atlanta2 2 4 conclusively stated that a waiver of
sovereign immunity does not occur in any instance in which a governmen-
tal entity is given the capacity to "sue and be sued."2 2 That "language
[now] means only that the entity has the status and capacity to enter our
courts .... ,,226 After reiterating a brief history of the sovereign immu-
nity of municipalities, Judge Pope in his special concurrence to the court
of appeals decision seemed to express the most logical reason for the re-
tention of sovereign immunity in his statement that "the 'sue and be
sued' language found in the city's charter simply refers to those situations
in which, historically, the doctrine of municipal immunity has not been
applied.122 7 The City of Atlanta was also a party to another'survey period
case, Peeples v. City of Atlanta.2 In Peeples, the court found that the
city had sovereign immunity from plaintiff's claim. 29 The claim arose
when plaintiff's decedent's car was struck by a stolen car that was being
chased by a police car.230 The court stated that according to the facts of
this case, the accident occurred while the police officer was in the per-
formance of his official duties, for which the municipality had statutory
immunity pursuant to O.C.G.A. § 36-33-3.21

During this survey period, the supreme court in Jones v. Jones", re-

defendant until after he had filed his motion to dismiss. Id. at 184, 375 S.E.2d at 104.
223. Id. at 186, 375 S.E.2d at 106.
224. 259 Ga. 78, 377 S.E.2d 674 (1989).
225. Id. at 80, 377 S.E.2d at 676. The language in question is a part of the city charter of

Atlanta, Georgia, which provides that the city "may sue and be sued, and plead and be
impleaded in all courts of law and equity and in all action [sic] whatsoever ... " 1973 Ga.
Laws 2190.

226. 259 Ga. at 80, 377 S.E.2d at 676.
227. Self v. City of Atlanta, 188 Ga. App. 81, 84, 372 S.E.2d 283, 286 (1988), aff'd, 259

Ga. 78, 377 S.E.2d 674 (1989) (Pope, J., concurring specially). Although Judge Pope's rea-
soning appears limited to sovereign immunity as it applies to municipalities, the supreme
court's decision appears to be considerably broader and to include within its holding immu-
nity as it applies to all governmental entities, regardless of historical precedent.

228. 189 Ga. App. 888, 377 S.E.2d 889 (1989).
229. Id. at 890-91, 377 S.E.2d at 892-93.
230. Id. at 888, 377 S.E.2d at 890.
231. Id. at 890-91, 377 S.E.2d at 892-93 (citing O.C.G.A. § 36-33-3 (1987)). A municipal

corporation is not liable for the torts of policemen engaged in the discharge of the duties
imposed upon them by law. O.C.G.A. § 36-33-3 (1987).

232. 259 Ga. 49, 376 S.E.2d 674 (1989), rev'g 184 Ga. App. 709, 362 S.E.2d 403 (1987).
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versed 88 the court of appeals decision in that case, which was discussed
in last year's survey.1"4 The supreme court determined that the public
policy reasons for the implementation of interspousal tort immunity28' do
not apply when one spouse is deceased and specifically held that the ap-
plication of this doctrine to wrongful death actions violates the constitu-
tional guarantee of equal protection.'8 6

The court of appeals, dealing with an issue of first impression in Arnold
v. Arnold,'27 determined that the principles of the doctrine of parental
immunity23' are relevant when one sibling sues another.'8 ' In Arnold, one
unemancipated minor sibling brought a personal injury claim against an-
other sibling who was also an unemancipated minor at the time the suit
was filed, but who later attained majority before a trial on the merits of
the case.'40 Although the court did not determine at what maximum point
in time a defendant's status as a minor or as an adult becomes fixed after
a suit has been filed, it found that because defendant had reached the age
of majority prior to the trial court's having entered an order on a sum-
mary judgment motion, no immunity applied to preclude the suit.'41

In the survey period case of Holsey v. Hind,"'2 plaintiff brought an ac-
tion against defendant district attorney as a result of plaintiff's wrongful
imprisonment. Plaintiff was incarcerated on charges of arson and murder.
The next day, one of defendant's assistants obtained an order dead-dock-
eting the charges for lack of sufficient evidence against plaintiff, but
failed to notify plaintiff or plaintiff's attorney of this order. Plaintiff,
thereafter, was held in jail until some forty days later when he learned of
the order and was released."' Defendant asserted that he was entitled to

233. 259 Ga. at 49, 376 S.E.2d at 675.
234. See Adams & Adams, supra note 10, at 406-07.
235. See O.C.G.A. § 19-3-8 (Supp. 1989). Interspousal tort immunity is based on the

policy considerations of promotion of marital harmony and prevention of collusion between
spouses. See Robeson v. International Indem. Co., 248 Ga. 306, 308, 282 S.E.2d 896, 898
(1981).

236. 259 Ga. at 49-50, 376 S.E.2d at 675. The reader should note that prior to this deci-
sion, the court of appeals decision in Jones had been thoroughly disapproved and overruled
in the survey period wrongful death action of Trust Co. Bank v. Thornton, 186 Ga. App.
706, 709, 368 S.E.2d 158, 160 (1988).

237. 189 Ga. App. 101, 375 S.E.2d 225 (1988), aff'd, 259 Ga. 150, 377 S.E.2d 856 (1989).
238. See •generally Clabough v. Rachwal, 176 Ga. App. 212, 335 S.E.2d 648 (1985); Es-

chen v. Roney, 127 Ga. App. 719, 194 S.E.2d 589 (1972); Bulloch v. Bulloch, 45 Ga. App. 1,
163 S.E. 708 (1931).

239. 189 Ga. App. at 103, 375 S.E.2d at 227.
240. Id. at 103-04, 375 S.E.2d at 227.
241. Id. at 104, 375 S.E.2d at 227.
242. 189 Ga. App. 656, 377 S.E.2d 200 (1988).
243. Id. at 656, 377 S.E.2d at 200.
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prosecutorial immunity for his actions."" The trial court agreed, finding
that

although the failure to serve the [plaintiff] or his counsel with a copy of
the motion and order resulting in the dead-docketing of the charges may
not have involved the exercise of any prosecutorial discretion or judg-
ment, such conduct being intimately associated with the judicial phase of
the criminal process, was nevertheless within the scope of the [defend-
ant's] absolute prosecutorial immunity.24'

In a lengthy and withering dissent to this case, Chief Judge Birdsong ex-
pressed that "[t]here is no acceptable excuse for this injustice, and there
is no law or rule of law which gives a prosecutor the insidious power to do
this sort of thing by shielding him with immunity. 2 4 6

F. Limited Duty

In an effort to be relieved from the restrictions of an exculpatory provi-
sion in her membership contract with defendant, plaintiff in Day v. Fan-
tastic Fitness, Inc.247 cancelled the contract and received a refund of her
membership fee after she slipped and fell in defendant's shower.24 8 Plain-
tiff then claimed that the exculpatory language in the contract releasing
defendant from liability for ordinary negligence in plaintiff's use of the
premises was no longer applicable to thwart her personal injury claim
that resulted from her fall in the shower.249 The court held that plaintiff,
having initially waived by contract her right to pursue ordinary negli-
gence claims against defendant, could not "retroactively change the terms
of the relationship merely by cancelling the contract and receiving a re-
fund of her membership fee after being injured.' ' 0

244. Id., 377 S.E.2d at 201. See Smith v. Hancock, 150 Ga. App. 80, 256 S.E.2d 627, 628
(1979).

245. 189 Ga. App. at 657, 377 S.E.2d at 201. Plaintiff had contended that.,pursuant to
O.C.G.A. § 17-1-1 (1982), defendant had a statutory duty to serve plaintiff and/or his coun-
sel with a copy of the motion and order concerning the dead-docketing of plaintiff's criminal
charges. 189 Ga. App. at 656, 377 S.E.2d at 200-01.

246. 189 Ga. App. at 658, 377 S.E.2d at 202 (Birdsong, C.J., dissenting).
247. 190 Ga. App. 46, 378 S.E.2d 166 (1989).
248. Id. at 46, 378 S.E.2d at 166-67.
249. Id., 378 S.E.2d at 167.
250. Id. at 47, 378 S.E.2d at 167. Interestingly, the court also noted that even if plaintiff

had cancelled her membership contract retroactively her status upon defendant's premises
would have been that of a licensee or trespasser rather than an invitee, with the result that
plaintiff would be required to show willful and wanton negligence on the part of defendant
in order to effect a recovery. Id. See generally GEORGIA TORTS, supra note 2, § 4-1.
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V. OTHER GROUNDS OF TORT LIABILITY

A. Products Liability

"[Georgia's] public policy as expressed by the legislature evinces a con-
sidered posture of laissez-faire regarding (automobile] protection and re-
straints."' 5 1 In Honda Motor Co. v. Kimbrel,2' the court of appeals ap-
plied this policy to hold that an automobile manufacturer was not liable
under theories of either negligence or strict liability for failure to furnish
"passive occupant protection," such as air cushions or airbags.'5 ' Reciting
the familiar litany that a manufacturer is not an insurer of goods, but is
obligated only to design a product that is reasonably safe for the use in-
tended, the court held that defendant could not be liable for negligent
product design when defendant was in compliance with applicable federal
regulations concerning safety restraints.2 4

The court was not so lenient with defendant in Blossman Gas Co. v.
Williams.'" In that case, the court held that failure to discharge properly
the voluntarily assumed duty to warn of a defective product is an actiona-
ble tort.2" Plaintiffs had purchased a gas water heater from a third party.
Defendant knew of a defect in the thermostats installed on the type of
heater involved and offered to notify its customers (including plaintiffs)
of the manufacturer's recall effort, but defendant never did so.15 7 "Given
the well established principle of Georgia law concerning the duty of vol-
unteers to exercise ordinary care,"" said the court, "we hold that when a
dealer voluntarily agrees to notify its customers of a product recall and to
mail notices [but fails] to perform its voluntarily assumed task, its negli-
gence in failing to perform this obligation will give rise to a cause of ac-
tion . .. ."259

B. Strict Liability

In Fields v. Thompson,260 the court was faced squarely with an inter-

251. Honda Motor Co. v. Kimbrel, 189 Ga. App. 414, 417, 376 S.E.2d 379, 382 (1988).
252. 189 Ga. App. 414, 376 S.E.2d 379 (1988).
253. Id. at 414-15, 376 S.E.2d at 380-81.
254. Id. at 418-19, 376 S.E.2d at 383 (citing Federal Motor Vehicle Safety Standard 208,

49 C.F.R. § 571.208 (1981)). Many of the cases cited by the court are collected and discussed
in GEORGIA TORTS, supra note 2, § 25-9.

255. 189 Ga. App. 195, 375 S.E.2d 117 (1988).
256. Id. at 198, 375 S.E.2d at 120.
257. Id. at 196, 375 S.E.2d at 118-19.
258. Id. at 198, 375 S.E.2d at 120.
259. Id. See Huggins v. Aetna Cas. & Surety Co., 245 Ga. 248, 249, 264 S.E.2d 191, 192

(1981) (citing RESTATEMENT (SECOND) OF TORTS § 324A (1964)).
260. 190 Ga. App. 177, 378 S.E.2d 390 (1989).
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pretation of the 1985 amendment to O.C.G.A. § 51-2-7 that established a
vicious propensity standard for animals who cause injury to a person.""
The court held that as a result of this amendment, for situations involv-
ing a local "leash law" and when the animal is not constrained, the prior
requirement of knowledge of vicious propensity'" has been abrogated26 s

By presenting evidence that [defendant's] animal was required to be on a
leash by an ordinance of the applicable governmental body and that the
animal was not on a leash at the time of the occurrence, [plaintiff] has
presented sufficient evidence to prove vicious propensity of [defendant's]
dog under O.C.G.A. § 51-2-7.'"

C. Nuisance

Although nuisance actions are among the oldest known to the law,'"'
plaintiffs do not frequently employ them, doubtless because of the innu-
merable technical difficulties with which they are freighted.2"s A nuisance
claim nevertheless may afford relief not available under other theories of
recovery.1se For example, although sovereign immunity is generally a de-
fense to a tort claim based purely on negligence, it affords no defense to a
nuisance caused by a municipal corporation.2"1 Plaintiffs successfully ap-
plied this principle in two survey period cases. In City of Eatonton v.
Few,1ss the court, affirming a jury verdict for plaintiffs in a wrongful

261. Id. at 177, 378 S.E.2d at 391. The applicable portion of O.C.G.A. § 51-2-7 (Supp.
1989) as amended by 1985 Ga. Laws 1033 provides: "In proving vicious propensity, it shall
be sufficient to show that the animal was required to be at heel or on a leash by an ordi-
nance of a city, county, or consolidated government, and said animal was at the time of the
occurrence not at heel or on.a leash."

262. See generally McBride v. Wasik, 179 Ga. App. 244, 345 S.E.2d 921 (1986); Pearce v.
Shanks, 153 Ga. App. 693, 266 S.E.2d 353 (1980): Chandler v. Gately, 119 Ga. App. 513, 167
S.E.2d 697 (1969).

263. 190 Ga. App. at 177, 378 S.E.2d at 391. The court declined to rule on this same
issue in the earlier survey period case of Evans-Watson v. Reese, 188 Ga. App. 292, 294, 372
S.E.2d 675, 677 (1988).

264. 190 Ga. App. at 178, 378 S.E.2d at 392 (citing O.C.G.A. § 51-2-7 (Supp. 1989)).
265. Generally, nuisance actions can be traced back to the thirteenth century. See W.

PROSSER & W.P. KRErON, PRossEa & KEErON ON THE LAW OF TORTS § 86 (5th ed. 1984). The
earliest Georgia nuisance action was Bonner v. Welborn, 7 Ga. 296 (1849).

266. "Nuisance is one area of law in which persons can find themselves wronged without
a remedy, because of certain limitations on what can constitute a nuisance, as well as the
fairly restrictive requirements imposed on who is allowed to invoke the aid of the courts
concerning the wrongful conduct and its effects." GEORGIA TORTS, supra note 2, § 27-4, at
307 (emphasis in original).

267. See generally GEORGIA TORTS, supra note 2, § 27-5.
268. See Mayor of Savannah v. Palmerio, 242 Ga. 419, 426, 249 S.E.2d 224, 229 (1978);

22 ENCYCLOPEDIA OF GA. LAW Municipal Corporations § 69.1 (1989).
269. 189 Ga. App. 687, 377 S.E.2d 504 (1988).
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death case, held that defendant municipality operated a public swimming
pool in a manner that constituted a nuisance.270 In City of Fairburn v.
Cook,27 1 the court similarly concluded that a city which installed and
maintained traffic signals so that they were obscured by a preexisting rail-
road bridge was liable on a theory of nuisance."'

D. Defamation

In Diamond v. American Family Corp.,73 the court was faced once
again with the competing interests of the individual in his good name and
reputation and of the first amendment274 guarantees of free speech and
press27 The question presented to the court in Diamond was what stan-
dard of care should be required of a broadcaster in disseminating defama-
tory information about a private individual. The court reviewed the de-
velopment of federal constitutional law in this area and concluded that a
broadcaster must exercise ordinary care in reporting information about a
private individual, even if the information pertains to a matter of general
or public interest.2s" A plaintiff must still show actual malice, however, to
recover punitive damages.2 7

7

Publication is an indispensable element of a defamation claim.27, Over
the years, however, Georgia courts have created a legal fiction that there
is no "publication" unless the statement is made to an individual other
than one who is privileged to communicate or to receive the informa-
tion. M For example, the court considered communications between the
hospital superintendent and his deputy concerning alleged on-the-job
sexual misconduct of a hospital employee in Kurtz v. Williams s0 not to
be published, because "those who heard the slander. . . were within the

270. Id. at 687, 377 S.E.2d at 505.
271. 188 Ga. App. 58, 372 S.E.2d 245 (1988).
272. Id. at 64-65, 372 S.E.2d at 251-52.
273. 186 Ga. App. 681, 368 S.E.2d 350 (1988).
274. U.S. CONST. amend. I. See generally New York Times Co. v. Sullivan, 376 U.S. 254

(1964).
275. 186 Ga. App. at 682, 368 S.E.2d at 352. See O.C.G.A. § 51-5-1(a) (1982); Spence v.

Johnson, 142 Ga. 267, 269-70, 82 S.E. 646, 647 (1914).
276. 186 Ga. App. at 683-84, 368 S.E.2d at 353. Of particular interest was the Supreme

Court's decision, in Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), that "so long as they
do not impose liability without fault, the States may define for themselves the appropriate
standard of liability for a publisher or broadcaster of defamatory falsehood injurious to a
private individual." Id. at 347. Georgia followed the Gertz ruling in Triangle Publications v.
Chumley, 253 Ga. 179, 181, 317 S.E.2d 534, 536 (1984).

277. 186 Ga. App. at 685, 368 S.E.2d at 354.
278. See GEORGIA ToRTs, supra note 2, § 28-4.
279. See, e.g., Carter v. Willowrun Condominum Ass'n, 179 Ga. App. 257, 258, 345

S.E.2d 924, 925 (1986).
280. 188 Ga. App. 14, 371 S.E.2d 878 (1988).
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administration of the hospital and had a duty or authority that gave them
reason to receive the information .... ",si Thus, in Kurtz, the court held
that "[w]hether the communication was made maliciously and with
knowledge of falsity is immaterial . . . . ,2 The effect of this "legal fic-
tion," of course, is to shield this class of communications with an absolute
privilege,'8 8 a status that previously in Georgia has been reserved only for
judicial proceedings.0 4 This is probably not what the court intended to
do, but it is logically the result. Rather than continuing to apply this
complex and confusing legal fiction, "[tihe more realistic approach" as
last year's survey observed, "is to subject these kinds of communications
to a straightforward privilege analysis."'" Axiologically, if a defamed pri-
vate citizen can recover from a broadcaster for the broadcaster's failure to
exercise ordinary care,'0 a defamed employee ought to be able to recover
from his employer on a showing of actual malice.

E. Mental Abuse

Although torts of mental abuse,'8 7 such as infliction of emotional dis-
tress, '2 false arrest and imprisonment, ' and invasion of privacy"90 pro-
vide some of the most refreshing factual settings to be found in all of tort
law,"1 they also seem to occupy a disproportionate amount of judicial

281. Id. at 15, 371 S.E.2d at 880.
282. Id. at 16, 371 S.E.2d at 880-81.
283. Id. at 15, 371 S-E.2d at 880. "[T]he characteristic of an absolute privilege, as distin-

guished from a conditional privilege, [is) the issue of malice. Malice is not an issue in abso-
lute privilege; 'all inquiry into good faith is closed.'" Rivers v. Goodson, 188 Ga. App. 661,
373 S.E.2d 843, 844 (1988) (quoting Fedderwitz v. Lamb, 195 Ga. 691, 692, 25 S.E.2d 414,
416 (1943)).

284. See GEORGIA TORTs, supra note 2, § 28-5, at 323-24.
285. Adams & Adams, supra note 10, at 414. Accord PROSSER & KEETON, supra note 265,

§ 113, at 799.
286. See supra notes 273-77 and accompanying text.
287. See generally GEORGIA TORTS, supra note 2, ch. 29.
288. See, e.g., Henderson v. Sherrington, 189 Ga. App. 498, 376 S.E.2d 397 (1988); Moses

v. Prudential Ins. Co. of Am., 187 Ga. App. 222, 369 S.E.2d 541 (1988).
289. See, e.g., Carruth v. Roberts, 189 Ga. App. 247, 375 S.E.2d 499 (1988); Welton v.

Georgia Power Co., 189 Ga. App. 17, 375 S.E.2d 108 (1988).
290. See, e.g., Szczuka v. BellSouth Mobility, Inc., 189 Ga. App. 370, 375 S.E.2d 667

(1988).
291. This is not to imply that these cases are "funny," because they certainly are not to

the parties involved in them, but even the most solemn observer must acknowledge the
quantum difference between the interest value of the "blood and guts" cases that comprise
the bulk of tort law, and such cases as Cabaniss v. Hipsley, 114 Ga. App. 367, 151 S.E.2d 496
(1966), and Christy Bros. Circus v. Turnage, 38 Ga. App. 581, 144 S.E. 680 (1928). See also
Russell v. State, 188 Ga. App. 167, 372 S.E.2d 445 (1988), a survey period case that has
nothing to do with tort law but everything to do with the sense of perspective that ought to
be maintained by lawyers and judges alike,
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resources in relation to their social utility.'" This is a primary explana-
tion for the limited consideration allotted in this Article to the relatively
large number of mental abuse cases the courts decided during the survey
period.

Malicious Prosecution. In 1987, the supreme court in Monroe v.
Sigler2

9 enunciated a seemingly clear-cut and straightforward rule: Ab-
sent evidence of fraud or corruption, a trial court's denial of a motion for
directed verdict of acquittal in the underlying criminal case constitutes a
binding determination of the existence of probable cause that will defeat
a subsequent malicious prosecution claim.2" The "Monroe doctrine,"
however, engendered considerable appellate turmoil during the survey pe-
riod. In Warren v. Akins,' a panel of the court of appeals seized on the
"fraud or corruption" exception to the rule of Monroe.2" The panel held
that, for summary judgment purposes, evidence of denial of the motion
for directed verdict of acquittal in the criminal trial was insufficient to
pierce the complaint's allegation that defendant charged plaintiff
"falsely" in the criminal case.'" The Georgia Supreme Court took the
case on certiorari,'9 and held that "this puts an additional and improper
burden on the movant for summary judgment."'29 The court said that
once the defendant has negated the essential element of probable cause
by showing the denial of a motion for directed verdict in a prior criminal
case, the burden shifts to the plaintiff to offer evidence of his own to
generate a fact question. 00 The court indicated that evidence of fraud or
corruption would be sufficient to create an issue of fact concerning proba-
ble cause.'01

292. Cf. Judge Beasley's observation for the court in K-Mart Corp. v. Griffin, 189 Ga.
App. 225, 375 S.E.2d 257 (1988), that a "[p]laintiff has a particularly heavy burden in mali-
cious prosecution cases because of the countervailing public interest in encouraging the citi-
zen to discharge his duty to society to vindicate violations of law. 'The courts have always
distrusted malicious prosecution actions, and have retained a strong hand over them."' Id.
at 226, 375 S.E.2d at 258 (quoting W. PRosszR, HANDBOOK OF THE LAw Or TORTS § 119, at
846 (4th ed. 1971)).

293. 256 Ga. 759, 353 S.E.2d 23 (1987).
294. Id. at 761, 353 S.E.2d at 25. Lack of probable cause for the underlying prosecution

is an essential element of a malicious prosecution claim. O.C.G.A. § 51-7-40 (1982).
295. 188 Ga. App. 602, 373 S.E.2d 802, rev'd, 258 Ga. 853, 375 S.E.2d 605 (1989).
296. See 256 Ga. at 761, 353 S.E.2d at 25 (citing Warren, 188 Ga. App. at 603-04, 373

S.E.2d at 803).
297. 188 Ga. App. at 604, 373 S.E.2d at 803.
298. Akins v. Warren, 258 Ga. 853, 375 S.E.2d 605 (1988).
299. Id. at 854, 375 S.E.2d at 606.
300. Id.
301. Id.

TORTS1989]



MERCER LAW REVIEW' [Vol. 41

In Griffin v. Georgia Power Co., 30
2 the court of appeals, in a highly

questionable five to four decision, engrafted a "ratchet rule" onto
Monroe. In the criminal prosecution, the trial court denied the motion for
a directed verdict of acquittal at the close of the State's evidence, but
subsequently granted the renewed motion for acquittal at the close of all
the evidence.303 The five-judge majority in Griffin insisted on the strictest
possible reading of Monroe, holding, in effect, that the State's ability to
establish a prima facie case would always be treated as dispositive of the
issue of whether the criminal prosecution was supported by probable
cause.304 In Seven Hills Security, Inc. v. Dillingham,305 two judges, on
identical facts, changed their votes to follow Griffin in a different five-
judge majority.s"

Griffin and Dillingham are bad decisions and should be overruled.
They do considerable violence to the judicial economy considerations un-
derlying the "law of the case" rule set forth in Bradley v. Tattnall
Banks 7 by eliminating the trial court's right to correct its own error in
such a case. By imposing an additional burden on the first denial of a
motion for directed verdict of acquittal in a criminal case, Griffin and
Dillingham unduly hamper the proper administration of the criminal
laws, contrary to the well-settled policy concerns by which all malicious
prosecution actions should be governed.'0

Abusive Litigation. Both the legislature and the courts have been
locked for several years in "mind-numbing battle with the many-headed
hydra of 'abusive litigation' law." '' Prior to 1989, the legislature largely
confined its contributions to the passage of the fee-shifting provisions of
O.C.G.A. § 9-15-14,3'0 while the supreme court came forth in 1986 with

302. 186 Ga. App. 565, 367 S.E.2d 832 (1988).
303. Id. at 565, 367 S.E.2d at 833.
304. See id. at 568-69, 367 S.E.2d at 835 (Banke, P.J., dissenting).
305. 188 Ga. App. 1, 372 S.E.2d 1 (1988).
306. Id. at 2, 372 S.E.2d at 2. Judge Sognier, of the Griffin dissent, joined the majority in

Dillingham, and Presiding Judge Deen left the Griffin majority to write the Dillingham
dissent. Id.

307. 170 Ga. App. 821, 822-24, 318 S.E.2d 657, 661-62 (1984). The "law of the case" rule
makes previous decisions controlling between the same parties in the same case. Id. It is,
however, "subject to the power of the court, and the court may, in a proper case disregard
or correct its former decision where the cause remains pending before it." Id. at 823, 318
S.E.2d at 661 (emphasis added).

308. See supra note 292.
309. Ferguson v. City of Doraville, 186 Ga. App. 430, 432, 367 S.E.2d 551, 554 (1988),

overruled on other grounds, Vogtle v. Coleman, 259 Ga. 115, 376 S.E.2d 861 (1989).
310. O.C.G.A. § 9-15-14 (Supp. 1989). In 1984, the General Assembly had also expanded

Georgia's historic fee-shifting statute to cover non-contract actions. See 1984 Ga. Laws 22,
sec. 13 (codified at O.C.G.A. § 13-6-11 (Supp. 1989)).
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the precedent-shattering decision of Yost v. Torok"1 that "created from
the framework of malicious use and abuse of process the tort of 'abusive
litigation' . . . ,,812 The 1989 General Assembly, however, scored what
could be a major coup de grace in this fray with the passage of a compre-
hensive "abusive litigation" law. 18 The act may ultimately be declared
unconstitutional, however, because the legislation involveds1' also
amended the libel laws' and, thus, arguably refers to more than one
subject matter in violation of the Georgia Constitution.316

Space limitations do not permit an analysis of all the ramifications of
this new law, 17 but it is vital to note the provision that "[tihis article is
the exclusive remedy for abusive litigation.8 18 Thus, the legislature has
preempted the field formerly dominated by Yost and its progeny, and
when those cases are inconsistent with the statute, they will no longer
control. For example, the statute replaces the mandatory counterclaim re-
quirements of Yost819 with a return to the traditional rule8" that "lain
action or claim [for abusive litigation] requires the final termination of
the proceeding in which the alleged abusive litigation occurred . 88.1.31

Also, the statute makes the measure of damages "all damages allowed by
law as proven by the evidence, including costs and expenses of litigation
and reasonable attorney's fees. 8 28 This completes the trend started by
the supreme court in Vogtle v. Coleman,28 a case that allowed defendant
to recover attorney fees for maintaining his Yost counterclaim. 8' Previ-
ously, the general rule was that attorney fees and expenses of litigation,

311. 256 Ga. 92, 344 S.E.2d 414 (1986).
312. Adams & Adams, supra note 10, at 418.
313. 1989 Ga. Laws 408, sec. 2 (codified at O.C.G.A. tit. 51, ch. 7, art. 5 (Supp. 1989)).
314. S. 239, 1989 Leg., 1989 Ga. Laws 408.
315. See 1989 Ga. Laws 408, sec. 1 (codified at O.C.G.A. § 51-5-12 (Supp. 1989)).
316. "No bill shall pass which refers to more than one subject matter .... GA. CONST.

art. III, § 5, para. 3.
317. See GEORGIA TO Ts, supra note 2, § 29-6, for an analysis of the new legislation and

its relationship to previously existing statutory and case law.
318. O.C.G.A. § 51-7-85 (Supp. 1989) (emphasis added). The law applies only to claims

filed on and after its effective date, April 3, 1989. Id.
319. 256 Ga. at 96, 344 S.E.2d at 417-18.
320. See, e.g., Georgia Educ. Auth. (Schools) v. Davis, 227 Ga. 36, 39-40, 178 S.E.2d 853,

855-56 (1970); Georgia Veneer & Package Co. v. Florida Nat'l Bank, 198 Ga. 591, 609, 32
S.E.2d 465, 475-76 (1945); Woolbright v. Hensley, 174 Ga. App. 615, 615, 330 S.E.2d 812,
813 (1985).

321. O.C.G.A. § 51-7.84(b) (Supp. 1989).
322. Id. § 51-7.83(a).
323. 259 Ga. 115, 376 S.E.2d 861 (1989).
324. Id. at 119, 376 S.E.2d at 864.
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often the major costs to the victim of an abusive lawsuit, were not recov-
erable,3ss except under the nonjury provisions of O.C.G.A. § 9-15-14.3',

F. Wrongful Death

Can a plaintiff recover in a wrongful death case when the decedent
committed suicide? Certainly, "[w]here the decedent's acts were voli-
tional and the product of a lucid, competent, adult mind, the decedent's
conduct would be the sole proximate cause of death."88 In Brandvain v.
Ridgeview Institute, Inc.,28 however, decedent committed suicide while
he was a mental patient confined under the care of defendants."" The
court held that this case presented jury questions on the rational, voli-
tional nature of decedent's suicide, the foreseeability of the suicide, and
the reasonableness of defendant's measures to protect decedent from
himself.30 Thus, the court held that a jury verdict of $1.3 million for
plaintiff was proper.831

G. Fraud

Defendants' alleged fraudulent misrepresentations to plaintiffs pro-
vided the subject at issue in two survey period cases, Wyse v. Potamkin
Chrysler-Plymouth, Inc.332 and Trust Co. Bank v. Christmas.333 In Wyse,
plaintiffs alleged that the fraud consisted of misrepresentations concern-
ing defendant's intention to repair a torn seat and the paint job on a
vehicle plaintiffs purchased from defendant. The uncontroverted evidence
showed that defendant, at no charge to plaintiffs, corrected a misstitch on
the front seat and wet sanded, buffed, and waxed the paint to eliminate
the paint bubbles., 4 The court held that this evidence "conclusively ne-
gated the allegation that the [defendant] never intended to make good on
its promise to perform the repairs in question." 35 Plaintiffs in Christmas

325. Id. at 117-18, 376 S.E.2d at 863. See GEORGIA TORTS, supra note 2, § 29-6, at 305
n.2.

326. See O.C.G.A. § 9-15-14 (Supp. 1989).
327. ELDRIDGE'S GEORGIA WRONGFUL DEATH ACTIONS § 4-4, at 75 (R. Cleary ed. 1987).
328. 188 Ga. App. 106, 375 S.E.2d 265 (1988), a/I'd, 259 Ga. 376, 382 S.E.2d 597 (1989).
329. 188 Ga. App. at 116, 372 S.E.2d at 266.
330. Id. at 118-19, 372 S.E.2d at 274-75.
331. Id. at 111, 372 S.E.2d at 269.
332. 189 Ga. App. 64, 374 S.E.2d 785 (1988).
333. 189 Ga. App. 372, 375 S.E.2d 644 (1988).
334. 189 Ga. App. at 65, 374 S.E.2d at 786, After this work was completed, plaintiffs

were apparently still dissatisfied with the paint repairs. The car was then examined by the
Chrysler Customer Service Satisfaction Arbitration Board, which determined that the paint
was in good condition and needed no further repairs. Id.

335. Id.
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contended that, subsequent to their loan default, they were defrauded by
defendant's misrepresentations to them concerning procedures. The evi-
dence showed that plaintiff, Mrs. Christmas, had misunderstood from de-
fendant's employee the legal procedures defendant would pursue in con-
nection with a repossession of the collateral .33 While recognizing that the
law affords relief for actionable misrepresentations, the court held that
relief cannot be afforded for a mistaken construction of otherwise truthful
statements and representations.3 3 7

Actionable fraud requires that the aggrieved party have a justifiable
right to rely upon the misrepresentations made to him.33' In Crawford v.
Williams,3 3' the court determined that because plaintiff made no efforts
himself to ascertain the boundaries of property he had purchased, he
could not be said to have justifiably relied on defendant's misrepresenta-
tions concerning those boundaries.3 40

Plaintiff in Rhodes v. Perimeter Properties, Inc.3 41 relied on his asser-
tion of a confidential relationship between himself and defendant3 42 to
excuse his failure to read a contract, in which there were some omitted
provisions, before he signed it. 4s There was no evidence of any actual
suppression, misrepresentation, or concealment of facts and, under these
circumstances, the court determined that plaintiff "was bound to keener

336. 189 Ga. App. at 372-73, 375 S.E.2d at 645-46.
337. Id.
338. See generally Moran v. NAV Servs., 189 Ga. App. 825, 377 S.E.2d 909 (1989); Hud-

son v. Venture Indus., Inc., 147 Ga. App. 31, 248 S.E.2d 9 (1978), afl'd, 243 Ga. 116, 252
S.E.2d 606 (1979); State Farm Mut. Auto. Ins. Co. v. Wendler, 120 Ga. App. 839, 172 S.E.2d
360 (1969).

339. 258 Ga. 806, 375 S.E.2d 223 (1989).
340. Id. at 808, 375 S.E.2d at 225. See also Hill v. Century 21 Max Stencil Realty, Inc.,

187 Ga. App. 754, 371 S.E.2d 217, 219 (1988). The court decided Hill during the survey
period and determined that plaintiffs could not justifiably rely on defendant's representa-
tions concerning the zoning of certain property when plaintiffs never attempted to ascertain
for themselves the property's zoning status prior to the closing. Id. at 756, 371 S.E.2d at 219.

341. 187 Ga. App. 55, 369 S.E.2d 332 (1988).
342. See O.C.G.A. § 23-2-58 (1982); Cochran v. Murrah, 235 Ga. 304, 306, 219 S.E.2d

421, 423 (1975); Capriulo v. Bankers Life Co., 178 Ga. App. 635, 637-38, 344 S.E.2d 430, 432
(1986). One party may have the right to rely on representations made by another party
when a confidential relationship exists between them. See, e.g., Dover v. Burns, 186 Ga. 19,
196 S.E. 785 (1938).

343. 187 Ga. App. at 55, 369 S.E.2d at 332. One who is able to read a written contract
and who signs it, not under any emergency, with no trick or artifice being used to obtain his
signature, is precluded from alleging fraud in the procurement of his signature to such con-
tract. See Truitt-Silvey Hat Co. v. Callaway & Truitt, 130 Ga. 637, 61 S.E.2d 481, (1908);
Citizens Bank, Vienna v. Bowen, 169 Ga. App. 896, 897, 315 S.E.2d 437, 439 (1984); Penn-
sylvania Life Ins. Co. v. Tanner, 163 Ga. App. 330, 334-34, 293 S.E.2d 520, 523 (1982).
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vigilance on his own behalf and was not entitled to the extraordinary
privilege of relying on the fiduciary relationship to relieve him of his ordi-
nary duty to read his document."3 4'

344. 187 Ga. App. at 56-57, 369 S.E.2d at 333.
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