
Real Property

by Robert L. Foreman, Jr.*
and

T. Daniel Brannan**
and

R. Thomas Hicks***

I. INTRODUCTION

During this survey period, there were developments of interest in a va-
riety of areas of real property law in Georgia. These areas included ease-
ments, foreclosure, landlord and tenant, and, finally, legislation. In the
following pages, the authors sample some of these developments.

II. ADVERSE POSSESSION

One interesting decision during the survey period was Brown v. Wil-
liams.' In Brown, plaintiffs sued to enjoin defendants' trespass on land to
which plaintiffs claimed title by deed. Defendant executors answered with
a claim that they, in their representative capacity, owned the land by vir-
tue of adverse possession. A sharply divided court affirmed summary
judgment in favor of defendant executors and held that plaintiffs had not
contradicted defendants' motion for summary judgment based upon ad-
verse possession.3

First, plaintiffs argued that their payment of property taxes on the land
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raised a question of fact regarding possession.4 Citing Mitchell v. Gunter,s
the supreme court held that payment of property taxes was "not evidence
of title and ownership." Second, plaintiffs argued that the decedent's use
of the land had been permissive.7 Plaintiffs testified that Mr. Brown, who
was apparently in the chain of title of plaintiffs' deed, had given the dece-
dent permission to run cattle on the land.$ The court held that this testi-
mony was inadmissible because it was evidence of an oral transaction
with a deceased person offered in suit against the defendant executors.,

Third, plaintiffs contended that Mr. Brown's ordering the deceased's
timber cutting crew to leave interrupted the decedent's adverse posses-
sion. 10 The court, however, never considered the merit of this argument
because of deficiencies in the evidence relied upon by plaintiffs." Finally,
plaintiffs argued that the decedent could not have adversely possessed
the land because the decedent had been a grantor in the chain of title of
plaintiffs' deed."s The court rejected plaintiffs' arguments and, in doing
so, noted that the decedent had merely executed a quitclaim deed to
plaintiffs' grantor, and that the decedent's adverse possession had not
commenced until some time thereafter. Consequently, the court held that
the decision in Malette v. Wright," cited by plaintiffs, was inapplicable
because of a different factual situation."

Those dissenting were of the strong view that there was a genuine issue
of material fact regarding whether a bonafide claim of right accompanied
the decendent's possession." The dissenters cited a line of decisions in
which the courts held that no prescription runs in favor of one who takes

4. Id. at 6, 375 S.E.2d at 836.
5. 170 Ga. 135, 152 S.E. 466 (1930).
6. 259 Ga. at 6, 375 S.E.2d at 836 (quoting Mitchell, 170 Ga. at 146, 152 S.E.2d at 472).
7. Id. (citing Dickson v. Davis, 237 Ga. 883, 230 S.E.2d 279 (1976), for the proposition

that permissive use would defeat adverse possession).
8. Id. at 7, 375 S.E.2d at 836 (citing Wilson v. Nichols, 253 Ga. 84, 316 S.E.2d 752

(1984)).
9. Id.

10. Id.
11. Id. The court held that adverse possession must be continuous in order to be part of

the foundation of prescriptive title. Id. (citing O.C.G.A. § 44-5-161(a)(3) (1982)). Plaintiffs
sought to demonstrate the interruption of possession by use of an affidavit not served until
the day of the hearing for summary judgment and not filed until some months later. The
court held that the Civil Practice Act, 1966 Ga. Laws. 609 (codified as amended at O.C.G.A.
tit. 9, ch. 11 (1982 & Supp. 1989)), barred the affidavit from consideration as evidence. 259
Ga. at 7, 375 S.E.2d at 836. See Brown v. Rowe, 178 Ga. App. 575, 344 S.E.2d 245 (1986).

12. 259 Ga. at 7, 375 S.E.2d at 836.
13. 120 Ga. 735, 48 S.E. 229 (1904). The decision in Malette concerned a grantor who

remained in possession after mistakenly including the land in question in a warranty deed.
Id. at 736, 48 S.E. at 229.

14. 259 Ga. at 7, 375 S.E.2d at 836.
15. Id. at 9, 375 S.E.2d at 838 (Carley, J., dissenting).
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possession of land knowing it does not belong to him (for instance, a
squatter)."'

III. LAND LINES AND BOUNDARIES

In Crawford v. Williams,17 the supreme court reversed the court of ap-
peals decision discussed in the 1988 survey and, in doing so, slowed the
erosion of the doctrine of caveat emptor.18 In Crawford, plaintiff purchas-
ers of defendant's real property sued defendant for fraud because the
well, the water source for the property, and a portion of the driveway
leading to the house were not included within the boundaries of the prop-
erty.1' In considering defendant's summary judgment motion to dismiss
plaintiffs' claim of fraud, the court noted the following facts as construed
most favorably to plaintiffs: (1) Defendant's real estate agent had alleg-
edly told plaintiff purchasers that the well was the water source for the
property. The real estate agent, however, allegedly did not tell the pur-
chasers that the well was not located on the property; (2) Defendant's
real estate agent also allegedly told the purchasers that they did not have
to prepare a survey because an earlier survey would suffice; and (3) The
purchasers did not examine the existing survey or have a new survey
made.' 0

The court held that the purchasers' failure to obtain a new survey did
not, in and of itself, constitute lack of due diligence as a matter of law.21

Nevertheless, the court reversed the court of appeals and dismissed plain-
tiffs' claim of fraud, holding that the purchasers had failed to exercise
due diligence as a matter of law in ascertaining the boundaries of the
property." Apparently, the court considered it particularly significant
that plaintiffs did not (1) walk around the property to try to find the
boundary markers, (2) commission a survey or examine the existing sur-

16. Id. at 9-10, 375 S.E.2d at 838 (citing Ellis v. Dasher, 101 Ga. 5, 29 S.E. 268 (1897);
Erwin v. Miller, 203 Ga. 58, 45 S.E.2d 192 (1947); Bell v. Chandler, 23 Ga. 356 (1857);
Bridges v. Braccett, 205 Ga. 637, 54 S.E.2d 642 (1949); Cowart v. Young, 74 Ga. 694 (1885);
Hannah v. Kenney, 210 Ga. App. 824, 83 S.E.2d 1 (1954)).

17. 258 Ga. 806, 375 S.E.2d 223 (1989).
18. Id. at 807, 375 S.E.2d at 225. See Foreman, Brannan & Panovka, Real Property, 40

MERCER L. Rav. 337, 348-50 (1988); Williams v. Crawford, 186 Ga. App. 643, 368 S.E.2d 337
(1988).

19. 258 Ga. at 806-07, 375 S.E.2d at 224.
20, Id. at 807, 375 S.E.2d at 224-25.
21. Id.
22. Id.
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vey,23 or (3) ask whether the well and the driveway were actually included
within the boundaries of the property.2 '

IV. EASEMENTS

In Fairfield Corp. v. Thornton,"' the court held that defendant's subdi-
vision plat meant what it said.20 Defendant was a subdivision lot owner in
plaintiff developer's subdivision. At the time defendant purchased his lot
from plaintiff, the recorded plat designated land adjacent to defendant's
lot as a drainage area. Plaintiff sued to prevent defendant's encroachment
upon the adjacent land. Defendant, believing he had acquired an ease-
ment in the drainage area, counterclaimed to enjoin plaintiffs develop-
ment of the drainage area."

The trial court held that because defendant purchased his lot in the
subdivision pursuant to a recorded plat, defendant thereby acquired an
easement by express' grant over the drainage area shown on the plat.2 '
Noting that there was no evidence defendant had abandoned the drain-
age easement, the supreme court affirmed on that issue."' The supreme
court, however, reversed the trial court in part because of the trial court's
overbroad complete and total injunction of plaintiff's development of the
lot including the drainage area, holding that there was insufficient evi-
dence to show that any alteration of the lot whatsoever by plaintiff would
have irreparably injured defendant.8 0 Thus, the supreme court would al-
low development of the drainage easement area by plaintiff so long as the

23. Id. Defendant's real estate agent had referred plaintiffs to a plat which would have
revealed that the well and the driveway were not located on the property but which plain-
tiffs failed to examine. Id.

24. Id. Another decision during the survey period may well have also slowed the erosion
of the doctrine of caveat emptor. In Miller v. Neel, 189 Ga. App. 392, 375 S.E.2d 887 (1988),
subdivision lot owners sued the subdivision developers for fraud when their lots flooded.
The court held that plaintiffs had not established fraud because they failed to present evi-
dence of the developers' prior knowledge of the flooding. Id. at 392, 375 S.E.2d at 888. In
addition, the court refused to accept plaintiffs' claim that the developers' failure tb obtain
an engineering report, which, presumably, would have revealed the potential for flooding,
constituted fraud. Id. The court also refused to accept plaintiffs' argument that the develop-
ers' representations that the property was suitable for residential purposes were fraudulent.
Id. Instead, the court characterized these representations as merely expressions of opinion
that would not support a claim for fraud. Id.

25. 258 Ga. 805, 374 S.E.2d 727 (1989).
26. Id. at 806, 374 S.E.2d at 728.
27. Id. at 805-06, 374 S.E.2d at 728.
28. Id. at 805, 374 S.E.2d at 728.
29. Id. (citing Tietjen v. Meldrim, 169 Ga. 678, 151 S.E. 349 (1929); Walker v. Duncan,

236 Ga. 331, 223 S.E.2d 675 (1976)).
30. Id. at 805-06, 374 S.E.2d at 728.
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development did not conflict with defendant's easement rights in the
drainage area.3

In Henderson v. Cam Development Co.,32 the court's decision rested on
whether the land in contention was wild land or improved land.88 Plaintiff
filed a petition in probate court against defendant, seeking removal of an
obstruction from a private way that plaintiff claimed over defendant's
property." The probate court determined that the private way claimed
by plaintiff was over wild land.' 5 Because plaintiff had not used the pri-
vate way for twenty years and thus had not acquired prescriptive rights
therein, the probate court denied plaintiff's petition for removal of the
obstruction. s

The court of appeals reversed, noting testimony at trial by both plain-
tiff and officers of defendant that indicated defendant's property was im-
proved land, not wild land in a "state of nature."' 7 Plaintiff testified that
community members had cleared and used defendant's land as a picnic
area and that there were buildings and a barn placed upon the land."
Defendant's officers testified that there were trash piles upon defendant's
land and that there may have been part of the foundation of a building
upon the land.8' Because defendant's property was improved land, the
court of appeals held that plaintiff need only have shown seven years use
of the private way to acquire prescriptive rights thereto.4' The trial
court's holding that twenty years use was necessary prevented plaintiff
from showing this seven years use at trial."

In the case of Thomason v. Kern & Co.,"1 the Supreme Court of Geor-
gia thwarted a developer's effort to have his "way" instead of honoring an
existing driveway easement.'8 In Thomason, plaintiff filed an injunctive
action to prevent defendant development company from blocking a pre-
scriptive driveway easement that plaintiff had acquired over defendant's
land prior to defendant's purchase. Defendant wanted to relocate plain-

31. Id. at 806, 374 S.E.2d at 728.
32. 190 Ga. App. 199, 378 S.E.2d 495 (1989).
33. Id. at 200, 378 S.E.2d at 495.
34. Id. at 199, 378 S.E.2d at 495.
35. Id.
36. Id. at 199-200, 378 S.E.2d at 495.
37. Id. at 201, 378 S.E.2d at 496 (citing Hopkins v. Roach, 127 Ga. 153, 56 S.E. 303

(1906)). The court also cited Hopkins for the proposition that the descriptive words "wild
lands" were in contradistinction to the descriptive words "improved lands." Id. at 200, 378
S.E.2d at 495-96.

38. Id., 378 S.E.2d at 496.
39. Id.
40. Id. at 199, 378 S.E.2d at 495.
41. Id. at 199-200, 378 S.E.2d at 495.
42. 259 Ga. 119, 376 S.E.2d 872 (1989).
43. Id. at 120, 376 S.E.2d at 872.
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tiff's driveway easement in order to develop the portion of the property
that included the driveway easement. When plaintiff learned that defend-
ant intended to relocate the driveway easement, plaintiff gave defendant
written notice of plaintiff's right to use the driveway easement in its origi-
nal location.

44

Thereafter, plaintiff and defendant entered into negotiations regarding
the relocation of the driveway easement. When plaintiff and defendant
were unable to reach an agreement, defendant blocked plaintiff's private
way, and plaintiff filed suit.45 The trial court held that defendant could
move the driveway easement so long as plaintiff was not inconve-
nienced. 4' The supreme court reversed the trial court, holding instead
that defendant could not move the driveway easement.' 7 The supreme
court noted that "[olne who would acquire a prescriptive easement must
not have shifted the path from place to place during the establishment
period.' '

4 Similarly, the court explained that once plaintiff acquired the
easement, defendant could not move the driveway easement' 9 In re-
sponse to defendant's argument that its proposed new driveway would
have improved plaintiff's rights, the court underlined its strong feeling by
stating that even if defendant had offered plaintiff "a gold-plated drive-
way," defendant could not force plaintiff to accept a different easement
just because defendant wanted to develop its land.s0

In its ruling, however, the supreme court remanded the case to the trial
court for further consideration on the issue of laches.5' The court ob-
served that defendant spent a considerable amount of money in develop-
ing its property and that plaintiff waited for several months after defend-
ant began its development before filing suit.53 Thus, the court held that
laches possibly could bar plaintiff's claim.5

Justice Smith alone dissented on the issue of laches, arguing that the
doctrine of laches was inapplicable.5 Justice Smith observed that plain-
tiff filed suit only thirty-one days after defendant obstructed the private
way; thus, it was not accurate for the majority to state that plaintiff
waited several months before filing suit.5 In addition, Justice Smith ob-

44. Id. at 119-20, 376 S.E.2d at 872.
45. Id.
46. Id.
47. Id. at 120, 376 S.E.2d at 873.
48, Id., 376 S.E.2d at 872 (citing Raines v. Petty, 170 Ga. 53, 152 S.E. 44 (1930)).
49, Id.
50, Id., 376 S.E.2d at 873.
51. Id.
52. Id., 376 S.E.2d at 872.
53. Id., 376 S.E.2d at 873 (citing Bacon v. Edwards, 234 Ga. 100, 214 S.E.2d 539 (1975)).
54. Id. at 121, 376 S.E.2d at 873 (Smith, J., dissenting).
55. Id. at 123, 376 S.E.2d at 876.
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served that defendant did not spend large sums of money in developing
its property over the private way; rather, defendant spent large sums of
money in developing its property around the private way. 6 Justice Smith
also noted that the law favors good faith negotiations. Because plaintiff
negotiated with defendant before filing suit, Justice Smith maintained
that this negotiation by plaintiff should not work against him by render-
ing plaintiff vulnerable to laches.1s

V. PARTITION

In Stone v. Benton,"' the supreme court interpreted the effect of Offi-
cial Code of Georgia Annotated ("O.C.G.A.") section 44-6-166.1,10 added
in 1983.'1 In Stone, plaintiff tenant in common sued the other tenant in
common in defendant's county of residence, Jasper County, seeking an
equitable partition of land in Cobb County under O.C.G.A. § 44-6-140.*s

The trial court granted defendant's motion to dismiss because plaintiff
had an adequate remedy at law in Cobb County under O.C.G.A. § 44-6-
160 and, accordingly, had no right to pursue an equitable remedy in Jas-
per County.s3 Plaintiff, however, appealed the trial court's decision, argu-
ing that she had no adequate remedy at law under section 44-6-160 be-
cause the additional remedy under section 44-6-166.1 was unavailable to
her."'

Section 44-6-166.1 provides that one co-owner may buy out another co-
owner if a party other than the petitioner convinces the trial court that
partitioning the land would depreciate the value of the land in question."'
The court held instead that section 44-6-166.1 merely gave tenants in
common a third potential remedy-buy-out-in addition to the two pre-
viously available remedies-partition or sale of the land in question."
The unavailability of the buy-out remedy to plaintiff did not result in an
inadequate remedy at law for plaintiff.6 ' Thus, the supreme court af-

56. Id. at 125, 376 S.E.2d at 875.
57. Id. at 124, 376 S.E.2d at 875.
58. Id.
59. 258 Ga. 539, 371 S.E.2d 864 (1988).
60. O.C.G.A. § 44-6-166.1 (Supp. 1989).
61. 1985 Ga. Laws 149 (codified as amended at O.C.G.A. § 44-6-166.1 (Supp. 1989)).
62. 258 Ga. at 539, 371 S.E.2d at 864 (citing O.C.G.A. § 44-6-140 (1982)).
63. Id. (citing O.C.G.A. § 44-6-160 (1982)). Under O.C.G.A. § 44-6-160, the proper venue

in an action for partition at law would have been Cobb County, not Jasper County. 258 Ga.
at 539, 371 S.E.2d at 864.

64. 258 Ga. at 539-40, 371 S.E.2d at 864-65 (citing O.C.G.A. § 44-6-160 (1982); O.C.G.A.
§ 44-6-166.1 (Supp 1989)).

65. O.C.G.A. § 44-6-166.1 (Supp. 1989).
66. 258 Ga. at 540, 371 S.E.2d at 865.
67. Id.
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firmed the trial court's dismissal of plaintiff's claim for equitable parti-
tion filed in Jasper County."

VI. DEEDS AND CONSTRUCTION OF REMAINDERS

In Chester v. Cannon,"9 another of the seemingly unlimited number of
"class" cases, the deceased grantor had reserved by deed a life estate for
himself in fifty acres of land in Bulloch County and had conveyed the
remainder interest in the fifty acres in fee simple to his daughter and to
"her children born and to be born. 70 The court noted that this deed was
ambiguous and in need of construction to resolve a dispute among the
daughter's children.71 The issue was which of the daughter's children
should be included as tenants in common in the remainder interest. The
trial court held that the class of children included as tenants in common,
which was subject to opening after the original conveyance, closed at the
time of the daughter's death.7' The supreme court reversed and held in-
stead that the class would close at the time of the grantor's death-that
is, at the termination of the grantor's life estate.73

VII. RESTRICTIVE COVENANTS

In Puryear v. Deakins,7" defendant Deakins had contracted to purchase
four subdivision lots from the subdivision developer in September 1986.
On October 17, 1986, the developer recorded restrictive covenants that
purported to apply to all fourteen lots in the subdivision, including the
four lots under contract with Deakins. Later that same day, Deakins filed
suit for specific performance against the developer, seeking to force the
sale of the four lots to him, and at the same time filed a lis pendens
against the developer, listing the four lots he had contracted to purchase.

68. Id.
69. 258 Ga. 486, 371 S.E.2d 387 (1988).
70. Id. at 486, 371 S.E.2d at 387.
71. Id.
72. Id. at 488, 371 S.E.2d at 388.
73. Id., 371 S.E.2d at 388-89. The court cited O.C.G.A. § 44-6-65 (1982), which provides:

"Estates in remainder may be created for persons not in being. If such remainder is vested,
it will open up to take in all persons within the description who come into being up to the
time the enjoyment of the estate commences." 258 Ga. at 487, 371 S.E.2d at 388. The court
also stated the general rule that

Where the class gift is of a present estate, the membership of the class will be
determined as of the effective date of the instrument creating the estate. Where
the class is to take [a] future interest, the class need not be determined until the
future interest becomes a present estate.

Id. (quoting Agnor, Class Gifts-The Confusing Rules, 6 GA. ST. B.J. 169, 171 (1969)).
74. 258 Ga. 618, 373 S.E.2d 15 (1988).
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Subsequently, Deakins won the specific performance suit."'
Plaintiff Puryear purchased her lot from the developer by deed dated

November 14, 1986. When she became aware that Deakins intended to
build duplexes on his lots, Puryear filed suit to enjoin Deakins from doing
so alleging that he was in violation of the restrictive covenants .7 The is-
sue was whether Deakins' lis pendens notice, which stated his claim of
contractual right to buy four lots in the subdivision, gave notice to plain-
tiff purchaser of another subdivision lot that the four lots described in
the lis pendens notice were not encumbered by the restrictive cove-
nants7 The court held that the lis pendens did constitute such notice
with regard to Deakins' four lots. 78 Plaintiff argued, apparently incor-
rectly, that the lis pendens was outside her chain of title, and, therefore,
she had no notice.7 ' The court observed that if the validity of the restric-
tive covenants for the entire subdivision were of concern to plaintiff, then
plaintiff had a duty to examine the chain of title for all the subdivision
lots in the subdivision. 0

Holbrook v. Davison"1 was one of the more unusual decisions during the
survey period. In Holbrook, plaintiffs and defendants each owned lots in
the same subdivision. Defendants owned one residence on a tract com-
prised of four lots and also owned a number of other lots in the subdivi-
sion that were not adjacent to the residence lots but contained sufficient
acreage to allow defendants to maintain horses and cattle. Plaintiffs sued
to prevent defendants from maintaining the livestock, arguing that the
subdivision's restrictive covenants, which provided that the lots were to
be used for single family residences only, were sufficient to preclude the
livestock.82

The supreme court noted that restrictive covenants impaired the rights
of land use and that the restrictive covenants, therefore, should be
strictly construed. s3 The court cited language from other provisions of the

75. Id. at 618, 373 S.E.2d at 15-16.
76. Id., 373 S.E.2d at 16.
77. Id.
78. Id. (citing Lankford v. Holton, 205 Ga. 476, 53 S.E.2d 679 (1949), for the proposition

that the developer could not impose restrictions upon lots the developer had contracted to
sell prior to the restrictions).

79. Id. The court observed that "[t]he lis pendens notice was recorded under the name
of the lots' common grantor prior to the date that Ms. Puryear took title." Thus, appar-
ently, the lis pendens was in plaintiff's chain of title. Id. at 619, 373 S.E.2d at 16.

80. Id. at 618-19, 373 S.E.2d at 16.
81. 258 Ga. 844, 375 S.E.2d 840 (1989).
82. Id. at 844-45, 375 S.E.2d at 841.
83. Id. at 845, 375 S.E.2d at 841 (citing Davis v. Miller, 212 Ga. 836, 96 S.E.2d 498

(1957)). The court also noted that any doubt concerning restrictions on use of land should
be construed in favor of the grantee. Id. (citing Voyles v. Knight, 220 Ga. 305, 138 S.E.2d
565 (1964)).

1989] 325
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restrictive covenants that specifically contemplated barns and boundary
fences of forty-eight inches in height." The court concluded that this lan-
guage was indicative of the developer's intent to allow for livestock.8 In
addition, the developer testified at trial that he had specifically contem-
plated livestock and that he therefore had omitted a restrictive covenant
he had used in other subdivisions that specifically excluded livestock."
Thus, the court allowed the livestock, notwithstanding that the covenants
restricted the use of subdivision lots to single family residences only.' 7

It is interesting to compare the supreme court's decision in Holbrook
with the supreme court's decision in Elder v. Watts," a decision dis-
cussed in an earlier survey."9 Both the Holbrook and Elder decisions
point to the importance of careful drafting, a recurrent theme emphasized
in prior surveys.' 0 Attorneys must carefully draft single family residential
restrictions purporting to exclude livestock or some use of the land other
than for the residence itself by clearly and specifically excluding these
uses.

VIII. FoRECLOSURE

In Palmer v. Mitchell County Federal Savings & Loan Association,1
the court of appeals considered a matter not likely to arise very often-a
dispute between borrowers and their lender over insurance proceeds re-
ceived by the lender from the insurance company after foreclosure, but as
a result of a fire that took place more than a year prior to foreclosure."
Defendant lender had bid in the full amount of indebtedness owed by
plaintiffs when defendant took title to the property at the foreclosure.
Defendant, however, had incurred a loss in marketing the property after
the foreclosure; the amount of that loss exceeded the amount of insurance
proceeds paid to defendant." The court held that, in order for plaintiffs
to recover money received by defendant from a third party, namely the
insurance company, which "ought in equity and good conscience to have
been paid to the plaintiff . . .,"" plaintiff must show that defendant
would be unjustly enriched if the court allowed defendant to retain the

84. Id. at 846, 375 S.E.2d at 842.
85. Id.
86. Id.
87. Id.
88. 252 Ga. 212, 312 S.E.2d 331 (1984).
89. See Foreman & Brannan, Real Property, 36 MEacER L. Rzv. 285, 296 (1984).
90. See id. See also Foreman, Brannan & Panovka, supra note 18, at 348-50.
91. 189 Ga. App. 646, 377 S.E.2d 4 (1988).
92. Id. at 646, 377 S.E.2d at 5.
93. Id. at 646-47, 377 S.E.2d at 5-6.
94. Id. at 648, 377 S.E.2d at 7.
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insurance proceeds. 5 Plaintiff did not establish unjust enrichment to de-
fendant, and, accordingly, the court allowed defendant to retain the in-
surance proceeds."

In First National Bank v. Childress-Ross Properties, Inc.,s7 the court
considered a petition to confirm seven foreclosure sales. The issue was
whether the successful bid at the foreclosure sales was at least equal to
the market value of the condominium units sold at those sales." There
was testimony at trial that the retail value of the condominium units if
sold individually would have been greater than the bid. There was also
testimony that the wholesale value of the condominiums sold together
would have been less than the bid." The trial court denied confirmation
of the foreclosure because the condominium units were all separately fi-
nanced-that is, the borrower had executed and delivered to the lender a
separate note and security deed for each of the seven condominium units
foreclosed upon by the lender.'00 Accordingly, in calculating the market
value of the condominium units, the court held that the appropriate evi-
dence was that which showed the total value of the units with each unit
appraised separately.' 0 ' Consequently, because the sum of the individual
values of the units was in excess of the amount paid for the units at the
foreclosure sale, the court of appeals affirmed the trial court's denial of
the confirmation.10

2

IX. LIENS

In Walk Softly, Inc. v. Hyzer,103 the court of appeals considered
whether a builder's affidavit and a seller's affidavit, valid on their face,
were sufficient under O.C.G.A. § 44-14-361.2 to extinguish the labor and
materialmen's liens by summary judgment when there was evidence that
the affiant did not know what he was signing and was not sworn as the
statute required.104 The court noted that mechanics' and materialmen's

95. Id.
96. Id. (citing Bob Parrott, Inc. v. First Palmetto Bank, 133 Ga. App. 447, 211 S.E.2d

401 (1974)).
97. 189 Ga. App. 765, 377 S.E.2d 533 (1989).
98. Id. at 766, 377 S.E.2d at 534.
99. Id. at 765-66, 377 S.E.2d at 533-34. The lender, the successful bidder at the foreclo-

sure sale; argued that its subsequent costs in marketing the twelve condominium units sepa-
rately should have been given consideration by the court; the court, however, rejected this
contention. Id. at 766, 377 S.E.2d at 534 (citing Wheeler v. Coastal Bank, 182 Ga. App. 112,
354 S.E.2d 694 (1987)).

100. Id.
101. Id.
102. Id. at 767, 377 S.E.2d at 534.
103. 188 Ga. App. 230, 372 S.E.2d 500 (1988).
104. Id. at 231, 372 S.E.2d at 501 (citing O.C.G.A. § 44-14-361.2 (Supp. 1989)).
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liens are in derogation of the common law and, thus, to be strictly con-
strued,10 and that courts must weigh the equities in favor of the good
faith purchaser rather than the lienholder. 100 The court interpreted sec-
tion 44-14-361.2 as extinguishing lien claims if the affidavits are valid on
their face, so long as there is an "absence of any evidence indicating that
the owner was aware of the irregularity [and absence of) allegations and
proof of fraud and/or collusion . . . ."7 Because the materialmen pro-
duced no evidence that the owners had knowledge of any flaws or impro-
prieties regarding the affidavits,108 the owners prevailed against the mate-
rialmen's claim.'"

In Peters v. Imperial Cabinet Co.,110 plaintiff materialman brought a
civil suit for false swearing against defendant, alleging that defendant ex-
ecuted a false affidavit and thereby prevented plaintiff from enforcing a
lien against property sold by defendant's company. The court first held
that a civil cause of action for false swearing does exist in Georgia."' The
court, however, held that the false swearing must be intentional." 2 The
court found that plaintiff presented no evidence from which the jury
could have concluded that defendant's false swearing was intentional.'1
Defendant apparently believed when he executed the affidavit stating
there were no claims against the property that the dispute with plaintiff
materialman had been settled.'

X. SALES CONTRACTS

In Denny v. Nutt,"" plaintiff purchasers sued because defendant seller
failed to close the sale of a residence pursuant to the parties' written con-
tract. Specifically, plaintiffs sued for specific performance and for dam-
ages that included loan application costs, moving expenses, loss of time
from work, and the projected increased interest rates plaintiffs would
have to pay if the real estate were ultimately sold to plaintiffs. 16 Citing

105. Id. at 232, 372 S.E.2d at 502 (citing Dixie Concrete Serv. v. Life Ins. Co., 174 Ga.
App. 866, 331 S.E.2d 889 (1985)).

106. Id. at 233, 372 S.E.2d at 502.
107. Id., 372 S.E.2d at 503 (quoting Jackson's Atlanta v. Industrial Tractor, 139 Ga.

App. 422, 228 S.E.2d 324 (1976)).
108. Id. at 232, 377 S.E.2d at 502.
109. Id. at 233, 377 S.E.2d at 503.
110. 189 Ga. App. 337, 375 S.E.2d 635 (1988).
111. Id. at 338, 375 S.E.2d at 636.
112. Id. at 339, 375 S.E.2d at 636.
113. Id., 375 S.E.2d at 637.
114. Id. at 337-38, 375 S.E.2d at 635-36.
115. 189 Ga. App. 387, 375 S.E.2d 878 (1988).
116. Id. at 387-88, 375 S.E.2d at 878.
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Quigley v. Jones,' " the court held that the trial court properly disallowed
the damages claimed by plaintiff in light of the general rule of Quigley
that

the measure of damages for breach of a contract to sell land is the differ-
ence between the contract price and the fair market value of the land at
the time of the breach ... in the absence of a clause in the parties'
contract expressly authorizing such [additional] recovery [as plaintiffs
sought in Denny] ....11s

In'so ruling, the court reaffirmed the general rule of Quigley that

[d]amages recoverable for a breach of [a real estate sales] contract are
such as arise naturally and according to the usual course of things from
such breach [that is, general damages] and such as the parties contem-
plated, when the contract was made, as the probable result of its breach
[that is, consequential damages].'

The court held that there was no evidence that the parties contemplated
the type of damages plaintiff sought, and, as a result, these damages did
not constitute consequential damages under Quigley.'2 0

The decision in Denny again points to the importance of careful draft-
ing. It seems that under Quigley, consequential damages, to be recover-
able, must be "such as the parties contemplated, when the contract was
made . . . . ,,2 Thus, in order to ensure the recovery of consequential
damages, attorneys must enumerate specifically consequential damages
when drafting the sales contract.1 12

In Sackett v. Wilson,"' plaintiff purchaser sued defendant sellers for
specific performance of a real estate sales contract. Defendants argued
that the contract's legal description was insufficient in and of itself with-
out the inclusion of a photocopy of a tax plat depicting the property. This
tax plat was attached to the contract at the time the parties signed the
contract. Defendants, however, pointed out that the parties did not sign
the attachment, nor was it referenced in the body of the contract.12 4 Nev-

117. 255 Ga. 33, 334 S.E.2d 664, affg 174 Ga. App. 787, 332 S.E.2d 7 (1985).
118. 189 Ga. App. at 388, 375 S.E.2d at 878 (quoting Quigley, 255 Ga. at 33, 334 S.E.2d

at 665).
119. Id. at 388-89, 375 S.E.2d at 879 (quoting Quigley, 255 Ga. at 35, 334 S.E.2d at 666)

(Hill, J., dissenting)).
120. Id. at 389, 375 S.E.2d at 879.
121. Id. at 388, 375 S.E.2d at 879 (quoting Quigley, 255 Ga. at 35, 334 S.E.2d at 665).
122. Id. at 389, 375 S.E.2d at 879.
123. 258 Ga. 612, 373 S.E.2d 10 (1988).
124. Id. at 613, 373 S.E.2d at 12.
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ertheless, the court held that the photocopy, attached at the time of sign-
ing, became a part of the contract.2

XI. REAL ESTATE BROKERS AND ESCROWS

In Stover & Sons, Inc. v. Harry Norman, Inc.,' plaintiff listing broker
sued defendant purchaser for a real estate commission based on the pur-
chaser's failure to purchase the subject real estate under a real estate
purchase contract, which provided that in such event, the purchaser
would pay the full commission to the broker. Defendant argued that be-
cause plaintiff produced a subsequent purchaser, awarding plaintiff the
original commission as damages would result in double recovery for plain-
tiff."2 7 The court held in favor of plaintiff broker, observing that plaintiff
was seeking to recover for the separate services he had already rendered
in negotiating the contract with the purchaser.12 8

In Rucker v. Corbin,12 plaintiff real estate broker sued defendant seller
to recover a commission under a listing agreement. The listing agreement
specified the approximate size of the real property and a sale price of
$3,500 per acre and provided that the remaining terms of sale were "ne-
gotiable." Defendant seller refused an offer procured by plaintiff real es-
tate broker, and, as a result, the broker sued.180 The court held that
"'[n]egotiable' as used in the listing agreement must mean simply that
the owner could reasonably bargain with regard to various terms and con-
ditions contained in the offer, accepting or declining as best suited his
interests," and, thus, the broker could not recover. 3 The court noted
that by entering into a listing agreement that allowed for "negotiable"
terms of sale, the broker would have to live with the bargain he freely
made. 1 2

In Panfel v. Boyd,' 33 plaintiff real estate purchasers sued defendant

125. Id. at 612-13, 373 S.E.2d at 11. In Sackett, the court addressed a different aspect of
the sufficiency of the legal description from the courts in Kauka Farms, Inc. v. Scott, 256
Ga. 642, 352 S.E.2d 373 (1987), and Brasher v. Tanner, 256 Ga. 812, 353 S.E.2d 478 (1987).
In Kauka and Brasher, the court dealt with the content of the legal description. In contrast,
in Sackett, the court dealt with the form and placement of the legal description within the
contract. See Foreman, Brannan & Manos, Real Property, 39 MERCER L. REV. 305, 310-13
(1987).

126. 187 Ga. App. 514, 370 S.E.2d 776 (1988).
127. Id. at 514-15, 370 S.E.2d at 777.
128. Id. at 515, 370 S.E.2d at 777 (citing Clark v. Cox, 179 Ga. App. 437, 347 S.E.2d 4

(1986)).
129. 188 Ga. App. 182, 372 S.E.2d 572 (1988).
130. Id. at 182, 372 S.E.2d at 572.
131. Id. at 183, 372 S.E.2d at 573.
132. Id.
133. 187 Ga. App. 639, 371 S.E.2d 222 (1980).
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sellers and defendant real estate broker for, among other things, the real
estate broker's failure to return $10,000 in earnest money to the purchas-
ers. The real estate sales contract contained the following provision:
"[E]arnest money, to be applied as part payment of the purchase price
...and if sale, due to Buyer's default, willful or otherwise, is not con-
summated, then said earnest money shall be refunded."'"M Instead of re-
turning the purchasers' earnest money upon demand following the pur-
chasers' default, the real estate broker presented the purchasers' demand
to the sellers for their consent. Instead of consenting to a refund of the
earnest money to plaintiffs, the sellers thereafter attempted to exact a
signed release from plaintiffs as a precondition to the return of the ear-
nest money to plaintiffs; The purchasers refused to execute such a re-
lease, and the real estate broker then attempted to interplead the earnest
money into court. 135 The court of appeals held that in light of the clear
contractual language that provided for the return of the earnest money to
the purchasers, the interpleader action by the real estate broker was im-
proper notwithstanding that the interpleader action had colorable sup-
port in certain rules and regulations of the Georgia Real Estate Commis-
sion.' ss Regardless of such rules and regulations, interpleader was not an
option in light of a clear contractual provision to the contrary.13 7 The
court also reversed the grant of the real estate broker's motion for sum-
mary judgment on the question of whether the real estate broker was lia-
ble in damages to the seller for withholding the earnest money.'3

In Fickling & Walker Co. v. Giddens Construction Co.,'5 the supreme
court considered whether it could impose punitive damages against a real
estate broker who refused to release earnest money to the seller when the
transaction did not close by the time stated in the contract of sale. 40 The
provision concerning earnest money in the contract stated that the ear-
nest money would be forfeited as liquidated damages by the purchasers
"if for any reason this sale is not consummated . . ." by the stated

134. Id. at 639, 371 S.E.2d at 224 (emphasis in original).
135. Id. at 639-41, 371 S.E.2d at 224-25.
136. Id. at 643, 371 S.E.2d at 227. The broker cited section 520-1-.34(2) of the Rules and

Regulations of the Georgia Real Estate Commission, which provides that a broker
who disburses trust funds from a designated trust account under .. .[certain]
circumstances [including the filing of an interpleader] shall be deem'd by the
Commission to have fulfilled properly the broker's duty to account for and remit
money which the broker is required to maintain and deposit in a designated trust
account.

137. 187 Ga. App. at 643, 371 S.E.2d at 227.
138. Id. at 645, 371 S.E.2d at 228.
139. 258 Ga. 891, 376 S.E.2d 655 (1989).
140. Id. at 891-92, 376 S.E.2d at 656.
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time." The court held that in its capacity as escrow agent, the broker
was a dual agent for both the purchasers and the seller and that this dual
agency continued so long as the broker held the escrow deposit.14 In ad-
dition, the court held the liquidated damages provision at issue to be of
questionable enforceability. 1

13 Quoting the provisions of the tripartite in-
quiry enunciated in Southeastern Land Fund, Inc. v. Real Estate World,
Inc.,' regarding the enforceability of a liquidated damages provision in a
real estate sales contract, the supreme court noted that the liquidated
damages provision at issue in Fickling might well be a forfeiture provision
since the provision itself used the word "forfeited," and this forfeiture
was to occur regardless of whether the purchasers breached.", In addi-
tion, the seller subsequently sold the property for a higher price to an-
other purchaser, and the seller, apparently, suffered no damage as a result
of the transaction's failure to close by the time stated in the contract. 4

The court also discussed the broker's conduct pertaining to the release
of the earnest money.1 7 The seller had requested an unconditional re-
lease of the earnest money. Apparently, the broker showed willingness to
release the earnest money provided that all parties to the transaction
would sign a release agreement. In other words, if the seller wished to
accept the earnest money as liquidated damages, then the seller would
have to sign an agreement that released the purchasers from further lia-
bility. The seller refused to sign such an agreement and filed suit in-
stead. "4s The court cited certain administrative regulations of the Georgia
Real Estate Commission that provided support for the broker's conduct,
and held in favor of the broker on the issue of its liability for punitive
damages.14 '

141. Id. at 892-93, 376 S.E.2d at 656.
142. Id. at 895-96, 376 S.E.2d at 658 (citing Williams v. Northside Realty Ass'n, Inc., 116

Ga. App. 253, 157 S.E.2d 166 (1967); Carter v. Turbeville, 90 Ga. App. 367, 83 S.E.2d 72
(1954)).

143. Id. at 897, 376 S.E.2d at 659.
144. 237 Ga. 227, 227 S.E.2d 340 (1976). The tripartite inquiry is as follows: "First, the

injury caused by the breach must be difficult or impossible of accurate estimation; second,
the parties must intend to provide for damages rather than for a penalty; and third, the sum
stipulated must be a reasonable pre-estimate of the probable loss." Id. at 230, 227 S.E.2d at
343.

145. 258 Ga. at 897-98, 376 S.E.2d at 660 (quoting Southeastern Land, 237 Ga. at 230,
227 S.E.2d at 343).

146. Id. at 898 n.6, 376 S.E.2d at 660 n.6.
147. Id. at 893, 376 S.E.2d at 656-57.
148. Id.
149. Id., 376 S.E.2d at 657 (citing section 520-1-.34 of the Rules and Regulations of the

Georgia Real Estate Commission).

[Vol. 41



REAL PROPERTY

XII. LANDLORD AND TENANT

The case of Head v. Scanlin' 50 highlighted the importance of tenant
estoppel certificates in the acquisition of income-producing property. In
Head, the supreme court affirmed the grant of specific performance of
plaintiff tenant's right to purchase the leased premises pursuant to a
right of first refusal set forth in his lease.151 The tenant's purchase rights
depended on whether he had extended the lease beyond its original one
year term by exercising his option to renew the lease for the first of "ten
one year periods." At the expiration of the original term, the tenant asked
the landlord's agent what steps he needed to take to extend the lease and
the landlord's agent led him to believe he needed to do nothing other
than stay in possession, pay a late charge, and pay the increased rental
called for by the lease during the first renewal, all of which the tenant
did. Defendant purchaser of the building admitted she knew of the lease
and its renewal but stated her understanding that the tenant had "satis-
fied" his right of first refusal.1 2 The court held that the tenant had prop-
erly extended his lease even though no notice was given since the lease
itself required none, and the court accordingly granted specific perform-
ance in favor of the tenant and against the purchaser who had made her
purchase with knowledge of the tenant's lease.1 5

3

Construction of first refusal rights has been a popular topic of consider-
ation by the Georgia Supreme Court in recent years. 5 ' The survey period
covered by this article is no exception. In Hasty v. Health Service Cen-
ters, Inc.,155 the supreme court considered whether the grant of an option
to purchase the leased premises to a third party would be sufficient to
trigger plaintiff tenant's right of first refusal to purchase the premises.
The landlord argued that only a proposed sale of the premises would trig-
ger the right of first refusal.1 6 Noting the landlord's clear intent to dis-
pose of the premises through the grant of the option to purchase the
premises to a third party, the supreme court held that the grant of the
option to purchase the premises also triggered the right of first refusal in
favor of the tenant and granted specific performance to the tenant."'

Main Station, Inc. v. Atel I, Inc.'"5 is a case that, if handled differently,

150. 258 Ga. 212, 367 S.E.2d 546 (1988).
151. Id. at 214, 367 S.E.2d at 548.
152. Id. at 212 & n.1, 367 S.E.2d at 547-48 & n.1.
153. Id. at 214, 367 S.E.2d at 548.
154. See Foreman, Brannan & Panovka, supra note 18, at 345-46; Foreman & Brannan,

supra note 89, at 290-91.
155. 258 Ga. 625, 373 S.E.2d 356 (1988).
156. Id. at 625, 373 S.E.2d at 357.
157. Id. at 627, 373 S.E.2d at 358.
158. 190 Ga. App. 205, 378 S.E.2d 393 (1989).
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might have answered a question often considered by lawyers engaged in
drafting and enforcing leases: Is a landlord's option to terminate a lease
upon attempted assignment or subletting by the tenant enforceable? In
Main Station, a dispossessory action by the lessor, the lessor sent the
lessee written notice that the lessor was exercising its option to terminate
the lease pursuant to a provision in the lease that entitled the lessor to do
so if the lessee proposed to assign the lease. Thereafter, the lessee re-
mained in possession and paid rent to the lessor, which the lessor ac-
cepted.15' The trial court granted summary judgment in favor of plaintiff
lessor, and the lessee appealed the dispossessory order on two grounds.'"

First, the lessee argued that the lessor's attempt to terminate the lease
was ineffective because the lessor did not send written notice of termina-
tion to the lessee at the address provided in the notice provision of the
lease. 1 The court struck down this defense for a variety of reasons.
For example, the court noted that the notice provision in the lease did
not say that the address provided in the lease was the only address effec-
tive for notice; rather, the notice provision deemed notice given if the
landlord sent notice to the address provided in the lease.1

13 In addition,
the lessee responded to the termination letter by sending the lessor a let-
ter to an address other than the one provided for in the lease.," Thus,
the court noted that the lessee was not in a position to insist upon strict
compliance by the lessor with the notice provision when the lessee itself
did not so comply.16°

Second, the lessee argued that the termination was ineffective because
the lessor accepted rent from the lessee for a period after the termina-
tion. ' " The court noted that the termination was not on the grounds of
nonpayment of rent; rather, the lessor exercised the termination pursuant
to a provision in the lease that allowed the lessor a termination option if
the lessee requested assignment or subletting.167 Thus, the acceptance of
rent was in no way inconsistent with the exercise of this termination op-
tion.'6" Unfortunately, the much more interesting question-whether an
option on the part of the lessor to terminate the lease if the lessee pro-

159. Id. at 205-06, 378 S.E.2d at 394.
160. Id. at 206, 378 S.E.2d at 394.
161. Id.
162. Id. at 206-07, 378 S.E.2d at 394-95.
163. Id.
164. Id.
165. Id. at 207, 378 S.E.2d at 395.
166. Id. at 206, 378 S.E.2d at 394.
167. Id. at 207, 378 S.E.2d at 395.
168. Id.
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poses an assignment thereof is enforceable in Georgia-was not raised in
the trial court and, therefore, was not before the court on this appeal." 9

XIII. ZONING AND LAND USE

In Signa Development Corp. v. Fayette County,'7 0 plaintiff develop-
ment corporation wished to develop its property in unincorporated Fay-
ette County. Believing that Fayette County's land use ordinances were
too restrictive, the development corporation persuaded the City of Fay-
etteville to annex its property, and, thereafter, the City of Fayetteville
approved plaintiff's development plan.171 Before construction had begun
on plaintiff's property, the General Assembly acted under authority of
O.C.G.A. § 36-35-2(a) and changed the city limits of Fayetteville to ex-
clude plaintiff's property.1 72 This action by the General Assembly had the
effect of vitiating the authority of the City of Fayetteville to permit de-
velopment of plaintiff's property, and plaintiff filed a complaint for de-
claratory judgment, seeking to have the law permitting the General As-
sembly's action held unconstitutional.1 7

3 Reaffirming that "municipalities
are creatures of the legislature, and their existence may be established,
altered, amended, enlarged or diminished, or utterly abolished by the leg-
islature, 1 7' 4 the supreme court held that the General Assembly's actions
in Signa were not unconstitutional for any of the reasons plaintiff as-
serted, even though another parcel, annexed by the city at the same time,
was not "de-annexed."' 75

In Miller v. Fulton County,7'7 the supreme court considered the re-
quirements for plaintiff's standing to bring a complaint that challenged a
rezoning.177 In Miller, the husband, whose wife owned a residence across
the street from a house that adjoined the rezoned property, brought suit

169. Id.
170. 259 Ga. 11, 375 S.E.2d 839 (1989), petition for cert. filed, 57 U.S.L.W. 3814 (U.S.

May 26, 1989) (No. 88-1940).
171. 259 Ga. at 11, 375 S.E.2d at 840.
172. 1947 Ga. Laws 1118 (codified as amended at O.C.G.A. § 36-35-2 (1987)).
173. 259 Ga. at 11-12, 375 S.E.2d at 839-40.
174. Id. at 12, 375 S.E.2d at 840 (quoting Troup County Elec. Membership Corp. v.

Georgia Power Co., 229 Ga. 348, 352, 191 S.E.2d 33, 37 (1972)). See also City of Mountain
View v. Clayton County, 242 Ga. 163, 249 S.E.2d 541 (1978).

175. 259 Ga. at 12, 375 S.E.2d at 840. Justice Smith, the sole dissenter, observed that the
legislature de-annexed only Signa Development Corporation's 908 acres of the 1,700 acres
originally annexed by the City of Fayetteville and argued that de-annexing only Signa De-
velopment Corporation's property was a denial of the constitutional right of equal protec-
tion. Id. (Smith, J., dissenting).

176. 258 Ga. 882, 375 S.E.2d 864 (1989).
177. Id. at 882, 375 S.E.2d at 865.
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against defendant developer who owned the rezoned property. 7 The trial
court granted summary judgment in favor of defendant developer, dis-
missing the husband's complaint for lack of standing. 7' The husband was
not the legal owner of the residence; rather, his wife was.60

At trial the husband moved to substitute his wife as plaintiff. The trial
court denied this motion, apparently believing that the residence must be
adjacent to the rezoned property in order for plaintiff to have standing to
bring the complaint.8 1 The supreme court, however, held that there
would have been no prejudice to the developer arising out of substitution
of the wife as plaintiff and held that the residence need not be adjacent
to the rezoned property."" In applying its "substantial inter-
est-aggrieved citizen" test, the court stated that the criteria for standing
to bring a complaint challenging a rezoning included (1) "an interest of
real worth and importance in the rezoning decision"r s' and (2) a showing
of special damage or injury to the aggrieved property "not common to all
property owners similarly situated.118' The court held that the wife
should have been substituted as plaintiff and then given an opportunity
to demonstrate special damage to her property.165

One example of plaintiffs' failing to show unique or special damage to
their property was the case of Columbus, Georgia v. Diaz-Verson,1 6 also
decided during the survey period. In Diaz- Verson, plaintiffs sought to up-
hold the trial court's grant of an interlocutory injunction of the develop-
ment of previously rezoned property."s7 Plaintiffs' attack upon the rezon-
ing included allegations that the rezoning would increase the risk of flood
damage to plaintiffs' property and otherwise create a nuisance.188 The su-
preme court noted that it had dealt with similar allegations in its earlier
decision in Lindsey Creek Area Civic Association v. Consolidated Gov-

178. Id.
179. Id.
180. Id. at 882-83, 375 S.E.2d at 865.
181. 'Id.
182. Id. at 883, 375 S.E.2d at 865 (citing DeKalb County v. Wapensky, 253 Ga. 47, 315

S.E.2d 873 (1984); Burry v. DeKalb County, 165 Ga. App. 246, 299 S.E.2d 602 (1983)).
183. Id. at 884, 375 S.E.2d at 866 (quoting Wapensky, 253 Ga. at 49, 315 S.E.2d at 875).
184. Id. (quoting Wapensky, 253 Ga. at 49, 315 S.E.2d at 875).
185. Id. The court cited authority for various examples of special damage. See Moore v.

Maloney, 253 Ga. 504, 321 S.E.2d 335 (1984); Brand v. Wilson 252 Ga. 416, 314 S.E.2d 192
(1984) (diminution in value of the homeowner's property exceeding that of the neighbor-
hood); Wapensky, 253 Ga. at 49, 315 S.E.2d at 875; Moore, 253 Ga. at 506, 321 S.E.2d at 337
(noise, odor, and visual intrusion on peace and privacy); Wapensky, 253 Ga. at 49-50, 315
S.E.2d at 875; Moore, 253 Ga. at 506, 321 S.E.2d at 337 (traffic problems relating to the
particular aggrieved property).

186. 258 Ga. 698, 373 S.E.2d 208 (1988).
187. Id. at 698, 373 S.E.2d at 209.
188. Id. at 699, 373 S.E.2d at 209.
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ernment,"s' and quoted: "The ordinance rezoning the property includes
conditions that water drainage be handled adequately to reduce or main-
tain the same flow that is currently shed from the now undeveloped land.
These conditions are enforceable when permits are issued.""' The court
further stated: "[I]t is only where it is made to appear with reasonable
certainty that an instrumentality in the course of construction will neces-
sarily constitute a nuisance that a court of equity will exercise the power
to restrain."'' In other words, the court was of the opinion that the re-
zoning ordinances themselves provided adequate protection and remedies
at law for plaintiffs in the event that flood damage threatened plaintiffs'
property, and because this damage had not yet occurred, the court char-
acterized plaintiffs' allegations as speculative and contingent.'" Thus,
plaintiffs did not meet the "substantial interest-aggrieved citizen" test
because they failed to show special damage to their property. 19

In Candler & Associates, Inc. v. City of Roswell,"94 the supreme court
again applied the balancing test"s with regard to appellants' challenge to
a rezoning. At trial, appellants showed that their parcels suffered signifi-
cant detriment by virtue of the city's failure to rezone.'" The court held
that appellee city did not refute appellants' evidence."17 The court noted
that

[t]he burden is on the plaintiff to come forward with clear and convinc-
ing evidence that the zoning presents a significant detriment to the land-
owner and is insubstantially related to the public health, safety, moral-
ity, and welfare. Only after this initial burden is met must the governing
authority come forward with justification for the zoning as reasonably
related to the public interest.19

Because appellants had met their burden and the city did not refute ap-
pellants' evidence,19 ' the supreme court found that the trial court erred in

189. 249 Ga. 488, 292 S.E.2d 61 (1982).
190. 258 Ga. at 699, 373 S.E.2d at 209-10 (quoting Lindsey, 249 Ga. at 492, 292 S.E.2d at

64).
191. Id., 373 S.E.2d at 210 (quoting Elder v. City of Winder, 201 Ga. 511, 40 S.E.2d 659

(1946)).
192. Id.
193. Id. at 698-99, 375 S.E.2d at 209-10.
194. 258 Ga. 621, 373 S.E.2d 19 (1988).
195. Id. at 622, 373 S.E.2d at 20. For an earlier discussion of this balancing test, see

Foreman, Brannan & Panovka, supra note 18 and accompanying text.
196. 258 Ga. at 622, 373 S.E.2d at 20.
197. Id., 373 S.E.2d at 19-20.
198. Id., 373 S.E.2d at 20 (quoting Gradous v. Board of Comm'rs, 256 Ga. 469, 471, 349

S.E.2d 707, 709-10 (1986)).
199. Id.
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upholding the city's failure to rezone appellants' property.200

XIV. EMINENT DOMAIN AND CONDEMNATION

In Williams Brothers Lumber Co. v. Gwinnett County,20' the supreme
court considered whether a recreational park was a valid public purpose
for the exercise of condemnation powers under Georgia law,2 0 2 a question
that one would have thought had been long-settled. Citing Earth Man-
agement v. Heard County,2 0 3 the supreme court reaffirmed that the crea-
tion of a public park was a public purpose, and, therefore, the exercise of
condemnation powers to acquire land for that purpose was appropriate.2 0

The court noted the trial court's finding that no bad faith existed in the
determination of plaintiff land owner's property as the site for this public
park and affirmed the trial court's refusal to enjoin the condemnation.'0 '

In Rucker v. Department of Transportation,'20  appellant condemnee
sought to have the trial court instruct the jury that the value of the strip
of land that the condemnor condemned out of a larger tract of land he
owned should be considered in isolation-a position which appellant con-
tended made the condemned parcel more valuable-without reference to
the larger tract. The requested language was in conflict with the instruc-
tions actually given to the jury:

The "value" of land taken in a proceeding of this kind against a small
strip of land embraces not necessarily the "value" of the strip of land
taken as an isolated parcel of land, but such additional "value" as at-
taches to it by reason of its connection with the adjacent land .... 20,

The court of appeals instead affirmed the correctness of the above-quoted
jury instructions.

20

In DeKalb County v. Glaze,s09 the alleged inverse condemnation con-
sisted of DeKalb County's placing curbs in front of a business, which sig-
nificantly reduced the access to this business. The county argued that this
was not a condemnation but rather an exercise of police power to protect

200. Id. at 621, 373 S.E.2d at 19.
201. 258 Ga. 243, 368 S.E.2d 310 (1988).
202. Id. at 243, 368 S.E.2d at 310.
203. 248 Ga. 442, 283 S.E.2d 455 (1981).
204. 258 Ga. at 244, 368 S.E.2d at 311 (citing Earth Management, 248 Ga. at 442, 283

S.E.2d at 455).
205. Id. at 243, 368 S.E.2d at 310.
206. 188 Ga. App. 283, 372 S.E.2d 839 (1988).
207. Id. at 283, 372 S.E2d at 839 (quoting jury instructions from State Hwy. Bd. v.

Bridges, 60 Ga. App. 240, 3 S.E.2d 907 (1939)).
208. Id. at 284, 372 S.E.2d at 840.
209. 189 Ga. App. 1, 375 S.E.2d 66 (1988).
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the public safety and convenience.2' Noting that the easement of access
was a property right and that the curbs deprived the business of this
property right, the court held that a condemnation had occurred.21,

DeKalb County also attacked the award to the business because the
business was operated by a tenant at will without a formal lease agree-
ment with the owners of the premises, who apparently were members of
the tenant's family.212 The court held that the county could compensate a
tenant at will for business losses and that this compensation could extend
beyond the sixty-day notice and termination period under O.C.G.A. § 44-
7-7.2"3 Obviously, it was possible that the tenant might stay longer than
this sixty-day period, and it was for the jury to determine how long the
tenant might stay and to determine the resulting valuation of the tenant
at will's business losses.2 14 The county also argued that the business prop-
erty was not unique, but this argument was unsuccessful on appeal be-
cause there was evidence at trial to support the jury's finding that the site
of the business was in fact unique.'11 The county also argued that the
business was not profitable, but, again, there was evidence at trial to sup-
port the jury's finding that the business was profitable.2 16

XV. SOME LEGISLATIVE DEVELOPMENTS

The Georgia House and the Georgia Senate enacted a variety of impor-
tant bills during the survey period. For example, House Bill 124211 is of
considerable practical significance to the real estate practitioner. The bill
requires that all deeds to secure debt include the mailing address of the
grantee lender in order to be in recordable form.2 1

6 House Bill 124 also
provides that all transfers of deeds to secure debt must include the mail-
ing address of the transferee in order to be recorded.21 9

House Bill 519,220 a new provision, provides that no cause of action
shall accrue against the owner or the agent of the owner of real property

210. Id. at 1-2, 375 S.E.2d at 67.
211. Id. at 2-3, 375 S.E.2d at 67-68.
212. Id. at 3-4, 373 S.E.2d at 68.
213. Id. (citing O.C.G.A. § 44-7-7 (1982)).
214. Id. Citing Almota Farmers Elevator Co. v. United States, 409 U.S. 470 (1973), the

court noted that the possibility a lease might or might not be extended was a factor to be
taken into consideration in the valuation of a leasehold interest in a condemnation proceed-
ing. 189 Ga. App. at 4, 373 S.E.2d at 68-69.

215. 189 Ga. App. at 4, 373 S.E.2d at 69.
216. Id. at 4-5, 373 S.E.2d at 69.
217. 1989 Ga. Laws 859 (amending O.C.G.A. §§ 44-14-63, -64 (Supp. 1989)).
218. Id. at 860 (codified as amended at O.C.G.A. § 44-14-63(b) (Supp. 1989)).
219. Id. (codified as amended at O.C.G.A. § 44-14-64(g) (Supp. 1989)).
220. Id. at 1633 (codified as amended at O.C.G.A. § 44-1-16 (Supp. 1989)).
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for failure to disclose in a real estate transaction the following: That the
property was occupied by a person with a virus or other disease "which
has been determined by medical evidence as being highly unlikely to be
transmitted 2 2 1 through the occupancy of the property, or that the prop-
erty "[wlas the site of a homicide or other felony or a suicide. '2 22 House
Bill 519 does provide, however, that in response to inquiry regarding
these matters, the owner, or the agent of the owner, shall respond truth-
fully to the best of his knowledge.22

Senate Bill 245 amends O.C.G.A. § 36-37-6 by adding a new subsec-
tion.224 This subsection provides that municipalities are authorized, with-
out first submitting the sale to an auction process and without the solici-
tation of sealed bids, to sell to adjoining property owners small parcels
and strips of land which are incapable of independent use. The terms and
conditions of the sale are to be "as set out by ordinance. "225

Finally, perhaps the most sweeping legislation pertaining to real prop-
erty law enacted during the survey period and for the foreseeable future
is House Bill 215, which delineates a comprehensive system of statewide
planning and development, providing for coordination between state, re-
gional, and local governments.2 2 Effective July 1, 1989, House Bill 215
provides for the Governor's Development Council,227 the Board of Com-
munity Affairs,22 8 and the State Department of Community Affairs22 to
participate in this comprehensive system of statewide planning and devel-
opment at the state government level. Similarly, regional development
centers participate in this comprehensive system at the regional govern-
ment level, in part by coordinating the actions of local governments, just
as, at the state government level, the Governor's Development Council
provides for coordination among state agencies.230 Finally, House Bill 215
charges local governments with creating their own growth plans so as to
provide for participation in this system at the local government level.23

221. Id. (codified as amended at O.C.G.A. § 44-1-16(1) (Supp. 1989)).
222. Id. (codified as amended at O.C.G.A. § 44-1-16(2) (Supp. 1989)).
223. Id.
224. Id. at 1418 (amending O.C.G.A. § 36-37-6 (Supp. 1989)).
225. Id. at 1419 (codified as amended at O.C.G.A. § 36-37-6(g) (Supp. 1989)).
226. Id. at 1317 (codified as amended at O.C.G.A. §§ 50-8-1 to -12 (Supp 1989)).
227. Id. at 1318-21 (codified as amended at O.C.G.A. §§ 45-12-200 to -207 (Supp. 1989)).
228. Id. at 1327-30 (codified as amended at O.C.G.A. § 50-8-4 (Supp. 1989)).
229. Id. at 1321-46 (codified as amended at O.C.G.A. §§ 50-8-1 to -12 (Supp. 1989)).
230. Id. at 1347 (codified as amended at O.C.G.A. § 50-8-30 (Supp. 1989)).
231. Id. at 1367-70 (codified as amended at O.C.G.A. §§ 36-70-1 to -5 (Supp. 1989)).
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XVI. CONCLUSION

This Article has sampled some of the most interesting developments in
real property law in Georgia during the survey period. These develop-
ments were varied, ranging from extensions of previous trends in Georgia
real property law to specific changes of practical significance to the real
estate practitioner and, finally, to sweeping legislation.




