
Local Government Law

by R. Perry Sentell, Jr.*

In a year anticipating kinder, gentler, and less polluted legal issues, the
law of local government was unyielding. Rather, it appeared, confronta-
tional sandbars loomed even more ominously, and litigation spills fouled
even further the shorelines and slipways of the jurisprudential canal. On
this compass of results, the cases are loosely charted by topic, and the
logged statutes are all general ones. At a thousand points of controversy,
it seemed, local government spread its legal frustration over the analytical
environment.

I. MUNICIPALITIES

A. Annexation

The tension laden relationship between the state and its municipal
creature is a fixed star in the constellation of local government law.1 That
tension historically dominates the law of municipal annexation, in which
the concept of state supremacy traditionally reigns supreme."

The Georgia Supreme Court perpetuated the tradition via its decision
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in Signa Development Corp. v. Fayette County, a contest pitting munic-
ipal annexation against state deannexation. The case featured a property
owner's constitutional challenge to the validity of a local statute changing
municipal limits to exclude plaintiff's land.' That exclusion operated to
reverse the municipality's prior annexation of his property, s plaintiff com-
plained, and likewise vitiated municipal approval of the property's devel-
opment.6 Although conceding the alleged results, the court nevertheless
rejected plaintiff's challenge.7 Under both statute$ and case law,, the
court reasoned, the legislature had the last word on municipal
boundaries."1

Annexation is also freighted with intense divisiveness for the munici-
pal-county relationship. That face-off found perfect illustration in the pe-
riod contest of City Council v. Richmond County." There, the county
challenged the validity of an annexation that the municipality had ef-
fected under the general statute requiring "the written and signed appli-
cation of not less than 60 percent of the electors resident in the area in-
cluded in any such application and of the owners of not less than 60
percent of the land area, . . . included in such application. 1 8

2

Reviewing the procedures employed, the court identified several defi-
ciencies. First, upon discovery that thirty-six electors on the list were no
longer residents of the area, the municipality was without power to "just
subtract the 36 names. . . from the list to arrive at the requisite 60 per-
cent." Second, the court pondered the point that the statute expressly

3. 259 Ga. 11, 375 S.E.2d 839 (1989).
4. 1988 Ga. Laws 4953.
5. 259 Ga. at 11-12, 375 S.E.2d at 840. The municipality had effected that annexation

under the "100% method" under O.C.G.A. §§ 36-36-1, -2 (1987). 259 Ga. at 12, 375 S.E.2d at
840 (Smith, J., dissenting).

6. 259 Ga. at 11-12, 375 S.E.2d at 840. Plaintiff's purpose in requesting the annexation
had been to escape the more restrictive land use ordinances of the county and to develop
the property under a comprehensive plan approved by the municipality. Id. at 11, 375
S.E.2d at 840.

7. Id. at 12, 375 S.E.2d at 840. The court thus affirmed the trial judge's denial of relief
to plaintiff. Id.

8. The court quoted the section of the Municipal Home Rule Act of 1965, 1965 Ga.
Laws 298 (codified as amended at O.C.G.A. §§ 36-35-1 to -8 (1987 & Supp. 1989)), expressly
providing for municipal boundary changes "by local Act of the General Assembly or by such
methods as may be provided by general law." O.C.G.A. § 36-35-2(a) (Supp. 1989).

9. The court quoted the "creature concept" from Troup County Elec. Membership
Corp. v. Georgia Power Co., 229 Ga. 348, 191 S.E.2d 33 (1972).

10. 259 Ga. at 12, 375 S.E.2d at 840. Justice Smith dissented on grounds that of the six
tracts of land annexed by the municipality, the local statute in issue deannexed only plain-
tiff's tract, thereby violating the principle of equal protection. Id. (Smith, J., dissenting).

11. 259 Ga. 161, 377 S.E.2d 851 (1989).
12. O.C.G.A. § 36-36-22 (1987).
13. 259 Ga. at 161, 377 S.E.2d at 852. Upon its discovery of nonresidency, said the court,
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permitted signing landowners, but not signing electors, to later remove
their names from the list." Reasoning that annexation had a "far greater
impact on the elector than on a non-resident owner,"15 the court es-
chewed a construction barring removal of an elector's signature.1e Accord-
ingly, "the city failed to obtain the minimum signatures allowed after it
determined that 40 electors had removed their names from the petition
prior to the final action by the city. 1' 7 Finally, the court declared the;
municipality further deficient in meeting the statute's mandate that the
annexation ordinance include "a complete survey by a competent sur-'
veyor."1 s For these reasons, the court pronounced a benediction of inva-
lidity for the municipal annexation ordinance.

B. Officers and Employees

Disagreement among the members of the municipal governing author-
ity itself led to City of Ludowici v. Stapleton.' Defending against an im-
peachment effort by two aldermen, the municipal mayor attacked the va-
lidity of the charter provision establishing the impeachment procedure.20

The supreme court agreed that the provision was "clearly deficient" in
"the rudiments of due process,"" including the absence of notice, hear-
ing, standard of proof, defensive rights, and an impartial panel for adjudi-
cation. Although the governing authority might legislate these matters,
the court was adamant that "no such procedure has been established and
they can not save this proceeding by legislating after the fact.""s2

Other contests of the period called upon the court of appeals to scruti-
nize alleged municipal mistreatment of employees. In City of Brunswick
v. Carney,23 the mistreatment consisted of failing to notify the employee

the municipality had "two options." First, it could have challenged the 36 names and had
them removed from the list; or second, it could have sought other residents. Id.

14. O.C.G.A. § 36-36-26(c) (1987).
15. 259 Ga. at 162, 377 S.E.2d at 852. The court observed that unlike an owner, an elec-

tor must reside in the area to be annexed, and that the annexation decision "impacts on
those very personal matters," including a school for their children, their representation in
the government, and vital utility services. Id.

16. Id. "The statute does not prohibit electors from changing their minds and we will
not read such a prohibition into the statute." Id.

17. Id.
18. O.C.G.A. § 36-36-28(a) (1987).
19. 258 Ga. 868, 375 S.E.2d 855 (1989).
20. Id. at 869, 375 S.E.2d at 856. The charter provision declared the mayor or aldermen

subject to impeachment for malpractice, criminal conduct, or the like, and that "upon con-
viction by not less than three votes shall be removed from office." Id.

21. Id.
22. Id. The court affirmed the trial judge's decision that the charter provision was un-

constitutional. Id.
23. 187 Ga. App. 634, 371 S.E.2d 201 (1988).

19891 289



MERCER LAW REVIEW [Vol. 41

of a change in group health insurance policies.2 4 That failure, the court
declared, breached a duty arising from the "fiduciary relationship" be-
tween the parties,25 "a perfunctory administrative duty. . . not barred by
any statutory immunity. 2 6

Smith v. City of East Point27 resulted from the municipality's urinal-
ysis of employees for marijuana.2 ' Examining an assortment of alleged
errors in the process, a majority of the court sustained the jurisdiction of
the personnel board,2 9 approved the sufficiency of the termination no-
tice,3 0 affirmed admissibility of the test results,2 1 and denied the charge of
excessive punishment.32 The court was similarly unreceptive to plaintiff's
constitutional characterization of urinalysis as an "ex post facto law, ret-
roactive law, or a law impairing the obligation of contract. 233 "Simply
put," the court reasoned, "the taking of the urine sample was not a legis-
lative enactment.

s34

C. Regulation

Municipal regulatory concerns surfaced in a variety of contexts during
the period under scrutiny.' Constitutional barriers impeded the munici-

24. Id. at 635, 371 S.E.2d at 202. The municipality had allowed the policy under which
plaintiff was insured to lapse, had changed to another policy under which plaintiff was not
insured, and plaintiff was rendered uninsured for treatment required for "catastrophic" in-
juries. Id.

25. Id.
26. Id. at 636, 371 S.E.2d at 203 (quoting Smith v. City of Atlanta, 167 Ga. App. 458,

462, 306 S.E.2d 720, 724 (1983)). Thus, the court affirmed the trial court's judgment in favor
of the plaintiff employee, Id.

27. 189 Ga. App. 454, 376 S.E.2d 215 (1988).
28. Id. at 454, 376 S.E.2d at 216. Plaintiff was an employee of the municipal fire depart-

ment. See City of East Point v. Smith, 258 Ga. 111, 365 S.E.2d 432 (1988), which decided
other issues between the parties.

29. 189 Ga. App. at 455, 376 S.E.2d at 216. The court held that under an ordinance the
board was properly composed of the mayor and four senior councilmen, Id. at 454, 376
S.E.2d at 216.

30. Id. at 456, 376 S.E.2d at 217. The court held that the original deficient notice had
been amended with facts sufficient to enable plaintiff to prepare a defense. Id.

31. Id. The court held that the evidentiary value of two negative tests went to the
weight, not the admissibility of the positive test. Id. at 457, 376 S.E.2d at 218.

32. Id. The court relied on a charter provision expressly sanctioning discharge for un-
becoming conduct. Id.

33. Id., 376 S.E.2d at 217 (citing GA. CONST. art. I, § 1, para. 10).
34. Id., 376 S.E.2d at 218. The court, with three judges dissenting, thus affirmed the

discharge. Id.
35. For treatment of local government regulatory power generally, see Sentell, Discretion

in Georgia Local Government Law, supra note 1; Sentell, Reasoning by Riddle: The Power
to Prohibit in Georgia Local Government Law, 9 GA. L. REv. 115 (1974). These articles are
reprinted in P. SENTELL, STUDIES, supra note 1, at 651, 693. See also Sentell, Local Govern-
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pality's "regulatory search of commercial property" in Yingsum Au v.
State.ss Rejecting evidence of gambling offenses gathered during the
search, 7 the supreme court condemned as unconstitutionally broad a mu-
nicipal ordinance authorizing police inspection of commercial premises af-
ter operating hours.3 Because under the ordinance "the police can enter
and search the premises subject only to the officer's whim, ' " the court
scored the measure's deficiency in authorizing a warrantless police search
of a restaurant at 4:00 in the morning.' e

Executive Town & Country Services, Inc. v. Young" featured a chal-
lenge to municipal ordinances regulating the fares plaintiff's limousine
service charged for trips to the municipal airport . 4 Finding state statutes
not preemptive of the ordinances'48 the supreme court nevertheless re-
versed summary judgment for the municipality." In accord with state
policy against unreasonably lessening competition, the court held, plain-
tiff's complaint raised issues requiring adjudication in respect to the min-
imum-fare regulations."

Finally, the regulatory concern of Star Laundry, Inc. v. City of Warner
Robins" derived from the municipal effort to recover charges for utility
services. The amount in controversy was the difference between charges
actually billed to defendant, a commercial user of water and sewer ser-
vices, and the charges which should have been billed under a new rate
ordinance.47 Defendant countered by establishing that it had negotiated

ment Law and Liquor Licensing: A Sobering Vignette, 15 GA. L. Rv. 1039 (1981), reprinted
in P. SENTELL, ADDITIONAL STUDIES, supra note 1, at 283.

36. 258 Ga. 419, 369 S.E.2d 905 (1988).
37. Id. at 419, 369 S.E.2d at 906. Seeing cars at a restaurant after hours, the municipal

police officer made a warrantless entry and discovered gambling activities in the establish-
ment. Id., 369 S.E.2d at 905.

38. Id. at 420, 369 S.E.2d at 906. "Regulatory statutes and ordinances must meet the
ultimate Fourth Amendment standard of reasonableness." Id.

39. Id. The court said that the ordinance provided no deterrence against forced entries.
Id.

40. Id. at 421, 369 S.E.2d at 906. With two justices dissenting, the court thus reversed
the trial judge's denial of defendant's motion to suppress. Id.

41. 258 Ga. 860, 376 S.E.2d 190 (1989).
42. Id. at 860, 376 S.E.2d at 190. Plaintiff alleged municipal revocation of its license for a

charged violation of the ordinance. Id.
43. The court held plaintiff service to come within an exemption to a regulation by the

State Public Service Commission, O.C.G.A. § 46-1-1(7)(C)(xiii) (Supp. 1989). 258 Ga. at 861,
376 S.E.2d at 191.

44. 258 Ga. at 865, 376 S.E.2d at 194.
45. Id. The court held that the trial court's order did not expressly address those issues.

Id.
46. 189 Ga. App. 839, 377 S.E.2d 709 (1989).
47. Id. at 839, 377 S.E.2d at 710. Under the new ordinance rate, plaintiff's water and

sewer bill would increase more than one hundred fold. Id. at 840, 377 S.E.2d at 711.
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with the municipal mayor for a substantially lower rate structure for the
period in question," and proffered the defense of equitable estoppel
against the municipality. Reversing the trial judge's rejection of that de-
fense,'4 the court of appeals disagreed with the "contention that a munic-
ipality may never be estopped from repudiating the unauthorized acts of
its officials." 0 Emphasizing both the "proprietary" nature of the munici-
pal function, and the absence of evidence of bad faith, the court stressed
that defendant did not seek to bind the municipality to a course of con-
tinued action. 1 Rather, estoppel was feasible, the court reasoned, for the
period prior to defendant's being informed that the lower rates were un-
authorized.5 2 "Such an application of the estoppel doctrine," the court
elaborated, "would in no way impair the city's future ability to exercise
its governmental functions, nor would it legitimize any action by a munic.-
ipal officer which exceeded the powers of the municipality itself."58

D. Contracts

The survey period did not look with favor upon affirmative action pro-
grams. Following the lead of the United States Supreme Court under the
federal constitution," the Supreme Court of Georgia tendered a similar
evaluation in the state constitution context.

American Subcontractors Association v. City of Atlanta55 presented a
challenge to a municipal plan favoring minority and female business en-
terprises in the award of municipal contracts." Engaging an analysis of
"strict scrutiny," 57 a unanimous court pronounced the plan deficient on

48. Id. This lower rate schedule was maintained for approximately one year before the
municipal council ordered it terminated. Id.

49. Id. at 844, 377 S.E.2d at 714. The trial court had rendered summary judgment for
the municipality for the amount in issue. Id.

50. Id. at 843, 377 S.E.2d at 713.
51. Id. at 844, 377 S.E.2d at 714.
52. Id.
53. Id. "We accordingly hold that the appellants are entitled to assert the defense of

estoppel in opposition to the city's claims, with the result that the trial court erred in grant-
ing the city's motions for summary judgment." Id. For treatment of estoppel in the specific
context of local government law, see P. SENTELL, THE DOCTRINE OF ESTOPPEL IN GEORGIA

LocAL GOVERNMENT LAW (1985).
54. City of Richmond v. J.A. Croson Co., 109 S. Ct. 706 (1989).
55. 259 Ga. 14, 376 S.E.2d 662 (1989).
56. The plan operated under a municipal charter amendment and an administrative or-

der of the mayor, Id. at 14, 376 S.E.2d at 662.
57. Id. at 17, 376 S.E.2d at 664. The court enlisted this analysis from the City of Rich-

mond decision, finding that "[l]ike the Richmond plan, there is no question the MFBE [Mi-
nority and Female Business Enterprises Plan] denies certain citizens the opportunity to
compete for a fixed percentage of public contracts based solely on their race." Id. at 16, 376
S.E.2d at 664.

(Vol. 41
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two bases under state equal protection."' Initially, the municipality had
demonstrated no "strong basis in evidence" for its conclusion on the ne-
cessity of remedial action.51 Rather, the municipality's "generalized asser-
tions" 0 could not withstand its own studies indicating "significant im-
provement in the use of black contractors." ' Additionally, the court held
that the plan was not "narrowly tailored" to asserted needs,8 nor had the
municipality fully explored acknowledged "less intrusive means" of meet-
ing those needs.88

E. Liability

Liability litigation against municipalities showed no signs of abating,6 4

although the result was adverse to the claimant in most cases. Assuredly
one of the most remarkable factual sequences, Ferguson v. City of
Doraville 65 presented an action against a municipality and its police of-
ficer for personal injuries sustained by plaintiff "while attempting to walk
across a seven-lane highway at night in a highly intoxicated condition.""
Plaintiff attempted to structure a tort obligation from the fact that, some
two-and-one-half hours before the accident, the officer had discovered
plaintiff parked in his car, cautioned him about the danger of being
mugged, and instructed him not to drive."' The court of appeals was, to
put it mildly, unimpressed: "It being apparent without dispute . . . [that
the officer] did nothing to. . .expose him to greater danger, or otherwise
adversely affect his position, we must agree with the trial court that the
officer acquired no legal duty to protect him either from the consequences

58. Id.
59. Id. at 17, 376 S.E.2d at 664. This standard the court likewise employed from City of

Richmond. Id. at 16, 376 S.E.2d at 664.
60. Id. at 19, 376 S.E.2d at 666. "The city's 'factual' support for the MFBE consists of

little more than generalized assertions of under-utilization of black contractors in Atlanta,
and no evidence of discrimination against black contractors." Id.

61. Id.
62. Id. The court observed that "many of the barriers to minority participation in the

construction industry relied on by the city to justify the MFBE appear to be race-neutral."
Id. at 20, 376 S.E.2d at 666.

63. Id. Those included, according to the municipality's own witnesses, "improving city
purchasing and payment procedures, requiring full disclosure of all bid information, relaxing
insurance and bonding requirements, and providing loan assistance .... ." Id.

64. See generally P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (4th
ed. 1988).

65. 186 Ga. App. 430, 367 S.E.2d 551 (1988).
66. Id, at 430, 367 S.E.2d at 552. Plaintiff was seriously injured when struck by a hit-

and-run driver. Id.
67. Id., 367 S.E.2d at 553. Plaintiff contended that the officer's actions placed plaintiff

under the officer's constructive care and custody at the time of the accident. Id. at 431, 367
S.E.2d at 553.
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of his own behavior or from the negligence of others."6

Peeples v. City of Atlanta" was somewhat more traditional, both in
facts and in law. The case encompassed an action for the death of a mo-
torist killed in a collision with a stolen car being pursued by a municipal
police officer. Sustaining summary judgment for the municipality, the
court of appeals emphasized that the "ministerial"-"governmental" deter-
mination is a question of law for the court .7  Additionally, the court ob-
served its prior classification of a police department as a "governmental
function," '  and turned to plaintiff's contention of municipal' waiver.
Plaintiff founded that contention upon the statutory authorization for
immunity waiver by liability insurance obtained for the maintenance and
operation of the city's motor vehicles." Rejecting plaintiff's argument
that the municipality had triggered that waiver, the court simply denied
that decedent's death resulted from "use, maintenance or operation of the
City's motor vehicle." 7' Rather, "[pllaintiff's decedent's death was due to
the negligence or wilful misconduct of a fleeing felon in running a red
light and as a consequence thereof striking the decedent's car." '

Two other instances of the period likewise captured claimants' explicit
efforts to escape the "governmental-proprietary" quagmire. Neither suc-

68. Id. at 432, 367 S.E.2d at 552-53. The court thus unanimously affirmed the trial
judge's grant of summary judgment for defendants in respect to plaintiff's personal injuries.
On defendants' counterclaims for abusive litigation, the court was divided. A majority held
that the trial judge had erred in granting summary judgment for plaintiff: "There is clearly
no existing statutory, constitutional, or common law basis in Georgia for the assertion of a
right to be arrested." Id. at 435, 367 S.E.2d at 556. This was the position of six judges. One
judge concurred in the judgment only, and two judges concurred in part and dissented in
part. Id. at 437, 367 S.E.2d at 557.

69. 189 Ga. App. 888, 377 S.E.2d 889 (1989).
70. Id. at 889, 377 S.E.2d at 892 (citing City of Valdosta v. Bellews, 178 Ga. App. 423,

343 S.E.2d 111 (1989)). "Thus, the trial court did not err in 'taking from the jury the issue
of whether the City. . . is liable for the ministerial acts of its agents.'" Id. at 889-90, 377
S.E.2d at 892 (quoting appellants' enumeration of error).

71. Id. The court cited City of Atlanta v. Fry, 148 Ga. App. 269, 251 S.E.2d 90 (1978),
and also quoted O.C.G.A. § 36-33-3 (1987): "[a] municipal corporation shall not be liable for
the torts of policemen or other officers engaged in the discharge of the duties imposed on
them by law." 189 Ga. App. at 890-91, 377 S.E.2d at 892.

72. O.C.G.A. § 33-24-51 (Supp. 1989). For treatment of this statute and its ramifications,
see Sentell, Tort Liability Insurance in Georgia Local Government Law, 24 MERcER L. REv.
651 (1973), reprinted in P. SEaN'LL, STUDIES, supra note 1, at 811. For its recent develop-
ments, see P. SENTELL, supra note 64, at 177.

73. 189 Ga. App. at 891, 377 S.E.2d at 893.
74. Id. The court thus affirmed the trial judge's grant of summary judgment to the mu-

nicipality. Id. For discussion of the recently increasing extent to which the appellate courts
are employing the "causation" limitation on local government tort liability, see Sentell, Lo-
cal Government Liability Limitations: ["Causation" Is to Tort as "Police Power" Is to Em-
inent Domain], URBAN GA., Jan.-Feb. 1987, at 20.
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ceeded. Cyr v. Mayor of Savannah" featured the familiar intersection
collision, allegedly resulting from the negligently maintained stop sign
"totally obscured by vegetation, foliage and large trees."" Affording the
matter the most summary of shrift, the court of appeals rejected plain-
tiff's proffered perspective of negligent street maintenance.77 Rather, the
court confirmed, "[tihe operation of traffic lights and other traffic control
devices is a governmental function conducted on behalf of the public
safety and for the negligent performance of which municipal corporations
are not liable. 7 8

The court was similarly unreceptive to plaintiff's claim for injuries in
Self v. City of Atlantae which were suffered when plaintiff collided with
a municipal sludge truck.80 Rejecting an attempt to convert "governmen-
tal" into "ministerial" by virtue of "revenue generation," ' the court
found "no evidence that garbage fees were used for any purpose other

"182than to offset garbage collection expenses ....
It was plaintiff's other attempted avenue of escape in Self that led to

the far more dramatic development. That effort enlisted charter language
empowering the municipality to "sue and be sued, and plead and be im-
pleaded in all courts of law and equity and in all actions whatsoever
... "8s Such language constituted a sufficient waiver of immunity for
other entities,8 plaintiff analogized, and should work the same result for
municipal immunity. It was this analogy, rejected as distinguishable by
the court of appeals,88 that certioraried Self to the Georgia Supreme
Court.es

75. 188 Ga. App. 261, 372 S.E.2d 659 (1988).
76. Id. at 261, 372 S.E.2d at 660. Plaintiff's driver failed to stop at the intersection and

was struck by another vehicle having the right of way. Id.
77. Id. at 262, 372 S.E.2d at 660. This, said the court, was plaintiff's only asserted theory

of recovery. Id. For treatment of the defective street and sidewalk exception to immunity,
see P. SENTELL, supra note 64, at 62-116.

78. 188 Ga. App. at 261, 372 S.E.2d at 660 (quoting Arthur v. City of Albany, 98 Ga.
App. 746, 747, 106 S.E.2d 347 (1958)). The court thus affirmed the trial judge's grant of
summary judgment for the municipality. Id. at 262, 372 S.E.2d at 660.

79. 188 Ga. App. 81, 372 S.E.2d 283 (1988).
80. Id. at 81-82, 372 S.E.2d at 284. The trial court had held the municipality liable to the

extent of the $1,000 liability insurance which it admittedly carried. Id. On this point, see
generally Sentell, Georgia Local Government Tort Liability: The "Crisis" Conundrum, 2
GA. ST. U.L. Rav. 19 (1986).

81. 188 Ga. App. at 82, 372 S.E.2d at 284.
82. Id. at 82-83, 372 S.E.2d at 284-85. The court thus dismissed plaintiff's appeals. Id. at

83, 372 S.E.2d at 285.
83. 1973 Ga. Laws 2190.
84. See, e.g., Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 297 S.E.2d 28 (1982).
85. 188 Ga. App. at 82, 372 S.E.2d at 284.
86. 259 Ga. 78, 377 S.E.2d 674 (1989).
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Confronting the issue head on,87 the court conceded the square conflict
in previous decisions on whether the "sue and be sued" language operated
to waive immunity.88 However, the court announced, "we are now of the
opinion that the correct view is that such language should be read as pro-
viding an entity with the status and capacity to enter courts, and not as
waiving sovereign immunity."'5 Accordingly, "[w]e now hold that in any
instances in which an entity is given the power 'to sue and be sued' that
language means only that the entity has the status and capacity to enter
our courts, and does not signify a waiver of sovereign immunity against
suit."'9 For the analytically faint of heart, the court put aside all pretense
of subtlety: "Any cases that hold to the contrary are hereby overruled."'1

Not all immunity-evading efforts failed. City of Fairburn v. Cook"' en-
compassed a claimant's successful retreat to the municipal "nuisance" al-
ternative88 In that case, the court of appeals sustained a verdict for an
injured plaintiff, based upon the municipal "nuisance" of positioning a
traffic light so that motorists' view of the light was blocked by an over-
head railroad bridge." Distinguishing an earlier instance in which a mu-
nicipality failed properly to post signals that warned motorists of a re-
versible traffic lane,"5 the court drew the finest of juristic lines. The
former case involved only a failure of municipal action, the court deline-
ated, but here "it is alleged the city 'committed an act which created a
dangerous condition . . . . "9 This wispy demarcation between inaction
and action thus generated the necessary legalistic energy for fashioning a
liability-charged "nuisance."' 97

87. The court's only reservation was its notation that it did not consider the later en-
acted provision in O.C.G.A. § 36-33-1(a) (1987). 259 Ga. at 79 n.1, 377 S.E.2d at 676 n.1.
Apparently, however, that reservation would have no effect upon the remainder of the
court's decision in the case.

88. 259 Ga. at 79, 377 S.E.2d at 676. The court cited for contrast its decision in Tounsel
v. State Highway Dep't, 180 Ga. 112, 178 S.E. 285 (1935), and Medical Center Hosp. Auth.
v. Andrews, 250 Ga. 424, 297 S.E.2d 28 (1982).

89. 259 Ga. at 80, 377 S.E.2d at 676.
90. Id.
91. Id. The court thus affirmed the decision of the court of appeals in the case with

Justice Smith dissenting. Id.
92. 188 Ga. App. 58, 372 S.E.2d 245 (1988).
93. Id. at 59, 372 S.E.2d at 247. On the "nuisance" exception to immunity, see generally

Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance, 12 GA. ST. B.J. 11
(1975), reprinted in P. SENTLL, STUDIES, supra note 1, at 843. See also P. SENTELL, supra
note 64, at 117-34.

94. 188 Ga. App. at 61, 372 S.E.2d at 249. The truck in which plaintiff was riding had
entered the intersection against the traffic light and was struck by another vehicle, thereby
injuring plaintiff. Id. at 58, 372 S.E.2d at 247.

95. Mayor of Savannah v. Palmerio, 242 Ga. 419, 249 S.E.2d 224 (1978).
96. 188 Ga. App. at 64, 372 S.E.2d at 251.
97. For another successful invocation of municipal nuisance during the survey period,
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Plaintiff in Boatwright v. Mayor of Flemington" sought shelter from
municipal immunity in the exception of "inverse condemnation." Mu-
nicipal denial of a garage license amounted to an unconstitutional "tak-
ing" of his property, plaintiff charged, irrespective of the "governmental"
character of licensing itself. "This contention," responded the court of
appeals, "is meritless." 100 The crucial dichotomy, the court explained, is
that between "taking," under eminent domain, and "regulation," under
police power.10 1 The municipal licensing ordinances were "within the mu-
nicipality's police power,"10' and their enforcement entitled plaintiff to no
compensation from the municipality.' 0 s

see City of Eatonton v. Few, 189 Ga. App. 687, 377 S.E.2d 504 (1988), in which a majority of
the court of appeals held evidence in the case sufficient to support a finding that the manner
in which the municipal swimming pool was operated constituted a nuisance. Id. at 687, 377
S.E.2d at 505. The court however reversed the trial judge's refusal to charge on the doctrine
of assumption of risk and ordered a retrial of the case. Id. at 691, 377 S.E.2d at 507-08.

98. 189 Ga. App. 676, 377 S.E.2d 1 (1988).
99. Id. at 677, 377 S.E.2d at 2. For treatment of this constitutional exception to munici-

pal tort immunity, see P. SSNTELL, supra note 64, at 134-43.
100. 189 Ga. App. at 677, 377 S.E.2d at 2.
101. Id. The court relied upon its formulation in McCoy v. Sanders, 113 Ga. App. 565,

148 S.E.2d 902 (1966). For treatment of this point, see Sentell, Local Government Liability
Limitations: ["Causation" Is to Tort as "Police Power" Is to Eminent Domain], supra note
74.

102. 189 Ga. App. at 677, 377 S.E.2d at 2.
103. Id., 377 S.E.2d at 1-2. Although the court of appeals appeared unanimous in finding

no "taking" action against the municipality, a majority of the court nevertheless reversed
the trial court's dismissal for failure to state a claim against the members of the governing
authority for alleged actions in bad faith. Id. It was not outside the realm of possibility, said
the court, that such an action might be proved. Id. A forceful dissent for four judges main-
tained that plaintiff had sued only the municipality and not the members of the governing
authority. Id. at 679-81, 377 S.E.2d at 2-3 (Carley & Beasley, JJ., dissenting). Later, on the
point emphasized by the dissent, a unanimous supreme court reversed the court of appeals'
reversal of the trial judge's dismissal. Mayor of Flemington v. Boatwright, 259 Ga. 175, 377
S.E.2d 843, 844 (1989). Said the supreme court.

No individual is named as a party in the body of the complaint, and there is no
allegation in the complaint that any individual engaged in any act that harmed
the appellee. The mayor was served only in his official capacity, and none of the
members of the city council were served individually or in their capacity as mem-
bers of the city council.

Id. at 175, 377 S.E.2d at 844.
For another survey period case touching upon the point of individual liability, see Star

Laundry, Inc. v. City of Warner Robins, 189 Ga. App. 839, 377 S.E.2d 709 (1989). There, the
court of appeals rejected a contention of liability on the part of a municipal mayor for his
alleged role in a transaction that resulted in later additional water charges against plaintiffs.
Id. at 841-42, 377 S.E.2d at 711-12. The court could find no evidence of the mayor's pecuni-
ary gain or benefit from the episode, and sustained the trial judge's decision that the mayor
was immune from personal liability. Id. at 841, 377 S.E.2d at 711.

On the matter of individual liability, see Sentell, Georgia Local Government Officers:
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Finally, in what unquestionably was a traditional eminent domain pro-
ceeding, City of McDonough v. Walker'I projected a further issue. Could
condemnees recover attorney fees and litigation expenses under the "Civil
Rights Attorney's Fees Awards Act of 1976? "105 In a response of studied
aloofness, the court of appeals could not envision an ordinary eminent
domain proceeding as a civil rights violation.106 The Act's fee provision,
the court "reiterated," simply possessed no relevance to the case. 107

F. Zoning

Somewhat ironically, it was municipal failure to act that gave rise to
the period's zoning litigation. In Candler & Associates, Inc. v. City of
Roswell,'08 landowners complained of a municipal refusal to rezone their
property to a commercial classification.10 9 Reversing the trial judge's re-
jection of the complaint, a majority of the supreme court viewed plaintiffs
to have met their burden of showing the present zoning's "significant det-
riment" and "insubstantial relation to the public health." 110 In response
to that showing, the court emphasized, the municipality failed to rebut
plaintiffs' numerous expert witnesses and "presented little or no credible
evidence that the [present) zoning is related to the public interests

"111

The municipal failure litigated in Rybert & Co. v. City of Atlanta'12

was a refusal to approve plaintiffs preliminary subdivision plat.'" Sus-

Rights for Their Wrongs, 13 GA. L. REv. 747 (1979), reprinted in P. SENTELL, ADDITIONAL
STUDIES, supra note 1, at 419. See also Sentell, Individual Liability in Georgia Local Gov-
ernment Law: The Haunting Hiatus of Hennessy, 40 MERCER L. REv. 27 (1988).

104. 188 Ga. App. 477, 373 S.E.2d 238 (1988).
105. Pub. L. No. 94-559, 90 Stat. 2641 (codified as amended at 42 U.S.C. § 1988 (1982)).
106. 188 Ga. App. at 478, 373 S.E.2d at 239. For treatment of the civil rights exception

to municipal immunity, the so-called "Section 1983 exception," 42 U.S.C. § 1983 (1982), see
P. SENTELL, GEORGIA LOCAL GOVERNMENT LAW'S ASSIMILATION OF MONELL: SECTION 1983 AND

THE NEW "PERSONS" (1984). See also P. SENTELL, supra note 64, at 188-96.
107. 188 Ga. App. at 478, 373 S.E.2d at 239. The court thus reversed the trial judge's

award of attorney fees and litigation expenses to the condemnees. Id.
108. 258 Ga. 621, 373 S.E.2d 19 (1988).
109. Id. at 621, 373 S.E.2d at 20. Although the municipal planning department approved

the commercial development, the municipal council refused to change the office-professional
classification. Id.

110. Id. at 622, 373 S.E.2d at 20. Plaintiffs had shown that it was completely unfeasible
to develop the property as office-professional, the court said, and had "used development-
cost and marketing-feasibility analyses . . . ." Id.

111. Id. Two justices dissented, on grounds that the trial judge's finding of facts was not
clearly erroneous. Id. at 622-23, 373 S.E.2d at 20.

112. 258 Ga. 347, 368 S.E.2d 739 (1988).
113. Id. at 347, 368 S.E.2d at 740. The primary reason for refusal was the lack of rectan-

gular lots consistent with the urban conservation district. Id.
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taining the trial judge's adverse determination, a unanimous supreme
court proffered rationale of classic vintage: "[T]he administrative-appeal
procedure available to the appellant under local law provides a remedy
alternative to the writ of mandamus, thereby divesting the appellant of
any entitlement to issuance of the extraordinary writ.""'

II. CoumNrs

A. Officers and Employees

For the Georgia county officer, the past year was a year of recall.'" The
developments unfolded in a fashion that focused first upon the mechanics
of the process, and second upon its constitutional validity. Mechanical
questions typically arise at the juncture where the county probate judge
is called upon to validate the petitions. Upon the judge's refusal to vali-
date, the outcome of judicial review frequently depends upon whether the
reasons for refusal are deemed "innocent technicalities."' 16 The survey
period yielded two occasions in which the supreme court, with contrasting
results, drew the line.

The probate judge's reason for refusing certification in Howell v. Tid-
well'1 7 was the appearance upon the recall petition of multiple signatures
of common authorship.11s Even so, plaintiffs contended, the invalidity of
some signatures on a page did not justify disallowance of all the signa-
tures on that page. Rejecting that contention, the supreme court viewed
such a defect to render the circulator's affidavit on the reverse side of the
petition "a knowing and deliberate falsehood."11' Although right of recall
must not "be impeded on frivolous grounds," the court acknowledged,

114. Id. at 350, 368 S.E.2d at 741-42. "For essentially the same reasons," said the court,
"the trial court did not err in refusing to grant the request for issuance of a declaratory
judgment." Id., 368 S.E.2d at 742. For a sustained treatment of the writ of mandamus in
Georgia local government, emphasizing its overuse by plaintiffs and analyzing numerous il-
lustrations of the point, see P. SENTELL, MISCASTING MANDAMUS IN GEORGIA LOCAL GOVERN-

MENT LAW (1989).
115. See generally Sentell, Remembering Recall in Local Government Law, 10 GA. L.

REv. 883 (1976), reprinted in P. SENTELL, ADDITIONAL STUDMS, supra note 1, at 327.
116. Howell v. Tidwell, 258 Ga. 246, 247, 368 S.E.2d 311, 312 (1988).
117. 258 Ga. 246, 368 S.E.2d 311 (1988).
118. Id. at 246, 368 S.E.2d at 312. The court noted O.C.G.A. § 21-4-7 (1987) requires

that a circulator, who, upon request printed and signed an elector's name on the petition,
must sign his own name beside the elector's printed name. Here, said the court, "[in no
instance did a circulator sign his or her name beside the printed name of any such elector on
any disallowed petition page." 258 Ga. at 246, 368 S.E.2d at 312.

119. 258 Ga. at 247, 368 S.E.2d at 312. The court was concerned that "the election su-
perintendent has to rely on the affidavit, which is worthless once proven false, as here,
which is worse than having no affidavit." Id.
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"[florgeries and false affidavits are not innocent technicalities."1 0 Addi-
tionally, some of the affidavits were notarized by persons active in the
recall effort; those pages also were properly disallowed. 21 Indeed, the
court proclaimed, the counting of petition pages bearing affidavits known
to be false would shatter public confidence in "the integrity of the elec-
tion process."122 Accordingly, the court affirmed the trial judge's refusal
to mandamus certification.1 2 3

One month later, the court encountered Parker v. McCants2 " in which
the probate judge refused to validate because some circulators signed
their own petitions, some had not seen all the electors sign, and a notary
public notarized a petition which he had signed as an elector. Without
reference to its decision in Howell, the court summarily concluded that
"the alleged irregularities or technical violations" did not endanger the
public interest in the recall procedure. 28 Accordingly, the court affirmed
the trial judge's mandamus of certification. 20

The issue of constitutionality reached the court in Mitchell v. Wilker-
son, ' 2

7 with the challenge founded squarely upon the recall statute's fail-
ure to specify the grounds for the recall election. The court found resolu-
tion to lie "plain upon [the] face" of the constitutional provision
authorizing the statute. 12  That provision explicitly required statutory
enumeration of the grounds for recall.'2 ' In violation of that requirement,
the court adumbrated, the statute purported to empower recall applicants
to specify reasons. 30 "The statutory attempt to transfer the selection of
the reasons to the applicant amounts to an impermissible delegation of
legislative authority.' ' 31 On the basis of this rationale, the court reversed

120. Id. Otherwise, the court feared, it would be "holding that the end justifies the
means." Id.

121. Id. at 247-48, 368 S.E.2d at 332-33. The notary requirement appeared in O.C.G.A. §
21-4-7(e) (1987).

122. 258 Ga. at 247, 368 S.K2d at 312.
123. Id. at 248, 368 S.E.2d at 313. Justice Weltner dissented on the ground that the

voters who validly signed the petition should not be forced to suffer because of the error of
the circulators. Id. (Weltner, J., dissenting).

124. 258 Ga. 364, 369 S.E.2d 481 (1988).
125. Id. at 364, 369 S.E.2d at 481. The court reached this conclusion "after considering

the competing interests inherent in the recall procedure." Id.
126. Id. at 365, 369 S.E.2d at 481. One justice dissented, and two justices did not partici-

pate in the decision. Id.
127, 258 Ga. 608, 372 S.E.2d 432 (1988).
128. Id. at 608, 372 S.E.2d at 433.
129. GA. CONST. art. II, § 2, para. 4 provides: "The procedures, grounds, and all other

matters relevant to such recall shall be provided for in such law."
130. O.C.G.A. § 21-4-1 (1987).
131. 258 Ga. at 609, 372 S.E.2d at 433 (citing Phillips v. City of Atlanta, 210 Ga. 72, 77

S.E.2d 723 (1953)). For discussion of the various and assorted junctures in local government
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the refusals of three trial judges to invalidate the statute. 3 2

The supreme court confronted yet another constitutional issue in State
v. Deason,13 3 an indicted county tax commissioner's challenge to her ex-
clusion from appearing before the grand jury. Reviewing the statute in
issue, '' and employing a "reasonable basis" test to do so,'36 the court
observed the type of local government officers permitted grand jury ap-
pearances.136 Generally, they were possessed of "broad governing power,"
required to "exercise discretion," and thus peculiarly susceptible to citi-
zen resentment and "frivolous charges.' 3 7 A legislative rationale based
upon protecting reputation and efficiency of such officers-and excluding
tax commissioners who have "more limited, ministerial du-
ties" '3 -rationally related to a legitimate state interest. The court thus
declared the statutory classifications free of equal protection violations.131

In the criminal context, State v. Burrell'" tested a county commis-
sioner's indictment for "malpractice in office,""' specifying the malprac-
tice as the commissioner's allowing the use of county trucks by private
businesses.14 2 Because the malpractice statute omits definitions, the court
of appeals sought an escape from unconstitutional vagueness by reference
to local statutes defining the commissioner's duties."3 Finding those stat-
utes silent on the use of county property for private purposes,"' the court
refused to view the charged conduct as "an act which the commissioner
had no lawful right to do."' "45 To the prosecution's argument that the

law at which the delegation of power issue emerges, see Sentell, Delegation in Georgia Local
Government Law, 7 GA. ST. B.J. 9 (1970), reprinted in P. SENTELL, STUDIES, supra note 1, at
731. See also Sentell, Delineating Delegation in Georgia Local Government Law, URBAN

GA., June 1988, at 23.
132. 258 Ga. at 609, 372 S.E.2d at 434. The appeal had combined decisions from three

superior courts. Justice Weltner and Chief Justice Marshall dissented. Id.
133. 259 Ga. 183, 378 S.E.2d 120 (1989).
134. O.C.G.A. § 45-11-4 (1987). The statute confers a right of appearance upon judges of

probate courts and members of municipal and county governing bodies.
135. 259 Ga. at 184, 378 S.E.2d at 121. The court noted the parties' agreement that no

fundamental right or suspect class was involved. Id.
136. Id.
137. Id.
138. Id.
139. Id. The court thus reversed the trial judge's decision of unconstitutionality. Id. at

185, 378 S.E.2d at 121.
140. 189 Ga. App. 812, 377 S.E.2d 898 (1989).
141. O.C.G.A. § 45-11-4 (Supp. 1989).
142. 189 Ga. App. at 812, 377 S.E.2d at 899. The charge was that he had given permis-

sion to use county trucks for hauling asphalt to pave a private business parking lot. Id.
143. For this approach, the court relied upon the supreme court's decision in Steele v.

State, 227 Ga. 653, 182 S.E.2d 475 (1971).
144. 1969 Ga. Laws 2397.
145. 189 Ga. App. at 813, 377 S.E.2d at 899.
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commissioner's activity was unauthorized, the court struck a stance of in-
credulity: "That appellee's act may have been unauthorized does not re-
quire the conclusion that it was an illegal criminal offense." 1" On that
note, the court affirmed dismissal of the indictment. 7

B. Openness

Like recall, the "open meetings" issue has emerged as a popular facet
of the modern governmental-accountability movement. 48 The issue pos-
sesses potent potential for heated conflict, both in governmental and judi-
cial circles. The question projected by Johnson v. Nicely"1 went directly
to an essential ingredient of open meetings-prior notice of a specially
called meeting by a county governing authority.18 0 The material statute
required that the notice be posted twenty-four hours prior to the meeting,
that it be posted at the place of regular meetings, and that it provide
"due notice" of the meeting.151 The notice in issue was posted on the bul-
letin board at the county courthouse on Friday at 3:00 p.m., and advised
that the commissioners would meet on the following Monday "to discuss
important matters between the hours of 8:00 a.m. and 5:00 p.m."18

Reviewing the trial judge's decision of notice deficiency, a four justice
majority of the supreme court reversed.88 Viewing the time" and
place85 elements as clearly sufficient, the court reasoned the only issue to
be "whether the content of the notice constituted 'due notice' ....'"
Without benefit of prior interpretation, the court held "due notice" to
consist of "giving. . .that information sufficient for one to make the ex-

146. Id. (emphasis in original). "The State's interpretation of the malpractice in office
would not withstand a constitutional attack." Id.

147. Id. at 814, 377 S.E.2d at 900. The court reasoned that the commissioner "was not
clearly informed that his actions were criminal." Id.

148. See generally Sentell, The Omen of "Openness" in Local Government Law, 13 GA.
L. Rav. 97 (1978), reprinted in P. SENrELL, ADDITIONAL STUDIES, supra note 1, at 367.

149. 258 Ga. 574, 372 S.E.2d 223 (1988).
150. Id. at 575, 372 S.E.2d at 224. The subject of the meeting was equally explosive:

determining the site of a hazardous waste dump. Id. at 574, 372 S.E.2d at 224.
151. O.C.G.A. § 50-14-1(e) (1986). The court noted that the amended statute did not

apply. 258 Ga. at 574 n.3, 372 S.E.2d at 224 n.3.
152. 258 Ga. at 574, 372 S.E.2d at 224. The "open" meeting had been held on the follow-

ing Monday at 9:05 a.m. Id. at 577, 372 S.E.2d at 226.
153. Id. at 576, 372 S.E.2d at 224.
154. The court noted that "[tihe statute does not require that the notice be posted 24

'business' hours in advance of the meeting." Id. at 575, 372 S.E.2d at 225 (construing
O.C.G.A. § 50-14-1(e) (1986)).

155. "This obviously indicates that a specially called meeting will be held where regular
meetings are held, as was done in this case." Id.

156. Id.
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pected response."' 17 On that score, likewise, the court was satisfied: "Any-
one who saw the notice could have attended the meeting had he or she
chosen to do so.'158

C. Regulation

Of several illustrations, controversy over county regulatory power most
graphically exemplified both the increasing popularity and the frequent
futility of mandamus litigation in local government law.'19 There were at
least three noteworthy regulatory occasions (two involved mandamus)
upon which plaintiffs sought to bridle county discretion. 6 None
succeeded.

The regulatory power challenged in Carnes v. Charlock Investments,
Inc."' involved the county's closure of a road fronting on plaintiff's unde-
veloped land. Disputing the county board's statutorily required determi-
nation that the road served "no substantial public purpose,"162 plaintiff
showed that school buses and cars used the road and that the county
board had expended public funds in constructing a culvert there. 11 More-
over, the county had included the road in a bond issue for paving. Al-
though these showings satisfied the trial judge, a unanimous supreme
court disagreed.10 ' The county being possessed of statutory discretion to
close the road, the court posited, mandamus would issue only upon a
showing that the board exercised its discretion arbitrarily, capriciously,
and unreasonably.'"6 Recalling evidence that the road was both hazard-
ous1 "s and used for illegal purposes,167 the court was clear that "the

157. Id. at 576, 372 S.E.2d at 225.
158. Id. "If more effective notice is desired," the court counseled, "the statute must be

amended." Justice Gregory wrote the court's majority opinion. Id.
159. There is, however, a converse circumference to the mosaic. For every instance

of success in mandamus, the local government milieu yields at least two coun-
tering instances of failure. Both procedural and substantive constraints operate on
the pervasive scope of the writ, seeking to preserve the freedom and flexibility
essential to effective governance. The result is an inordinate expenditure of time
and effort (both judicial and nonjudicial) on mandamus endeavors that are fore-
doomed to failure.

P. SENTELL, MISCASTING MANDAMUS IN GEORGIA LOCAL GOVERNMENT LAW 1 (1989).
160. See generally Sentell, Discretion in Georgia Local Government Law, supra note 1,

reprinted in P. SENTELL, STUDIES, supra note 1, at 651.
161. 258 Ga. 771, 373 S.E.2d 742 (1988).
162. O.C.G.A. § 32-7-2(b)(1) (1985).
163. 258 Ga. at 772, 373 S.E.2d at 744.
164. Id. at 773, 373 S.E.2d at 745.
165. Id. at 772 n.1, 373 S.E.2d at 744 n.1,

166. Id. at 772, 373 S.E.2d at 743. There was testimony that the road was winding and
steep with several blind curves. Id.

167. Id. at 771, 373 S.E.2d at 743. There was testimony that the road was used for illegal
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Board's decision to close the road did not amount to a gross abuse of its
discretion.' 68

The court tendered a similar reaction in Suddeth v. Forsyth County,'s9

an action to mandamus the county's grant of a special use permit to oper-
ate an airport.170 In a decision of bifurcated import, the court first criti-
cized, but sustained, a county ordinance requiring determination that
"the benefits of and need for the proposed airport are greater than any
possible depreciating effects and damages to the neighboring proper-
ties." ' Although the ordinance might have more clearly detailed the cri-
teria for consideration, the court cautioned, the language did require a
"balancing test" and thus sufficed to establish "ascertainable stan-
dards. 1 7 2 Second, the court also denied that the county had grossly
abused its delegated discretion. s7 Because evidence sufficiently indicated
encroachment upon surrounding residential neighborhoods, plaintiff had
failed to show "that the discretionary denial of his permit application was
arbitrary, capricious and unreasonable. 1 7' 4

Presenting an analogous attack, Tempo Management, Inc. v. DeKalb
County7 " encompassed defendant's appeal from a conviction of violating
the county fire code. Initially, defendant challenged (as an unconstitu-
tional delegation of legislative power) the code's incorporation of a na-
tional association code's "latest editions. 176 Eschewing decision of the is-
sue, the supreme court rested on defendant's lack of standing:17 7 The
code presently in effect was the one originally adopted, and defendant

hunting and dumping of trash. Id. at 771-72, 373 S.E.2d at 743.
168. Id. at 772, 373 S.E.2d at 744. Accordingly, the court held, plaintiff "did not have a

clear legal right to have the road reopened." Id.
169. 258 Ga. 773, 373 S.E.2d 746 (1988).
170. Plaintiff contended that he had met all requirements he considered legal for the

permit. Id. at 775, 373 S.E.2d at 748. See generally Sentell, Local Government Law and
Liquor Licensing: A Sobering Vignette, supra note 35, reprinted in P. SENT'ELL, ADDITIONAL

STUDIES, supra note 1, at 283.
171. 258 Ga. at 775, 373 S.E.2d at 748.
172. Id. at 776, 373 S.E.2d at 748.
173. Id., 373 S.E.2d at 749.
174. Id. Thus, the court affirmed the trial judge's denial of a mandamus. Id. at 777, 373

S.E.2d at 749 (Smith, J., dissenting).
175. 258 Ga. 713, 373 S.E.2d 622 (1988).
176. Id. at 713, 373 S.E.2d at 623. The county ordinance adopted "the 1982 edition of

the Fire Protective Code of the National Fire Protection Association" ("NFPA") and speci-
fied "that '[alll referenced NFPA codes shall be the latest editions. . . .'" Id. For discus-
sion of this variant, among others, of delegation in Georgia local government law, see
Sentell, Delegation in Georgia Local Government Law, supra note 131, reprinted in P.
SENTELL, STUDIES, supra note 1, at 731. See also Sentell, Delineating Delegation in Georgia
Local Government Law, supra note 131, at 23.

177. 258 Ga. at 713, 373 S.E.2d at 623.
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was thus not adversely affected by any "latest editions.' ' 7
8 Primarily, the

court focused on defendant's argument that the code conferred "unbri-
dled discretion" on the fire marshal in determining a "fire hazard."' 7 Re-
jecting that argument, the court emphasized the code's instruction that
the determination rest upon "the basis of applicable data."1 10 That in-
struction evidenced that the marshal's decision "must be based on objec-
tive criteria,"'81 the court reasoned, and defendant had failed to show the
absence of such criteria "in codes, statutes, ordinances or in general scien-
tific principles."'' s2

D. Contracts

Both municipalities and counties have long labored under myriad re-
strictions on their capacities to contract.8 3 None of those restrictions pos-
sess a more illustrious heritage than that surrounding the following statu-
tory proscription: "One council may not, by ordinance, bind itself or its
successors so as to prevent free legislation in matters of municipal govern-
ment."' In terms of both background and impact, the "binding con-
tracts" prohibition enjoys unsurpassed prominence in local government
administration.85

Of late, however, the pages of this survey have reflected an unaccounta-
ble muting of the principle. In the main, the supreme court itself ap-

178. Id. Defendant was convicted under the 1982 edition of the code originally adopted
by the county ordinance. Id.

179. Id. at 714, 373 S.E.2d at 623. Defendant argued that the absence of guidelines con-
veyed discretion "to conclude that almost any building is a 'fire hazard.'" Id.

180. Id.
181. Id.
182. Id., 373 S.E.2d at 623-24. Finally, the court also rejected defendant's argument that

state statutes preempted the county ordinance. The court emphasized the presence in the
statute, O.C.G.A. § 25-2-13(b)(4) (Supp. 1989), of a clause purporting to expressly save more
restrictive municipal or county measures. For treatment of this legislative technique of "sav-
ing," see Sentell, Selected Oddities in Georgia Municipal Law, 9 GA. L. Rv. 783 (1975),
reprinted in P. SENTELL, STUDIES, supra note 1, at 751. See also Sentell, Local Government
Law and the Constitution of 1983: Selected Shorts, reprinted in P. SENTELL, ADDITIONAL
STUDIES, supra note 1, at 565, 572.

183. See, e.g., Sentell, Some Legal Aspects of Local Governmental Purchasing in Geor-
gia, 16 MERCER L. REV. 371 (1965); Sentell, Self-Interest and Municipal Purchasing: How
Now?, 5 GA. ST. B.J. 309 (1969); Sentell, Municipal Purchasing and Self-Interest: An Up-
date, 7 GA. ST. B.J. 431 (1971). These articles are reprinted in P. SENTELL, STUDIES, supra
note 1, at 599, 623, 637. See also Sentell, County Contracts in Georgia: "Written and En-
tered," 32 MERCER L. REv. 283 (1980), reprinted in P. SENTELL, ADDITIONAL STUDIES, supra
note 1, at 193.

184. The proscription is now codified at O.C.G.A. § 36-30-3(a) (Supp. 1989).
185. For extensive background treatment, see Sentell, Local Government and Contracts

That Bind, 3 GA. L. RE , 546 (1969), reprinted in P. SENTELL, STUDIES, supra note 1, at 541.
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peared more sensitive to the harshness of an ultra vires posture than in
earlier times.10 Moreover, an additional ironic twist emerged from the
state's most recent effort at codification. That effort produced the "Local
Government" Title of the Official Code of Georgia Annotated (the
"Code"),187 containing a division explicitly devoted to "Provisions Appli-
cable to Municipal Corporations Only. 1 86 Did placement of the "binding
contracts" prohibition in that division of the Code signal an intended
change in the precept's age-old judicial application to municipalities and
counties interchangeably?

Wilson v. Southerlandise pitted a circuit district attorney against a
county governing authority over the latter's responsibility for funding the
former's operation. One facet of the disagreement went to continued em-
ployment of an assistant district attorney, compensated by funds from
circuit counties.1" Having originally agreed to support the position, plain-
tiff contended, the county was obligated to its continuance. ' It was in
rejecting that contention that the court hoisted the historic prohibition:
"The appropriating process is a legislative function and the law prohibits
a local governing authority from binding itself or its successors so as to
prevent free legislation." '92

More generally, the court in Wilson considered prosecutorial funding
responsibilities, finding legislative placement of that burden on coun-
ties.193 Although county refusal to assume the obligation would justify the
inherent judicial power of mandamus, a court must approach the matter
with utmost caution. Under such an approach, in the context presented,
the court could not conclude that the trial judge had erred in denying the
writ.'"

Board of Commissioners v. Chatham Advertisers9" was the more tan-
talizing instance. A county governing authority sought to void a contract

186. For the recognition of this more sensitive approach, see Sentell, Binding Contracts
in Georgia Local Government Law: Recent Perspectives, 11 GA. ST. B.J. 148 (1975), re-
printed in P. SENTELL, STUmES, supra note 1, at 579.

187. O.C.G.A. tit. 36 (1987).
188. See O.C.G.A. tit. 36, ch. 30 (1987 & Supp. 1989).
189. 258 Ga. 479, 371 S.E.2d 382 (1988).
190. Id. at 479, 371 S.E.2d at 382. This action had been taken under authorization of a

local statute, 1986 Ga. Laws 4401. 258 Ga. at 479, 371 S.E.2d at 382.
191. 258 Ga. at 479-80, 371 S.E.2d at 383. The county's approval was a statutory precon-

dition for the assistant's employment. Id. at 479, 371 S.E.2d at 383.
192. Id. at 480, 371 S.E.2d at 383.
193. Id. The court was "unable to conclude that the legislature overstepped its preroga-

tives in placing these financial burdens upon the counties." Id.
194. Id. at 481, 371 S.E.2d at 384. "The trial court reviewed the problems faced by the

office of the district attorney and the attention to the problems by the county commission-
ers." Id. at 480, 371 S.E.2d at 384 (Smith, J., dissenting).

195. 258 Ga. 498, 371 S.E.2d 850 (1988).
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under which its predecessor authority had permitted a private business to
place benches (with advertising signs) "upon public space at various
transit stops and other points of pedestrian convenience. . . for a period
of ten years."' " As a ground of invalidity, the county expressly argued
the agreement's violation of the binding contracts prohibition.197

The county's argument elicited two responses from the supreme
court-one in passing, and one in resolution of the controversy. The pass-
ing reference contained the period's analytical surprise; it was as follows:
"Pretermitting the applicability of O.C.G.A. § 36-30-3(a) [the binding
contracts precept] to counties. . . .""' Was this a manifestation that the
court was still out on whether a quirk of codification would be judicially
seized upon to dilute a century of local government contracts law?",o

The court's second response represented the modern tendency to ac-
centuate the positive and eliminate the negative. Accordingly, "[tihe op-
eration of a public transportation system, such as a scheduled fixed-route
transit bus system-which includes the placement of bus benches-is a
proprietary or ministerial function.'20 So categorized, the subject of the
challenged contract was beyond the reach of the prohibition, admittedly
limited to "governmental" functions.201

E. Liability

"A county is not liable to suit for any cause of action unless made so by
statute.'' s20 The most recent movement against this traditional immunity
inheres in a judicially declared "waiver" to the extent of county liability
insurance.' 0

3 Last year's survey took note of the fact, however, that the
waiver issue itself is rapidly becoming a subject of controversy.204 This
point found confirmation in the current survey period's decision by the
court of appeals in Rogers v. Rockdale County.' 5 In Rogers, plaintiff sued
the county emergency medical service and two paramedics in malpractice,

196. Id. at 498, 371 S.E.2d at 851. The benches were to be installed at no expense to the
county but would carry advertising signs. Id. at 498-99, 371 S.E.2d at 851.

197. Id. at 499, 371 S.E.2d at 851.
198. Id. This was the extent of the court's consideration of the point.
199. This, of course, assumes that the codification point was indeed the reason for the

court's indicated uncertainty.
200. 258 Ga. at 499, 371 S.E.2d at 851.
201. Id. The court also indicated the possible importance that no county financial obli-

gation was involved, and that the ten year length of the contract might be considered rea-
sonable. Id. at 500, 371 S.E.2d at 851.

202. O.C.G.A. § 36-1-4 (1987).
203. For treatment of this movement, see Sentell, Georgia Local Government Tort Lia-

bility: The "Crisis" Conundrum, supra note 80.
204. Sentell, Local Government Law, 40 MERCER L. REv. 303, 327-28 (1988).
205. 187 Ga. App. 658, 371 S.E.2d 189 (1988).
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alleging immunity waiver under a liability insurance policy of the State
Department of Human Resources. Summarily rejecting this attempted es-
cape from sovereign immunity, the court simply declared that neither the
paramedics nor the county's EMS was a part of the state agency. 06

Another popular immunity moderation derives from the responsibility
imposed by 42 U.S.C. § 1983 of the Civil Rights Act207 for deprivation of
rights caused by official "custom" or "policy." That moderation likewise
carries its own baggage, however, a point graphically emerging from the
court's disposition of Henderson v. Sherrington.20 8 The case featured a
county tag agent's actions against both the tax commissioner and the
county for termination of employment.209 Plaintiff founded her claims
upon Section 1983, alleging both procedural and substantive violations of
due process. The court turned a deaf ear to the procedural claim, empha-
sizing plaintiff's alternative pursuit of a state remedy: "The adequacy of
the state remedy in this case has been conclusively established by the fact
that it resulted in the appellant's reinstatement with back pay and bene-
fits. 2 10 Similarly aloof to the charge of substantive wrongs, the court rea-
soned that the personnel acts in issue "cannot be considered so brutal or
shocking as to constitute a substantive due process violation. '2 1'

Yet another avenue of escape from the county's sovereign immunity
lies in the Georgia Constitution's mandate that "private property shall
not be taken or damaged for public purposes without just and adequate
compensation being first paid.2 1 2 Two decisions by the court of appeals
during the period illustrate the victories and defeats of "inverse condem-
nation." The defeat was Desprint Services, Inc. v. DeKalb County,2 13 in

206. Id. at 660-61, 371 S.E.2d at 191. The court thus affirmed summary judgments in
favor of defendants. Id. at 661, 371 S.E.2d at 191.

207. Pub. L. No. 96-170, 93 Stat. 1284 (1979) (codified as amended at 42 U.S.C. § 1983
(1982)) [hereinafter "Section 1983"]. For treatment of this moderation in the Supreme
Court, and its impact upon Georgia local governments in both federal and state courts, see
P. SENTELL, supra note 106.

208. 189 Ga. App. 498, 376 S.E.2d 397 (1988).
209. Id. at 498, 376 S.E.2d at 398. Termination was a result of the commissioner's deci-

sion to abolish the office in the implementation of a general reorganization plan. Plaintiff
also sued under state law for the intentional infliction of emotional distress. The trial court
ordered plaintiff's reinstatement with back pay. The court of appeals held that the trial
judge's action sufficiently addressed plaintiff's claim, and that plaintiff was not entitled to
damages for emotional harm. Id. at 500, 376 S.E.2d at 399.

210. Id. at 499, 376 S.E.2d at 399. "It follows that the appellant has no remaining cause
of action for damages for violation of her procedural due process rights under 42 U.S.C. §
1983." 189 Ga. App. at 499, 376 S.E.2d at 399.

211. 189 Ga. App. at 500, 376 S.E.2d at 399. The court thus sustained summary judg-
ments in favor of defendants with respect to Section 1983. Id.

212. GA. CONST. art. I, § 3, para. 1. For treatment, see P. SENTELL, supra note 64.
213. 188 Ga. App. 218, 372 S.E.2d 488 (1988).
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which the claim advanced was for the flooding of plaintiff's property by a
ruptured water main.214 Denying recovery, the court could find in the case
neither a sufficient "public purpose" nor a requisite county "nuisance." 15

The bursting of the main had occurred several weeks after county con-
struction, the court specified;21" accordingly, plaintiff's property "was not
damaged for the 'public purpose' of actually constructing any public
works project. 2 1 7 As for "nuisance," the court deemed missing the pre-
requisite "continuous or regularly repetitious act";21 rather, it was "un-
disputed that the bursting of the water main and the flooding of appel-
lant's property was a single isolated occurrence."2 " To honor plaintiff's
claim of inverse condemnation, the court concluded, "would be to impose
upon a county the status of an insurer of the operation of its public works
project.M

2 0

The victory came in DeKalb County v. Glaze,221 arising from the
county's redesign of an intersection that resulted in limiting access to
plaintiff's business.2 22 Casting the primary quandry as whether the county
work "constituted merely an exercise of police power rather than a taking
. . .," the court decided upon the latter.228 To do so, the court was forced
to consider the county's argument that the offending curbs -were placed
entirely within the existing right-of-way and were installed for public
safety.24 In response, the court deemed it "well settled that if the instal-
lation of such improvements results in a substantial impairment of the
property owner's 'easement of access,' a taking has occurred for which
compensation is required regardless of the importance of the public inter-

214. Evidence indicated that the main had burst at a "butterfly" valve installed some
weeks previously in connection with a county road construction project. Id. at 219, 372
S.E.2d at 490.

215. Id. at 220, 372 S.E.2d at 491.
216. Id. at 219, 372 S.E.2d at 489.
217. Id., 372 S.E.2d at 490. The court thus delineated between operation of the main

and ongoing construction on a road project. Id. at 220, 372 S.E.2d at 490.
218. Id.
219. Id.
220. Id., 372 S.E.2d at 491. "As a matter of law, the post-construction non-nuisance

damage done to private property by a single malfunction in the operation of a public works
project is not damage which has been done for a 'public purpose.'" Id. The court thus
sustained summary judgment in favor of the county. Id. at 221, 372 S.E.2d at 491.

221. 189 Ga. App. 1, 375 S.E.2d 66 (1988).
222. Id. at 1, 375 S.E.2d at 67. Evidence indicated that curb installation had restricted

access to plaintiff's store from unlimited access to only two points of ingress and egress. Id.
223. Id. at 2, 375 S.E.2d at 67. For treatment of this distinction, see Sentell, Local Gov-

ernment Liability Limitations: ["Causation" Is to Tort as "Police Power" Is to Eminent
Domain], supra note 74.

224. 189 Ga. App. at 2, 375 S.E.2d at 67-68.
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ests which are thereby promoted."'2 In this case, the court concluded,
the trial judge acted correctly in leaving the restricted-access issue for
jury resolution.22 6

Finally, Holsey v. Hind2 7 concerned the county district attorney's fail-
ure to notify plaintiff or his attorney that criminal charges had been
"dead-docketed."22 As a result, plaintiff complained, he had unnecessa-
rily spent some forty days in jail; he thus sought damages against the
district attorney .122 For a majority of the court of appeals, the issue rap-
idly devolved to one of individual official responsibility,3M and of the dis-
tinction between functions "quasi-judicial" and those "merely adminis-
trative. s2 3  Eschewing an approach based upon the officer's exercise of
discretion,232 the court focused instead upon whether the act or omission
was "'intimately associated with the judicial phase of the criminal pro-
cess.' "222 Proceeding to locate that crucial connection, the court charac-
terized the district attorney's failure to notify as falling within the scope
of his "absolute prosecutorial immunity.$W4

F. Zoning

On occasion, zoning's special role in the larger governmental regulatory

225. Id., 375 S.E.2d at 67.
226. Id.,- 375 S.E.2d at 68. "It follows that the trial court did not err in denying the

county's motion for directed verdict on the issue of whether a taKing had occurred, nor in
refusing to strike the appellees' evidence concerning the resulting diminution in the value of
the property." Id.

227. 189 Ga. App. 656, 377 S.E.2d 200 (1988).
228. Id. at 656, 377 S.E.2d at 200.
229. Id. On the day following plaintiff's arrest for arson and murder, the trial judge had

granted the district attorney's motion that the charges be placed on the "dead docket" for
lack of sufficient evidence. Id.

230. Id. at 657, 377 S.E.2d at 201. For treatment of the issue generally, see Sentell, Geor-
gia Local Government Officers: Rights for Their Wrongs, supra note 103, reprinted in P.
SENTELL, ADDITIONAL STUDIES, supra note 1, at 419. See also Sentell, Individual Liability in
Georgia Local Government Law: The Haunting Hiatus of Hennessy, supra note 103.

231. 189 Ga. App. at 656, 377 S.E.2d at 201. Pursuit of this distinction was necessary to
determine whether the district attorney was acting within the scope of jurisdiction. Id.

232. "This issue cannot be resolved merely by inquiry into whether the alleged breach of
duty involved an exercise of judgment or discretion on the part of the appellee or his assist-
ants." Id. at 657, 377 S.E.2d at 201.

233. Id. The court extracted this test from Imbler v. Pachtman, 424 U.S. 409, 430-31
(1976).

234. 189 Ga. App. at 657, 377 S.E.2d at 201. This was true, the court emphasized, al-
though the failure may not have involved the exercise of any prosecutorial discretion or
judgment. The court thus affirmed the trial judge's grant of the district attorney's motion
for summary judgment. Three judges dissented, with the Chief Judge writing a forceful
opinion opposing the immunity: "No good can come of. it. It is wrong." Id. at 660, 377 S.E.2d
at 203.
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sphere becomes particularly distinctive. Christian Knights of the Ku
Klux Klan v. Richmond County" ' illustrated such an occasion. In this
case, the county enjoined defendant organization from conducting a rally
on land owned by one of its members, for the reason that defendant had
failed to obtain county approval as required by a zoning ordinance.2 3 6 On
defendant's appeal of the injunction, the supreme court was brief but em-
phatic. First, defendant could not launch its initial attack on unconstitu-
tionality against the zoning ordinance in the appellate court.2 '8 Second,
given defendant's admission of the ordinance violation, the court would.
not disturb the findings below. 2"

The court was equally succinct on the issue of standing in Miller v.
Fulton County.289 A husband, the court declared, possessed no interest in
his wife's home sufficient to confer standing to challenge the county re-
zoning of neighboring property.2 40 The court held error, however, in the
trial judge's refusal to permit substitution of the wife as plaintiff in the
case.24 ' Her ownership of a home directly across the street from the re-
zoned property bestowed a sufficient interest in the zoning decision. 2

Whether the wife could demonstrate adequate special damage from the
decision, the court explained, awaited development of the record below. 4"

Standing of neighboring property owners was also an issue, albeit a pre-
liminary one, in McClure v. Davidson.2 44 A showing of resulting property
value reductions of between twenty percent and fifty percent sufficed,
however;24'5 and the court moved to the primary issue. That was whether
the notice requirement of "The Zoning Procedures Law" was
mandatory.24' The court relied upon three points to decide in the affirma-
tive.247 First, the statute specified that its requirements were "minimum"

235. 258 Ga. 538, 371 S.E.2d 868 (1988).
236. Id. at 538, 371 S.E.2d at 868.
237. Id.
238. Id., 371 S.E.2d at 869. The court thus affirmed the trial judge's grant of the injunc-

tion. Id.
239. 258 Ga. 882, 375 S.E.2d 864 (1989).
240. Id. at 884, 375 S.E.2d at 866. The court held that the husband had "no recognized

interest, legal or equitable, in the property where he resides." Id. at 883, 375 S.E.2d at 865.
241. Id. at 884, 375 S.E.2d at 866. The court said the wife was inadvertently omitted and

her substitution would in no way prejudice defendants. Id. at 883, 375 S.E.2d at 865.
242. Id. at 884, 375 S.E.2d at 866.
243. Id. The court affirmed summary judgment on the husband's lack of standing, and

remanded on the issue of the wife's damage. Id.
244. 258 Ga. 706, 373 S.E.2d 617 (1988).
245. Id. at 707, 373 S.E.2d at 619. Testimony established this reduction as a result of the

county's rezoning the land in issue for construction of a 1,000 foot radio transmission tower.
Id.

246. Id. at 709, 373 S.E.2d at 621. O.C.G.A. §§ 36-66-1 to -5 (1987).
247. O.C.G.A. § 36-66-4(a) (1987) requires the local government to provide notice at
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procedures;248 second, the notice mandate employed the term "shall"; 24'
and finally, the statute expressly saved from invalidity violative zoning
decisions prior to an effective date.250 "A fortiori," the court reasoned,
"the General Assembly intended noncompliance with the procedures to
invalidate any zoning decision after that date.""''

In two somewhat more substantive episodes of the period, the court
focused upon county zoning enforcement. Speedway Grading Corp. v.
Board of Commissioners"'s featured a landowners' action to mandamus
county enforcement of its zoning ordinances against the operation of a
landfill. Proclaiming error in that course of action, the court cautioned
that a "mandamus in this case would mandate a course of conduct by
county officials."'3 "Mandamus," the court elaborated, "is not an appro-
priate remedy to compel the undoing of acts already done or to compel
the exercise of official discretion."' Moreover, the existence of an ade-
quate legal remedy, an action for public nuisance, rendered mandamus
even more inappropriate as a means for addressing the issue."'

The effort at zoning enforcement in Board of Commissioners v. Chat-
ham Advertisers"' came from the members of the county governing au-
thority itself. Thus, plaintiffs sought to invalidate a contract made by
their predecessors in office permitting a private company to locate
benches in public spaces and to place advertising signs on the benches.257

That contract, plaintiffs maintained, violated county zoning ) ordinances ."'

least 15 but not more than 45 days prior to the zoning hearing.
248. 258 Ga. at 710, 373 S.E.2d at 621. The legislature meant, said the court, that the

local government "can do no less." Id.
249. Id. "[S]hall is a word of command," said the court, and "it can hardly be argued

that the procedures are optional." Id.
250. Id.
251. Id. at 711, 373 S.E.2d at 622. The court thus affirmed the trial judge's invalidation

of the rezoning action. Id. (Smith, J., dissenting).
252. 258 Ga. 693, 373 S.E.2d 205 (1988).
253. Id. at 695, 373 S.E.2d at 207.
254. Id.
255. Id. The court thus reversed the trial judge's issuance of the mandamus, as well as

his enjoining the county from rezoning the property or holding hearings on the matter. The
injunction, the court reasoned, was "an unwarranted intrusion into the legislative function"
of zoning, and courts have no authority "to interfere in zoning decisions in which there has
been no constitutional attack." Id., 373 S.E.2d at 208. For extensive treatment of mandamus
in local government law, stressing the inordinate wasted motion in the matter, see P.
SENTELL, supra note 114.

256. 258 Ga. 498, 371 S.E.2d 850 (1988).
257. Id. at 498-99, 371 S.E.2d at 851. The contract was for a stated period of 10 years.

Id. at 498, 371 S.E.2d at 851.
258. Id. at 499, 371 S.E.2d at 851. Plaintiffs also challenged the contract on grounds the

county commissioners violated O.C.G.A. § 36-30-3(a) (1987) by binding themselves and their
successors. 258 Ga. at 499, 371 S.E.2d at 851. For the court's treatment of that issue, see
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Even so, the court summarily responded, "such violation would not inval-
idate the contract. ' '2

59 As rationale, the court classified the county's per-
mission for placement of benches in public areas as a use of its property
"for a necessary governmental purpose." s 0 That classification, in turn,
triggered the following principle of law: "A county may use property it
owns for a necessary governmental purpose, even though such use violates
a zoning ordinance."'"

III. LEGISLATION

A. Officers and Employees

The 1989 General Assembly focused on local government officers re-,
garding both their election to and removal from office. First, the legisla-
ture reduced from twenty-four to twelve months the required period of
residency within the political subdivision for candidates for any county or
municipal office." 2 The legislature also responded to the supreme court's
invalidation of the recall statute.263 The primary effort, of course, was to
establish the previously omitted grounds for recall. These now include
conduct adversely affecting administration of the office or the public in-
terest,' malfeasance, oath-of-office violation, and failure to perform pre-
scribed duties.264

B. Home Rule

A facet of municipal home rule power involves local amendment of a
municipal charter upon citizen petition.2"1 The General Assembly
amended this process to require, first, that petitions for charter amend-
ment must be obtained from the municipal clerk; and second, that verifi-

supra text accompanying notes 183-201.
259. 258 Ga. at 499, 371 S.E.2d at 851.
260. Id. (citing Juhan v. City of Lawrenceville, 251 Ga. 369, 306 S.E.2d 251 (1983)). This

classification was interesting in light of the court's later classification of the contract as
dealing with "a proprietary or ministerial function" for purposes of the binding contracts
prohibition. Id. In explanation, the court elaborated that "[t]he use of 'governmental pur-
pose' in this context embraces all aspects of governmental functions, whether interpreted as
governmental or as proprietary (ministerial)." Id. at 499 n.1, 371 S.E.2d at 851 n.1.

261. Id. at 499, 371 S.E.2d at 851. For treatment of this principle of law, including this
decision, see Sentell, Local Government Exposure to Local Government Zoning, 25 GA. ST.
B.J. 180 (1989).

262. O.C.G.A. § 45-2-1(1) (1982 & Supp. 1989). Judicial officers are excluded from the
requirement. Id.

263, Mitchell v. Wilkerson, 258 Ga. 608, 372 S.E.2d 432 (1988). See supra text accompa-
nying notes 126-31.

264. O.C.G.A. § 21-4-7 (Supp. 1989).
265. Id. § 36-35-3.
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cation of the petition must then occur prior to the expiration of sixty
days.

2s

C. Planning

Focusing upon statewide planning, the legislature enacted an extensive
statute creating the Governor's Development Council for purposes of co-
ordination;0 7 and the Board of the Department of Community Affairs to
develop a planning framework " The statute reconstitutes area planning
and development commissions into Regional Development Centers to
provide planning assistance to local governments. Each local government
in receipt of planning grants must formulate a plan for economic develop-
ment, human services, and land use, but retains enforcement powers and
the power of zoning.2"

D. Law Enforcement

For municipalities, the legislature restated the jurisdiction of municipal
courts in all counties to try state traffic offenses upon defendant's waiver
of jury trial.270 For counties, the legislature authorized additional penalty
assessments in criminal, traffic, and ordinance violations cases to create a
county jail fund.27 1 The county must adopt a resolution implementing
this authorization, and municipal courts can impose the penalties only if,
by intergovernmental contract, municipal prisoners can use county jail
facilities.

72

E. Regulation

Responding to an outpouring of local government concern, the General
Assembly refined its last session's "Dangerous Dog Control Law" to pro-
vide for actual documentation, as well as for reports of dangerous dogs to
the local government.2 7 Dog owners must make reports to the local gov-
ernment upon moving into the locality, and certificates of registration
must be obtained. The legislature does not intend a local government
guarantee that a dog will not escape, but seeks to place responsibility for

266. 1989 Ga. Laws 1584 (codified at O.C.G.A. § 36-35-3(b)(2)(C) (Supp. 1989)).
267. O.C.G.A. § 45-12-202 (Supp. 1989).
268. Id. §§ 36-70-1 to -4, 50-8-4.
269. Id.
270. Id. § 40-13-21(b) (1989). Additionally, of course, the offense must arise within the

territorial limits of the court's jurisdiction.
271. Id. §§ 15-21-90 to -95 (Supp. 1989).
272. Id.
273. Id. § 4-8-25.
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the dog's conduct on the owner and not the local government.7 4

The legislature also moved to provide new minimum standard codes for
building, plumbing, gas, and excavation.'75 After 1991, the state minimum
building code shall be the standards of the Southern Building Code Con-
gress International.7'7 Local governments are empowered to choose from
designated plumbing codes and may amend the codes with more stringent
requirements.'"

Finally, statutes increased to $20,000 the amount of public works con-
tracts required to be negotiated by bid, and authorized the award of con-
tracts to the lowest "responsible" bidder.'" Bid requirements may be
waived in the event of certain emergencies.2' Additionally, bonds need
not be posted on contracts with local governments when the total con-
tract price does not exceed $40,000.280

F. Waste

Waste management, an increasing concern to all governments, was the
subject of two important statutes. First, as to solid waste management,
public notice must be provided prior to meetings on landfill operations
and sitings,' 1 and landfills are prohibited within two miles of significant
ground water recharge areas. 2 ' Second, as to wastewater spills, local gov-
ernments must notify state agencies upon a major spill at a wastewater
treatment facility, as well as "the legal organ of the county where the spill
occurred."''

G. Property

The 1989 General Assembly empowered municipal governing authori-
ties to convey land to abutting property owners without auction or sealed
bids when the land is incapable of being independently used."

274. Id.
275, Id. § 8-2-20 to -31 (1989).
276. Id.
277. Id.
278. Id. § 32-2-61(d)(1) (Supp. 1989).
279. Id.
280. Id. § 13-10-1(c).
281. Id. § 12-8-27(c).
282. Id. § 12-8-28.4.
283. Id. § 12-5-30.1(b)(1), (2).
284. Id. § 36-37-6(g).
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