Legal Ethics
by Jack L. Sammons*
The most important events in legal ethics during the survey period did
not involve judicial opinions. They were the rejection of the Proposed
Rules of Professional Conduct for Georgia Lawyers by a narrow majority
of the Board of Governors and the emergence of formal advisory opinions
("advisory opinions"). Issued as orders of the Supreme Court of Georgia,
the advisory opinions are an important source of interpretation and guidance on issues involving rules of ethics. The first topic of this Article is a
general discussion of advisory opinions followed by a review of advisory
opinions issued by the court. Because this is the first survey article to
review advisory opinions, all advisory opinions issued by the court are
reviewed regardless of whether or not they were issued during the survey
period. Due to page limitations, however, only those advisory opinions
concerning conflicts of interests and fees, and opinions of the most general interest are discussed in detail. As for judicial opinions, the court
issued seventy-two opinions loosely related to legal ethics during the survey period. Of the seventy-two issued, twenty-two.were disciplinary orders of little precedential value. The most important precedents in the
remaining fifty opinions are in the areas of subsequent representation
conflicts of interests, standing to seek disqualification, confidentiality,
and identifying the client-lawyer relationship. There were numerous decisions involving malpractice and restraints on filing, but those decisions
were primarily procedural' and are covered in other articles in this Annual Survey.
* Professor of Law, Walter F. George School of Law, Mercer University. Duke University
(B.A., 1967); University of Georgia School of Law (J.D., 1974); Antioch College School of
Law (M.A.T., in Legal Education, 1978). Author, LAwYER PROFESSIONALISM (1988); Co-Author, DIAGNOSIS AND EVALUATION OF LAWYERING COMPrENciBS: A MANUAL (1978). Member,
State Bar of Georgia and Bar of the District of Columbia; Member, Chief Justice's Commission on Professionalism. The author has served as a consultant to the Formal Advisory
Opinion Board on occasion including consulting on some of the formal advisory opinions
discussed in this Article. My thanks to Professor Leah Chanin, Professor Ted Blumoff, and
Ms. Cathy Harper for their helpful comments.
1. See in particular,Bell v. Figueredo, 259 Ga. 321, 381 S.E.2d 29 (1989) (failure to file
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FORMAL ADVISORY OPINIONS

The rejection of the Proposed Rules of Professional Conduct for Georgia Lawyers left Georgia's unique system of ethical regulation intact 2
Georgia lawyers can be disciplined only for a violation of a Standard of

Conduct,3 yet they are guided by the Directory Rules and the Ethical

Considerations of the Georgia Code of Professional Responsibility.4 For
the most part, the Georgia Code of ProfessionalResponsibility tracks the
now defunct ABA Code of ProfessionalResponsibility, but there are very
significant differences. Also, the Standards of Conduct are substantially
in accordance with the Directory Rules of the Georgia Code of Professional Responsibility; here too, however, there are very significant differences. The frequently omitted first step in analyzing issues involving rules
of ethics in Georgia is to look at the language of the applicable Standard
of Conduct.
To help Georgia lawyers with the interpretation of this triple-tiered
system of discipline and guidance, the Supreme Court of Georgia transferred the authority to issue advisory opinions from an over-burdened
State Disciplinary Board ("Disciplinary Board") to a newly created Formal Advisory Opinion Board ("Board") in 1986.5 The court imposed various publication requirements' upon the new Board to ensure adequate
opportunities for the State of Georgia ("Bar") to comment, both to the
Board and to the court, on proposed opinions. The court also agreed that
it would review and issue opinions proposed to it by the Board. The
court issued the first four opinions on December 17, 1987.8 After a nine
month delay, the court issued the next opinion on September 26, 1988
and has issued five opinions since.9 On a few occasions, the court has
required expert affidavit was cured by attaching affidavit in response to motion to dismiss in
accordance with St. Joseph's Hospital v. Nease, 259 Ga. 153, 377 S.E.2d 847 (1989)).
2. The rejection was by a narrow majority of the Board of Governors at its June 1988
meeting in Savannah. Georgia's PROPOSED CODE OF PROFESSIONAL CONDUCT was based upon
the MODEL RULES OF PROFESSIONAL CONDUCT, but there were some significant differences
between the Model Rules and the Proposed Code. As of July 1989, 34 states have adopted
the MODEL RULES OF PROFESSIONAL CONDUCT.
3. Rules and Regulations for the Organization and Government of the State Bar of Georgia, Rule 4-102 (Part IV, ch. 1) (1988) [hereinafter "Rule"].
4. Rules and Regulations for the Organization and Government of the State Bar of Georgia, Preamble to GEORGIA CODE OF PROFESSIONAL RESPONSIBILITY (Part III, ch. 1) (1988)
[hereinafter "Directory Rules and Ethical Considerations"].
5. Rules 4-402 & 4-403.
6. Rule 4-403(c) & (d).
7. Rule 4-403(d).
8. Order of the Supreme Court of Georgia (Dec. 17, 1987) in the Request for Issuance of
Formal Advisory Opinion Nos. 86-1, 86-3, 86-4, and 86-7.
9. Formal Advisory Opinion Board of the State Bar of Georgia, Formal Op. 87-5 (1988)
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modified an opinion of the Board before issuing it.1"
The supreme court has limited the authority of the Board to issue
opinions; it may only issue interpretations of the "Canon of Ethics or any
of the grounds for disciplinary action as applied to a given state of
facts." 1 The Board has stated that it is "without authority to interpret
court opinions 12 and has frequently warned the Bar that its opinions are
limited to interpretations of rules of ethics.1 3 This separation of rules of
law from rules of ethics is necessary in this context, but it is troublesome.
The Board can tell attorneys that proposed conduct is consistent with
ethical guidance and will not result in disciplinary action,' but it cannot
determine whether the conduct in question is legal.' 5 For exampli, the
Board can sanction a proposed fee arrangement under the rules of ethics,
but it cannot ensure the legal enforceability of the arrangement.' The
Board can tell an attorney that a proposed representation is consistent
with the Standards of Conduct governing conflicts of interests, but it cannot ensure her that she will not be subject to disqualification.' 7 For the
practitioner, this means that advisory opinions are only one source that
the attorney must research on any issue involving rules of ethics because
most of those issues also will involve legal consequences.
Because the Board must base its opinions on the rules of ethics, the
function of these opinions is as confusing as the function of the rules of
ethics themselves. Rules of ethics are often said to serve two functions:
[hereinafter "Formal Op."]. The Formal Advisory Opinions are reprinted in the Georgia
State Bar News as they are issued by the Supreme Court of Georgia.
10. See, e.g., Order of the Supreme Court of Georgia (Feb. 9, 1989) in the Request for
Issuance of Formal Advisory Opinion No. 87-Rll (Formal Advisory Op. 89-2 (1989)). It is
not clear what the court's issuance of an opinion means. The fact that the court sometimes
modifies opinions may shed some light on that question.
11. See Rule 4-403(a).
12. Formal Op. 89-2, at 1 (1989).
13. See Formal Op. 86-1 (1987); Formal Op. 87-1 (1989); Formal Op. 89-2 (1989). But see
Formal Op. 86-5 (1989) (offering an interpretation of O.C.G.A. § 15-19-50 (1985) as a starting premise for the opinion).
14. See Rule 4-403(a).
15. Formal Op. 89-2 (1989).
16. If the question involved the amount of the fee to be charged, the disciplinary issue is
easy. There is no Georgia Standard of Conduct governing excessive fees. The ethical guidance of DR 2-106, "clearly excessive fee," seems to be less demanding than the legal requirement of "reasonableness," although this poorly drafted provision may just create a high
burden of proof of the same bottom line standard of reasonableness. The guidance of the
applicable Ethical Consideration, EC 2-17, explains that the lawyer should not charge more
than a reasonable fee. With that advice, we have a standard matching the legal standard,
but interpretation of this standard, including the listing of factors to be considered in setting a reasonable fee, may vary between law and ethics.
17. See supra notes 14 & 15.
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discipline and guidance. s It has never been clear, under any formulation
of the rules of ethics by the profession,1 ' which rules serve which function. For example, are rules governing conflicts of interests rules of guidance or rules of discipline? One possible response is that these rules are
primarily rules of guidance, but function as rules of discipline in egregious circumstances. If so, the problem is defining egregious circumstances, something the rules of ethics have never done.
This problem is not just theoretical. For example, interpretation of
Standard 37 of the Georgia Standards of Conduct,2 0 the standard creating

the "obvious and adequate" limitation on consent as an exception to simultaneous representation of conflicting interests, creates a problem. Is
the Board supposed to interpret that standard for ethical guidance, or is
the Board supposed to interpret that standard to warn attorneys of an
infraction of a disciplinary rule? If it is the latter, then the Board should
use a conservative approach. If it is the former, the Board may want to
interpret Standard 37 aspirationally to prevent any conflicts (or aspirationally to increase client freedom, depending upon which ethical guidance one thinks the Board should give on conflict issues). The Board
faces this dilemma with each opinion it drafts. It should offer ethical advice if its opinions are to improve the ethics of the Bar, but because it
must base its advice primarily on the Standards of Conduct, the implied
sanction for ignoring its ethical advice is the penalty attached to the applicable standard. Usually, as is the case with the example of Standard
37, the maximum penalty is disbarment.21 With a penalty that harsh, it is
difficult for the Board to be ethically demanding.
At times, the combination of these two troublesome characteristics of
the advisory opinions-the separation of rules of law from rules of ethics
and the confused functions of the rules of ethics-may unsettle the Bar.
To continue with the conflicts of interests example, an advisory opinion
stating that a particular representation is permissible when that representation could produce disqualification is at best unhelpful and at worst
misleading. On the other hand, an advisory opinion that states a particular representation is not permissible when that representation could not
produce disqualification may be difficult to accept. Although this latter
advisory opinion would be acceptable as ethical guidance, when the opin18. See MODEL RULES OF PROFESSIONAL CONDUCT 11-13 (1983).
19. The Code of Professional Responsibility attempted a division between aspirational
norms and disciplinary rules, but the division was inconsistent and the criteria for the division were never clear. See Frankel, Review: Code of Professional Responsibility, 43 U. Cm.
L. REV. 874 (1976).
20. Rules and Regulations for the Organization and Government of the State Bar of
Georgia, Standard 37 (Part IV, ch. 1) (1988) [hereinafter "Standard").
21. Standard 37.
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ion implies that the conduct is a disbarrable offense, it becomes less
palatable.
The combination of these troublesome characteristics results in advisory opinions becoming problematic when they deviate measurably from
the legal standards. The diffictlty, then, is that the Board must walk a
fine line: It must keep the advisory opinions in line with the legal standards, and yet not base its advisory opinions on an interpretation of legal
22
standards.

A.

A Brief Digression

Problems like those mentioned above have convinced many lawyers
and legal scholars that rules of ethics and rules of law should be merged,
each informing the other; indeed, the rules of ethics of the profession
have been evolving into rules of law for a long time. The problem with
this merger is twofold. The first problem is obvious. These rules did not
come from a single hierarchy. They are the products of two separate hierarchical systems: public regulation by law and private regulation by the
profession. Ethical rules are written and used for different, multiple purposes. The conflicts of interests example is illustrative. Conflicts of interests rules cannot be enforced by disbarment on the private side and by
disqualification on the public side and interpreted the same way for both
forms of enforcement.23 Rules written primarily for discipline cannot
merge smoothly with rules written primarily to determine civil liability;
likewise, rules written primarily for guidance cannot merge well with the
coerciveness of legal processes. In all cases, the purpose of the rules has
shaped their drafting and their interpretation.
The second problem with merging the rules of law with the rules of
ethics is that the merger leaves the ethics of the rules of ethics behind;
that is, the merger leaves behind those parts of the rules of ethics that
tied them to a "moral discourse about the common good." 2' They are not
just left behind in substance; more importantly, they are left behind in
the profession's thinking. The way the profession thinks about rules that
are obligatory and disciplinary is quite different from the way the profession thinks about rules that offer guidance for ethical decisions. 8
The problems with merging the rules of law with the rules of ethics,
22. Rule 4-403(a).
23. Attorneys are not serious about the conflicts of interests rules as rules of discipline.
Conflicts that disqualify are almost never the basis for even a referral to a Disciplinary
Board, much less any disciplinary action.
24. Shaffer, The Unique, Novel, and Unsound Adversary Ethic, 41 VANS.L. REv. 697,
707 (1988).
25. For a discussion of the differences in the way attorneys think about legal rules and
ethical rules, see J. SAMMONS, LAWYER PROFESSIONALISm 61-68 (1988).
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however, do not mean that those who urge the merger are wrong. Instead,
these problems suggest that they ask too much of a merger. Perhaps a
triple-tiered system, like Georgia's, is a good idea, but the tiers should be
a system with clear and consistent divisions among it: rules of discipline
separated from rules of law; ethical regulations merged with the law; and
a third tier of ethical guidance that is truly aspirational and is divorced
entirely from coercive enforcement. It is too much to ask that one set of
rules accomplish all of this. A triple-tiered system, moreover, is a reflection of the emerging reality of the profession's current situation. The
General Counsel for the Bar, through his prosecutorial discretion, has elevated some of the rules of ethics to the status of serious rules of discipline. The remaining rules are being merged with rules of law because of
institutional forces, such as the operation of the Board described above.2
These forces moved the American Bar Association ("ABA") to create
Model Rules of Professional Conduct based primarily on the existing
rules of law, and these forces are moving the American Law Institute
("ALI") to fashion a Restatement of the Law Governing Lawyers based,
in part, on the existing rules of ethics.2 7 Finally, the profession has recently reclaimed for the professional community shared aspirations divorced from coercive enforcement in the new Creeds of Professionalism,28
Ethical Guidelines2 and Aspirational Statements."' If this analysis of
the current trend is correct, then perhaps attorneys can better appreciate
the importance of these last efforts. In speaking to the profession and to
others about these shared aspirations, the profession is recapturing the
ethics of the rules of ethics as they evolve into rules of law. The profession can say of this effort what Bishop Pike said of a similar effort two
generations ago:
Nothing would contribute more to the aim of sanctifying each of [the
professional] callings by impressing upon the practitioners thereof the
ministry they are called to exercise, and nothing would do more to provide guidance (though by no means a binding code) for their use in their
31
day-to-day decisions.

26. See supra notes 13-16 and accompanying text.
27. See RESTATEMENT OF THE LAW GOVERNING LAWYERS ch. 5 (Tent. Draft No. 2) (1989).
28. See, e.g., MODEL PLEDGE OF PROFESSIONALISM (1988).
29. See, e.g., Proposed Code of Professional Courtesy of the State Bar of California; Litigation Guidelines of the Los Angeles County Bar Association; A Lawyer's Code of Professionalism of the Cleveland Bar Association; A Lawyer's Principles of Professionalism of the
Colorado Bar Association; Report of the Special Committee on Professionalism of the Illinois State Bar Association; and A Code of Professional Courtesy of the Pulaski County Bar
Association.
30. See, e.g., Engram, Aspirational Goals for Ethical Conduct, THE VERDICT, June 1989.
31. Pike, Doing The Truth, inSELECTED READINGS ON THE LEGAL PROFESSION 481 (1962).
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B. Conflicts of Interests
The most frequently encountered issue in the first ten advisory opinions is the conflicts of interests of lawyers who serve as public officials or
quasi-public officials, which equates to private lawyers with public responsibilities. This is not surprising. Variations of this troublesome issue
have plagued Georgia for many years." Two of the first four advisory
opinions issued by the supreme court dealt with the issue.13 In the
Board's first issued advisory opinion, Opinion 86-1, the correspondent
asked whether a lawyer could serve simultaneously as a state legislator
and part-time solicitor.8 This issue was perhaps the worst possible one
for a first advisory opinion because the history behind this issue was filled
with tension among the court, the legislature, and the Bar. A brief review
of that history may be helpful to the understanding of the advisory
opinion.
Before the creation of the Board, the Disciplinary Board addressed the
issue of criminal defense representation by a part-time solicitor in Opinion 44.35 The Disciplinary Board said that representation by a part-time
solicitor of criminal defendants would be a conflict of interests in viola7
tion of Standard 35.86 The Disciplinary Board reached this conclusion3
despite the supreme court's refusal to apply a per se disqualification rule
to such conflicting representation in Hudson v. State. 8 In its discussion
of Hudson, the Disciplinary Board could have said, straightforwardly,
that they were concerned with ethics and the court was concerned with
law. Instead, the Disciplinary Board distinguished Hudson as an ineffective assistance of counsel case requiring different analysis5 OThe Disciplinary Board applied the analysis the supreme court used in Georgia v.
Sistrunk,'0 a case holding that the Constitution of the State of Georgia
prohibits legislators from representing private clients against the state in
32. See Georgia v. Sistrunk, 249 Ga. 543, 291 S.E.2d 524 (1982); Hudson v. State, 250
Ga. 479, 299 S.E.2d 531 (1983); Thompson v. State, 254 Ga. 393, 330 S.E.2d 348 (1985);
Georgia State Bd. of Pharmacy v. Loworn, 255 Ga. 259, 336 S.E.2d 238 (1985).
33. Formal Op. 86-1 (1987); Formal Op. 86-3 (1987).
34. Formal Op. 86-1 (1987). The identification numbers for these opinions are very confusing. Some opinions are numbered by the year in which the opinion was requested, and
some by the year in which the opinion was issued by the court. The court is in the process of
correcting this confusion and renumbering some past opinions. All future opinions will be
numbered by the year of issuance.
35. Disciplinary Board of the State of Georgia, Advisory Op. 44 (1985) [hereinafter "Advisory Op."].
36. Advisory Op. 44, at 2 (1985); Standard 35.
37. Advisory Op. 44, at 2 (1985).
38. 250 Ga. 479, 299 S.E.2d 531 (1983).
39. Advisory Op. 44, at 2 (1985).
40. 249 Ga. 543, 291 S.E.2d 524 (1982).
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any civil matter for financial gain.4" In Sistrunk, the court found the conflict to be a violation of the public's trust by a public official. 42 The Disciplinary Board said that the part-time solicitor was also a public official
and that the solicitor's situation was like that of the legislator in Sistrunk.243 The Disciplinary Board opined that the solicitor would be disqualified from the representation and then said that Standard 3844 would
impute this disqualification to the solicitor's partners and associates.45
Soon after Opinion 44 was issued, the supreme court, in Thompson v.*
State,4s held that "an actual conflict of interest must be shown in order
that a partner or associate of a part-time solicitor of a state court be disqualified" from representation of criminal defendants.47 In addition, the
court in Thompson refused to extend the reasoning of Sistrunk to criminal matters as the Disciplinary Board apparently had done . 8 The Bar
had filed an amicus curiae brief in Thompson urging per se disqualification of all partners and associates of a part-time solicitor from criminal
defense representation, but the court rejected the requested per se rule
because it wanted to make the position of part-time solicitor as attractive
as possible.' Small counties depended upon the solicitors too much to do
otherwise."
In response to Thompson, the Disciplinary Board quickly issued an addendum to Opinion 44.51 Since the Bar had failed in court, the Disciplinary Board argued that the question of the ethical propriety of the conduct was different from the question of its legal propriety, and it adhered
to its previous position.5 2 Thereafter, part-time solicitor representation of
criminal defendants constituted a violation of conflicts of interests rules
and representation of them by partners or associates violated Standard
38.13 The Disciplinary Board promised that "such situations will be ex4
amined with careful scrutiny."'
A short time later, the supreme court amended Standard 38. 5 The

41. Id. at 547, 291 S.E.2d at 528.
42. Id.

43. Advisory Op. 44, at 2 (1985).
44. Standard 38.
45. Advisory Op. 44, at 2 (1985).

46. 254 Ga. 393, 330 S.E.2d 348 (1985).
47. Id. at 396, 330 S.E.2d at 351.
48. Id. at 397, 330 S.E.2d at 353.

49. Id. at 396, 330 S.E.2d at 351.
50. Id.
51.
52.
53.
54.
55.

Advisory Op.44 (Addendum) (1985).
Id. at 4.
Id.
Id. at 6.
The supreme court amended Standard 38 in 1986.
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amendment provided: "This rule does not extend to the partners and associates of part-time solicitors or judges of a state court when they represent criminal defendants in courts other than the one in which such
part-time solicitor or judge serves unless an actual conflict of interest is
shown." ' 6 The discussion was over.
With this awkward history as background and with the case of Georgia
State Board of Pharmacy v. Lovvorn 5 7 in mind (involving the constitutionality and the propriety of Speaker Murphy's representation of a constituent before the Georgia State Board of Pharmacy without charging a
fee), the Board issued its opinion on the propriety of lawyers serving simultaneously as state legislators and part-time solicitors.58
In Opinion 86-1, the Board declined to offer advice on any of the constitutional or other legal questions surrounding the ethical issue. The
Board noted that the questionable dual employment would be unethical
if an "appropriate authority" determined that it was illegal.60 Next, the
Board focused its attention squarely upon the task of interpreting the
Standards of Conduct. It determined that simultaneous representation
standards were inapplicable because a legislator is not a legal representative."1 The Board also determined that Standard 30, prohibiting personal
interest conflicts except with consent of the client, did not apply because
there was "nothing inherent in the functions of a legislator which will or
reasonably may affect the independent professional judgment of the solicitor in his or her representation of the people of the State." 62 The Board
said that this situation was easily distinguishable from the criminal defense representation considered in Opinion 44 because in that situation
"[t]he potential for an adverse effect upon independent professional judgment . . is inherent in the different functions,"6 3 citing, quite erroneously in this criminal context, to Sistrunk. Finally, the Board said a determination that it was ethically proper to serve in the dual employment
was not a determination that it was proper to do so in all situations.6 4 At
56. Standard 38 (1986). See also O'Melia v. State, 255 Ga. 476, 339 S.E.2d 586 (1986). In
O'Melia, the court said it did not need to reconsider the no per se disqualification rule of
Hudson and Thompson because O'Melia's counsel was not a partner or associate of a solicitor, but the solicitor himself, and there was an actual conflict of interest. Id. at 478, 339
S.E.2d at 587. There was, however, no showing of actual prejudice as required. The judgment was affirmed. Id.
57. 255 Ga. 259, 336 S.E.2d 238 (1985).

58. Formal Op. 86-1 (1987).
59.
60.
61.
62.
63.
64.

Id. at
Id.
Id. at
Id. at
Id. at
Id.

1.
2.
2 (citing Standard 30).
3 (citing Georgia v. Sistrunk, 249 Ga. 543, 291 S.E.2d 524 (1982)).
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times solicitors will have to withdraw from legal representation, it said,
and consent will not eliminate the problem, because consent is "not available [as] an alternative to withdrawal when the client is the people of the
State."
The second advisory opinion that the court issued was also the second
advisory opinion to consider the issue of private lawyers with public responsibilities." This time, after all the confusion about solicitors representing criminal defendants, the correspondent asked whether part-time
county attorneys or their partners or associates may represent criminal
defendants. In Opinion 86-3, the Board determined that "Itihere [was] no
basis for a per se ethical disqualification of county attorneys from the
representation of criminal defendants, unless the defendant is charged
with a violation of a county ordinance. 67 The Board stated that when a
part-time county attorney prosecuted violations of county ordinances, as
they are authorized to do, the county attorney is similarly situated to a
solicitor and the reasoning of Opinion 44 would apply." Therefore, a
part-time county attorney could no more represent a defendant charged
with violation of a county ordinance than a part-time solicitor could represent a defendant charged with violation of a state law. Since the exception to Standard 38 created by the supreme court in response to Opinion 44 exempted only partners or associates of part-time solicitors, the
Board could remain true to Opinion 44 by imputing disqualification to
partners or associates of county attorneys. Outside of representing criminal defendants charged with violations of county ordinances, part-time
county attorneys should be treated the same as any other attorney, according to the advisory opinion."9 Again, the Board clearly stated that it
was offering no opinion on the constitutional and legal issues surrounding
this ethical question. 0
Notably, the court issued this advisory opinion without modification or
discussion. In the limited circumstance of a part-time county attorney
representing a criminal defendant charged with violation of a county ordinance, the Board's analysis and conclusions concerning per se disqualification and imputed disqualification are the same as the analysis and
conclusions concerning those subjects in Opinion 44 (which prompted the
65. Formal Op. 86-1 (1987). Advisory Op. 44 had denied consent, or "waiver" as it was
called by the Disciplinary Board, as a way out for the solicitor, but for different reasons. See
Advisory Op. 44 (1985).
66. Formal Op. 86-3 (1987).
67. Id. at 1 (emphasis added).
68. The Board did this with a reference to an unissued opinion, Advisory Op 86-2 (1987),
which discussed Advisory Op. 44 (1985) in the context of the issue of the ethical propriety of
part-time judges of state and city courts representing criminal defendants.

69. Formal Op. 86-3, at 2 (1987).
70. Id.
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court to take the rather drastic measure of amending Standard 38). The
difference may be, if one is permitted to guess, that the limited restriction
Opinion 86-3 places on part-time county attorneys is simply not the
threat to the position that the restrictions in Opinion 44 would have been
to part-time solicitors. If so, then it is completely consistent with Justice
Gregory's candid admission in Thompson that the court's opinion was
purely pragmatic, based on the need to encourage attorneys to be part1
time solicitors.7

The court published the final advisory opinion on this issue on February 9, 1989.2 The correspondent asked whether it was ethically proper for
an attorney who was also a member of the city council to represent private clients before the recorder's court. Although the city council appointed the judges of the recorder's court, the attorney/council member
abstained from all votes on judicial appointments. The correspondent
also asked "if other members of his or her firm would be prohibited from
'
such representation by imputed disqualification." "7
The court of appeals in Young v. Champion7 4 upheld the disqualification of a commissioner under similar circumstances.7 The Board disclaimed authority to interpret the court of appeals opinion and instead
based its advisory opinion on ethical regulations.7 6 As for the ethical regulations, the Board determined there were no Standards of Conduct applicable to the situation, but added that the Board's authority was not limited to giving advice about matters involving discipline and that it could
give advice based on ethical regulations other than disciplinary standards." Using Directory Rules and Ethical Considerations,the Board de-

cided that it would be improper for the attorney/council member to represent clients before the recorder's court, basing this advice on the
inherent influence of his or her position as council member. 7 The Board
said that it could not advise abstention from votes on judges as a remedy
because lawyers with public responsibilities "should not avoid [those]
'
responsibilit[ies] for private gain.

79

Interestingly, in Proposed Formal Advisory Opinion 89-2, published
prior to submission of the final advisory opinion to the court, the Board
stated that the disqualification of the lawyer was personal and was not to
71.
72.
73.
74.
75.
76.
77.
78.
79.

254 Ga. at 396-97, 330 S.E.2d at 351.
Formal Op. 89-2 (1989).
Id. at 1.
142 Ga. App. 687, 236 S.E.2d 783 (1977).
Id. at 690, 236 S.E.2d at 785.
Formal Op. 89-2, at 1 (1989).
Id. at 2.
Id.
Id.
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be imputed to the firm, since there were "no concerns of conflicts of interest or confidentiality requiring imputed disqualification."8 0 In issuing its
opinion, however, the court deleted this proposed language.' In doing so,
the court left unanswered the question that was probably most important
to the correspondent.
A proposed opinion still in publication stages is testing some of the
dicta the Board has used in discussing the issue of lawyers with public
responsibilities." In the proposed opinion, the correspondent asked
whether a part-time county attorney could simultaneously represent litigation clients with interests adverse to the county and, if not, whether the
representation could proceed with consent of the clients."3 This question
challenges the Board's previous dictum that part-time county attorney
conflicts of interests should be analyzed as any other conflicts would be
outside of the very narrow area of representing criminal defendants
charged with violations of county ordinances. It also requires the Board
to expand upon what that ordinary analysis is. Finally, the question challenges the Board's previous dictum that consent is not available when
"the people" of a governmental unit are one of the clients the attorney is
seeking to represent.
In its first publication of the proposed opinion, the Board said that the
representation would be improper and that consent was not available."
The Board reaffirmed, but did not rely upon, its previous dictum prohibiting consent when "the people" are a client.5 Instead, it determined that
the Standard 37 limitation on consent (that is, that consent is only available when it is obvious that the attorney can adequately represent the interests of all clients) would not be met if the proposed representation
could be fairly characterized as simultaneous representation of adverse
interests in litigation, including separate litigation involving unrelated
matters." The Board used as interpretative guidance "the Ethical Considerations addressed to Directory Rule 5-105, the Directory Rule upon
which Standard . . . 37 [is] based."' 7 This proposed opinion has
prompted a flurry of comments, many more than any previous opinion.
C. Fees
Other than conflicts of interests, the topic of fees is the most frequently
80, Proposed Formal Op. 89-2 (1989).
81.
82.
83.
84.

Order of the Supreme Court of Georgia (Feb. 9, 1989).
Proposed Formal Op. 88-R7 (1989).
Id. at 1.
Id.

85. Id.
86. Id. (citing Standard 37).
87. Id.
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encountered topic in the advisory opinions. In Opinion 86-7, the correspondent asked the Board if it was ethically proper for an attorney to
acquire a security interest in marital property to secure the attorney fees
in a domestic relations case. 8 Standard 3189 prohibits an attorney from
acquiring a proprietary interest in litigation and applies to this question,
the Board said,'0 but Standard 31 excepts "acquiring] a lien granted by
law to secure his fee or expenses."' 1 The question then became how to
interpret this exception. The Board determined that the purpose behind
Standard 31 was to prevent attorneys from having a financial interest in
litigation other than an interest in reasonable attorney fees and that the
exception should be interpreted with that purpose in mind.2 Here, the
correspondent was not acquiring any new financial interest in the litigation; therefore, it made sense to permit this sort of security-arrangement
under a broad reading of the exception so long as the interest obtained
was truly a security interest in fees.' The problem with this sensible approach, however, is that even without any new financial interest, security
interests can give an attorney an interest in a particular outcome other
than the best interests of the client. The Board implicitly recognized this
problem when it warned that security arrangements could affect an attorney's independent professional judgment on behalf of the client and that
such an effect would violate Standard 30, the standard prohibiting personal interest conflicts." Standard 30, however, contains an unlimited client consent exception.'" The attorney may proceed with the representation, despite the personal interest conflict, if the client gives consent in
writing after full disclosure.9 Acting with justified caution, the Board
consolidated Standard 31 and Standard 30: an attorney may acquire a
security interest in marital property to secure reasonable attorney fees in
7
a domestic matter after full disclosure and written consent by the client.'
The unlimited consent exception of Standard 30 offers very little protection to clients in this situation. Domestic relations clients may not be
willing to refuse an attorney's request to secure a fee even if the client is
worried that the nature of the security interest may then taint the attor88. Formal Op. 86-7, at 1 (1987).
89. Standard 31.
90. The Board noted in footnote two that it was possible to interpret "proprietary" to
exclude security interests, but it declined to pursue that analysis. Formal Op. 86-7, at 2 n.2
(1987).
91. Standard 31.
92. Formal Op. 86-7 (1987).
93. Id. at 2-3.
94. Id. at 2; Standard 30.
95. See Standard 30.
96. Id.
97. Formal Op. 86-7, at 3 (1987).
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ney's advice. Of course, an aggrieved client may challenge the validity of
the consent later, but that is quite a burden to place on a client who
believes that an attorney has advised him out of self interest rather than
client interest. Given the language of Standard 30, however, the Board
was constrained to rule as it did. Finally, the Board noted, as it almost
always does, that it was not addressing any legal issues that might be
raised by using marital property as security for fees."
The next fee opinion, Opinion 87-5, is interesting because the Board
determined that an ethical requirement prevented attorneys from using a
legal right granted to them by statute." Correspondent asked whether an
attorney could withhold client papers and property under the Attorney's
Holding Lien,100 when the attorney had not been paid, despite Standard
22(b), 10 " which requires: "A lawyer shall not withdraw from employment
until he has taken all reasonable steps to avoid foreseeable prejudice to
the rights of his client, including . . . delivering to the client all papers
and property to which the client is entitled and complying with applica'0 2
ble laws and rules.' 1
The Board decided that the ethical obligations of Standard 22(b) have
priority over legal rights granted under the lien statute. 10 3 In justification,
the Board argued that supreme court rules governing the practice of law,
in this case the Standards of Conduct, were superior to legislative "grants
of power to attorneys" because of both the court's inherent authority to
regulate the profession and the separation of powers doctrine. 104 "Accordingly," the Board said, "an attorney may not to the prejudice of a client
withhold the client's papers or properties upon withdrawal as security for
unpaid fees."' 0 The Board indicated that "only in the rarest of circumstances" would withholding be justified under the prejudice test. 0 6
In the last section of the advisory opinion, the Board reviewed several
practices that other jurisdictions had approved as alternatives to a broad
reading of Standard 22.10' This review is confusing given the Board's
broad reading and its even broader dictum concerning the meaning of the
prejudice test. The Board stated that while it did not approve of attorneys requiring former clients to post security for fees before their papers
98. Id. at I n.1.
99. Formal Op. 87-5 (1988).
100. O.C.G.A. § 15-19-14 (1982).
101. Standard 22(b).
102. Formal Op. 87-5, at 2 (1988) (quoting Standard 22(b)).

103. Id. at 3.
104. Id. The lien statute probably had its origins in the supreme court as well. This was
noted in a confidential comment to the Board. Id.

105. Id. at 5.
106. Id. at 4.
107. Id.
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and property would be released, if the former client did post security for
fees, the attorney "must release the papers.""
This language apparently creates a "no fooling" addition to the previously clear determination by the Board requiring the attorney to release
the papers and property without regard to security for fees if withholding
would prejudice the former client. Adding further confusion, the Board
said that it did "not unequivocally approve the practice of some jurisdictions of holding summary hearings because this is likely to result in duplicative proceedings."'' 9 Apparently, then, the Board approves-albeit not
unequivocally-the practice of some other jurisdictions of postponing release of papers and property pending a summary hearing by a court to
balance the attorney's statutory right against the needs of the former
client.1 0
In a comment to the Board,"' an attorney argued that the phrase "delivering to the client all papers and property to which the client is entitled . . ." in Standard 22 removed the apparent conflict between the

standard and the retaining lien statute because the client is not entitled
to papers and property retained by an attorney under a retaining lien
statute." 2 This comment cuts to the heart of the real issue in the opinion.
The opinion is not about the inherent authority of the court to regulate
the Bar or the separation of powers; rather, it is about the difference between rules of law and rules of ethics." 8 The author of the comment interpreted the word "entitled" in Standard 22 to mean legally entitled.
4
The Board, by implication, interpreted it to mean ethically entitled."
The third advisory opinion involving attorney fees, Opinion 88-2, concerned fee sharing prohibitions in a very particular situation." 5 The narrow issue of the opinion, however, may be the tip of an iceberg. The correspondent asked if an attorney who was an employee of a bank and
handled collections, foreclosures, and bankruptcies for the bank could
collect attorney fees for the bank on contracts providing for fifteen percent attorney fees upon default."' The correspondent posed the question
because Standard 26 prohibits lawyers from sharing fees with nonlawyers. 1 7 Following what is now a rather familiar approach, the Board ex108. d. at 5 (emphasis in original).
109. Id.
110. Id. (citing Foor v. Huntington Nat'l Bank, No. 85AP-167, slip op. (Feb. 11, 1986);
Michigan Op. CI-930 (May 4, 1983)).
111. Comments to the Board are confidential, and attribution is not possible.
112. Id.; Standard 22 (emphasis added).
113. Formal Op. 87-5, at 3 (1988).
114. Id.
115. Formal Op. 88-2 (1988).
116. Id. at 1.

117. Standard 26.
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amined the purpose behind Standard 26 and determined that the prohibition was designed to prevent improper influences upon an attorney's
independent, professional judgment.'" A nonlawyer, with financial interests in representation fees and not under professional obligations, may
attempt to influence the attorney's judgment.11 That purpose was of no
concern here because the nonlawyer with an interest in the fees was the
client. The Board noted, in passing, that the correspondent's situation
did not raise a fee sharing issue at all because in this situation the attorney fees were considered stipulated, liquidated damages in Georgia and
belonged to the client if the
client complied with all statutory require12 0
ments for collecting them.

The payment of attorney's fees as provided in the bank note, in correspondent's situation, is the stipulated total cost of collecting the amount
*

.

. due on the note. The portion of these costs directly attributable to

attorney's fees in this situation would be determined by the percentage
of the attorney's salary attributable to the time spent in the collection,
and, accordingly, there has been no sharing of attorney's fees. 1 '
A recent correspondent's question to the Board demonstrates why this
advisory opinion may be the tip of an iceberg.12 2 Opinion 88-2 approved a
financial corporation's receipt of fees for legal services rendered by an
1 2
attorney employed by the corporation in very particular circumstances.
This time, the correspondent asked the same question but under very different circumstances: Is it ethically permissible for a financial corporation
to receive legal fees generated by an employee attorney for closing real
estate mortgage loan transactions between the financial corporation and
borrowers?12 ' This financial corporation required borrowers to pay closing
costs that included legal fees for the services of its attorney. 2 5 In addition
to fee sharing and unauthorized practice of law concerns, this question is
difficult because of the profession's lack of clarity concerning the role of
the attorney at closings and the prevailing public misunderstanding of
that role.
There was one other proposed opinion concerning attorney fees. '2 The
Board reversed itself while considering this proposed advisory opinion. 2 7
118. Formal Op. 88-2, at 1 (1988).
119. Id.
120. Id.

121. Id.
122. See Proposed Advisory Op. 88-RIO (1989).
123. Formal Op. 88-2, at 2 (1988).

124. Id.
125. Id.
126. Proposed Advisory Op. 86-R6 (1986).

127. Id.
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In proposed Opinion 86-R6, the correspondent asked if it' was "ethically
proper for a lawyer to deposit a retainer, representing a prepayment of
fees to be earned, into a general operating account."" The question is
confusing because normally one does not consider a retainer to be a prepayment of fees not yet earned. Nevertheless, in its first publication of
this proposed opinion, the Board approved the practice without distinguishing between the retainer and prepaid fees. 1 '2 Several months later in
another proposed advisory opinion, the Board reversed itself, in part, by
distinguishing between retainers that can go into a general operating account and prepaid fees that must go into a trust account until earned. 30
The latter may be withdrawn only as earned. It is the author's understanding that the Board is reconsidering this proposed opinion once again
3
before any further publication. '
D. Communications
The court has issued five other opinions, but page limitations (and
readers' patience) preclude anything other than the following brief summaries. Three of the remaining five opinions dealt with communication
concerns. Opinion 86-4 offered the advice that plaintiffs attorney's letters
to the insured defendant in a personal injury case notifying the insured of
the potential liability of the insurer for failure to settle within policy limits ("Smoot Letters," based on State Farm Insurance Co. v. Smoot"') are
3
in violation of Standard 48's"'
limitation on communications with an un8
represented person, and Standard 47' 134
limitations on communications
3
with represented parties.' ' The Board overruled Opinion 10 issued by
the Disciplinary Board."" The Board said that "Smoot Letters" were legal advice.' 3 7 In Opinion 88-3, however, the Board said that the formal
notice required by Official Code of Georgia Annotated ("O.C.G.A.") section 51-12-14, notice of a demand for unliquidated damages required to
be given to the person "against whom the claim is made"'3 " to receive
128. Id.
129. Proposed Formal Op. 86-R6 (1986). The first publication was in the Georgia State
Bar News (Jan. 1987).
130. Proposed Formal Op. 86-R6 (1986). This publication was in the Georgia State Bar
News, Vol. 13, No. 3, pg. 11 (Nov. 1987).
131. Conversation with Professor Leah Chanin, Walter F. George School of Law, Mercer
University. Professor Chanin is a member of the Formal Advisory Opinion Board.
132. 381 F.2d 331 (5th Cir. 1967).
133. Standard 48.
134. Standard 47.
135. Formal Op. 86-4 (1987).
136. Advisory Op. 86-4, at 2 (1987).
137. Id. at 3.
138. O.C.G.A. § 51-12.14 (1982).
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interest on judgment in excess of the claim, did not constitute legal advice and was not in violation of Standard 48.139 The Board said the purpose of Standard 48 was "to avoid creating a false impression on the unrepresented person that the attorney isadvising them on the basis of
their interests or is neutral in the dispute." 140 Opinion 87-6, issued by the
court as this article was being sent to the editors, explains that
an attorney may not ethically interview an employee of a corporation
which is an opposing party inpending litigation without the consent of
the corporation or the corporation's counsel where the employee is either: 1) an officer or director or other employee with authority to bind
the corporation; or 2) an employee whose acts or omissions may be im14 1
puted to the corporation in relation to the subject matter of the case.
This opinion interprets Standard 47 to mean the same as Rule 4.2 of the
Model Rules of Professional Conduct ("Model Rules") " as interpreted
by the comments to Rule 4.2.'14 Such an interpretation has the great advantage of encouraging uniformity on a very general balancing question
that each Bar will face eventually.
E. Miscellany
Opinions 86-5 and 87-1 are the final two opinions the supreme court
has issued to date.'" In Opinion 86-5, the court opined that the delegation of the closing of real estate transactions to nonlawyers would constitute a violation of Standard 24's prohibition on aiding a nonlawyer in the
unauthorized practice of law. '4 Particular "closing" tasks, however, may
be delegated with appropriate supervision and control by an attorney."4 ,
Finally, in Opinion 87-1, the correspondent asked whether he could file a
lawsuit without having acquired information sufficient to determine if a
legitimate cause of action existed before the expiration of the statute of
limitations. 4 The Board refused to determine if the proposed filing
would violate any of the legal restraints on filing, including Yost v.
Torok. 14 8 If, however, the law or court rules required the attorney to affirm that the suit had an adequate factual basis, the attorney could not
139.
140.
141.
142.
143.
144.
145.
146.
147.
148.

Formal Op. 88-3, at 2 (1988) (citing Standard 48).
Id. at 3.
Formal Op. 87-6, at 3 (1987).
MODEL RULES OF PROFESSIONAL CONDUCT (1984).
Id. (citing MODEL RULES OF PROFESSIONAL CONDUCT Rule 4.2 comment (1984)).
Formal Op. 87-1 (1987).
Formal Op. 86-5, at 2 (1988); Standard 24.
Formal Op. 86-5, at 2 (1988).
Formal Op. 87-1, at 2 (1987).
See Yost v. Torok, 256 Ga. 92, 344 S.E.2d 414 (1986).
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affirm consistent with Standard 4's prohibitions on misrepresentation.1 '"
Next, the Board determined that the filing alone could not be a disciplinary matter because there was no Standard of Conduct on point.15 Offering guidance based on Directory Rules and Ethical Considerations, the
Board said that the "attorney is acting consistent with ethical [obligations] if he or she determined that a reasonable attorney would conclude
that there is a reasonable possibility that facts supporting the cause of
action can be established after the filing of the claini." 1 The supreme
court modified this opinion before issuing it, requiring attorneys to dismiss the lawsuit or to withdraw from representation if, after filing, the
attorney discovered that the lawsuit was without merit.15 '
F. General Observations
Because this is the first survey article to review advisory opinions issued by the supreme court, it seems appropriate to make a few brief and
general observations. Some characteristics of these advisory opinions that
seem obvious and unremarkable become less obvious and more remarkable when one realizes that the Board did not have to draft the advisory
opinions in this fashion (and that Boards in some other jurisdictions do
not). For example, the Board looks first at Standards of Conduct to determine if the proposed conduct would be a disciplinary violation. In interpreting the Standards of Conduct, the Board is guided by the Ethical
Considerations applicable to the Directory Rule upon which the questioned Standard is based. The primary mode of interpretation is purposive. The Board articulates a general purpose for the prohibition contained in the Standard and interprets the Standard by considering that
purpose. The Board may have adopted this mode of interpretation by
default since the Standards of Conduct are written too poorly to sustain
other, more formal modes of interpretation. Finally, the Board seeks to
conform its present advisory opinions to its prior advisory opinions, including the opinions of the Disciplinary Board before 1986. Other jurisdictions do not follow this method in drafting advisory opinions, including the advisory opinions of the ABA.1 "
The relationship between the rules of ethics and the rules of law in the
advisory opinions is complex. The Board tries to avoid interpreting rules
of law, but is not always successful. The Board usually gives an interpre149. Formal Op. 87-1, at 2 (1987); Standard 4.
150. Formal Op. 87-1, at 2 (1987).
151. Id. at 1.
152. Order of the Supreme Court of Georgia (Jan. 11, 1989).
153. See Finman & Schneyer, The Role of Bar Association Ethics Opinions in Regulating Lawyer Conduct: A Critique of the Work of the ABA Committee on Ethics and Professional Responsibility, 29 UCLA L. REv. 67 (1981).
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tation that is consistent with the law, but not always. Some advisory
opinions demand more than the law demands. One example is the advisory opinion rejecting an attorney's unfettered right to use the retaining
lien granted by statute.'" Some advisory opinions may demand less, such
as the advisory opinion advising the city councilman not to practice
before the recorder's court, but not prohibiting that as a disciplinary matter,"" or the advisory opinion concerning the filing of a lawsuit within the
statute of limitations."" It will be very interesting to watch this developing interplay of rules of law and rules of ethics in the regulation of the
legal profession, particularly in high profile opinions such as those the
Board will soon issue on part-time county attorney conflicts of interests
and the propriety of attorney fees for closings by in-house counsel. Some
of these high profile opinions likely will involve areas that have emerging
rules of law, such as the conflicts of interests question. Some, no doubt,
will be in areas in which the profession traditionally has had the sole
province of regulation through rules of ethics, such as the in-house counsel question. It will be especially interesting to see what difference that
makes.
One aspect of these advisory opinions is not obvious; rather, the reason
for it is not obvious. Many of the advisory opinions offer guidance that is
obviously broad-based and designed for general audience consumption.
They do not proceed on a case-by-case basis with more attention to the
specific factual situation of the correspondent. There are at least three
reasons the Board drafts opinions in this manner and why they may continue to do so. First, unlike judicial decisions, the primary function of
these advisory opinions is to offer advice, not to resolve disputes. If the
advice is to be useful to anyone other than the correspondent (and why
else does the Bar publish it?), the advice must at least tend toward a
general proposition. Second, the Board does not know whether it will
have any future opportunities to offer guidance on any particular issue.
Requests for advice do not arise in the same, more predictable manner as
disputes that lead to judicial decisions. This distinction between requests
for guidance and litigation is, of course, a matter of degree, but it is also a
matter of quite a few degrees in this case. Third, and closely related to
the guidance versus litigation distinction, is the absence of competing factual arguments, with the detailed exploration of facts they produce. This
is due in part to the orientation of the Board; it is supposed to consider
only future conduct. It is also due in part to the nature of the process; the
Board is completely dependent upon the correspondent's initial letter for
154. Formal Op. 87-5 (1988).
155. Formal Op. 89-2 (1989).
156. Id.
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relevant facts unless the Board requests elaborations from the correspondent on what are supposed to be hypothetical situations. All of this is
clear in a very general question: How could the Board offer advice concerning prospective conduct on a case-by-case basis?
This question prompts the last general observation. The Board is supposed to consider only prospective conduct, but it is clear from newsprint
that the Board's advisory opinions frequently discuss current matters.,
Many of the practical and political problems the Board is likely to encounter will probably arise from the Board addressing current matters.
The Board, however, may have little choice. Realistically, the Board cannot restrict its advisory opinions to hypotheticals. In addition, its advisory opinions concerning current matters have the potential of being the
Board's most valuable contributions in improving the ethics of the legal
profession. These advisory opinions allow the Bar to speak through the
Board against current unethical conduct without using the harsh and
heavy hand of disciplinary proceedings. These opinions represent self-regulation in the truest sense.
II. JUDICIAL

OPINIONS

A. Conflicts of Interests: Subsequent Representation and Appearances
Of Impropriety
There were two major conflicts of interests decisions during the survey
period. The first one, the widely publicized supreme court decision in
Crawford W. Long Memorial Hospital v. Yerby,'5 7 involved subsequent
representation conflicts. The court used the general prohibition of "appearances of impropriety" as a basis for disqualification in a specific subsequent representation situation.1 68 The supreme court also examined this
general prohibition during the survey period in Jones v.Jones. " The
second major decision, a relatively unknown decision of the court of appeals, is Reese v. Georgia Power Co.""' The court in Reese narrowly restricted standing to file disqualification motions based on conflicts of interests "to those as to whom the attorney in question sustains, or has
sustained, the relation of attorney and client . . . ."16 The court restricted standing over a stinging dissent by Judge Benham. 12 To understand these cases, we must place them briefly within an historical context.
157. 258 Ga. 720, 373 S.E.2d 749 (1988).
158. Id. at 722, 373 S.E.2d at 751.
159. 258 Ga. 353, 369 S.E.2d 478 (1988).
160.
161.
162.

191 Ga. App. 125, 381 S.E.2d 110 (1989).
Id. at 127, 381 S.E.2d at 111.
Id. at 129, 381 S.E.2d at 113.

MERCER LAW REVIEW

[Vol. 41

Yerby is a merging of two lines of case law; one line trying to determine
the meaning of the "substantial relationship" test for subsequent representation conflicts, and the other seeking to determine what appearance
of impropriety means and when an appearance can be the basis for disqualification. The second line of cases centers on Blumenfeld v. Borenstein,113 the case re-examined in Jones.64 The first line is the more important one.
The first line centers on the 1985 decision of Summerlin v. Johnson,6"
but has its beginnings in Tilley v.King.'"e The court in Tilley established
the "substantial relationship" test for subsequent representation conflicts
in Georgia. 1 7 The court in Tilley stated:
There is no rule of law or of ethics which prevents an attorney from taking employment in a case merely because he has previously represented
I I .an opposite party to the case, provided the cases are not related to
each other in some substantial respect. But if the two cases are substantially related, it is no answer for the attorney ...to say ... that he had
no confidential information from his client. The rule must of necessity be
that if an attorney has been employed in a matter and has appeared in
court in connection therewith, he cannot thereafter accept employment
and appear in a case against his former client, where under the latter
employment he must necessarily assume a position contrary to that involved in his former employment." 8
Most of the subsequent conflicts cases in Georgia use this quote from
the Tilley decision.' 6" Trying to read the first part of the quote consistent
with the second, and trying to read both consistent with the existing case
law, the court seemed to say that prior representation of a client requires
disqualification in a subsequent representation if: 1) There was a clientlawyer relationship in the prior representation; 7 0 2) the current representation is adverse to the former client; and, 3) the prior and current representations are substantially related.'7 ' The court in Tilley makes it clear
that the question of whether the attorney acquired confidential informa163. 247 Ga. 406, 276 S.E.2d 607 (1981).
164. 258 Ga. at 353, 369 S.E.2d at 478.
165. 176 Ga. App. 336, 335 S.E.2d 879 (1985).
166. 190 Ga. 421, 9 S.E.2d 670 (1940).
167. The following historical analysis is greatly expanded in J. SAMMONS, Subsequent
Representation Conflicts in Georgia: An Update, in RECENT DEVELOPMENTS IN ETHICS, THE
INSTITUTE OF CONTINUING LEGAL EDUCATION IN GEORGIA (Feb. 5, 1988).
168. 190 Ga. at 424-25, 9 S.E.2d at 673.
169. For a discussion of the development of the Tilley line of cases, see J. SAMMONS,
supra note 167.
170. This conclusion is based, in part, on Clifton v. State, 187 Ga. 502, 2 S.E.2d 102
(1939), a case distinguished by the court in Tilley v. King, 190 Ga. 421, 9 S.E.2d 670 (1940).
171. 176 Ga. App. at 337, 335 S.E.2d at 880.
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17
tion in the prior representation is unimportant to the determination. 2
According to the court in Tilley, even to make the inquiry would be
wrong because it runs the risk of disclosure of confidentialities that the
rule is designed to protect.7 8 The trial court should "make enough investigation to see whether the two cases do in fact involve so much of the
same question, and the matter of like kind, to determine from the standpoint of possible prejudice whether the attorney should be allowed to appear in the second cause."17 ' Once the court finds a substantial relationship, it presumes harm to the former client.175 In cases of doubt, the
courts should resolve the doubt in favor of disqualification.17
In essence, the court in Summerlin'7' reaffirmed Tilley some forty-five

172. 190 Ga. at 425, 9 S.E.2d at 673.
173. Id.
174. Id.
175. Id.
176. Id.
177. In Summerlin, plaintiff's attorney's partner had represented defendant in the defense of a voluntary manslaughter charge and in the defense of a related DU. The present
litigation included an issue of punitive damages on a personal injury claim. Georgia courts
had recently ruled that DUI convictions were admissible on the issue of punitive damages.
See Thompson v. Moore, 174 Ga. App. 331, 329 S.E.2d 914 (1985). The defendant moved to
disqualify plaintiff's attorney based on the prior representation and on the attorney's anticipated use of the DUI on cross examination of the former client.
Both sides based part of their arguments on a case that came out of the Northern District
of Georgia, Atlanta Division, in 1981, Dedson v. Floyd, 529 F. Supp. 1056 (N.D. Ga. 1981).
In that civil rights action the court fashioned a three-step inquiry for determining when
prior representation was "substantially related" to subsequent representation. Id. at 1061.
The court said, when faced with a disqualification motion based on a claim that subsequent
representation was "substantially related," the courts should: 1) factually reconstruct the
scope of the prior representation; 2) determine if it is reasonable to infer that confidential
information allegedly given would have been given to any lawyer representing a client in
those matters; and 3) determine if the information which the attorney might have received
in the prior representation is relevant to the present representation. Id.
Step two of the test is worded awkwardly. In applying step two, the court in Dodson did
not, as one would expect, inquire into any allegations of disclosed confidential information
in the prior representation. d. at 1063-65. Plaintiff's argument, in opposition to the motion,
that he never gave advice to his prior client and therefore no confidential information was
disclosed, was judged to be inappropriate because it asked the court to inquire into what
could be confidential matters. Id. at 1063-64. Instead of inquiring into allegations of disclosed confidences, step two, in application by the court, became an inquiry into the nature
of the prior representation. Was it a normal client-lawyer relationship so that normal assumptions about confidentiality should apply?
Plaintiff in Summerlin argued in opposition to the motion that the court in Dodson
meant what it said and not what it did in regard to the second step of the three-step test.
176 Ga. App. at 337, 335 S.E.2d at 880. Plaintiff argued that this second step imposed a
burden on the movant to make allegations concerning actual disclosures of confidences and
that the movant had not met that burden. Instead of fine tuning the second step, the court
in Summerlin rejected the second step of the test altogether, saying that the second step
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years later by rejecting the second step of a three-step test for determining when cases were substantially related, a test adopted in Dodson v.
Floyd. 8 The court thought that the second step would require a movant
to allege that the attorney had disclosed confidences in the prior representation and would require the court to inquire into the allegations. 1'9
The court in Summerlin said this was wrong, because the substantial relationship test was designed to have a prophylactic effect.180 If the matters are substantially related, "the court will irrebuttably presume that
during the course of the former representation confidences were disclosed
to the attorney bearing on the subject matter of the representation."'
The court implicitly stated that if confidences are to be presumed from a
substantial relationship, it makes no sense to require a movant to allege
that confidences were disclosed in the prior representation, or to require a
court to make any inquiry into confidences as part of the showing that
the representations are substantially related.'18
The problem with Tilley and its progeny, including Summerlin and its
progeny, is that these cases are not very clear on what a movant must
show to establish that representations are substantially related. The practical questions: "What do I need to show by affidavit?" and "What type
of arguments should I make?" are very difficult to answer. Attorneys
know that the movant should allege that there was a relatively normal
client-lawyer relationship in the prior representation, and that the current representation is somehow adverse to the former client. It is also
clear that the movant need not allege that confidences were given in the
prior representation or would be disclosed in the current representation.
It is somewhat clear that the movant does not need to show harm or
prejudice to the former client once the movant has established a "substantial relationship."' 8 8 Beyond this, however, not much is clear. In fact,
all practitioners know is found in dicta in Summerlin.
Summerlin left in place the first and the third step of the analysis
given in Dodson.'8 4 Basically, this meant that Georgia courts would look
required looking into whether or not confidential information had been disclosed in the
prior representation. Id. Citing Tilley v. King, 190 Ga. 421, 9 S.E.2d 670 (1940), the court
forbade such an inquiry.
178. 529 F. Supp. 1056 (N.D. Ga. 1981). See supra note 177 for a description of the test
applied in Dodson.
179. 176 Ga. App. at 337, 335 S.E.2d at 880.
180. Id., 335 S.E.2d at 881.
181. Id. at 336, 335 S.E.2d at 881 (emphasis added).
182. Id.
183. There is dicta in Stoddard and in Green to support an argument that a demonstration of harm or prejudice to a former client is part of the burden of proof of the movant.
This dicta is in opposition to the general rule.
184. Those steps are: 1) factually reconstruct the scope of the prior representation; and,
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at the "scope" of the prior representation to see if it overlaps with the
"scope" of the subsequent one. If there are significant overlaps, the representations are substantially related. Overlapping "scopes" are likely to
appear in representations with similarities of issues, factual patterns,
causes of action, and tactical similarities.186 The court in Summerlin gave
further guidance by suggesting that the best arguments for the movant

are hypotheticals, as was done in Summerlin, to describe hypothetical
ways in which the former client could be harmed. This would show that
there is an overlap in the scope of the representations, and accordingly,
that they are substantially related and harm should be irrebuttably presumed.'" Other than this guidance, Georgia case law only tells movants
what they do not need to do rather than what they do.
Guidance given to opponents of disqualification motions shares this unfortunate characteristic. It is pointless for an opponent to argue that the
client did not disclose confidences in the prior representation or that confidences would not be used in a present one. It is possible to address these
same points by arguing that the scope of the prior representation was too
narrow for confidences to have been disclosed, or that the prior representation was not a normal client-lawyer relationship because there was no
expectation of confidentiality.1 87 There are case law reasons to believe
that attorneys are out of luck if they obviously have turned on a very
sympathetic former client, regardless of the technicalities of the required
legal analysis.1 8s There are also case law reasons to believe that courts will
lower their level of scrutiny of motions to disqualify when there is a high
2) determine if the information which the attorney might have received in the prior representation is relevant to the present representation. Dodson v. Floyd, 529 F. Supp. 1056
(N.D. Ga. 1981). See supra note 177 for a discussion of the test in Dodson.
185. This formulation of the substantial relationship test seems artificial, but there is a
good reason for that. Most cases have held that inquiry into the exchange of confidential
information is inappropriate in the prior representation as a method of determining whether
or not the client will be harmed or prejudiced in the subsequent representation. The only
appropriate inquiry examines the relationship of the prior representation to the subsequent
one. But, in relating two things, one has to ask in what way are they to be related. In other
words, what types of similarities are we looking for and why those? If the substantial relationship test is understood as protecting against the disclosure of information, then it is
clear that the cases are to be related based on the risk that information disclosed in the
prior representation will be used in the subsequent one. But that comes close to putting us
right back in the prohibited areas of inquiry. The decision in Dodson says that practitioners
can only ask if the scope of the prior representation-imagining what matters could have
been discussed or investigated-overlaps with the scope of the subsequent representations--imagining what use the attorney could make of the previous discussions or investigations. Obviously, this formulation creates a tightrope and the courts are having a hard time
staying on it.
186. 176 Ga. App. at 340-41, 335 S.E.2d at 883.
187. For a discussion see J. SAMMONS, supra note 167.
188. Id.
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degree of adversity with a former client.'" In these situations, the fidelity
and loyalty concerns, also protected by the prohibition on subsequent
representation conflicts, seem to take precedence over the confidentiality
concerns that have dominated the legal analysis. An opponent could cite
a few cases for the proposition that movants must demonstrate harm or
prejudice to former clients in addition to showing that the representations are substantially related, although these cases are in opposition to
the general rule. 190 But what should the opposition include in affidavits
and what should the opposition argue to counter a movant's claim that
the cases are substantially related?
This was the state of the law after Summerlin. It was clear, at least for
the court of appeals, that subsequent representation cases were going to
be fought in the trenches of what was said and not said in support of
motions to disqualify. Movants and opponents needed answers to these
questions, and these were the questions Yerby brought to the court of
appeals.
Yerby was a medical malpractice case. Counsel for Yerby had represented Crawford W. Long Memorial Hospital (the "hospital") in numerous medical malpractice actions before his representation of the plaintiff
in Yerby. The prior representation was not as in-house counsel, but "on a
case-by-case basis when assigned to do so by appellant's liability insurance carrier." ' While the attorney was representing the hospital, doctors
were operating on Yerby at the hospital. Yerby died the day of his operation. 2 After ending his representation of the hospital, the attorney filed
a complaint against the hospital for Yerby's widow. The hospital's attorney moved to disqualify Yerby's widow's attorney for this subsequent
representation as a conflict of interests. In support of the motion, the hospital offered an affidavit from its Executive Assistant Administrator in
which she averred that the widow's attorney had worked closely with her
in his previous representations of the hospital and had access to confidential information, namely, the "interworkings of [the hospital] that would
not have otherwise been available to him."'1 8 Others averred the same.'
The widow's attorney responded with a description of his case-by-case
appointments and the bold, if unconvincing, assertion that he had reviewed the records "and found no substantial relation between the issues
189. Id.
190. See supra note 134.
191. 186 Ga. App. 407, 408, 367 S.E.2d 245, 246 (1988).
192. 258 Ga. at 721, 373 S.E.2d at 749. The fact that the attorney represented the hospital at the time of the death is not mentioned in the court of appeals decision.
193. 186 Ga. App, at 408, 367 S.E.2d at 246.
194. Id.
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in those cases and the present case."' 5 To this assertion, the hospital
responded with an affidavit listing the prior cases. The list showed the
style and "the basic allegations of negligence" of each case." '
Obviously, counsel for both sides gave the trial court very little help.
The trial judge denied the motion, and the hospital appealed." ' Although
the supreme court reversed on certiorari, Judge Benham's opinion for the
court of appeals, regardless of its precedential value, will remain instructive for future litigants whose subsequent representation issues fall
outside of the rule the supreme court created in its reversal."' Basically,
Judge Benham treated this case as a failure of a movant to meet his burden of proof.19' Citing to Summerlin, Judge Benham said that the movant did not have to specify prior confidences relevant to the present
case, but the movant was required to show the substantial relationship
between the cases.200 In essence, Judge Benham stated that trial judges
need more help than was given here.201 They need movants to "delineate
with specificity the subject matters, issues, and causes of action presented
in former representation . ,,
".. and they need "analysis of the relationship between the present case and the prior representations, other than
the fact that it is a medical malpractice case and most of the others were,
too.'' s1 s Judge Benham styled the hospital's motion as asking for a "blanket disqualification" whenever an attorney for a defendant in a malprac20
tice case turned on that former client in another malpractice case. '
'
20
That, Judge Benham said, "we are not willing to do." '
Judge Benham ended. his opinion with a quotation from Stoddard v.
Board of Tax Assessors'"°:
[I]n the absence of any evidence, aside from the bare assertion, that a
client may be harmed or prejudiced by the current representation of its
former attorney, we cannot agree. .. that such an appearance of impro195. Id.
196. Id.
197. Id.
198. 258 Ga. 720, 722, 373 S.E.2d 749, 751, rev'g 186 Ga. App. 407, 367 S.E.2d 245 (1988).
199. 186 Ga. App. at 410, 367 S.E.2d at 247.
200. Id. at 408, 367 S.E.2d at 246.
201. Id. at 409, 367 S.E.2d at 247.
202. Id., 367 S.E.2d at 246-47. See also Duncan v. Merrill Lynch, 646 F.2d 1020 (5th Cir.
1981).
203. 186 Ga. App. at 409, 367 S.E.2d at 247. The attorney defended eighteen malpractice
complaints for the hospital. Seventeen of the complaints involved negligent medical care
resulting in personal injury and six involved improper surgical procedures or improper postoperative care or both. 258 Ga. at 720, 373 S.E.2d at 750.
204. 186 Ga. App. at 409, 367 S.E.2d at 247.
205. Id.
206. 173 Ga. App. 467, 326 S.E.2d 827 (1985).
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priety exists here to outweigh [appellee's] interest in being represented

by [her] counsel of choice.' 07
This quote was unfortunate. Stoddard was a pre-Summerlin opinion. In
Stoddard, a former county attorney sued the county to challenge an ad
valorem tax assessment. As county attorney, he previously had defended
the county on a similar claim by the same person.'" According to the
court, the movant did not meet the burden of proof established by the
substantial relationship test because that burden required some evidence
of harm or prejudice to the former client in the current representation.2 0 '
It may be, however, that the movant in Stoddard did not show harm or
prejudice because he thought that a substantial relationship between the
prior and the current representation was obvious, and that once the court
recognized the substantial relationship, it would presume harm or
prejudice. The movant would have been justified in thinking that based
on existing precedent.210 The court's repeating this "harmed or
prejudiced" language in Yerby just added to the confusion about what a
movant must show.
The court's repetition of the "appearance of impropriety" language
from Stoddard was also unfortunate.'
Subsequent representation conflicts of interests rules are designed to protect confidentiality and, to
some extent, fidelity and loyalty in the client-lawyer relationships. As it
has developed, the substantial relationship test for the existence of a prohibited subsequent representation is surely a prophylactic test. The test
is designed to prevent breaches of the obligations of confidentiality long
before they arise, but this is quite different from preventing the appearance of an impropriety. Piling appearance of impropriety concerns on top
of emerging rules about what is and what is not a prohibited subsequent
representation could only mean that the Bar's rules in this area would
never have anything approaching clarity. In fact, in recognition of the
havoc that appearance of impropriety can do to the analysis of ethical
rules, the ABA dropped any reference to it in the Model Rules.2' The
Southern District of Georgia dropped appearance of impropriety as a basis for disqualification when it adopted the Model Rules." 3 The Eleventh
Circuit recognized this in April of 1988, in a case from the Southern Dis207.
S.E.2d
208.
209.
210.
211.
212.
213.

186 Ga. App. at 410, 367 S.E.2d at 247 (quoting Stoddard, 173 Ga. App. at 469, 326
at 827).
173 Ga. App. at 468, 326 S.E.2d at 827.
Id.
See supra notes 159-68 and accompanying text.
186 Ga. App. at 410, 367 S.E.2d at 247.
See, e.g., MODEL RULES OF PROFESSIONAL
S. DIST. GA. CT. R. 35, § IV.
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In that case, the Eleventh Circuit joined in the dictum of other

courts, including the Second Circuit, that "an appearance of impropriety

is simply too slender a reed on which to rest a disqualification order except in the rarest cases."''12 Surely, Yerby was not an appropriate case for
talk of appearances of impropriety; or so one would have thought until
the supreme court spoke on certiorari.

Speaking for the court, Justice Marshall's recitation of the facts foretold what was coming.16 He emphasized that Yerby incurred the alleged
injury while Yerby's widow's current attorney was representing the hospi-

tal.'17 The court of appeals had not mentioned this in its opinion.2 18
Then, Justice Marshall stated that the court need not determine if the
current representation was substantially related to any of the prior representations because:
the circumstance of representing a client against a former client in
action that is of the same general subject matter, and grows out of
event that occurred during the time of such representation, creates
impermissible appearance of impropriety. It is therefore prohibited
the Canons of Ethics."@

an
an
an
by

In a brief discussion of the particular circumstances of the case that
distinguished it from subsequent representation cases in which a substan-

tial relationship must be found, Justice Marshall said:
lawyers in similar circumstances ([that is] an ongoing relationship with
the hospital in defending medical-malpractice claims) of necessity would
acquire a wide range of knowledge concerning the nature of medical care
provided by the hospital. That would include knowledge (imparted to
the lawyer by the client) of practices, policies, procedures, reporting re-

214. Waters v. Kemp, 845 F.2d 260 (11th Cir. 1988).
215. Glueck v. Jonathon Logan, Inc., 653 F.2d 746 (2d Cir. 1981). See also Waters, 845
F.2d at 265 n.12.
216. 258 Ga. at 720-21, 373 S.E.2d at 750.
217. Id.
218. 186 Ga. App. 407, 367 S.E.2d 245 (1988).
219. 258 Ga. at 722, 373 S.E.2d at 750-51. Actually, it is not at all clear in what way the
"Canons of Ethics" ("Canons") prohibit appearances of impropriety. The phrase can be
found in three places in the Code of Professional Responsibility: in Canon Nine, in EC 9-7,
and in the title of Directory Rule 9-101. The Canons are "axiomatic norms" not intended for
enforcement. (See "Preliminary Statement" MODEL CODE OF PROFESSIONAL RESPONISBILITY
(1981)). The Ethical Considerationsare aspirational only, and the titles of DirectoryRule's
would seem to be organizational titles not intended as separate rules. There is no reference
to "appearance of impropriety" in any DirectoryRule or in any Standard of Conduct. This
is another example of the rules of law requiring a more demanding standard than the rules
of ethics.
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quirements and of ongoing or recurring problems-all as they pertained
during this very period of time. 2 0

But that is exactly the kind of argument that a movant would use to
show that the representations were substantially related.2 21 This argument would be a first step toward showing that the scopes of the representations overlap. The supreme court is not saying anything new; it is
either disagreeing with the court of appeals over whether the movant met
his burden of proof, or it is just more willing to analyze the compared
representations on its own than the court of appeals. The real disagreement between the courts may be over the appropriate role for the courts
in these conflicts of interests cases. Should the courts rely on the parties
or should the courts take a more active role in policing the profession?
Instead of addressing these disagreements, however, the supreme court
announced that the circumstances of this case created a disqualifying appearance of impropriety.222 One could argue that the court was simply
carving out a niche from subsequent representation case law to give a
clearer rule in a limited situation. For situations similar to that in Yerby,
a movant now need only show: 1) There existed a former client-lawyer
relationship; 2) there is current representation against the former client;
3) the prior and the current representations involve the same general sub220. 258 Ga. at 721, 373 S.E.2d at 750.
221. Had it not been for Justice Marshall's explanation of the court's decision, it would
have been possible to understand the decision as one primarily based on fidelity and loyalty
concerns rather than the confidentiality concerns that have dominated subsequent representation conflicts cases. The substantial relationship test primarily addresses confidentiality
concerns and does not take fidelity and loyalty concerns into consideration adequately. The
court could have thought that the attorney for Yerby had stepped over the fidelity line by
such an obvious and public turning on a long time former client. It would make some sense
to apply appearance of impropriety to that if the term is to be used for disqualification
motions at all. (Although even here it does not fit well because a violation of fidelity is a
wrong, and not just the appearance of one. Attorneys should be more concerned with protecting clients from infidelity than in protecting the image of the profession and the legal
system when infidelities occur. The appearance of impropriety test is primarily concerned
with the latter.)
It would also have made sense to say directly that the substantial relationship test does
not address all of the concerns we have about subsequent representation conflicts. In other
words, there is more to subsequent representation conflicts of interests than the substantial
relationship test covers. This kind of thinking lurks behind the Georgia cases. As mentioned
in the text, if an attorney has obviously turned on a sympathetic client, the attorney will
probably be disqualified in Georgia regardless of the outcome of the analysis required by the
substantial relationship test. On less formal occasions the author has referred to this as the
Miss Manners' Rule (and done so with great respect for Miss Manners). Unfortunately, Justice Marshall's explanation of the court's decision, with references to the knowledge of a
client's activities a lawyer would ordinarily acquire in these circumstances, does not lend
itself to an understanding of the court's decision as expressing fidelity concerns.
222. 258 Ga. at 722, 373 S.E.2d at 751.
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ject matter; and 4) the current representation grew out of an event that
occurred during the time of the prior representation.2 8 This is much
clearer than the "overlapping scopes" analysis required by the substantial
relationship test. What could be wrong with that?
There are three problems with this approach. First, this new rule is not
going to apply itself, and when applied, it will always return by a circuitous route to the same type of analysis used in the substantial relationship test. Appearance of impropriety, as a test, only moves one step further from the underlying concern of our obligations of confidentiality to
former clients .2' For example, it is certainly not going to be obvious
which cases are and which cases are not within the same "general subject
matter." In Yerby, this was not much of a problem. The current representation and some of the prior representations involved allegations of negligence in surgery and postoperative care.225 But would a defense against
allegations of negligence in admissions screening procedures or an allegation of negligent failure of the medical staff in performance reviews be
within the same general subject matter? In a footnote, the court recognized this difficulty and stated,
A lawyer in circumstances similar to those of this case ordinarily would
have acquired no special knowledge in malpractice cases that would work
disqualification in cases of a different general subject matter, e.g., adverse representation involving contractual disputes, real-property matters, and unrelated tort claims would not contravene the rule.22
This language is more helpful. An attorney could have argued that contractual disputes and malpractice are within the same general subject
matter since malpractice sounds both in tort and in contract. This footnote tells attorneys that formal analysis, like this example, is not going to
work. The analysis that will work is for movants to argue that ordinarily
an attorney would have acquired useful knowledge in the former representation. This is the way the footnote tells movants to show that the
representations are within the same general subject matter, exactly the
same type of argument that the substantial relationship test requires. It
would make more sense to argue it directly than to argue it through the
circuitous route of trying to define what is and is not within the same
general subject matter.
"General subject matter" is not the only slippery term in the new rule.
Determining when an action arises is not always easy. Whether or not the
223. Id.
224. See supra note 221 for discussion of the relationship of fidelity concerns to substantial relationship and the appearance of impropriety.
225. 258 Ga. at 721-22, 373 S.E.2d at 751.
226. Id. at 721, 373 S.E.2d at 751.
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action arose during a past representation will be even more difficult to
show; Yerby is a good example. In Yerby, the hospital appointed its former attorney frequently and on a case-by-case basis. 2' 7 If the event giving
rise to the current representation occurred between two appointments,
does that mean that the representation is not covered by the new rule?
Does it mean, in other words, that it is not an appearance of impropriety?
And, if so, why does this make a difference? When one asks this last
question, one starts down the road that returns once again to the analysis
used in the substantial relationship test.
"Former client" can become a slippery term as well. If an attorney represents a large corporation or a large governmental unit, is there a clientlawyer relationship with the entire corporation or the entire governmental
unit that would disqualify the attorney from any subsequent representations against the corporation or the governmental unit involving the same
general subject matter as in Yerby? If, as is likely to happen, the court
finds that it needs to narrow the new rule in situations like this, it will do
so by returning to the analysis used in the substantial relationship test.
Once again, we will have returned to that analysis through a very circuitous route. The court could have helped lawyers more by stating that the
circumstances of Yerby define a per se substantial relationship rather
than creating this new rule based upon appearance of impropriety. The
substantial relationship test is simply a more direct way of talking about
confidentiality than is the appearance of impropriety.2 "
The second problem with Yerby relates to the first. Lawyers will look
at the analysis used in Yerby and wonder if they can use it to avoid proof
of a substantial relationship or to forgive inadequate proof. Each movant
seeking to disqualify opposing counsel for a subsequent representation
conflict of interests will now argue both substantial relationship and appearance of impropriety (often arguing for an extension of the new rule)
and, since the underlying analysis is the same, nothing but confusion can
22
result. 9

227. 186 Ga. App. at 408, 367 S.E.2d at 246.
228. Id.
229. As this was being sent to the Editors, the court of appeals rendered its decision in
Knoxville Medical Investors v. National Healthcorp, No. A89A0777 (Ga. July 11, 1989).
Both sides argued Yerby in a situation that would seem to be completely inappropriate for
Yerby analysis. In Knoxville, a law firm found itself in the awkward position of representing
two parties to the litigation as a result of a merger. The representation of one of the parties
was in an apparently unrelated matter. The firm offered the client the Hobson's choice of
consenting (although there is a good argument that consent would not be available as a
solution when a firm is simultaneously representing adverse interests in litigation, even unrelated litigation) or withdrawing. The client withdrew and moved to disqualify the firm
from representing the other side. The lower court determined that the movant had failed to
meet its burden of proof of demonstrating that the representations were substantially re-
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The final problem is more substantive. Subsequent representation conflicts of interests are consentable conflicts. There is no limitation on consent to subsequent representation conflicts in any of the rules of ethics.230
Limitations on consent are found only in the simultaneous representation
conflicts rules.2 3 ' The reason for this is that the client-lawyer relationship
has ended in subsequent representation conflicts; the client is no longer
relying on the lawyer for advice. It is usually quite clear to a client in a
subsequent representation conflict situation that her former lawyer is on
the other side and is not advising her based on her interests. Thus, attorneys are much less concerned with consent to subsequent representation
conflicts than they are with consent to simultaneous representation conflicts. By moving the analysis of the conflict in Yerby from subsequent
representation to appearance of impropriety, the court has reopened the
question of consent to subsequent representation conflicts in situations
similar to that in Yerby. Standard 69 would permit consent even in situations similar to that in Yerby, "s2 but there is now an argument that forlated. The court of appeals agreed with the lower court, but offered little analysis. Movant
argued that a substantial relationship did not need to be shown in Yerby situations. The
court of appeals said that this was not a Yerby type situation and upheld the lower court.
The problem with this decision is that the court probably applied the wrong rule. Many
courts addressing these withdrawal issues have refused to permit a firm to withdraw from a
least favored client in order to continue to represent a more favored one over the previous
client's objections. See Picker Int'l, Inc. v. Varian Assocs., 869 F.2d 578 (Fed. Cir. 1989). See
also Tipton v. Canadian Imperial Bank, 872 F.2d 1461 (11th Cir. 1989). These courts have
refused to permit firms to shift the analysis from the more demanding simultaneous representation conflicts rules to the less demanding substantial relationship test of subsequent
representation conflicts rules by withdrawing from a least favored client. See Unified Sewerage v. Jelco, Inc., 646 F.2d 1339 n.4 (9th Cir. 1980). In doing so, these courts emphasize the
significant fidelity and loyalty concerns in these situations, concerns that are often ignored
in subsequent representation analysis, as they were here. (Tipton did not address fidelity
concerns.) See supra note 221. Some courts have applied subsequent representation rules to
simultaneous representation conflicts when the client-lawyer relationship with the movant is
vicarious and attenuated, but there is nothing in the facts of Knoxville indicating that such
was the case. See Glueck v. Jonathon Logan, Inc., 653 F.2d 746 (2d Cir. 1981); Shadow Isle,
Inc. v. American Angus Ass'n, No. 84-6126-SJ-6, D.C., Mo., St. Joseph Div. (9/27/89);
United States v. Nabisco, Inc., 117 F.R.D. 40 (E.D.N.Y. 1987).
Knoxville is a bad decision because it is so far removed from the public's understanding
of a lawyer's obligation of fidelity. If nonlawyers are asked what a lawyer should do if two of
her clients become adversaries in a legal dispute, they will not say that she should drop the
least favored one and represent the other in the dispute. The nonlawyers the author has
asked are shocked by that suggestion. When the author has mentioned this to other lawyers,
the response is often that nonlawyers do not understand the realities of modern practice.
"It's a war out there!" they say. But it is precisely because it is a war out there that attorneys must return to widely shared notions of common decency.
230. In Georgia the consent must be in writing. Standard 69.
231. Standard 37.
232. Id.
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mer clients cannot consent to subsequent adverse representation in Yerby
situations because those situations involve appearances of impropriety. 33
If appearance of impropriety means anything other than just protecting
the interests of the former client already protected by the substantial relationship test, then perhaps it is not the kind of ethical problem that
should be cured by consent.2 34 If it does not mean anything else, the court
should not be using the term at all.
To understand better why the court may have felt that Yerby called for
an application of the prohibition on appearance of impropriety, an attorney must examine a case decided at the beginning of the survey period.
Jones v. Jones2a5 is the most recent of the second of the two lines of cases
that merge in Yerby. Under the second line, the supreme court is trying
to define the term "appearance of impropriety," and is trying to determine when it should be the basis for disqualification.
In Jones, attorneys who were husband and wife were actively involved
in representing the opposite sides of a domestic dispute. The wife's law
firm filed a motion to disqualify the husband based on a conflict of interests by virtue of the marriage. After filing, the law firm discovered it had
a conflict of interests due to a prior representation of the opposing party
in the same matter, and the firm withdrew from the representation. The
client obtained new counsel and that counsel pursued the disqualification
of the husband.2 6 The trial court found no evidence of any impropriety
by either the husband or the wife, but disqualified the husband anyway.23 7 In these circumstances, the court said that disqualification was
required under Blumenfeld v. Borenstein,23 1 a supreme court case decided in 1981.2s ' The husband appealed.
233. Other than when lawyers seek guidance to determine in advance what is and is not
permitted, the question arises whenever a court is asked to give legal recognition to a prior
consent given in a Yerby situation by refusing to disqualify the attorney despite the consenting client's change of mind. The question also arises whenever there is any question
about the validity or the scope of a prior consent. The author understands that there are
firms that condition some representations on a grant of consent for future adverse represen-

tations. This very questionable practice is even less attractive if the consent will not be
given legal effect in Yerby situations.
234. See Cox v. American Cast Iron Pipe Co., 847 F.2d 725 (11th Cir. 1988). "Canon 9 is
designed not to protect the former client but to preserve the public's confidence in the judicial system and the legal profession. Because the benefits of the rule extend to the public at

large, a party to litigation cannot waive its violation." Id. at 729 (citations omitted). The
court went on to say that waiver is, nevertheless, one factor the court can consider in the
balancing that the appearance of impropriety rule requires. Id. at 732.

235. 258 Ga. 353, 369 S.E.2d 478 (1988).
236.
237.

Id. at 353, 369 S.E.2d at 478.
Id.

238. 247 Ga. 406, 276 S.E.2d 607 (1981).
239.

258 Ga. at 353, 369 S.E.2d at 478 (citing Blumenfeld, 247 Ga. at 406, 276 S.E.2d at
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The supreme court reversed, disagreeing with the trial court's application of Blumenfeld.2 40 In Blumenfeld, a Ms. McClure assisted lead counsel for the propounder of a will in probate court. Her husband was a partner in the firm that represented a caveator on appeal from probate court
to the superior court. The husband's practice was limited to real estate
and corporate matters, and he did not participate in the will case. Ms.
McClure left her firm prior to her husband's firm's association with the
caveator. Ms. McClure's former firm moved to disqualify her husband
and her husband's firm.2 4 1 The trial court found that there was no impropriety, but said that the marital relationship created the appearance of
impropriety.2 42 The trial court disqualified the husband and the husband's firm.243
The supreme court reversed. 4 4 In a widely acclaimed decision, the
court said that a per se disqualification based on marital status is not.
justified by concern over the appearance of impropriety absent some
showing that special circumstances exist that prevent the adequate representation of the client.2 45 Speaking through Justice Clarke, the court then
explained:
It is perhaps helpful to view the issue of attorney disqualification as a
continuum. At one end of the scale where disqualification is always justified and indeed mandated, even when balanced against a client's right to
an attorney of choice, is the appearance of impropriety coupled with a
conflict of interest or jeopardy to a client's confidences. In these instances, it is clear that the disqualification is necessary for the protection
of the client. Somewhere in the middle of the continuum is the appearance of impropriety based on conduct on the part of the attorney ....
[T]his generally has been found insufficient to outweigh the client's interest in counsel of choice. This is probably so because absent danger to
the client, the nebulous interest of the public at large in the propriety of
the Bar is not weighty enough to justify disqualification. Finally, at the
opposite end of the continuum is the appearance of impropriety based
not on conduct but on status alone. This is an insufficient ground for
2 46
disqualification.
Applying this dicta from Blumenfeld to the facts in Jones, the trial
court in Jones concluded there was an appearance of impropriety coupled
607).
240.
241.
242.
243.
244.
245.
246.

Id. at 355, 369 S.E.2d at 477.
247 Ga. at 406-07, 276 S.E.2d at 607-08.
Id. at 407, 276 S.E.2d at 608.
Id.
Id. at 409, 276 S.E.2d at 610.
Id. at 407-08, 276 S.E.2d at 610.
Id. at 409-10, 276 S.E.2d at 610.
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with a jeopardy to client confidences. 2 47 Disqualification, therefore, was
required. The trial court distinguished Blumenfeld from Jones because of
the active involvement of both the husband and wife in Jones."' It was
this involvement, the trial court said, that created the jeopardy to client
2 49
confidences.
The supreme court in Jones disagreed, finding that to disqualify the
husband would be to disqualify him on status alone.2 The trial court
found the jeopardy to client confidences was based on the marital status
of the attorneys 25 1 While marital status may afford the "opportunity for
impropriety," it is not enough for disqualification.25 ' Justice Gregory,
writing for the majority, went dn to say that the trial court would inquire
no further once it found no evidence of actual impropriety.'' In other
words, the court is saying that the "jeopardy to a client's confidences"
language in Blumenfeld does not mean the jeopardy to a client's confidences that necessarily results from the marital relationship of the
2 54
attorneys.
Justice Weltner dissented, and stated that, unlike the facts in Blumenfeld, the husband and wife were "actually handling the litigation for the
contending spouses," and confidences were disclosed to the wife.25 Also,
Justice Weltner continued, the wife was no longer involved in the representation while the husband continued with it.2 5 He explained that these

are the type of "special circumstances" alluded to in Blumenfeld that justify disqualification based on marital status."7
In recognition of the problems created by representation involving opposing lawyer spouses, the court announced its intention to adopt a version of ABA Model Rule 1.80).258 It has yet to act on that announcement.
247.
248.
249.
250.
251.
252.
253.
254.
255.
256.
257.

258 Ga. at 353, 369 S.E.2d at 478.
Id.
Id.
Id. at 355, 369 S.E.2d at 480.
Id. at 353, 369 S.E.2d at 478.
Id. at 354, 369 S.E.2d at 479.
Id.
Id.
Id. (Weltner, J., dissenting).
Id.
Id.
258. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.8(j) provides: "A lawyer related to
another lawyer as parent, child, sibling, or spouse shall not represent a client in a representation directly adverse to a person who the lawyer knows is represented by the other lawyer
except upon consent by the client after consultation regarding the relationship." This is a
"send-it-down-the-hall" rule because the disqualification is personal and is not imputed to
other members of the firm. It is also a "first-to-the-lawyer" rule. For example, if a divorcing
wife goes first to an attorney and the divorcing husband later goes to that attorney's spouse
seeking representation, the husband and the wife must consent to the representation. The
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In Blumenfeld and in Jones, the court seemed very reluctant to base
disqualification on appearance of impropriety. Perhaps a change in the
court's attitude towards appearance of impropriety is why the Yerby
opinion did not even mention the Blumenfeld dicta, which told when an
appearance of impropriety would support disqualification. The court in
Yerby was much more willing to base disqualification on appearance of
impropriety than was the court in Blumenfeld and Jones. The dicta in
Blumenfeld, under ordinary circumstances, would permit disqualification
based upon appearance of impropriety only when such an appearance was
combined with a conflict of interest or jeopardy to client confidences.
There is an argument that such a requirement effectively eliminates appearance of impropriety as a basis for disqualification. Using Yerby as an
example, under the Blumenfeld dicta the court would have to determine
that the representation involved conflicts of interests or a jeopardy to client confidences before using appearance of impropriety as a basis for disqualification. The normal way to do either would be to apply the substantial relationship test to the former and current adverse representations.
But, once having done this, the court would not have a need to base disqualification on appearance of impropriety. Disqualification would be required under the ordinary rules governing subsequent representation conflicts of interests.
The Blumenfeld dicta stating that courts should determine whether
there is a conflict of interests or a jeopardy to client confidences before
applying appearance of impropriety as a basis for disqualification is exactly what the court .in Yerby said it did not need to do.26' According to
the court, it did not need to make that determination because in the circumstances involved in Yerby there was, per se, an appearance of impropriety that disqualified.2 0 In doing so, Yerby significantly expanded the
role of appearance of impropriety from the role the court assigned to it in
Blumenfeld.
B. Conflicts of Interests: Standing to Seek Disqualification
The court of appeals in Reese v. Georgia Power Co. 261 determined that

a plaintiff does not have standing to seek disqualification of the attorney
representing codefendants with conflicting interests.'" The court may or
may not have adopted "the general rule" stated in Payne v. St. Louis
effect then is that the party getting to the lawyer first will have the authority to approve or
disapprove the other party's attorney.
259. 258 Ga. at 721-22, 373 S.E.2d at 751.

260. Id.
261. 191 Ga. App. 125, 381 S.E.2d 110 (1989).
-262. Id. at 127, 381 S.E.2d at 111-12.
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Grain Corp.26 3 that "[tihe objection that an attorney is disqualified by
reason of his representing adverse interests is available only to those as to
whom the attorney in question sustains, or has sustained, the relation of
attorney and client."' 2 "4 The court in Payne based this statement of "the
general rule" upon the Corpus Juris Secundum ("CJS"), 2 " but the appli-

cable section of the current version of CJS also states: "However, since an
attorney has the authority and the obligation to bring a possible ethical
violation to the attention of the court. . . the adverse party may properly
move to disqualify the attorney for an opposite party on the ground of
conflict of interest."'12 6 The court of appeals adds two cases to the citations given in Payne in support of this general rule and also cites to the
American Law Reporter ("ALR").2 67 The cited section of the ALR says
2 66
that "in a few cases" this has been the rule.

There is a good argument that the court did not adopt this general rule,
although the headnote states that it did. 2 '

The opinion implies that

plaintiff could have demonstrated a compelling interest in disqualification
sufficient to give standing by showing that the conflict tends to "taint the
underlying trial. 270 Under "the general rule," plaintiff would not be able
to show the necessary taint because he had never been in a client-lawyer
relationship with opposing counsel.
As is often true in standing cases, it is almost impossible to distinguish
what is required to show standing from what is required to disqualify. For
example, the court's "tainted trial" test came from Tadier v. American
Photocopy Equipment Co.M7 The court in Tadier got this test from
Board of Education v.Nyquit.2 7 2 The court's use of the test in Tadier,
however, was on the merits of the disqualification motion, not on standing.2 76 The court in Tadier doubted that the movant had standing but

proceeded with the merits in recognition of opposing authority on the
standing issue.27 ' The cases cited by the court of appeals in support of
263. 562 S.W.2d 102, 106 (Mo. Ct. App. 1977).
264. *191 Ga. App. at 127, 381 S.E.2d at 111.
265. Id. (citing 7A C.J.S. Attorney and Client § 157 (1980)).
266. 7A C.J.S. Attorney and Client § 157 (1980).
267. 31 A.L.R.3d 715, 726-27 § 8 (1970).
268. Id. at 716 § 8.
269. 191 Ga. App. at 125, 381 S.E.2d at 110.
270. Id. at 127, 381 S.E.2d at 112.
271. 531 F. Supp. 35 (S.D.N.Y. 1981).
272. 590 F.2d 1241, 1246 (2d Cir. 1979).
273. 531 F. Supp. at 36.
274. Tadier's factual situation was different from Reese's. The conflict in Tadier did not
involve the representation of codefendants. Instead, the attorney for plaintiff in Tadier opposed his client in another action in another state. The attorney had obtained consent of all
the parties. The court in Tadier refused to disqualify the attorney at that time because
there was a good chance that the matter would never get to trial. 531 F. Supp. at 37. Wolf-
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Tadier and the "tainted trial" test are not standing cases. They are cases
discussing the merits of disqualification,2"
Opinions on the standing issue are far too mixed for the court to adopt
a general rule without further analysis as it did in Reese, particularly one
worded as broadly as Reese.' 7 Some courts have taken the position that
it is the role of the courts to police the profession.27 7 According to these
courts, any party can raise violations of ethical regulations.2 " If the court
of appeals does not want to take this position, it should at least consider
the interests that parties who are not and have never been in a clientlawyer relationship with an opposing counsel may have in seeking disqualification.2 7 ' For example, in Reese, the attorney for defendants represented the employer and an employee in a negligence action.2 0 The employer alleged that the employee was not acting within the scope of his
employment. The employee, through the shared attorney, filed an affidavit in support of the employer's allegations. This affidavit subjected hims
to personal liability and obviated the employer's potential liability.2
There was no showing by the attorney that the employee had consented
to the joint representation after consultation."' If this employee later decided that he would like the advice of an attorney who was not encumbered with obligations to the employer, the current attorney would, in all
likelihood, have to withdraw from the representation entirely.'2 The disram recommends a similar approach: "Perhaps the best solution would be to defer resolution of the motion until a late point during discovery when it might be more clearly determined whether a nonconsentable conflict in fact exists." C. WOLFRAM, MODERN LEGAL
ETHiCS § 7.1 (1986).
275. 531 F. Supp. at 37. The court cited Blumenfeld, 247 Ga. at 406, 276 S.E.2d at 607,
and Rivers v. Goodson, 184 Ga. App. 70, 360 S.E.2d 740 (1987). It compared Georgia State
Bd. of Pharmacy v. Lovvorn, 255 Ga. 259, 336 S.E.2d 238 (1985); Georgia Dep't of Human
Resources v. Sistrunk, 249 Ga 543, 291 S.E.2d 524 (1982); and First Nat'l Bank v. Rapides
Bank & Trust Co., 145 Ga. App. 514, 244 S.E.2d 68 (1978).
276. See, e.g., Estate Theatres, Inc. v. Columbia Pictures Indus., Inc., 345 F. Supp. 93
(S.D.N.Y. 1972); Altschul v. Paine Webber, Inc., 488 F. Supp. 858 (S.D.N.Y. 1980); Halperin
v. Kissinger, 542 F. Supp. 829 (D.D.C. 1982); Jedwabny v. Philadelphia Trans. Co., 300 Pa.
231, 135 A.2d 252 (1957), cert. denied, 355 U.S. 966 (1958).
277. See Estate Theatres, Inc. v. Columbia Pictures Indus., Inc., 345 F. Supp. 93
(S.D.N.Y. 1972); Altschul v. Paine Webber, Inc., 488 F. Supp. 858 (S.D.N.Y. 1980).
278. See supra note 277.
279. 531 F. Supp. at 36.
280. 191 Ga. App. at 126, 381 S.E.2d at 111.
281. Id.
282. Id. at 131, 381 S.E.2d at 115.
283. Id. at 133, 381 S.E.2d at 116. Judge Benham notes this in his dissenting opinion. He
says that Summerlin v. Johnson, 176 Ga. App. 336, 335 S.E.2d 879 (1985) would require this
result by treating the withdrawing client as a former client producing a subsequent representation conflict involving substantially related matters. Summerlin says that this is true
because the obligations of fidelity and loyalty continue after the client withdraws. See, e.g.,
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ruption and the delay it would cause could have a significant impact on
the opposing party.2 " The impact should be sufficient to give the employee standing to question the propriety of the joint representation.
Judge Benham wrote a stinging dissent in Reese 285 After rejecting the
majority's "general rule" as incorrect,286 Judge Benham turned to the
merits of the disqualification motion and concluded that disqualification
was required.287 He based his determination on an analysis of the Standards of Conduct governing simultaneous representation conflicts of interests, and on appearance of impropriety, citing to Yerby and Blumenfeld.288 Judge Benham correctly concluded from prior case law that
potentially conflicting interests in simultaneous representations involving
litigation were enough to support disqualification in Georgia.2 9 He characterized the representation in Reese as one involving either conflicting
interests or potentially conflicting interests.29 0 In addition, Judge Benham
said that the representation created an impermissible appearance of imAnchor Packing Co. v. Pro-Seal, Inc., 688 F. Supp. 1215 (E.D. Mich. 1988). There is also an
argument that confidentiality continues. Codefendants, jointly represented, do not have the
attorney-client privilege as to each other, but the attorney-client privilege does not define
the extent of the obligation of confidentiality. An obligation of confidentiality exists even
between jointly represented codefendants and, if one client wishes to impose that obligation
upon the attorney as to some particular confidence, the attorney should normally withdraw
if careful consultation with the client does not solve the problem. That obligation of confidentiality would continue beyond the termination, of the representation just as all obligations of confidentiality do.
284. See Wolfram's discussion of the same argument in C. WOLFRAM. supra note 274, §
7.1. Wolfram notes that withdrawal may require court approval which may be denied if the
co-defendants had previously consented to the joint representation. Id. There was no showing of prior consent in Reese, 191 Ga. App. at 131, 381 S.E.2d at 111.
285. 191 Ga. App. at 129, 381 S.E.2d at 113 (Benham, J., dissenting). Part of Judge
Benham's dissent is based on the United States Supreme Court decision in Wood v. Georgia, 450 U.S. 261 (1981). In Wood, an attorney represented employers and employees in a
probation violation for failure to pay a fine ordered as a condition of probation for a conviction based on distribution of obscene literature. Id. at 263-64. The court was concerned that
the employer was setting up the employees for a test case on equal rights. Id. at 267. The
State mentioned the conflict of interest, but the court acted on its own after that. Id. at 272.
The court discussed whether the conflict issue was raised, but did not address the standing
issue except tangentially and by implication. Id. It is not very surprising that standing cases,
even after Wood, seldom discuss it.
286. 191 Ga. App. at 129, 381 S.E.2d at 113. Among other things, Judge Benham noticed
that the court of appeals had often considered similar disqualification motions without considering standing. Id. at 130, 381 S.E.2d at 114. (Probably because it was not raised by the
parties.) To his list of cases, add: Gene Thompson Lumber v. Davis Parmer Lumber, 189
Ga. App. 573 (1988), issued during the September Term of 1988.
287. 191 Ga. App. at 130, 381 S.E.2d at 114.
288. Id.
289. Id. at 131, 381 S.E.2d at 115.
290. Id. at 132, 381 S.E.2d at 115.
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propriety, and that even Blumenfeld would support disqualification
under these circumstances.291
Judge Benham may have felt that it was necessary to talk about appearance of impropriety because the majority opinion said the "appearance of impropriety, alone, is too slender a reed on which to rest a disqualification order except in the rarest case,' 2 92 quoting dicta from Board
of Education v. Nyquist2 9 In using this quote, however, it is not clear
whether the majority was complaining that an allegation of an appearance of impropriety was not enough to give standing, or if it was seriously
suggesting, after Yerby, that courts could not disqualify attorneys for the
appearance of impropriety in Georgia.2 4 In any event, Judge Benham reminded the court that it should apply Georgia law, not foreign law, on
appearance of impropriety2 9 5
Assuming that Judge Benham is right on the merits, the court's refusal
to hear the case places it in a very awkward position. Counsel had shown
the court that opposing counsel was in violation of Standards of Conduct,
but the court said it would not do anything about such conduct because
the client was not harmed. 2"9 That is tacit approval for the opposing
counsel to continue with the joint representation even though continued
representation could, very theoretically, subject the attorney to disbarment. Should the legal community chide the court for not reporting a
disciplinary violation to the Bar? 2 7 This awkward position is, of course, a
continuation of the problems created by the separation of rules of law
291. Id.
292. Id. at 127, 381 S.E.2d at 112 (citing Board of Educ. v. Nyquist, 590 F.2d 1241 (2d
Cir. 1979)).
293. 590 F.2d 1241 (2d Cir. 1979).
294. Id. at 1241.
295. 191 Ga. App. at 132, 381 S.E.2d at 115. Judge Benham gives us his view of the

courts' role in his dissenting opinion:
It is my solemn belief that we of the judiciary cannot merely pay lip service to the
ethical standards and boundaries that we are sworn to uphold. The public as a
whole has become more aware of the role of ethics in our society. More and more,
public scrutiny has focused on the personal and professional ethics of those who

would govern us, and many have been found to be lacking in this regard. When, as
here, we are given the opportunity to provide guidance to and instill public trust
and confidence in our profession, we can do no less than to let the light of integrity shine.
Id. at 132, 381 S.E.2d at 116.
296. Id. at 127, 381 S.E.2d at 112.
297. There is no ethical regulation in Georgia requiring a lawyer to report the misconduct of another lawyer, but there are ethical considerations that tell attorneys they should.
See In re Himmel, 125 Ill. 2d 531, 533 N.E.2d 790 (1988), in which a lawyer was suspended
for one year for failing to report the misconduct of another lawyer in a jurisdiction that
required reporting.
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Confidentiality

Wigmore stated that Georgia statutes governing attorney-client privilege are hopelessly confused.2"99 Rather than attempting to "unravel this
so-called web of confusion,"' the court of appeals decided to establish "a
relatively 'bright-line' test, consistent with the century-old statutes of this
state" on the issue of the scope of the protection provided by the attorney-client privilege to an attorney's advice to his client.301 The case is
Southern GuarantyInsurance Co. v. Ash.302 Instead of a bright line consistent with the statutes, however, the court in Southern Guaranty significantly reduces the scope of the privilege offered by them and does so
based on a very questionable distinction between legal advice and business advice that seems relatively unrelated to the purpose behind protecting communications from an attorney to his client.
Southern Guaranty filed an interlocutory appeal on a discovery order
requiring it to produce "all correspondence, letters, newsletters, and directives from its attorney which are of a general nature, directing and
advising the insurance company in the day to day business of handling
no-fault or PIP claims" and all similar correspondence used by the company's adjustors. The company was not, however, required to produce any
correspondence directed to pending cases involving the company or its
insured.30 3 The court of appeals did not discuss it, but the exclusions of
correspondence directed to pending cases may have been an attempt by
the trial court to avoid problems with the work-product doctrine, which
only applies to materials prepared and information gathered in anticipa04
tion of litigation.There are four statutes governing the attorney-client privilege in Georgia.3 05 In pertinent parts, they are:
O.C.G.A. § 24-9-21: There are certain admissions and communications
excluded on grounds of public policy. Among these are ...
[c]ommunications between attorney and client ....306
298. See supra Section II, A Brief Digression.
299. See 8 J. WIGMORz, EvIDENCE IN TRIALS AT COMMON LAW § 1911, at 784 n.10 (J.
McNaughton rev. ad. 1961) as cited in Milich, The Attorney-Client Privilege:The Common
Law and Georgia's Uncommon Statutes, 5 GA. ST. L. Rev. 27 (1988).
300. Southern Guaranty Ins. Co. v. Ash, 192 Ga. App. 24, 383 S.E.2d 579 (1989).
301. Id. at 26, 383 S.E.2d at 581.
302. 192 Ga. App. 24, 383 S.E.2d 579 (1989).
303. Id. at 24, 383,S.E.2d at 580-81.
304. See C. WOLFRAM, supra note 274, § 6.6.2.
305. For a discussion of the history of these statutes, see Milich, supra note 299, at 37.
306. O.C.G.A. § 24-9-21 (1982).
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O.C.G.A. § 24-9-24: Communications to any attorney or to his employee
to be transmitted to the attorney pending his employment or in anticipation thereof shall never be heard by the court. The attorney shall not
disclose the advice or counsel he may give to his client, nor produce or
deliver up title deeds or other papers, except evidences of debt left in his
possession by his client. This Code section shall not exclude the attorney
as a witness to any facts which may transpire in connection with his
30 7
employment.
O.C.G.A. § 24-9-27(c): No party or witness shall be required to make discovery of the advice of his professional advisers or his consultation with
them.308
O.C.G.A. § 24-9-25: No attorney shall be competent or compellable to
testify for or against his client to any matter or thing, the knowledge of
which he may have acquired from his client by virtue of his employment
as attorney or by reason of the anticipated employment of him as attorney. However, an attorney shall be both competent and compellable to
testify for or against his client as to any matter or thing, the knowledge
of which he may have acquired in any other manner.'0

The first three of these four statutes were part of the 1860 codification
of the common law.3 1 0 Arguably, the court could ignore these three when
they are in conflict with current common law.3 The court could read the
fourth statute, interpreted in light of its history and its purpose, as consistent with the general rules regarding the protection of client communications.312 The court said, however, that these statutes "are part of the
307. Id. § 24-9-24.
308. Id. § 24-9-27(c).
309. Id. § 24-9-25.
310. GA. CODE § 3720 (1860) (current version at O.C.G.A. § 24-9-21 (1982)); GA. CODE §
3721 (1860) (current version at O.C.G.A. § 24-9-24 (1982)); GA. CODE § 3794 (1860) (current
version at O.C.G.A. § 24-9-27(c) (1982)).
311. See Milich, supra note 299, at 41.
312. Id. The general rules regarding communications from an attorney to a client are not
crystal clear either. According to McCormick, the general rule is that the privilege protects
communications from an attorney to a client that would have a tendency to reveal client
confidences. McCormick goes on to say that the preferable rule would be to extend the full
protection of client communications to attorney communication. C. McCORMICK, McCoRMICK ON EVIDENCE § 89 (3d ed. 1984). Wolfram describes three approaches that courts have

taken to the question.
One approach is to treat all legal advice to a client as within the privilege regardless of its specific content. A middle approach is to determine the applicability of
the privilege by inquiring whether the lawyer's communications reflect in turn any
client communications upon which it is based or that it incorporates. An extreme
view is to regard no lawyer communications as privileged regardless of its content.
As one might expect, he favors the middle view. C. WOLFRAM, supra note 274, § 6.3.5. There
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modernized recodification of Georgia laws and should be accorded full
force and effect until revised or revoked."313 The court then interpreted
these code provisions to mean:
It thus appears that once an attorney-client relationshiphas been duly
established between an attorney and his corporate client that the legal
advice confidentially communicated to the authorized agents of the client is by statute protected from discovery, and testimony concerning
the content of such advice is inadmissible on grounds of public policy "

According to the court in Southern Guaranty, an attorney asserting the

privilege must show the following: 1) There was a client-lawyer relationship with the corporation; 2) the attorney gave legal advice to the corporation through an authorized
agent; and 3) the attorney communicated
5
the advice confidentially.1

The court tells attorneys to determine the confidentiality of the communication by looking at the nature and purpose of the communication
and how and to whom it was made.31s Communications distributed beyond those in the corporation who need to know the contents of the commay be some reason to treat documents, such as the correspondence requested in Southern
Guaranty, differently from other communications, but Wolfram says that the middle approach applies to documents as well. Documents are covered by the privilege if they would
reveal privileged client communications. They are not covered if they would not. C. WOLFRAM, supra note 274, § 6.3.6. Under the general rule, or the "middle approach," the court of
appeals would have directed the trial court to examine the documents in camera to determine if they would reveal privileged communications from the client. McCormick says that
will almost always be the case. C. MCCORMICK, supra § 89. There have been, however, several cases where the lawyer's communications to a client were not found to reveal privileged
communications from the client. For the most part, these cases involve notice issues, such
as, did the lawyer give notice of something to the client? and situations in which the lawyer
communicated public information to the client. See, e.g., State v. Breazeale, 11 Kan. App.
2d 103, 713 P.2d 973 (1986); Brinton v. Department of State, 636 F.2d 600, 604 (D.C. Cir.
1980). See generally Milich, supra note 299, at 51. Almost all authorities agree that the
purpose behind the protection of the lawyer's communications is to avoid disclosure of client communications to the lawyer. For case law statements of the purpose, see United
States v. Ramirez, 608 F.2d 1261 (9th Cir. 1979); In re Fischel, 557 F.2d 209 (9th Cir. 1977).
But one could argue for the broader purpose of protecting the confidential character of the
relationship. A relationship in which the lawyer says to the client: "Anything you say to me
will be confidential, but what I say to you will not unless its disclosure reveals something
you have said to me" is different than one in which the lawyer says to the client that the
conversation is confidential. For an analysis of lawyer assurances of confidentiality, see

Sobelson, Lawyers, Clients and Assurances of Confidentiality: Lawyers Talking Without
Speaking, Clients Hearing Without Listening, 1 GEo. J. oF LEGAL ETmics 703 (1988).
313. 192 Ga. App. at 26, 383 S.E.2d at 582.
314. Id. at 27, 383 S.E.2d at 582 (emphasis in original) (citing O.C.G.A. §§ 24-9-21, -24,
-27(c) (1982)).
315. Id. at 28, 383 S.E.2d at 582-83.
316. Id. at 29, 383 S.E.2d at 583.
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munication will not be considered confidential communications.
Attorneys should note that the word "legal" crept in before the word
"advice" in the second requirement. None of the four statutes would so
limit the protection given to advice when the advice was given by an attorney in a client-lawyer relationship. Nor did the previous Georgia case
law, cited by the court, so limit the protection.317 Judge Birdsong, writing
for the court, explained:
It further is required that the attorney's advice must primarily concern
legal advice rendered "in the line of his profession." "The privilege does
not simply follow an attorney by virtue of his profession." Moreover,
"[tihe attorney-client privilege extends only to confidential communications made for the purpose of facilitating the rendition of legal services
to the client. Thus, where the attorney acts merely . . .as a business
adviser the privilege is inapplicable." . . . "[I]t seems well settled that

the requisite professional relationship is not established when the client
seeks business or personal advice, as opposed to legal assistance."' "

Judge Birdsong went on to say that the party asserting the privilege must
show that the advice given was legal advice and not business or personal
advice. s ' He notes that the attorney disseminated some of the communications sought here by means of a newsletter; a means, he says, that is
more consistent with giving business advice than confidential legal
32 0
advice.
Judge Birdsong is putting the horse behind the cart. The final sentence
of the quoted section makes it clear that the general rule he is applying is
one designed to determine when the requisite client-lawyer relationship
exists. Communications between a client and a lawyer are not privileged
unless they were made in, or in anticipation of, a client-lawyer relationship.321 When a person seeks only business advice from a lawyer, the
courts hold, a person does not have in mind the formation of a clientlawyer relationship and the communication is not privileged.322 It makes
sense to deny the protection of the privilege to conversations outside of
the client-lawyer relationship because protecting these conversations does
not serve the purpose of the privilege. There was no question, however,
that the lawyer for Southern Guaranty was in a client-lawyer relationship
317. Id. at 27-28, 383 S.E.2d at 582-83. The previous Georgia case law was Taylor v.
Taylor, 179 Ga. 691, 177 S.E. 582 (1934).
318. 192 Ga. App. at 28, 383 S.E.2d at 583 (emphasis in original) (citations omitted).
319. Id. at 29, 383 S.E.2d at 583.
320. Id., 383 S.E.2d at 583-84.
321. For a discussion of the starting point of the privilege see, Sammons, Conflicts of
Interests: Identifying the Relationship, in R .CENT
DEVELOPMENTS IN ETHIcs, THE GEORGIA
INSTITUTE OF CONTINUING LEGAL EDUCATION (Feb. 10, 1989).
322. Id.
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with Southern Guaranty. Nor was there any question that the communications sought through discovery by Ash were communications made
within that client-lawyer relationship. 2 8
Judge Birdsong has taken a rule designed to determine the existence of
the necessary relationship and converted it to a test to determine which
communications the privilege covers within that relationship. The problem with doing that, other than the lack of authority, is that it undermines the purpose of the privilege.
The usual statement of the purpose of the privilege is that the privilege
encourages clients to speak freely to their lawyers.82 4 The protection of
lawyer communications to clients is derived from this purpose. Courts
protect lawyer communications because disclosure of them would risk disclosure of client communications which, in turn, would make clients less
likely to speak freely to their lawyers. 2 5 If the legal profession wants to
protect client communications, then it makes little sense to focus upon
the nature of the advice given by the attorney to the client to determine
the scope of the privilege. Client communications that the legal community wishes to protect are just as likely to be revealed in business advice
as in legal advice, and may be more likely to be revealed in personal advice. For the privilege to serve its purpose under Judge Birdsong's distinctions, clients would have to determine, before their conversations with
their attorneys, whether the information they plan to provide would be
used for legal advice, business advice, or personal advice. Even if courts
could distinguish between legal, business, and personal advice-and it is
very unlikely that they could" 2-and even if lawyers wanted to use arguments such as what kind of advice is more likely to appear in a newsletter, Judge Birdsong's distinctions would still have the very undesirable
effect of requiring prudent clients to consult with their attorneys to determine if the information they are going to give would be used for legal
advice to know whether they should speak freely with their attorneys.
Instead of focusing on the nature of the advice, Judge Birdsong's opin-

323. See 192 Ga. App. at 29, 383 S.E.2d at 583-84.
324. See generally C. WOLFRAM, supra note 274; Milich, supra note 299; C.

McCORMICK,

supra note 312; J. WIGMORE, supra note 299. To state that this is the usual justification of
the privilege is not to agree with it. The author has argued elsewhere that there are good
nonutilitarian justifications for confidentiality in the client-lawyer relationship. See Sammons, Meaningful Client Participation:An Essay Towards A Moral Understanding of the
Practice of Law, 6 J. LAW & RELIGION 61 (1988).
325. See supra note 157.
326. It would also be unfortunate if they tried. The distinctions among legal advice, personal advice, and business advice are corrupting ones for good lawyering. They imply that
there is legal advice that can be separated from the rest of the client's problem. The image
of the lawyer this implies is of the pure technician for whom good judgment is an unnecessary hindrance.
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ion should be construed as a roundabout way of saying that attorneys
should look at the indicia of confidentiality in the lawyer's communications to the client to determine if the privilege applies. With that construction, distinctions between advice communicated in newsletters and
advice communicated through other, more confidential methods make
good sense.$27 Judge Birdsong's statement that "[t]he above cited statutes, however, do not extend public policy protection to communications
made by lawyers to their corporate or individual clients which are not of a
confidential nature" makes sense in this construction of the opinion.328
Under either construction, Southern Guaranty has reduced the extraordinary scope of the privilege as defined by the four Georgia statutes.
D.

Client-Lawyer Relationships

As is clear from the discussion of Southern Guaranty, the issue of
when a client-lawyer relationship exists can be a very important issue.
The existence of the relationship is an essential prerequisite for most ethical and legal regulations governing lawyer conduct. According to the
Model Rules, "principles of substantive law external to [ethical regulations] determine whether client-lawyer relationship exists."8 8' With so
much turning on the identification of the client-lawyer relationship, and
with that relationship being defined entirely by law, every case discussing
this issue has the potential of becoming an important one. Three cases
discussed this issue in Georgia during the survey period. Two were in the
malpractice area, Carmichaelv.Barham, Bennett, Miller & Stone3 0 and
1
and one was on a disqualification motion against a
Moore v. Harris,""
prosecutor for a conflict of interest, Huddleston v. State.332
Unfortunately, time and page limitations do not permit a detailed dis88
cussion of these three cases, but Huddleston demands some discussion.
It is one of very few cases884 in Georgia that discussed the issue of the
existence of the client-lawyer relationship in the context of conflicts of
interests. Although the supreme court provided very little analysis, Hud327.

By focusing on indicia of confidentiality, lawyers are saying that they would not

give advice that reveals confidential client communications in a nonconfidential manner.
Lawyers who do so would risk waiving the client's privilege. That is nothing more than the
power the law of agency already gives to lawyers to destroy the privilege through inadvertent disclosures. See C. WOLFRAM, supra note 274, § 6.4.5.
328. 192 Ga. App. at 28, 383 S.E.2d at 583.
329. MODEL RULES OF PROFESSIONAL CONDUCT 11 (1983).
330. 187 Ga. App. 494, 370 S.E.2d 639 (1988).
331. 188 Ga. App. 251, 372 S.E.2d 654 (1988).
332. 259 Ga. 45, 376 S.E.2d 683 (1989).
333. For a detailed discussion of Carmichaeland Moore and of the issue of identification
of the client-lawyer relationship, see Sammons, supra note 321, at 46-48.
334. See also Tucker v. Murphy, 114 Ga. 662, 40 S.E. 714 (1907).
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dleston is now the primary guidance in Georgia on the issue of when an
initial consultation with a putative client will disqualify the lawyer from
subsequent representation adverse to that putative client.
Ms. Huddleston was charged with the murder of her husband. Eight
years before the murder charge, she had met with the prosecutor, then in
private practice, to discuss obtaining a divorce from her husband. He
charged nothing for the initial consultation and she did not contact the
prosecutor thereafter. Before the murder trial, she moved to disqualify
3
3
the prosecutor and his staff.

5

In upholding the trial court's refusal to disqualify, the supreme court
said that there must have been a prior client-lawyer relationship with the
prosecutor before the court would disqualify him from current representation adverse to Ms. Huddleston.33 "[T]he basic question in regard to
the formation of the attorney-client relationship" said Justice Marshall,
writing for a unanimous court, "is whether it has been sufficiently established that advice or assistance of the attorney is both sought and received in matters pertinent to his profession," citing to Guiilebeau v.
Jenkins,337 a malpractice opinion. 3 8 The court in Huddleston said no cli3 3s
ent-lawyer relationship was established.

The quoted portion of Guillebeau came from In re Dowdy, ' 0 a disciplinary case. The use of the quote here is ironic because Guiflebeau's adoption of the quote from Dowdy seemed to be a significant liberalization of
prior case law governing malpractice claims by putative clients, and is
sufficiently out of line with other cases and with the holding in Guillebeau to make one wonder if the quote should be taken seriously at
all.3'4 There is no question in Huddleston that Ms. Huddleston sought
advice from the prosecutor in the initial consultation. The court says that
she wanted to know the nature of contested and uncontested divorces and
what the attorney fees would be for the case.3 42 Assuming that the prosecutor answered these questions, it would seem that Ms. Huddleston met
the Dowdy test, but the court held otherwise.
Before discussing the existence of the relationship, the court determined that "there was no discussion concerning any facts of the case,
confidential or otherwise.3 s43 That quote indicates what is really going on
335.
336.
337.
338.
S.E.2d
339.
340.
341.
342.
343.

259 Ga. at 45-46, 376 S.E.2d at 683-84.
Id.
182 Ga. App. 225, 355 S.E.2d 453 (1987).
259 Ga. at 46-47, 376 S.E.2d at 684 (citing Guillebeau, 182 Ga. App. at 225, 355
at 453). See also In re Dowdy, 247 Ga. 488 (1981).
259 Ga. at 46, 376 S.E.2d at 684.
247 Ga. 488 (1981).
For a discussion of this, see Sammons, supra note 321, at 20.
259 Ga. at 46, 376 S.E.2d at 684.
Id.
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in Huddleston. Georgia case law has long held that conversations in contemplation of employment of an attorney are privileged. 3 " The privilege
does not cover casual conversations or other conversations not in contemplation of employment. 46 In Georgia, the privilege would cover the initial
consultation in Huddleston unless the court badly strains what is meant
by "in contemplation of employment." The prosecutor could not testify
about anything Ms. Huddleston said in that conversation without violating the privilege. Accordingly, everything said in the conversation was
"confidential" in the technical sense of complying with all the Wigmorian
requirements for existence of the privilege. The prosecutor could not use
anything said in that conversation without violating the ethical obligation
of confidentiality. Thus, what was the court doing when it examined the
initial consultation and determined there
was no discussion of the facts of
46
the case, "confidential or otherwise"?
Basically, what the court has done is impose a burden upon the movant
to demonstrate that information was disclosed in the prior initial consultation that would be useful in the current adverse representation. This
burden could be a very heavy one. One could read Huddleston as requiring the movant to disclose the confidentialities that the privilege is
designed to protect; or the burden could be more reasonable if one reads
Huddleston as requiring a movant to show that disclosure of information
useful in the current adverse representation was likely, given the subject
matter and the extent of the conversations in the initial consultation. In
any event, it was quite predictable that the court would impose some burden on the movant rather than applying a presumption that information
useful to the current representation was disclosed in the prior initial consultation, as would be the case in ordinary substantially related subsequent representation conflicts. That presumption is not going to apply
absent a fairly normal prior client-lawyer relationship. s4'
III.

RULE CHANGES: FEE SHARING

After the demise of the

PROPOSED RULES OF PROFESSIONAL CONDUCT

and during the survey period, the Advertising Committee of the Bar proposed several substantive changes to the Standards of Conduct. ss The
344. The cornerstone case is the often cited opinion of Brown v. Matthews, 79 Ga. 1, 4

S.E.

13 (1887). For a discussion of the application of the privilege to initial consultations,
see Sammons, supra note 321.
345. See Sammons, supra note 321, at 26-27.
346. 259 Ga. at 46, 376 S.E.2d at 684.
347. See Sammons, supra note 321, at 69-70.
348. Memorandum from A. James Elliott to All Bar Section Chairs (Sept. 22, 1988)
(Proposed Rules Changes Regarding Advertising and Fee-Splitting).
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Bar adopted only one of those changes. Standard 31 now requires specific
disclosures in writing to clients upon conclusion of a contingent fee matter.3 '" Most importantly, attorneys must disclose the amount and the
method of determination of any fee divisions with another attorney." 0
IV. CONCLUSION

This Article has been very critical of several opinions of the Supreme
Court of Georgia and the Court of Appeals of Georgia. The author offers
these criticisms with respect and with an appreciation of the very difficult
task the legal community asks of its justices and judges. In legal ethics
decisions, attorneys often ask the justices and judges to choose between
two goods that both have very valid claims to the legal profession's ethical allegiance. Attorneys ask the justices and judges to tell them which is
more true to our legal history and to our character as a people and as a
profession. There is no more demanding task to ask of a public official.

349. Standard 31.
350. Id.

