
Insurance

by Maximilian A. Pock*

This survey presents a particular challenge in banner years, such as
this, which yielded a bountiful harvest of insurance cases. Given the nec-
essary editorial parsimony in space allocation, one cannot achieve the
twin goals of inclusiveness and reasonable depth. Serving the goal of in-
clusiveness involves an arid and uninformative exercise in compressing a
series of more or less unexplained holdings into the available space. Serv-
ing the goal of reasonable depth involves selection at the expense of exci-
sion. It involves an attempt to bring selected cases to life by explaining
them in the setting in which they arose and fitting them into the fabric of
insurance law. This survey will be partially biased toward the second goal.
The interest of continuity requires that the presentation of materials will
follow the same developmental sequence and be treated under the same
subject matter headings as in past years.

I. AGENTS AND INTERMEDIARIES

The phenomenal increase in the number of independent agents "who
represent many insurers but work for you" as Raymond Burr, a.k.a. Perry
Mason, assures us in familiar television commercials, suggests that the
harsh and overworked duty to read the policy is perhaps due for some
constructive re-examination. Epps v. Nicholson' serves as a paradigmatic
case in this context. The claimant had requested an independent agent to
procure for her a policy on rental premises that she owned. The agent
obtained a policy from an insurer and delivered it to the claimant. The
declarations in the policy identified the insured by name and the resi-
dence premises by address. The property was subsequently damaged by
fire, and the insurer denied coverage on the grounds that it had issued an
ordinary homeowner's policy. The insurer based its denial of the claim on
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the definition of "residence premises," which the policy defined as "the
building where you reside."' The court held there was no ambiguity be-
tween the declarations and the definition and they could be harmonized,
hence recourse to contra proferentem was foreclosed.' The claimant did
not or could not allege either of two tort scenarios that are exceptions to
the duty to read when she brought this action against her independent
agent. The first scenario comprises an intentional tort "where an agent
intentionally misrepresents the existence or extent of coverage.' 4 The
other scenario is a negligent breach of a fiduciary duty "where the pro-
spective insured must rely on the expertise of the agent to identify and
procure the correct amount or type of insurance." 6 She did, however, al-
lege that her agent negligently breached his contractual duty to procure
the policy she had specifically requested.' The court held that the agent
had an iron-clad defense akin to contributory negligence.7 The insured
had violated her duty to examine and reject a policy providing incorrect
or insufficient coverage.' Her "limited education is not of consequence" in
this context."

This "duty to read" doctrine is a familiar one, but it is hardly a sensi-
tive response to the reality of the lopsided relationship between what are
usually unsophisticated consumers and their own much-touted profes-
sional intermediaries, who purvey a complex multipaged product. Such
policies, even when phrased in the "Simple English" that is now in vogue,
invite attention only to the coverages in the declarations, and not to its
prolix and difficult to comprehend text.10 Even when the agent has only
the ministerial contractual duty to procure a specifically requested cover-
age rather than the discretionary duty to employ his expertise in select-
ing the right coverage, the applicant expects the result requested. Given
this sophistication gap, would it not be fairer to shift the duty to read to
the independent agent who works for the insured (as distinguished from
the general agent who acts as the alter ego of the insurer); to hold that an
agent who issues a policy and delivers it impliedly warrants that it is in
conformance with the request; and to dispense with or at least relax the
insured's duty to read in those cases in which the variance between the
policy issued and the policy requested is not facially and blatantly appar-

2. Id. at 246-47, 370 S.E.2d at 13-14.
3. Id. at 247, 370 S.E.2d at 14.
4. Id. at 248, 370' S.E.2d at 14.
5. Id.
6. Id.
7. Id., 370 S.E.2d at 14-15.
8. Id., 370 S.E.2d at 15.
9. Id.

10. How many attorneys can honestly claim they go over their own policies with a fine-
toothed comb?
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ent? Perhaps such revision will commend itself to the General Assembly.
at some time in the future.

II. DEFENSE: LIABILITY INSURER'S DUTY TO EXTEND

In this era of suit-happy litigants and mushrooming causes of action,
many businesses find that their exposure to litigation risks has far out-
paced conventional, traditional liability coverages. Presidential Hotel v.
Canal Insurance Co." involved hotel employees who filed a tort action
against the hotel and their supervisor alleging that they were "damaged
. . . both mentally and monetarily" by the supervisor's conduct.12 That
conduct included a pattern of sexual harassment, fraudulently inducing
the employees into entering contracts of employment, and fraudulent
misrepresentations in connection with a workers' compensation claim.
Plaintiffs alleged that the employer was aware of this conduct.'" The trial
court characterized the action "as one seeking compensation for personal
injuries.""1 The policy in question covered liability "because of bodily in-
jury or property damage . . . caused by an occurrence." The policy de-
fined occurrence as "an accident . . . which results in bodily injury or
property damage neither expected or intended from the standpoint of the
insured."' Was the insurer required to defend the action under its con-
tractual obligation to "defend any suit. . . on account of such bodily in-
jury or property damage, even if any of the allegations of the suit were
groundless, false or fraudulent . .. ,?1

The court answered this question in the negative, explaining that only
groundless, false, or fraudulent allegations that identified a covered event
actuated the defense clause. 7 Coverage in this case was limited to "bodily
injury," which "pertains to physical injury to the body. It does not in-
clude non-physical, emotional or mental harm,"' s nor can it "be equated
with the broader term 'personal injury' "' as the trial court characterized
it. Even if one could stretch the etymological range of the term "bodily

11. 188 Ga. App. 609, 373 S.E.2d 671 (1988).
12. Id. at 609, 373 S.E.2d at 671.
13. Id.
14. Id. at 611, 373 S.E.2d at 672 (quoting Stages v. Wang, 185 Ga. App. 310, 311-12, 363

S.E.2d 808, 810 (1987) (emphasis added)).
15. Id. at 610, 373 S.E.2d at 672.
16. Id. (emphasis added).
17. Id. at 611, 373 S.E.2d at 672-73.
18. Id., 373 S.E.2d at 672 (citing West Am. Ins. Co. v. Bank of Isles of Wight, 673 F.

Supp. 760 (E.D. Va. 1987); Continental Casualty Co. v. Synalloy Corp., 667 F. Supp. 1550
(S.D. Ga. 1985)).

19. Id., 373 S.E.2d at 672-73 (citing Rolette County v. Western Casualty Co., 452 F.
Supp. 125 (D.N.D. 1978)).
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injury" to include "personal injury," this would be of no avail to the in-
sured because the policy also excluded intentional torts of the kind al-
leged in the action.

III. EXTENDED COVERAGE OR OMNIBUS CLAUSES

Can a buyer of an automobile qualify as an additional or omnibus in-
sured under the seller's liability policy? The court in Mahone v. State
Farm Mutual Automobile Insurance Co.10 held that the buyer could
qualify, provided that the policy in question designated the seller as the
"named" insured, listed the vehicle in the policy declarations, and did not
specifically exclude non-owned scheduled vehicles or "provide for the ter-
mination of coverage in the event of a transfer of ownership.' 1 The buyer
in this case purchased the vehicle on an installment plan and the seller
withheld the title certificate as security. An accident occurred just before
the buyer fully paid the purchase price. Because the buyer operated the
vehicle with the obvious approval of the seller, the buyer qualified as
"[a]ny other person while using such a car within the scope of consent of
.. . [the insured].""2

Corporations have no family members but are routinely issued liability
policies containing standard omnibus clauses. Pennsylvania Lumber-
men's Mutual Insurance Co. v. Haney8 involved a car actually owned by
the divorced wife of a corporate officer, but insured under a policy
designating the corporation as the "named" insured.24 The court rejected
the argument that since insurers were required to issue liability policies
only to owners, the wife, as owner of the vehicle described in the policy,
must be treated as the "named" insured, thus bringing her minor chil-
dren within the compass of the omnibus clause as additional insureds.,
The only pertinent statutory requirement stated that "'[nlo automobile
liability policy . . . shall be issued or delivered in this state to the owner
. or. . . issued or delivered. . . upon any motor vehicle then princi-
pally garaged. . . or. . . used in this state. . .' without including unin-
sured motorist protection covering listed insured.'2 This statute did not
require that insurance companies issue liability coverage only to owners
of motor vehicles.' 7

20. 188 Ga. App. 664, 373 S.E.2d 809 (1988).
21. Id. at 666, 373 S.E.2d at 811.
22. Id. at 664-65, 373 S.E.2d at 809-10.
23. 189 Ga. App. 216, 375 S.E.2d 293 (1988).
24. Id. at 216, 375 S.E.2d at 293-94.
25. Id. at 217, 375 S.E.2d at 294.
26. Id. at 216, 375 S.E.2d at 294 (quoting O.C.G.A. § 33-7-11(a)(1) (1982)).
27. Id. at 217, 375 S.E.2d at 294 (construing O.C.G.A. § 33-7-11(a)(1) (1982)).
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Finally, in Johnson v. Blue Ridge Insurance Co.,28 the court held that a
permittee's permittee, who happened to be a twelve-year-old, could val-
idly be excluded from coverage under a liability policy as a person "using
a vehicle without a reasonable belief that that person is entitled to do
so.'' g This did not contravene the overall public policy embedded in the
compulsory automobile liability insurance regime that "innocent persons
who are injured should have an adequate recourse for the recovery of
their damages."' 0

IV. INDEMNITY AND SUBROGATION

Traditional no-fault first-party coverages, such as collision and compre-
hensive endorsements, afford the insurer a right to subrogation; the statu-
tory no-fault coverages do not.3 1 In Georgia Farm Bureau Mutual Insur-
ance Co. v. Fowler,32 the court held that a failure to identify the precise
nature of the first-party coverage actually purchased left a genuine issue
of fact that eluded disposition of any subrogation claim by summary
judgment at the behest of either party.33

Unlike many states that often either categorically permit or prohibit
subrogation clauses in medical and health insurance coverage, 34 Georgia
has taken a more discrete midway approach to this issue that compels
close scrutiny of the wording of the subrogation clause .3 In Shook v. Pi-
lot Life Insurance Co.," a patron who was injured in a restaurant recov-
ered payments from a group health insurer and then settled with the res-
taurant's liability insurer.3 7 Was the health insurer entitled to
subrogation under a clause informing the insured that it was subrogated
"to the right of recovery you. . . have against the other person. . .[and]
[y]ou. . .will be required to reimburse Pilot Life out of any monies you
...receive from the other person or his or her insurance company as a
result of judgment, settlement or otherwise"? 38 The court held that this
language encompassed only the right to receive reimbursement out of
payments after they were recovered by the insured and did not bring

28. 189 Ga. App. 616, 376 S.E.2d 703 (1988).
29. Id. at 616, 376 S.E.2d at 704.
30. Id. (quoting Cotton States Mut. Ins. Co. v. Neese, 254 Ga. 335, 338, 329 S.E.2d 136,

140 (1985)).
31. O.C.G.A. § 33-34-3(d)(1) (Supp. 1989).
32. 189 Ga. App. 368, 375 S.E.2d 666 (1988).
33. Id. at 369, 375 S.E.2d at 667.
34. See generally R. KEETON, INSURANCE LAW § 3.10(a)(7), 3.10(c) (1988).
35. 189 Ga. App. at 369, 375 S.E.2d at 667.
36. 188 Ga. App. 714, 373 S.E.2d 813 (1988).
37. Id. at 714-15, 373 S.E.2d at 814.
38. Id. at 715, 373 S.E.2d at 814.
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within its sweep any right to the underlying cause of action itself.3 ' The
clause, therefore, did not violate the statutory prohibition against as-
signing causes of action for personal injuries.40

V. INTERPRETATION AND CONSTRUCTION

A. Automobile Business

Metropolitan Property & Liability Insurance Co. v. Mr. Pride1 in-
volved two people who were struck and killed by a car while the operator
of a car wash drove it from the washing channel to the drying bay," Is a
car wash an "automotive business" defined by the policy's exclusions of
the "older" type as "the business or occupation of selling, leasing, repair-
ing, servicing, storing, or parking motor vehicles or trailers"? 3 Disagree-
ing with the court of appeals, which had held that the term "servicing"
was ambiguous and thus had to be construed in favor of the insured and
contra proferentem, the supreme court found no such ambiguity." The
term "servicing" connoted maintenance to the court." Because the pur-
pose of cleaning automobiles is the maintenance of their exterior finish,
the business of a "car wash" provided only a specialized aspect of the
"automobile business" and was thus swallowed up by the exclusion."

State Farm Mutual Automobile Insurance Co. v. United States Fidel-
ity & Guarantee Co.'7 involved an exclusion of the "newer" type that
excludes: "any vehicle . . . [that] is being repaired, serviced, or used by
any person[48] employed or engaged in any way in a car business.""14 The
court held that instructions, which "asked the jury to determine whether
the collision arose out of the operation of a car business,"'5s were im-
proper because the exclusion focused on the status of the driver and not

39. Id., 373 S.E.2d at 814-15 (distinguishing Wrightsman v. Hardware Dealers Ins. Co.,
113 Ga. App. 306, 147 S.E.2d 860 (1966)).

40. Id., 373 S.E.2d at 814 (applying O.C.G.A. § 44-12-24 (1982)).
41. 258 Ga. 770, 374 S.E.2d 82, rev'g Mr. Pride, Inc. v. Metropolitan Property & Liab.

Ins. Co., 187 Ga. App. 737, 371 S.E.2d 211 (1988).
42. 258 Ga. at 770, 374 S.E.2d at 82.
43. Id. (quoting the policy's terms) (emphasis in original).
44. Id., 374 S.E.2d at 82-83.
45. Id.
46. The supreme court adopted Judge Beasley's dissenting opinion in the court below.

187 Ga. App. at 738-39, 171 S.E.2d at 813-14 (Beasley, J., dissenting).
47. 190 Ga. App. 220, 378 S.E.2d 400 (1989).
48. Id. at 222, 378 S.E.2d at 402 (emphasis added by author with respect to "used by any

person").
49. Id. (emphasis in original with respect to "being").
50. Id.
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upon the use of the vehicle at the time of the collision."1 One might ob-
serve that use of the "newer" exclusion would not have affected the out-
come in Mr. Pride given the posture of its facts.2

B. Expected or Intended by the Insured

Does a liability policy that excludes from coverage bodily injury "ex-
pected or intended by the insured" apply to a child molester who asserted
that he had no intent to injure his victim when he sought sexual gratifica-
tion? The supreme court in Roe v. State Farm Fire & Casualty Co." held
that it did, affirming the court of appeals and adopting its precise ration-
ale. 4 To trigger the exclusion it was not necessary to show that the mo-
lester actually intended bodily harm, but only that such harm was part of
the natural and unavoidable consequences of his intended acts and that
he was "consciously indifferent" to these consequences.5 '

One is tempted to agree with the dissent that this opinion obliterates
the distinction between intended acts and intended consequences. 6 Upon
a close reading of this case, however, this does not seem to be the situa-
tion. The court explained that a prohibition of certain acts such as moles-
tation or enticement reflects "the common sense recognition that inherent
in every such act is the element of harm.' 7 One may thus surmise that
the very commission of this kind of act carries with it an expectation that
some harm may result. The mere fact that the specific harm that actually
occurs is different and unexpected is irrelevant." Viewed in this light,
Roe, far from modeling anything new, is really an exposition of the tradi-
tional doctrine which, grossly oversimplified but not misrepresented,
holds that if some harm is intended, all harm is intended.

State Automobile Mutual Insurance Co. v. Gross" raised the interest-
ing question of whether the exclusion applied to an insured, who plainly
intended to and did kill his neighbor with a shotgun, if he could show
that he was unable to distinguish between right and wrong at the time of
the act and "was suffering from a delusional compulsion which overmas-
tered his will to resist committing" the act.60 The court held that the ex-

51. Id.
52. 258 Ga. at 770, 374 S.E.2d at 82.
53. 259 Ga. 42, 376 S.E.2d 876 (1989).
54. 259 Ga. 42, 376 S.E.2d 876 (1989), aff'g 188 Ga. App. 368, 373 S.E.2d 23 (1988).
55. 188 Ga. App. at 369, 373 S.E.2d at 24.
56. Id.. at 370, 373 S.E.2d at 24-25 (Beasley, J., dissenting).
57. Id. at 369, 373 S.E.2d at 24 (emphasis added).
58. d.
59. 188 Ga. App. 542, 373 S.E.2d 789 (1988).
60. Id. at 543, 373 S.E.2d at 791 (relying upon O.C.G.A. §§ 16-3-2, -3 (1982)).
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clusion focuses upon the intent to cause consequences." If a person's in-
sanity impairs or blocks his capacity to form the intent to cause,
appreciate, or expect the consequences of his act, the exclusion does not
apply because it cannot be said that he intended or expected the harm. If,
however, a person's inability to distinguish right from wrong or his delu-
sional state affects neither his cognition nor his ability to form an intent,
then the exclusion applies. The case serves as a reminder that the concept
of intent is not unitary but derives its meaning from the context in which
it is employed. Criminal intent differs from the intent to commit a tort,
which in turn differs from an intent contemplated by the policy exclusion,
which is a purely contractual construct.

C. Relative

In a case of first impression, Ledford v. State Farm Mutual Automo-
bile Insurance Co.,6" the court of appeals had to decide whether a minor
foster child was a "relative" of a state-compensated foster parent under
the omnibus clause of an automobile policy that did not otherwise define
the term. The minor allegedly had caused the death of appellant's son
while driving the foster parent's van without permission. Because he was
not insured as a permittee, he could only be treated as an additional om-
nibus insured if he qualified as a relative." The appellants argued that
because the "foster parent stood in loco parentis. . . the equivalent of a
parent-child relationship existed between them, making them 'relatives'
in a functional sense.""' The court rejected this argument holding that
the term "relative," unless otherwise defined, must be understood in its
common context as someone who is related to another by "birth, marriage
or adoption."6 The court also noted that the foster parents were running
a "family boarding home" defined by statute as "a home operated by any
person who receives therein . . . three or more children under seventeen
years of age who are not related to such person."' This lent further
weight to the court's position.

D. Struck by a Motor Vehicle

In Cole v. New Hampshire Insurance Co.,6
7 the claimant was walking

around her car at a gas station "when she slipped and fell, striking her

61. Id.
62. 189 Ga. App. 866, 377 S.E.2d 693 (1989).
63. Id. at 866, 377 S.E.2d at 694.
64. Id. See generally O.C.G.A. § 49-5-3(11) (Supp. 1989).
65. 189 Ga. App. at 867, 377 S.E.2d at 694.
66. Id. (quoting O.C.G.A. § 49-5-3(7) (Supp. 1989)) (emphasis supplied by court).
67. 188 Ga. App. 327, 373 S.E.2d 36 (1988).
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left arm on the right front fender and her left knee on the pavement and
breaking her kneecap." 8 Were her injuries a "result of being struck by a
motor vehicle"69 as a "pedestrian," defined by the Georgia Motor Vehicle
Accident Reparations Act (the "No-Fault Act") 70 as "any person not oc-
cupying a motor vehicle"?71 She argued with singular ingenuity and on
tenuous authority that the word "struck" meant "merely a movement or
force resulting in a physical impact."" The court held that even if this
interpretation were true, it would not satisfy the requirement that the
impact be the result of being struck "by" a motor vehicle." The move-
ment or force was not that of the vehicle, but of her own elbow.74 Because
her injuries were not an "insured event, 7 5 the court found it unnecessary
to decide whether they arose "out of the operation, maintenance, or use"
of the motor vehicle as a motor vehicle.76

E. Use of a Motor Vehicle as a Vehicle

In Allstate Indemnity Co. v. Denison,7 the court of appeals held that
the conversion of a utility van into a van "for overnight lodging" by ad-
ding a jerry-built heater and making a rudimentary cot to provide mini-
mal sleeping accommodations "was a substantial departure from its nor-
mal, intended and insured purposes. 7' The court concluded that the
insured's death from carbon monoxide poisoning produced by the defec-
tive heater while he was asleep in the van did not arise "out of the opera-
tion, maintenance, or use of a motor vehicle["9] . . . as a vehicle."S The
supreme court reversed.8' It conceded that "the removal of the wheels
and motor from a van and setting it up as a cabin for residence" would
transmogrify its function, but it could not see how the mere installation

68. Id. at 327, 373 S.E.2d at 36.
69. Id., 373 S.E.2d at 37 (quoting O.C.G.A. § 33-34-7(a)(1) (1982)).
70. 1974 Ga. Laws 113 (codified as amended at O.C.G.A. § 33-34-1 to -17 (1982 & Supp.

1989)).
71. 188 Ga. App. at 327, 373 S.E.2d at 37 (quoting O.C.G.A. § 33-34-2(11) (1982)).
72. Id. at 328, 373 S.E.2d at 37.
73. Id. at 329, 373 S.E.2d at 38.
74. Id.
75. Id. at 330, 373 S.E.2d at 38.
76. Id. at 329, 373 S.E.2d at 38 (quoting O.C.G.A. §§ 33-34-2(1), (9) (1982)) (emphasis

supplied by court).
77. 185 Ga. App. 390, 364 S.E.2d 103 (1987). See Pock, Insurance, 40 MERcER L. REV.

267, 278 (1988).
78. 185 Ga. App. at 392, 364 S.E.2d at 105.
79. O.C.G.A. § 33-34-2(1) (1982).
80, 185 Ga. App. at 391, 364 S.E.2d at 104 (quoting O.C.G.A. § 33-34-2(9) (1982)) (em-

phasis supplied by court).
81. Denison v. Allstate Ins. Co., 258 Ga. 269, 367 S.E.2d 801 (1988), rev'g 185 Ga. App.

390, 364 S.E.2d 103 (1987).
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of a space heater could affect its use as a vehicle.82 The mere fact that the
van was stationary at the time of the occurrence did not detract from its
use as a vehicle while it was still adapted to locomotion.8 "While he slept
the van was not actively conveying Denison from place to place, but the
stop to sleep was a continuous part of the journey.""

F. Used to Carry Persons or Property for a Fee

Pre-1966 automobile policies generally excluded coverage while the au-
tomobile was being used as a "public or livery conveyance." s Many post-
1966 policies exclude coverage while the automobile "is being used to
carry persons or property for a fee," but reassure insureds that the "ex-
clusion does not apply to a share-the-expense car pool." ' This removes
two judicial risks: First, that benevolent construction might hold the ex-
clusion inapplicable to temporary or sporadic use of the automobile as a
livery conveyance or taxi; and second, that literal construction might de-
nude ecologically responsible car-poolers of their insurance. Yet the very
simplicity of the remedial language of these new "Simple English" poli-
cies is not an unalloyed blessing, as is illustrated by First Georgia Insur-
ance Co. v. Goodrum,8 7 a case of first impression in this state. A Salvation
Army worker was involved in a collision while she was driving two of her
coworkers home in her own automobile. Furnishing transportation of this
sort was part of her job, for which she received a salary and a modest
reimbursement for her automobile expenses and wear and tear." What
saved the day for the insured was that the court found the exclusion am-
biguous.8 9 It obviously applied when the passengers used a car as a taxi,
and paid a charge for their transportation." It obviously did not apply
when a salaried employee used her own car in her employer's business
and was reimbursed for its use. It was unclear whether the exclusion ap-
plied to the present situation in which a salaried employee used her own
car in her employer's business, which incidentally included the transpor-
tation of other employees, and was minimally reimbursed for its use."1

82. 258 Ga. at 270, 367 S.E.2d at 802.
83. Id.
84. Id. at 271, 367 S.E.2d at 802.
85. See R. KEaTON & A. WIDISS, INSURANCE LAW 1117 app. H(1) (1988).
86. Id. § 4.9(b)(2).
87. 187 Ga. App. 314, 370 S.E.2d 162 (1988).
88. Id. at 314, 370 S.E.2d at 163.
89. Id. at 316, 370 S.E.2d at 164.
90. Id., 370 S.E.2d at 163-64.
91. Id., 370 S.E.2d at 164.
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The court used this ambiguity to construe the exclusion in favor of the
insured.2

VI. LIFE INSURANCE-INCONTESTABILITY

An incontestable clause in a life insurance policy prevents the insurer,
after the usual period of incontestability of one or two years, from con-
testing the policy's validity for misrepresentation, concealment, breaches
of warranty, and forfeiture conditions. It assures that the coverage pro-
vided at the inception of the policy will continue unabridged. A lapse of
the incontestable period cannot expand coverage. The insurer, therefore,
is not prevented from denying liability under a given policy by relying on
the exceptions and exclusions from coverage . 8 "Incontestability" is an
unfortunate misnomer because it suggests that the insurer impermissibly
"contests" the policy each time it merely denies liability after the period
has expired. This common misunderstanding surfaced in Rogers v. Atlan-
tic American Life Insurance Co. 4 This case involved a joint life policy
containing a "waiver of premium benefit" rider in which the insurer
agreed to waive premiums in the event of a total disability from a disease
first manifesting itself after the effective date of the policy. It was undis-
puted that after the policy was issued the cestui suffered a disability as a
result of schizophrenia, a condition that had manifested itself years
before the policy was issued. The insured paid no further premiums and
the policy lapsed. When the cestui died, his wife submitted a waiver of
premium claim as well as a death benefit claim." The court held that the
insurer's denial of liability on the policy did not equate with an imper-
missible contest." The insurer did not claim that the policy was invalid
at its inception; on the contrary, it admitted its validity but asserted that
the insured "ha[d] no substantive claim under the terms of the 'waiver of
premium benefit' rider and that [the] .. .policy lapsed for nonpayment
of premiums."' 7

VII. "No-FAULT" INSURANCE

In Cannon v. Lardner,9" the supreme court held that, while the cumu-
lating or "stacking" of two or more basic personal injury protection

92. Id.
93. See R. KEErON & A. WiDiss, supra note 85, § 6.6(d).
94. 187 Ga. App. 559, 370 S.E.2d 810 (1988).
95. Id. at 559-60, 370 S.E.2d at 810-11.
96. Id. at 561, 370 S.E.2d at 811-12.
97. Id., 370 S.E.2d at 811.
98. 258 Ga. 332, 368 S.E.2d 730 (1988).
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("PIP") coverages was authorized, one must first qualify as an insured
under all policies involved before qualifying for such dispensation. 9

Thus, a plaintiff who was injured in an accident while driving her own car
was entitled to no-fault benefits from her own, but not her father's in-
surer, even though she was a relative residing in her father's household.
Because the accident did not involve her father's insured vehicle, her fa-
ther's policy covered her only as a "resident relative. . . while occupying
* * .a motor vehicle when such motor vehicle is not similarly insured as
required [by the No-Fault Act]." 10 Because her car was similarly insured
she had no rights whatsoever under her father's policy.01

In International Indemnity Co. v. Collins,0 2 the same court held that
under the No-Fault Act, which affords survivor's benefits to dependent
children of a deceased parent e1" without defining that term, a "child who
is unable to support himself is dependent on his parent as a matter of
law, regardless of that parent's marital status. . .," and thus qualifies for
survivor's benefits.10' This derives from the principle that both parents
are jointly and severally liable to support their minor children whether
they are divorced or not.10' The fact that the child in the case sub judice
depended for her support upon her divorced mother with whom she lived,
rather than upon her divorced father who had not contributed to her sup-
port, was irrelevant.1"

In Ethridge v. Travelers Indemnity Co.,107 the insureds elected to
purchase only basic PIP coverage and rejected the statutory "optional"
aggregate $50,000 PIP coverage that insurers are required to offer to ap-
plicants.108 Subsequently, the insureds requested and received an en-
dorsement for optional maximum no-fault coverage of $100,000 that was
limited to the named insured and relatives residing in his household, and
excluded pedestrians and ordinary permittees.10e The court of appeals
held that the exclusion was not in violation of public policy.110 It is only
in connection with statutory PIP coverages that the insurer is prohibited

99. Id. at 334, 368 S.E.2d at 731-32 (construing O.C.G.A. § 33-34-4(c) (1982)).
100. Id. at 333, 368 S.E.2d at 731 (quoting from O.C.G.A. § 33-34-2(5) (1982)) (emphasis

added).
101. Id. at 334, 368 S.E.2d at 731.
102. 258 Ga. 236, 367 S.E.2d 786 (1988).
103. Id. at 237, 367 S.E.2d 787 (citing O.C.G.A. §§ 33-34-4(b), -5(a)(2) (1982)).
104. Id. (emphasis added).
105. Id. (citing O.C.G.A. § 19-7-2 (1982)).
106. Id.
107. 186 Ga. App. 812, 368 S.E.2d 542 (1988).
108. Id. at 813, 368 S.E.2d at 543 (citing O.C.G.A. § 33-34-5 (1982)).
109. Id. at 812, 368 S.E.2d at 543.
110. Id. at 814, 368 S.E.2d at 544.
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from excluding persons that the statute defines as "insureds." ' There is
no such prohibition with regard to nonstatutory additional no-fault cover-
ages that an insurer might wish to market.'1"

The No-Fault Act provides that benefits shall include "(B) [elighty-five
percent of the loss in income or earnings during disability."11' What may
be considered under the rubric of income or earnings? Leonaitis v. State
Farm Mutual Automobile Insurance Co."" furnishes a partial answer.
The case involved a majority stockholder who "ran" a corporation and
fixed his own salary. He claimed that his ten month disability caused by
an automobile accident had reduced the earnings of the corporation. Be-
cause he was entitled to eighty percent of those earnings, he contended
that his disability benefits should amount to eighty-five percent of his
salary and of his stockholder's share of the reduced earnings. ' The court
held that reduced corporate earnings could not be considered in deter-
mining what loss of income or earnings the insured suffered because to do
so would be "to disregard the existence of the corporate entity."'' Per-
haps this decision puts too fine a point on formalities. One could argue
equally as well that no-fault benefits are intended to provide, as nearly as
possible, economic compensation for earnings losses actually sustained by
the insured. This would reduce the question to one of proof rather than
one of legal taxonomy. If viewed in this light, it would make no difference
whether insureds "run" their businesses as corporations or as sole
proprietorships.

In Georgia American Insurance Co. v. Mills,"' the owner of a truck
applied for and received a "Named Driver Exclusion Endorsement,"
which specified that there was no coverage while the truck was "being
used, driven, operated by, or under the care, custody and control" of his
wife.118 Nevertheless, his wife did drive the truck and injured her passen-
ger in a collision. The court held that the exclusion was unenforceable
because it impermissibly reduced the insurer's statutory obligation to
"pay basic no-fault benefits . . . for . . . loss resulting from . . . (2)
[a]ccidental bodily injury sustained by any. . . person while occupying
the owner's . . . vehicle .... ."119

Are no-fault benefits available under a named insured's liability policy

111. Id. at 813, 368 S.E.2d at 543 (citing O.C.G.A. § 33-34-2 (1982)).
112. Id. at 814, 368 S.E.2d at 544.
113. O.C.G.A. § 33-34-5(B) (Supp. 1989).
114. 186 Ga. App. 854, 368 S.E.2d 775 (1988).
115. Id. at 854-55, 368 S.E.2d at 776.
116. Id. at 855, 368 S.E.2d at 776.
117. 187 Ga. App. 128, 369 S.E.2d 768 (1988).
118. Id. at 129, 369 S.E.2d at 770.
119. Id. (quoting O.C.G.A. § 33-34-7(a)(2) (1982)) (emphasis supplied by court).
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when he does not own the automobile and thus lacks an insurable inter-
est? In Crews v. Allstate Insurance Co., 110 the court of appeals explained
that one always has an insurable interest in one's own liability and there-
fore could secure a liability policy without having a property interest in
the insured vehicle.1 21 Since a statute required that all liability policies
issued in this state had to afford the mandatory no-fault coverages, it
followed that such benefits were available to all insureds listed in the pol-
icy of the named insured. 12 Only certain first-party coverages, such as
collision riders, require that the named insured have an insurable interest
in the vehicle itself.,1 2

The case of Cincinnati Insurance Co. v. Westbrook124 addressed the
relationship, or the "interface" as modernists are wont to call it, between
no-fault benefits and medical payments benefits. The No-Fault Act pro-
vides in pertinent part that "[mnedical payment benefits ...payable
under coverages in motor vehicle insurance policies shall be excess over
any [no-fault benefits].""" A pedestrian who was struck by a vehicle and
was therefore eligible to receive no-fault benefits under the policy cover-
ing the vehicle, argued with considerable ingenuity that the statute com-
pelled insurers to make medical payment benefits automatically available
in the form of excess insurance to all those who could claim no-fault ben-
efits.2 The court rejected this argument.12

7 It explained that the medical
payments coverage predated no-fault insurance and represented an en-
tirely separate coverage that was optional with the insured.12 8 Thus, when
the legislature enacted the no-fault statute it merely intended to establish
the priority of medical payment benefits, once they are found to be avail-
able to a particular claimant under the terms of the policy, but not to
control the "scope" of such availability.129

Finally, the court was called upon to deal with the familiar problems
posed by the statutory procedure for offering and rejecting optional PIP
coverages in Southern Guarantee Insurance Co. v. Goddard.80 In God-
dard, an application for liability insurance contained "blocks within
blocks" and listed "29 different types of coverages for each of three differ-

120. 188 Ga. App. 646, 373 S.E.2d 782 (1988).
121. Id. at 647, 373 S.E.2d at 782-83.
122. Id., 373 S.E.2d at 783-84 (citing O.C.G.A. § 33-34-3(a)(1) (1982)).
123. Id., 373 S.E.2d at 783.
124. 188 Ga. App. 511, 373 S.E.2d 386 (1988).
125. Id. at 512, 373 S.E.2d at 387 (quoting O.C.G.A. § 33-34-8(d) (1982)) (emphasis

added).
126. Id.
127. Id.
128. Id.
129. Id., 373 S.E.2d at 388.
130. 190 Ga. App. 97, 378 S.E.2d 130 (1989).
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ent cars, making a total of 87 boxes from which selections were to be
entered."131 The application left the coverages unexplained and encoded
in such obscure messages as: "C-2 10,000 PIP (GA) 25,000 PIP (GA &
FL) 50,000 PIP (GA & FL).'" ' The applicant admitted she had placed
her signature next to a block indicating that all coverages not accepted
were rejected. The policy contained no wording indicating that the op-
tional coverages had been explained to the applicant nor did it list such
coverages in boldface type "either on the front page. . . or on the reverse
side where the signature line is located."1331 The court held that the op-
tional coverage was not in substantial conformance with the statutory
mandate that applications "shall contain a statement in boldface type
signed by the applicant indicating that the optional coverages . . . have
been explained to the applicant."'"

VIII. NONRENEWAL AND CANCELLATION

The Official Code of Georgia Annotated ("O.C.G.A.") defines termina-
tion of an insurance contract as "either a cancellation or nonrenewal of an
insurance policy . . . .'"" Does a statute which states that insurers may
not surcharge premiums or cancel a policy because "of the insured per-
son's involvement in a multivehicle accident when such person was not at
fault," '3 extend to nonrenewal? The court in Banks v. Aetna Casualty &
Surety Co."13 held it did not, and explained "[t]he fact that ... the ge-
neric phrase 'termination of insurance coverage' encompasses both can-
cellation or nonrenewal does not mean that cancellation or nonrenewal
equate with one another."'' The insurer, therefore, was authorized to de-
cline renewal of a policy on the very grounds that would not have sus-
tained its cancellation.' 3 '

Fortunately, the General Assembly ended the disparate treatment of
cancellation and nonrenewal of no-fault policies through an amendment
effective July 1, 1988. The amendment prohibits nonrenewals for "(i)
[a]ccidents involving two or more motor vehicles in which the driver of
the insured automobile... was not at fault.""'

131. Id. at 99, 378 S.E.2d at 131.
132. Id., 378 S.E.2d at 132.
133. Id. at 100, 378 S.E.2d at 132.
134. Id. at 99, 378 S.E.2d at 131 (quoting O.C.G.A. § 33-34-5(b) (Supp. 1989)) (emphasis

supplied by court).
135. O.C.G.A. § 33-39-3(25) (Supp. 1989).
136. Id. § 33-9-40.
137. 189 Ga. App. 758, 377 S.E.2d 685 (1989).
138. Id. at 759, 377 S.E.2d at 686.
139. Id.
140. 1988 Ga. Laws 677 (codified as amended at O.C.G.A. § 33-24-45(e)(3)(C)(i) (Supp.
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IX. PROCEDURE

In Atlantic Wood Industries, Inc. v. Argonaut Insurance Co.,14
1 the

supreme court rejected precedent that persons who claim the existence of
insurance coverage, as contrasted with insurers who deny it, simply have
no access to the declaratory judgment process 421 The defendant in a tort
action against an alleged insurer now may obtain a declaratory judgment
that delineates the latter's duty to defend the action, settle it in an ap-
propriate case, and indemnify the defendant. '4 This overdue re-evalua-
tion affords insureds "the same opportunity as insurers to determine in
advance the scope of policy provisions" and "levels the ground" between
them.

1 4 4

According to Chattanooga Truck Parts, Inc. v. Roberts 45 an insurer's
stipulation regarding coverage in a judicial or administrative proceeding
is binding only to the extent of the coverage. In Chattanooga, the admin-
istrative law judge discovered, after awarding workers' compensation ben-
efits, that the coverage stipulated to by the carrier during the hearing had
terminated before the accident.1

4
6 A second carrier was actually liable for

the risk on the date of the accident.4 7 The court held that the prior stip-
ulation did not preclude the first carrier from showing that the second
carrier provided joint coverage, because such a showing did not contradict
the stipulation in any manner. 4 8

X. RENTAL DWELLING COVERAGE

Is a landlord required to obtain insurance covering the tenant's liability
for injuries arising out of the use of the rented premises? That was the
issue before the court in Hulstzman v. State Farm Fire & Casualty Co.1 4

The landlord in Hulstzman had obtained a "rental dwelling policy" that
contained the usual liability rider covering the landlords as owners and
insureds, their employees, and their real estate managers, but not their
tenants. The tenants were sued in tort by victims of an automobile colli-

1989)).
141. 258 Ga. 800, 375 S.E.2d 221 (1989). It is important to note that this case reversed

Argonaut Ins. Co. v. Atlantic Wood Indus., Inc., 187 Ga. App. 471, 370 S.E.2d 765 (1988).
See B.K.C., Inc. v. Nationwide Mut. Fire Ins. Co., 189 Ga. App. 130, 375 S.E.2d 127 (1988),
which followed the holding of Argonaut Ins. Co. and has not been appealed.

142. 258 Ga. at 801, 375 S.E.2d at 222.
143. Id.
144. Id.
145. 187 Ga. App. 420, 370 S.E.2d 527 (1988).
146. Id. at 420, 370 S.E.2d at 527.
147. Id.
148. Id. at 420-21, 370 S.E.2d at 528.
149. 188 Ga. App. 12, 372 S.E.2d 9 (1988).
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sion. The victims alleged that their injuries had been caused by the te-
nants' intoxicated guests, who left the rented premises well fortified with
drinks that their hosts had furnished. 1 0 The tenants were not qualified as
additional insureds under the policy." 1 Does excluding the tenants and,
ultimately, their victims from coverage violate "[tihe public policy of this
state... to provide indemnification for innocent parties where they have
been exposed to unreasonable risks of harm"?152 The court, finding no
merit in this contention, stated "[wle are aware of no statute which re-
quires a landlord to obtain insurance in any amount against his own lia-
bility for injuries resulting from the use of the rented premises, much less
to insure against the liability of others in this regard. 1

1
' 3 It should be

remembered that tenants can insure their rental property on their own at
rates that are not unreasonable.

XI. STANDARD OR UNION MORTGAGE CLAUSE

Under a standard or union mortgage clause, a designated mortgagee or
lienholder is more than a mere assignee of proceeds, because he occupies
the status of an "additional insured."'' The court in National Security
Fire & Casualty Co. v. Eureka Federal Savings & Loan Association's"
confronted the recurring question of whether a mortgagee or lienholder
who bought property on foreclosure before loss could collect full indem-
nity under the policy.'s5 The court held that a mortgagee's insurable in-
terest as a lienholder is enlarged to include his insurable interest as an
owner.""7 Since the mortgagee was identified as an insured in the policy,
his status as an insured continues although his interest in the property
has changed and his designation as "mortgagee" is no longer accurate. 5

After foreclosure the mortgagee became the full owner and could collect
for the entire loss.'"1 Although the foreclosure was not reported to the
insurer, that did not provide the insurer with a defense because a
purchase after foreclosure by the mortgagee "is not a 'change of owner-
ship' such as requires notice to the insurer under the policy. The result of
such proceedings is an enlargement or increase of the mortgagee's interest

150. Id. at 12, 372 S.E.2d at 9.
151. Id. at 11, 372 S.E.2d at 10.
152. Id. at 13, 372 S.E.2d at 10.
153. Id.
154. See R. KEiroN & A. WwDss, supra note 85, § 4.1(b)(3).
155. 188 Ga. App. 693, 373 S.E.2d 811 (1988).
156. Id. at 693, 373 S.E.2d at 812.
157. Id. at 694, 373 S.E.2d at 813.
158. Id.
159. Id.
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rather than a 'change of ownership.' """
National Security differs from a case involving a foreclosure that oc-

curs after loss when the mortgagee bids on the property for the full
amount of the outstanding indebtedness. In the absence of an assignment
of the mortgagor's insurance claim, the mortgagee may not have an inter-
est, because the court would probably hold that the foreclosure extin-
guishes the very indebtedness that delimited his right to indemnification
and the mortgagee's insurable interest. 1

XII. TIME FOR SUIT

Policies providing first party coverages invariably contain a private
statute of limitations in the form of a condition subsequent that cuts off
the insured's claim unless it is perfected by commencing an action against
the insurer within twelve months after "the happening of the loss," the
"inception of the loss," or the "discovery of the occurrence which gives
rise to the claim" or similar language.162 These clauses tend to work with
the precision of a guillotine unless the insured can establish waiver by the
insurer.16 3 Barrett v. Commercial Union Insurance Co."4 illustrates that
such a waiver is not readily established. The court in Barrett held that
properly adduced evidence that the insured had, after denial of the claim,
"'continued to attempt to secure information to satisfy'" the insurer and
"'it was understood no suit needed to be filed, if the information could be
obtained'" was insufficient as a matter of law to withstand the insurer's
motion for summary judgment. 65 While it was" 'not necessary that there
be an actual promise to pay in order for the acts of the insurer to effect a
waiver of the time limitation,'" there must be evidence "'that negotia-
tions for a settlement have led the insured to believe that the claim would
be paid by the insurer without a suit.' ," It is insufficient to show that
the insured stayed in contact with the insurer and that negotiations con-
tinued; it must be shown that the insurer's conduct in those negotiations
was so deceptive that it would lead a reasonable person in the position of

160. Id. (quoting Federal Nat'l Mtg. Ass'n v. Hanover Ins. Co., 243 Ga. 609, 610, 255
S.E.2d 685, 686 (1979)).

161. See, e.g., Whitestone Say. & Loan Ass'n v. Allstate Ins. Co., 28 N.Y.2d 332, 270
N.E.2d 694, 321 N.Y.S.2d 862 (1971).

162. R. KEETON & A. WiDiss, supra note 85, §7.2(a)(3).
163. Jet Air, Inc. v. National Union Fire Ins. Co., 189 Ga. App. 399, 403, 375 S.E.2d 873,

877 (1988).
164. 188 Ga. App. 353, 373 S.E.2d 59 (1988).
165. Id. at 354, 373 S.E.2d at 60.
166. Id. (quoting Georgia Farm Bureau Mut. Ins. Co. v. Nolan, 180 Ga. App. 28, 29, 348

S.E.2d 554, 555 (1986)).
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the insured to assume the time limitation was enlarged."'
The Uninsured Motorist Act 1" (the "Act") requires that "a copy of the

action and all pleadings thereto shall be served as prescribed by law upon
the insurance company (containing uninsured motorist coverage) as
though the insurance company were actually named as party defendant"
whenever the injured party files an action in tort against owners or opera-
tors of vehicles involved in automobile accidents.16" Such service must be
perfected within the same time limitation that is available for the action
in tort.17 0 This formal requirement proved fatal to the insured's case in
Johnson v. Shield Insurance Co.,1 7 1 because she waited more than six
weeks after the statute of limitations on the tort had run before finally
serving a duplicate original of the complaint upon her uninsured motorist
carrier.1 72 Because the insured raised the issue for the first time on ap-
peal, the court refrained from speculating on the merits of the insured's
contention "that this delay was excusable because the [insurer] received a
copy of the complaint almost immediately after it was filed, and its
agents misled her to believe that service of that would be acknowledged
accordingly.

'1 7 3

Bohannon v. Futrell'7" serves to explain this unflinching insistence
upon strict compliance with the statutory mandate. The insureds filed a
tort action against the operator of a vehicle and his employer but failed to
serve their uninsured motorist carriers before expiration of the statute of
limitations. 75 The insureds argued that they were caught between Scylla
and Charybdis. Although the statute demanded timely service, they could
not make their uninsured motorist carriers parties to the underlying tort
action until it was established that these carriers owed them indemnity. 7

In a tort suit, indemnity is contingent upon a determination that the de-
fendant was uninsured or underinsured, however, this determination may
not occur until after the expiration of the limitation. The court reasoned
that this was a "misperception of the law.' 1 77 The service requirement
was not imposed to make the carriers party to the suit, but solely to in-
form them of the pendency of a tort action that might have crucial finan-

167. Id.
168. 1963 Ga. Laws 588 (codified as amended at O.C.G.A. § 33-7-11 (Supp. 1989)).
169. O.C.G.A. § 33-7-11(d) (Supp. 1989).
170. Vaughn v. Collum, 236 Ga. 582, 224 S.E.2d 416 (1976).
171. 189 Ga. App. 333, 375 S.E.2d 510 (1988).
172. Id. at 333, 375 S.E.2d at 510.
173. Id. at 334, 375 S.E.2d at 510.
174. 189 Ga. App. 340, 375 S.E.2d 637 (1988).
175. Id. at 340, 375 S.E.2d at 638.
176. Id. at 341, 375 S.E.2d at 639.
177. Id.
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cial consequences for them.17 $ The requirement enables them to plan
their best tactical moves.1  The carriers may become parties by filing
pleadings in their own name; they may avoid party status by filing plead-
ings in the name of the alleged defendants; or they may remain totally
aloof from the proceedings.180 In order to exercise these rights, the carri-
ers must have timely notice."'1 Bohannon serves as a salubrious reminder
to attorneys who file automobile tort actions to make a list of all unin-
sured motorist carriers that might arguably be present upon the risk and
to perfect service upon them without delay.

XIII. UNINSURED MOTORIST COVERAGE

In Lewis v. Cherokee Insurance Co.,"'s an injured motorist's actual
damages exceeded the aggregate coverage furnished by all the liability
insurance and uninsured motorist carriers involved. The injured motorist
asked for statutory bad faith penalties and attorney fees under the Act,
which provides for such remedy "[i]f the insurer shall refuse to pay any
insured covered by this... section within sixty days after a demand has
been made by the insured and a finding has been made that such refusal
was made in bad faith. . . ." " The finding shall be made "in a separate
action filed by the insured against the insurer after a judgment has been
rendered against the uninsured motorist in the original tort action."'"
The supreme court held that although the demand was made before entry
of the judgment against the uninsured motorist, it did not detract from
the claimant's case."' A judgment against the uninsured motorist was a
condition precedent to an action for penalties only and not to the presen-
tation of a demand for them." The Act "contemplates a pretrial demand
against the insurer" and "does not permit an insurer to wait until the
insured obtains a judgment against the uninsured motorist before consid-
ering the merits of the claim.""11 7 The Act simply requires that the insurer
"pay a valid claim within sixty days of its being made, and a valid claim

178. Id. at 342, 375 S.E.2d at 640.
179. Id. at 341-42, 375 S.E.2d at 639-40.
180. Id.
181. Id.
182. 258 Ga. 839, 375 S.E.2d 850 (1989), reu'g Cherokee Ins. Co. v. Lewis, 187 Ga. App.

628, 371 S.E.2d 103 (1988).
183. 258 Ga. at 840, 375 S.E.2d at 851 (quoting O.C.G.A. § 33-7-11(j) (Supp. 1989)) (em-

phasis added).
184. Id. (emphasis added).
185. Id.
186. Id.
187. Id. (construing O.C.G.A. § 33-7-11 (Supp. 1989)) (emphasis added).
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may be made months and years before ... a judgment against the unin-
sured motorist."' 8

The Uninsured Motorist Act"' states

where the owner or operator of any vehicle causing injury or damage is
known ... but ... cannot ... be found within the state, or conceals
himself to avoid the service of summons, . . . the judge may grant an
order that the service be made . .. by the publication of summons. A
copy of any action filed and all pleadings thereto shall be served ...
upon the insurance company issuing the policy as though the insurance
company issuing the policy were actually named as a party
defendant.""'

This section also details evidentiary prerequisites' for the publication
order.'

Can this procedure be employed against an uninsured motorist carrier
when the elusive defendant carries liability insurance and is thus not un-
insured? The court in Bell v. Bennet"" reiterated that the Act was
broadly remedial in nature.19 Inability to obtain personal jurisdiction
over a defendant prevents the entry of an in personam judgment, which
is a prerequisite to an action against the defendant's liability insurer in
the absence of some direct action statute. 94 This would denude the vic-
tim of all coverage were it not for the Act's providing the machinery for
tapping his own uninsured motorist coverage. In a formal action based
upon service by publication, the status of the defendant as insured or
uninsured is thus of no relevance. The uninsured motorist carrier served
with a duplicate original of the action may, however, raise the issue of
whether the evidence justified an order for service by publication. 9

What is the posture of affairs when the uninsured motorist carrier re-
mains aloof from proceedings against an uninsured defendant until a de-
fault judgment is entered? The court addressed this question in Chitwood
v. Southern General Insurance Co.'" Plaintiff brought an action against
an uninsured defendant and served a duplicate original of the action
upon the plaintiffs uninsured motorist carrier. The return of service indi-
cated on its face that it was perfected "by leaving copies" at defendant's

188. Id. at 840-41, 375 S.E.2d at 851 (quoting O.C.G.A. § 33-7-11 (Supp. 1989)).
189. 1963 Ga. Laws 588 (codified as amended at O.C.G.A. § 33-7-11 (Supp. 1989)).
190. O.C.G.A. § 33-7-11(e) (Supp. 1989) (emphasis added).
191. Id.
192. 189 Ga. App. 423, 375 S.E.2d 884 (1988).
193. Id. at 425, 375 S.E.2d at 886.
194. Id. at 424, 375 S.E.2d at 886-87.
195. Id. at 423, 375 S.E.2d at 885. The order was justified, however, because the private

investigator, specially appointed as a process server, could not even locate the defendant. Id.
196. 189 Ga. App. 697, 377 S.E.2d 210 (1988).
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"dwelling house or usual place of abode with some person of suitable age
and discretion then residing therein .... ," After defendant suffered a
default judgment, plaintiffs brought an action against their own carrier to
recover the amount awarded.' 8 Could the carrier escape liability by prov-
ing the judgment was invalid because of insufficient service? The court
held this would amount to a collateral attack on the judgment, which is
impermissible except when the underlying judgment was shown to be
"void on its face."299

This was not the case in Chitwood because the return of service consti-
tuted "a prima facie showing that personal service was accomplished
.... 00 When the carrier was first served with a copy of the action
eventuating in a default judgment, it should have filed an answer in the
name of the defendant, thus raising the issue of insufficiency of service.0 1

Although [the carrier] was certainly not required to file such an answer,
it must abide by the legal consequences of its election not to do so. In-
cluded among those consequences is that [the carrier] is statutorily pre-
cluded from relying upon insufficient service as the basis for its collateral
attack upon the judgment 201

Is it possible to file a single action naming John Doe as the unknown
tortfeasor in one count and naming the suspected actual tortfeasor in an-
other? In Smith v. Doe,2 0 3 plaintiff filed a John Doe action after a hit and
run accident. When evidence surfaced indicating that the hit and run
driver was an identifiable individual, plaintiff added the name of that in-
dividual by amendment. This raised two separate questions. The first
question was whether the alternative and inconsistent pleadings were per-
missible in principle.2 4 The court held that the pleadings were permissi-
ble because the civil practice rules were "intended to promote and not to
obstruct the administration of justice."' 05 Hence, the argument that
plaintiff was formally bound by his second count, which alleged that the

197. Id. at 698, 377 S.E.2d at 212 (quoting O.C.G.A. § 9-11-4(d)(7) (1982)).
198. Id. at 697, 377 S.E.2d at 211.
199. Id. (quoting O.C.G.A. § 9-11-60(a) (1982)).
200. Id. at 698, 377 S.E.2d at 212 (quoting Harvey v. Harvey, 147 Ga. App. 154, 248

S.E.2d 214, 215 (1978)).
201. Id. at 699, 377 S.E.2d at 212.
202. Id. In dictum the court suggested that a direct attack in the court rendering the

judgment would be permissible. This is questioned in the discursive concurring opinion by
Judge Sognier. Id. at 702, 377 S.E.2d at 215 (Sognier, J., concurring).

203. 189 Ga. App. 264, 375 S.E.2d 477 (1988).
204. Id. at 264, 375 S.E.2d at 478.
205. Id. at 265, 375 S.E.2d at 479 (quoting Mundt v. Olson, 155 Ga. App. 145, 270 S.E.2d

344, 345 (1980)).
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named defendant was the sought-after culprit, was lacking in merit.o
The second question was whether the uninsured motorist carrier could
obtain a summary judgment for John Doe on the grounds that the action
now involved a known defendant. "7 The court held that it could only do
so if the evidence "pierced the allegations of the complaint naming the
defendant as John Doe (as the alleged unknown owner or operator of the
vehicle causing injury or damage to the plaintiff)."2 0 Evidence given by
three witnesses pierced the allegations of the complaint by identifying de-
fendant as the hit and run driver. Because defendant denied all involve-
ment, a genuine issue of fact existed. Because the driver's identity was in
dispute, plaintiff was allowed to pursue both claims.' "

Several other cases gravitated toward procedural rather than substan-
tive issues. In Travelers Insurance Co. v. Segan,210 the court answered
the question of whether an uninsured motorist carrier who elected not to
participate in the action against the uninsured driver had standing to ap-
peal the resulting judgment.2 ' The court held there would be standing in
at least one situation: when the carrier is mistakenly treated as a party
and turned into a debtor on the judgment.21 2 It is irrelevant that in a
perfect world the aloof carrier should not have been treated as a party,
because it is "illogical to suggest that one against whom a judgment has
been entered lacks standing to appeal from the judgment." '

Utica Mutual Insurance Co. v. Chasen21
4 involved a multiple automo-

bile collision that yielded no less than four defendants. Plaintiff's unin-
sured motorist carrier was served and answered in its own name. After
learning that all defendants carried their own liability coverage and that
none were underinsured, plaintiff's uninsured motorist carrier moved for
a summary judgment. Plaintiff's response to the motion was an amend-
ment alleging that "the subject incident was caused in whole or in part by
the negligence of an unknown motorist;" therefore, no attempt was made
to add John Doe as a fifth defendant.15 The court held that the trial
court should have granted summary judgment for the carrier because the

206. Id.
207. Id.
208. Id., 375 S.E.2d at 478 (quoting State Farm Mut. Automobile Ins. Co. v. Godfrey,

120 Ga. App. 560, 564, 171 S.E.2d 735, 738 (1969)).
209. Id. at 265-66, 375 S.E.2d at 478-79. The court stated "[o]ut of an abundance of

caution" that its holding applied "only where it is identity, not solely liability, that is in
question." Id.

210. 190 Ga. App. 66, 378 S.E.2d 367 (1989).
211. Id. at 67, 378 S.E.2d at 368.
212. Id.
213. Id.
214. 187 Ga. App. 796, 371 S.E.2d 448 (1988).
215. Id. at 797, 371 S.E.2d at 448.
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only named defendants were all fully insured, and plaintiff had not filed a
John Doe action against the unknown driver21

In Keenan v. Hill,217 the court reiterated that a carrier which elects to
file defensive pleadings in its own name, after being served with a dupli-
cate original of the action against the uninsured motorist, becomes a
party to the action.2 1 8 This, however, is by no means irreversible.2 1 After
negotiating a settlement with plaintiff in the action, the carrier could be
properly dismissed as a party to the proceedings and the carrier's inter-
est, if any, could be prosecuted in plaintiff's name.2 20

It is perversely gratifying221 to note that Georgia is among those states
that have resisted the proselytizing blandishments of our state interest
analysis theologians in the conflict of laws as illustrated by Dacosta v.
Allstate Insurance Co. 222 Dacosta involved a Georgia collision and a Ten-
nessee uninsured motorist rider. Plaintiff, presumably a Georgia domicili-
ary,228 was injured while a passenger in a car owned and operated by
domiciliaries of Tennessee who were insured in that state. Because plain-
tiff was employed in Georgia, he received benefits under the Georgia
Workers' Compensation Act.2 2' Plaintiff filed an action against the unin-
sured driver who had run into the car and then served the Tennessee
uninsured motorist carrier. The Tennessee policy, which provided that
workers' compensation awards were to be deducted from the recovery as
collateral benefits, contravened Georgia law.28 In the absence of a choice
of law clause or an implied exercise of party autonomy to the contrary,
the validity and construction of the contract was to be governed by the
lex loci contractus, the law of Tennessee.2 6 To defer to Tennessee law as
dispositive did not violate Georgia public policy regarding uninsured mo-
torists.2 27 The ultima ratio of the Georgia Uninsured Motorist Act2 2 s was

216. Id., 371 S.E.2d at 449. The court did not address the issue of whether "the trial
court would have been authorized to treat [a John Doe amendment] as relating back to the
date of filing of the original complaint for statute of limitation purposes." Id.

217. 190 Ga. App. 108, 378 S.E.2d 344 (1989).
218. Id. at 109, 378 S.E.2d at 346.
219. Id.
220. Id.
221. That is to a conflicts teacher like the writer of this piece.
222. 188 Ga. App. 10, 372 S.E.2d 7 (1988).
223. The status is of little significance under the old vested rights theory.
224. 1920 Ga. Laws 167 (codified as amended at O.C.G.A. §§ 34-9-1 to -367 (1988 &

Supp. 1989)).
225. 188 Ga. App. at 11, 372 S.E.2d at 8.
226. Id. (emphasis added).
227. Id.
228. 1963 Ga. Laws 588 (codified as amended at O.C.G.A. § 33-7-11 (Supp. 1989)).

[Vol. 41



INSURANCE

"to protect the insured as to his actual loss,"'" and this purpose was
subserved by Tennessee law.230

XIV. WORKERS' COMPENSATION INSURANCE

In American Centennial Insurance Co. v. Flowery Branch Nursing
Center, 1 'the first workers' compensation insurer filed a "Report of Cov-
erage, Form 'A,'" certifying that a certain employer was insured. Subse-
quently, a second insurer filed a similar form. Thereafter, the second in-
surer filed a "Report of Cancellation, Form 'B,'" terminating the
coverage it had previously provided.23

2 Was either insurer liable for the
risk when the employee suffered work-related injuries resulting in disabil-
ity nearly eight months after "Form 'B'" was filed? The supreme court
explained that the existence of insurance coverages was determined by
the filing requirements found in Workers' Compensation Board Rules233

in effect at the time the claim arose.' 3
4 These rules stated in pertinent

part that "filing of a new Form 'A' is evidence that coverage shown
thereon supersedes coverage previously in effect" and "filing of a ...
Form 'B'. . . is evidence that coverage is terminated. ' 23

5 There is no no-
tice requirement.23' This meant the first insurance was automatically su-
perseded by the second, without requiring the first insurer to file or give
notice of the filing of Cancellation Form 'B'. The second insurance was
terminated when the second insurer filed Form 'B'.23 7 The court held that
neither insurer was liable for the risk at the time of the accident.23 This
left the employee with a compensation claim and a potential "suit for
damages against the employer for its criminal omission .. .to procure
new workers' compensation insurance ....

In what was a case of first impression in this state, the court of appeals
in Williams v. Thomas21 4 confronted a plaintiff who, after receiving work-
ers' compensation benefits, tried to tap the uninsured motorist coverage

229. 188 Ga. App. at 11, 372 S.E.2d at 8 (quoting State Farm Mut. Auto. Ins. Co., 226
Ga. 710, 714, 177 S.E.2d 257, 260 (1970)) (emphasis added).
230. Id.
231. 258 Ga. 222, 367 S.E.2d 788 (1988).
232. Id. at 222, 367 S.E.2d at 789.
233. GA. Bn. oF WORKERS' COMP-NSATION R. (O.C.G.A. tit. 34 (Supp. 1989)).
234. 258 Ga. at 222, 367 S.E.2d at 789.
235. Id. at 223, 367 S.E.2d at 789 (quoting GA. BD. oF WORKERS' COMPENSATION R. 126

(O.C.G.A. tit. 34, at 755 (1982))).
236. Id.
237. Id.
238. Id., 367 S.E.2d at 790.
239. Id. at 224, 367 S.E.2d at 790.
240. 187 Ga. App. 527, 370 S.E.2d 773 (1988).
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of his own policy to obtain further compensation.241 The court held that
uninsured motorist coverage was unavailable to plaintiff.242 This coverage
only extended to "all sums which the insured shall be 'legally entitled to
recover as damages from the owner or operator' of the uninsured motor
vehicle .... ,,241 Since the Workers' Compensation Act'" created an ex-
clusive remedy against the employer and explicitly precluded any action
against an employee of the same employer,' 45 no legal remedy existed .'6

241. Id. at 528, 370 S.E.2d at 774.
242. Id. at 529, 370 S.E.2d at 775.
243. Id. (quoting O.C.G.A. § 33-7-11(a)(1) (1982)) (emphasis added).
244. 1920 Ga. Laws 167 (codified as amended at O.C.G.A. §§ 34-9-1 to -367 (1988 &

Supp. 1989)).
245. 187 Ga. App. at 528, 370 S.E.2d at 774. See O.C.G.A. § 34-9-11 (Supp. 1989).
246. 187 Ga. App. at 529, 370 S.E.2d at 775.
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