
Criminal Law and Procedure

by James K. Jenkins*

Within the period surveyed by this article, June 1987 through the end
of May 1988, the Georgia Court of Appeals and the Georgia Supreme
Court once again issued more than 800 opinions in the criminal field. The
author does not intend this article to be an in-depth treatise on Georgia
criminal law and procedure during the survey period, and it should not be
used as such. Due to space limitations, the article cannot even summarize
each of the decisions that will impact on criminal law and procedure in
Georgia. Rather, this work identifies and highlights those criminal law
and procedure decisions that modify existing law in the area; significantly
restate the law in an area that has been in a state of confusion or change;
reflect an area of unusual activity or a split within either court; or may be
harbingers of ideas and developments to come in the criminal arena.

This survey article follows a basic outline format addressing the major
topics of criminal law and procedure. Part I begins with decisions and
statutory developments in the area of substantive law, including but not
limited to crimes against the person, property crimes, and drug-related
offenses. Part II addresses developments in the major topics of criminal
procedure roughly following the chronology of a criminal prosecution.

I. SUBSTANTIVE CRIMINAL LAW

A. Crimes Against the Person

Murder and Felony Murder. Developments in substantive law dur-
ing this survey period included the continuing debate within the two ap-
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pellate courts on the sufficiency of evidence as to particular crimes, in-
volving a split as to the proper application of the principle that the state
bears the burden of excluding every reasonable hypothesis save the de-
fendant's guilt as charged.1 Hendrick v. State' illustrated the varying ap-
proaches within the supreme court as it reviewed the conviction of de-
fendant for malice murder and felony murder. A majority of the court,
while reversing defendant's malice murder conviction, found the evidence
of felony murder sufficient.' Justice Bell, joined by Justice Smith, dis-
agreed, basing his assessment on the failure of the state's evidence to es-
tablish that the death of the child did not come solely from the beatings
administered by defendant's wife, who "was convicted in a separate trial.'

Sexual Offenses. In Hunter v. State,' the supreme court held the
evidence insufficient to sustain a conviction for defendant's exhibiting to
a minor a motion picture depicting sexually explicit nudity and sexual
conduct harmful to a minor.' In reversing defendant's convictions, the
court found that the jury's failure to view the entire motion picture "as a
whole" was fatal to the requisite determination that the work was harm-
ful to minors.7 The court reached this conclusion notwithstanding the fact
that defense counsel's stipulation that the film was sexually explicit
halted the jury's viewing of the film.'

In Lipham v. State,' the supreme court addressed an unusual issue of
first impression: whether a victim has to be alive at the moment of pene-
tration in order for defendant to be convicted of rape.1" Rejecting a con-
trary holding by a Georgia federal court," the court held that there was
no requirement that the state prove that the victim was alive at the mo-
ment of penetration, but the jury must find that defendant had carnal
knowledge of the victim "forcibly and against her will.' 2 The court rea-
soned that defendant's use of deadly force to overcome the victim's resis-
tance satisfied the element of "against her will," much the same way as

1. O.C.G.A. § 24-4-6 (1982).
2. 257 Ga, 514, 361 S.E.2d 169 (1987).
3. Id. at 514, 361 S.E.2d at 170.
4. Id. at 515, 361 S.E.2d at 171 (Bell, J., dissenting).
5. 257 Ga. 571, 361 S.E.2d 787 (1987).

6. Id. at 573, 361 S.E.2d at 789; O.C.G.A. § 16-12-103(a)(1) (1988).
7. 257 Ga. at 573, 361 S.E.2d at 789.

8. Id.
9. 257 Ga. 808, 364 S.E.2d 840 (1988).

10. Id. at 809, 364 S.E.2d at 842.
11. Id. (quoting Gibson v. Jackson, 443 F. Supp. 239 (M.D. Ga. 1977)).
12. 257 Ga. at 809, 364 S.E.2d at 842.
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when the victim was drugged, asleep, unconscious or in a coma. 8

Miscellaneous Crimes Against the Person. Billingsley v. State,"
a vehicular homicide case, also presented a question of first impression:
does an unborn fetus qualify as a "person" within the meaning of Official
Code of Georgia Annotated section 40-6-39511 so as to justify a conviction
for vehicular homicide when an unborn child is killed?'6 Narrowly con-
struing the statute, in light of the fact that the only definition of "person"
in the criminal code is "individual,"' the court turned to the common
law, which did not regard the killing of an unborn child as a homicide,
and did not consider an unborn fetus to be a "person" or "human be-
ing.""' Accordingly, the court reversed defendant's conviction based on
the death of the unborn child."9

B. Property Crimes

Burglary. In Caldwell v. State,"0 the court of appeals reversed de-
fendant's burglary conviction due to insufficient evidence.2 Three wit-
nesses, including the owner of the bicycle that was stolen from the
screened porch of an apartment, testified that they saw a person meeting
defendant's description walking through the apartment yard at the time
of the disappearance. Two witnesses heard a sound consistent with the
sound a screen door makes when closing. No one actually saw defendant,
whom the police arrested a short time thereafter with a bicycle in his
possession, enter the porch or take the bicycle. The prosecutor offered no
evidence of the ownership of the bicycle and the victim denied that the
bicycle recovered from defendant was hers.2' On appeal, the court found
the evidence insufficient to sustain defendant's conviction, noting that an
unauthorized entry cannot be inferred from mere possession of stolen
goods, and emphasizing that the state must positively establish the iden-
tity of the stolen goods."

13. Id. at 810, 364 S.E.2d at 842; see also Brown v. State, 174 Ga. App. 913, 331 S.E.2d
891 (1985).

14. 183 Ga. App. 850, 360 S.E.2d 451 (1987).
15. O.C.G.A. § 40-6-395 (1985).
16. 183 Ga. App. at 851, 360 S.E.2d at 451.
17. O.C.G.A. § 16-1-3(12) (1988).
18. 183 Ga. App. at 851, 360 S.E.2d at 452.
19. Id. at 853, 360 S.E.2d at 453.
20. 183 Ga. App. 110, 357 S.E.2d 845 (1987).
21. Id. at 111-12, 357 S.E.2d at 847.
22. Id. at 110, 357 S.E.2d at 846.
23. Id. at 111, 357 S.E.2d at 847.
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C. Other Offenses

Drug Offenses. As it has in all recent years, the prosecution of per-
sons accused of drug offenses continues to constitute a significant portion
of all criminal litigation. The events surrounding the interpretation of the
special drug trafficking statute are indicative of the speed with which a
valid defense may be recognized within the clear meaning of the statute,
and then be eclipsed by legislative action.2 4 In February 1988, the su-
preme court rendered its decision in Lockwood v. State,9 holding that a
jury could not convict defendant of the offense of trafficking in cocaine
based on proof of constructive, rather than actual, possession of the co-
caine.2 The court relied on the clear wording of Official Code of Georgia
Annotated section 16-13-31(a),17 which provides for enhanced penalties
for anyone "who knowingly sells, manufactures, delivers, or brings into
this state or who is knowingly in actual possession of 28 grams or more of
cocaine . ... ' Arguably, in originally passing the trafficking statute,
the legislature intended a higher degree of connection between defendant
and the drugs in order to justify the enhanced minimum mandatory
sentences the statute encompasses.

Swiftly, before Lockwood could open the floodgates of drug traffickers
who only constructively possessed their wares, the legislature acted,
amending section 16-13-31(a)(1) to remove the word "actual" from the
phrase "knowingly in possession of 28 grams or more of cocaine." 9 The
effective date of the amendment was March 28, 1988, less than sixty days
after the supreme court issued its opinion in Lockwood. 0

The use of the defense of abatement in drug trafficking cases was simi-
larly short-lived. This defense was based on the Georgia Supreme Court's
decision in Robinson v. State.2 In Robinson, the supreme court held that
when the legislature amended the cocaine trafficking statute, Official
Code of Georgia Annotated section 16-13-31(a), in 1985 to increase the
penalties, it omitted the critical language "any mixture containing at least
10% cocaine." 2 The court ruled that this had abated the prosecution of a
defendant charged under the old statute (for possession of more than
twenty-eight grams of a mixture of cocaine) but not yet tried.33 In ruling,

24. See O.C.G.A. § 16-13-31 (1988).
25. 257 Ga. 796, 364 S.E.2d 574 (1988).
26. Id. at 798, 364 S.E.2d at 576.
27. O.C.G.A. § 16-13-31(a) (1988).
28. Id. (emphasis added).
29. 1985 Ga. Laws 552.
30. Id.
31. 256 Ga. 564, 350 S.E.2d 464 (1986).
32. Id. at 565, 350 S.E.2d at 465.
33. Id. at 566, 350 S.E.2d at 465.
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the supreme court relied on the well-recognized common-law principle of
abatement, that the repeal of a criminal statute abated all prosecutions
that had not reached final disposition in the highest court authorized to
review them, following its previous holding in Gunn v. State." As with
the case of Lockwood, the 1988 legislature reacted swiftly, by passing Offi-
cial Code of Georgia Annotated section 16-1-11,"1 which abolished the
common law principle of abatement," The statute became effective less
than four months after the supreme court's decision in Robinson.87

During the instant survey period, the court of appeals has attempted to
ensure that Robinson is interpreted very restrictively so that no guilty
drug offenders escape in the interim by relying on the supreme court's
application of the long-standing common law principle of abatement. In
Barrett v. State,"3 the court found that defendant's drug prosecution was
not abated despite the fact that the state charged him with trafficking in
more than 400 grams of a mixture containing cocaine.8 As in Robinson,
the legislature repealed the statute under which the state prosecuted de-
fendant prior to defendant's final conviction.' 0 The court, in a detailed
discussion relying on Pipefitters Local Union No. 562 v. United States,"
reasoned that when there is a "continued vivification" of the statute indi-
cated by a lack of legislative intent that the conduct no longer be prose-
cuted, there is no abatement so as to void a defendant's conviction."'

This, of course, is essentially what Justice Hunt argued in his dissenting
opinion in Robinson.4" A careful examination of Pipefitters Local," how-
ever, reveals that this finding of continued vivification was based on the
Supreme Court's reliance on the general savings statute contained within
the federal code."6 In the absence of such a statutory provision, or a spe-
cific savings clause contained within the new legislation, as the Georgia
Supreme Court found in Robinson," under the United States Supreme
Court's 1973 opinion in Bradley v. United States,47 all nonfinal prosecu-

34. 227 Ga. 786, 183 S.E.2d 389 (1971).
35. O.C.G.A. § 16-1-11 (1988).
36. Id.
37. Id.
38. 183 Ga. App. 729, 360 S.E.2d 400 (1987).
39. Id. at 733, 360 S.E.2d at 403.
40. Id. at 729, 360 S.E.2d at 400.
41. 407 U.S. 385 (1972).
42. 183 Ga. App. at 731-32, 360 S.E.2d at 402.
43. 256 Ga. at 566, 350 S.E.2d at 455-56 (Hunt, J., dissenting).
44. 407 U.S. at 433-34.
45. 1 U.S.C. § 109 (1982).
46. 256 Ga. at 564, 350 S.E.2d at 464.
47. 410 U.S. 605 (1973).
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tions are subject to abatement." As a consequence, when apparently
pressed concerning this inconsistency in a motion for rehearing, in Bar-
rett, the court of appeals distinguished Robinson, relying on the state's
proof that defendant had possessed a mixture of 428 grams of cocaine
that was eighty percent pure and had, therefore, possessed 342.4 grams of
pure cocaine, a quantity that was at all times sufficient to call into play
the enhanced penalties for trafficking under Official Code of Georgia An-
notated section 16-13-31."

There were several noteworthy cases dealing with the sufficiency of evi-
dence needed to sustain drug convictions. Perhaps most notable was the
decision by the court of appeals in a pair of cases, Crenshaw v. State"
and Haxho v. State, 1 in which redoubtable Drug Enforcement Adminis-
tration ("DEA") Agent Paul Markonni's airport drug courier profile en-
forcement tactics received rare setbacks. In both cases, DEA agents ob-
served defendants with companions deplaning in Atlanta from flights
originating in South Florida. After observing this and other profile char-
acteristics, the agents stopped, questioned and eventually searched the
suspects. Despite the fact that in each case only one of the pair of travel-
lers was actually carrying drugs, both of their companions were also ar-
rested, charged and convicted. 2 The court of appeals reversed both con-
victions holding that mere knowledge of their compatriot's crime is not
enough; there must be proof of actual criminal participation to warrant a
conviction."

The court of appeals, with its careful analysis of the evidence that the
jury used to convict two defendants in Qidwine v. State," gave renewed
vigor to the principle that mere presence at the scene of a crime, without
more, will not support a conviction."5 Defendants in Qidwine were con-
victed, on a theory of parties to a crime," of the sale of thirty-one pounds
of marijuana. Oldwine's brother and another man had actually sold the
drugs. Co-defendant Hummons had the misfortune to be found in the
search of the apartment rented to one of the actual sellers, and where the
sale was to have originally occurred. Oldwine had the equally bad fortune
to be found asleep in the van that his brother used in two prior marijuana
sales. In addition to Oldwine, the agents found in the van a bag with one

48. Id. at 610.
49. Q.C.G.A. § 16-13-31 (1988); see also 183 Ga. App. at 730-31, 360 S.E.2d at 401.
50. 183 Ga. App. 527, 359 S.E.2d 419 (1987).
51. 186 Ga, App. 393, 367 S.E.2d 282 (1988).
52. 183 Ga. App. at 527, 359 S.E.2d at 419; 186 Ga. App. at 393, 367 S.E.2d at 282.
53. 183 Ga. App. at 528-29, 359 S.E.2d at 420-21; 186 Ga. App. 394, 367 S.E.2d at 283.
54. 184 Ga, App. 173, 360 S.E.2d 915 (1987). This case came before the court on a con-

solidated appeal. Id. at 173, 360 S.E.2d at 915.
55. Id. at 175, 360 S.E.2d at 917.
56. O.C.G.A. § 16-2-20 (1988).
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pound of marijuana and a loaded revolver. During the deal, the drug deal-
ers made certain statements indicating that two other men were in-
volved."" The court reversed, indicating that the state was not entitled to
a conviction on circumstantial evidence unless their case excluded every
reasonable hypothesis other than that of the guilt of the accused."

In Kelleher v. State,59 the court of appeals was given its first opportu-
nity to interpret the ambits of the relatively new crime of using a commu-
nications facility to commit, cause, or facilitate a violation of the Con-
trolled Substances Act.'0 The state offered transcripts of monitored
telephone conversations between defendant and others named in the in-
dictment. Each conversation involved procuring drugs, but there was no
evidence of any overt act carried out in furtherance of the discussed drug
transaction." The court reversed defendant's conviction as to the tele-
phone counts, holding that evidence of discussions was not sufficient in
and of itself to establish both the existence of a conspiratorial agreement
and the commission of an overt act in furtherance of a conspiracy.'2

Driving Under the Influence. A question concerning the sufficiency
of evidence that defendant was in "actual physical control of a moving
vehicle" 6 to justify his conviction for driving under the influence of in-
toxicating liquor again demonstrated the varying approach of appellate
court members to sufficiency questions. In Phillips v. State," a five mem-
ber majority of the court upheld defendant's conviction based on evi-
dence that the police found him passed out and slumped over the steering
wheel of his pickup truck at about 4:30 a.m. The truck was almost in the
middle of the road, the engine was running, and the lights were on." The
majority found this sufficient circumstantial evidence to uphold the guilty
verdict, based on the theory that defendant had been in physical contact
with a moving vehicle shortly before the police arrived. 6 Writing for the
four dissenting judges, Judge Sognier argued that the evidence showed
that defendant was not driving the parked vehicle (thereby failing to
prove "the moving vehicle" element), and that since defendant was either
asleep or unconscious, he could not be found to have been in "actual

57. 184 Ga. App. at 173-74, 360 S.E.2d at 916-17.
58. Id. at 175, 360 S.E.2d at 918.
59. 185 Ga. App. 774, 365 S.E.2d 889 (1988).
60. O.C.G.A. § 16-13-32.3 (1988).
61. 185 Ga. App. at 774-77, 365 S.E.2d at 890-92.
62. Id. at 779, 365 S.E.2d at 894.
63. O.C.G.A. § 40-6-391(a) (1985).
64. 185 Ga. App. 54, 363 S.E.2d 283 (1987).
65. Id. at 54, 363 S.E.2d at 284.
66. Id. at 55, 363 S.E.2d at 285.
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physical control" of the vehicle."

Miscellaneous Other Offenses. Two cases during the survey period
addressed prosecutions for the offense of escape under Official Code of
Georgia Annotated section 16-10-52.' In Chandler v. State,19 the su-
preme court disagreed with a five to four decision of the court of appeals
permitting the state to charge defendant with escape when defendant had
violated an order to reside at a diversion center.70 The supreme court held
that the state had improperly charged defendant with escape, as defend-
ant was serving a sentence under the "Special Alternative Incarceration
Program,"' 1 which provides that unsatisfactory performance will subject
the probationer to revocation. 2

In the second decision involving a prosecution for escape, Harden v.
State,7 the court of appeals reversed the conviction of a Reidsville prison
guard tried as an aider and abettor,'4 along with the two prisoners he
allegedly helped to escape by purchasing a gun that was used in the es-
cape.75 The court reversed the conviction since Official Code of Georgia
Annotated section 16-10-53(a),'7 which makes it an independent criminal
offense to knowingly aid another in escaping from any place of lawful
confinement, preempts the charge of aiding and abetting the offense of
escape under a party to the crime theory. 7 Following a 1903 decision of
the Georgia Supreme Court, Stone v. State,7 the court held that "[i]f an
act which constitutes one a technical accessory (aider and abettor) has by
statute been made an independent offense, he thereby becomes a princi-
pal in the independent crime and the law applicable to the trial of acces-
sories does not apply." 71

In Gunter v. State,'0 a case involving defendant's motion for return of
property, the court of appeals construed the effect of the entry of a plea
under the Georgia First Offender Act" on the statute forbidding a con-

67. Id. at 56-57, 363 S.E.2d at 286 (Sognier, J., dissenting).
68. O.C.G.A. § 16-10-52 (1988).
69. 257 Ga. 775, 364 S.E.2d 273 (1988).
70. State v. Chandler, 184 Ga. App. 1, 360 S.E.2d 727 (1987).
71. O.C.G.A. § 42-8-35.1 (1985).
72. Id.
73. 184 Ga. App. 371, 361 S.E.2d 696 (1987).
74. The guard was tried under a theory of party to a crime. O.C.G.A. § 16-2-20(b)(3)

(1988).
75. 184 Ga. App. at 371, 361 S.E.2d at 697.
76. O.C.G.A. § 16-10-53(a) (1988).
77. 184 Ga. App. at 372, 361 S.E.2d at 697-98.
78. 118 Ga. 705, 45 S.E. 630 (1903).
79. 184 Ga. App. at 372, 361 S.E.2d at 697.
80. 182 Ga. App. 548, 356 S.E.2d 276 (1987).
81. O.C.G.A. § 42-8-60 (1985).
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victed felon to possess a firearm.62 By a five to four decision, the court
held that while there is an acceptance of defendant's first offender plea
for the purpose of imposing a period of probation, there has been no ad-
judication, "and [adjudication] will never occur if probation is fulfilled." '8

As a result, the bar to possession of firearms by a convicted felon does not
arise from the first offender plea of nolo contendere.' As pointed out by
the dissent, this interpretation is contrary to the interpretation of a simi-
lar first offender statute by the United States Supreme Court in Dicker-
son v. New Banner Institute," in which the Court held that a person who
pled guilty under such an act was "convicted" within the meaning of the
federal proscription against possession of firearms by a felon."

In State v. Reese,87 the court interpreted the parameters of the rarely
used criminal proscription relating to compounding of a crime." The
court held that a jury could convict defendant of accepting a benefit in
consideration of a promise not to prosecute a criminal offense even if the
underlying charge is subsequently dismissed for other reasons, and suc-
cessful prosecution of the underlying charge is not required."9

The 1988 session of the legislature created a new crime, "intimidation
or injury of grand or petit juror or court officers," codified at Official Code
of Georgia Annotated section 16-10-97. ° The statute makes it a felony
punishable by imprisonment of up to five years and/or a fine of $5,000 for
any interference with jurors or court officers "by threat-or force or by any
threatening letter or communication.""

II. CRIMINAL PROCEDURE

A. Arrests

Once again this year, litigation relating to DEA Agent Paul Markonni's
airport drug courier profile required the court of appeals to assess the
ever-changing parameters of probable cause as the basis for warrantless
arrests. As has often occurred in recent years, a majority of the court has
acted to dilute even further the requirement of probable cause. The eulo-
gies of Georgia Supreme Court Justice Smith for this "executed and bur-

82. Id. § 16-11-131(b) (1988).
83. 182 Ga. App. at 549, 356 S.E.2d at 277.
84. Id,
85. 460 U.S. 103 (1983).
86. Id. at 118-19. See 18 U.S.C. § 921 (1970).
87. 184 Ga. App. 413, 361 S.E.2d 507 (1987).
88. O.C.G.A. § 16-10-90(a) (1988).
89. 184 Ga. App. at 414, 361 S.E.2d at 508.
90. O.C.G.A. § 16-10-97 (1988).
91. Id.
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ied Fourth Amendment friend"" ring more accurately every day.
A pair of Markonni "leg-bulge" cases provides the most troublesome

evisceration of the probable cause requirement.9 s Both are couched in
terms of simple application of the court of appeals 1986 decision in Reid
v. State." In Reid, the court held that the "totality of the information"
available to Markonni (including the fact that defendant deplaned from a
West Palm Beach, i.e. "source city," flight and other drug courier profile
characteristics), coupled with Markonni's observation of an "unnatural
bulge" on the side of defendant's boot amounted to probable cause once
defendant voluntarily consented to lifting his pants leg, allowing
Markonni to observe a cylindrical object.'" The object was inconsistent
with either cigarettes or a wallet.9 Based on Markonni's singular experi-
ence in this area and his testimony that the object resembled the type of
bag commonly used to carry controlled substances, the court of appeals
agreed with the trial court that there was sufficient probable cause to sup-
port a warrantless arrest.' 7

In the first such case in this survey period, Miller v. State,s8 DEA
agents arrested defendant on drug charges in circumstances much like
those found in Reid." In Miller, Markonni and another officer observed
defendant deplaning from a flight originating in Miami, a "source city"
under the airport drug courier profile.10 Markonni also observed other
drug courier profile characteristics, including a cash paid ticket and the
fact that defendant exited the plane last. As in Reid, the agents observed
that defendant had a suspicious "leg bulge," but Markonni observed the
bulge in both boots, not just one. When Markonni asked defendant if he
had anything in his boots other than his feet and socks, defendant replied
no. On the basis of the agent's conclusion that defendant gave a false
response to the inquiry about the objects in his boots, the agents arrested
defendant, and the subsequent search revealed cocaine.' 0' The court of
appeals, relying on Reid, held that there was sufficient probable cause for
defendant's arrest.1"2 The dissenting opinion, authored by Judge Banke
and joined by Judge Sognier, questioned the majority's reliance on Reid,

92. Stola v. State, 257 Ga. 636, 637, 362 S.E.2d 221, 222 (1987) (Smith, J., dissenting).
93. Miller v. State, 183 Ga. App. 702, 359 S.E.2d 683 (1987); Clark v. State, 183 Ga.

App. 838, 360 S.E.2d 447 (1987).
94. 179 Ga. App. 144, 345 S.E.2d 635 (1986).
95. Id. at 148, 345 S.E.2d at 639.
96. Id. at 145, 345 S.E.2d at 637.
97. Id. at 148, 345 S.E.2d at 639.
98. 183 Ga. App. 702, 359 S.E.2d 683 (1987).
99. 179 Ga. App. 144, 345 S.E.2d 635 (1986).

100. 183 Ga. App. at 703, 359 S.E.2d at 684.
101. Id. at 703-04, 359 S.E.2d at 684-85.
102. Id.
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noting that in Reid, unlike the instant case, defendant had voluntarily
lifted his trouser leg, revealing a cylindrical object that the officer testi-
fied in his experience was consistent with bags containing controlled sub-
stances.1

03 As the dissent notes:

While the Reid court understandably found probable cause of the sus-
pect's arrest under the circumstances, it did not, as the majority in the
present case implies, suggest that the mere presence of a 'suspicious
bulge' in a traveler's clothing, coupled with a refusal on the part of the
traveler to explain the bulge to the satisfaction of police officers, would
itself constitute probable cause for the traveller's arrest. '"

In distinct contrast to Reid, the arresting officer here was unable to see
the shape and size of the object forming the suspicious bulge until after
defendant had been arrested. 1 5 -

In the subsequent decision of Clark v. State,'" the court affirmed the
denial of defendant's motion to suppress in circumstances similar to those
presented in Miller: a defendant departing a plane originating from
South Florida, meeting other drug courier profile characteristics and be-
ing observed to have "suspicious bulges" in his boots.107 As in Miller, de-
fendant Clark denied having anything in his boots, and did not volunta-
rily lift his pants leg.'" The court, having bootstrapped its result in
Miller by ignoring that the shape of the object forming the bulge was
critical to Reid's holding, no longer needed to justify its holding by reli-
ance on the full court decision in Reid. Rather, it simply found its previ-
ous decision in Miller to be controlling, and affirmed the trial court's
finding of sufficient probable cause.1  Judge Benham, who had concurred
specially in Miller,110 authored the dissenting opinion in Clark, joined by
Judge Banke."' Indicating that he is "frightened by the far-reaching im-
plications of the majority opinion," 112 the dissent argued that while the
airport drug courier profile may give rise to sufficient articulable suspi-
cion to support a Terry " " stop, it falls short of probable cause to justify a
full-blown arrest." Most tellingly, the dissent points out that Clark, un-

103. Id. at 704, 359 S.E.2d at 686 (Banke, J., dissenting).
104. Id. at 705, 359 S.E.2d at 686.
105. Id.
106. 183 Ga. App. 838, 360 S.E.2d 447 (1987).
107. Id. at 838-39, 360 S.E.2d at 448.
108. Id. at 839, 360 S.E.2d at 448.
109. Id. at 840, 360 S.E.2d at 449.
110. 183 Ga. App. at 703-04, 359 S.E.2d at 685.
111. 183 Ga. App. at 840, 360 S.E.2d at 450 (Benham, J., dissenting).
112. Id.
113. See Terry v. Ohio, 592 U.S. 1 (1968).
114. 183 Ga. App. at 841, 360 S.E.2d at 450 (Benham, J., dissenting).
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like Miller, did not involve the detailed factual recitation of the arresting
officers as to facts supporting the existence of probable cause to believe
that defendant was in fact carrying drugs." '

Miller and Clark, then, stand for the newly expanded proposition that
the mere unexplained presence of any bulge in a traveller's boots consti-
tutes probable cause for arrest when coupled with any one of the numer-
ous innocuous actions comprising the drug courier profile (e.g., arrival in
Atlanta from South Florida). This amount of probable cause, in the
court's eyes, is sufficient to justify the warrantless arrest, and search pur-
suant to that arrest, of any such airport traveller.

The Georgia Supreme Court's action vacating a previously granted writ
of certiorari to review the court of appeals affirmance of defendant's drug
conviction in Stola v. State" " constituted yet another significant erosion
of traditional interpretations of probable cause. This decision occurred in
the context of an anonymous informant's tip as the cause for defendant's
warrantless arrest. " 7 Justice Smith, joined by Justice Bell, dissented from
the decision of the court to vacate its previous decision granting certio-
rari. " ' In Stola, the police received a call from a person who refused to
give his name or divulge the source of his information.119 The anonymous
caller claimed that a white male named Rodney would be delivering eight
pounds of marijuana to a man named Al at a certain address between
7:00 and 8:00 p.m. The caller described Rodney, his clothing and automo-
bile and stated he would be carrying a brown leather briefcase. A second
call from the same informant indicated the delivery would be made at
3:00 p.m. rather than 7:00 p.m. A check of the power bill for the apart-
ment confirmed that the utilities were in the name of a woman named
Celeste, whom the informant claimed was Al's girlfriend. After the of-
ficers instituted surveillance on the apartment, the informant called a
third time, indicating that the plan had changed again and that the sus-
pects would use a red Toyota Corolla, not a black Porsche. Defendant
arrived shortly thereafter in the described car. The officers arrested him
immediately and seized a brown briefcase in his possession. Despite the
fact that the anonymous tip came in at 12:00 p.m., the officers had made
no effort to obtain an arrest warrant.123 While the court of appeals agreed
that the anonymous tip alone would not constitute sufficient probable
cause, it concluded that independent police investigation corroborated

115. Id.
116. 182 Ga. App. 502, 356 S.E.2d 222 (1987).
117. Id. at 502, 356 S.E.2d at 223.
118. 257 Ga. 636, 637, 362 S.E.2d 221, 222 (1987) (Smith, J., dissenting).
119. Id. at 638, 362 S.E.2d at 223.
120. Id. at 639-40, 362 S.E.2d at 223-24.

[Vol. 40



CRIMINAL LAW

the information. 2 1 As the dissenting opinion of Justice Smith points out,
the police were only able to corroborate entirely innocent facts: the per-
son named on the apartment's power bill and the type of car defendant
drove to the apartment. As Justice Smith argues, the supreme court's fail-
ure to review the decision of the court of appeals lets stand a holding that
an uncorroborated anonymous telephone tip can provide probable cause
for a warrantless arrest. 1" As the dissent later observed, "[N]ow a dis-
gruntled spouse, friend, or employee, can without any liability on his
part, evoke the full power of the government to harass another person
with three anonymous phone calls. 123

B. Search and Seizure

Stop and Frisk. In Verhoeff v. State, 24 yet another Markonni airport
case, the court of appeals revisited a question previously addressed in
McAdoo v. State, 12 in which it found three kinds of police-citizen en-
counters: verbal encounters involving no coercion or detention; brief stops
or seizures that must be accompanied by a reasonable and articulable sus-
picion; and arrest that must be supported by probable cause."s

1 In
Verhoeff, defendant deplaned in Atlanta, and Agent Markonni and an-
other agent confronted and questioned him. During the confrontation,
the agents neither arrested nor seized defendant, but the court held that
the officers' actions required neither probable cause nor reasonable suspi-
cion. '" The court reached this decision despite the fact that Markonni
aggressively questioned defendant as to his professed lack of identifica-
tion other than his airline ticket, which Markonni held while he ques-
tioned defendant. s8 Markonni informed him that they were looking for
drugs and narcotics coming through the airport and then reiterated his
request for "anything at all" with defendant's name on it."' When de-
fendant produced a Colorado driver's license with a name other than the
name on the ticket, Markonni arrested defendant for giving a false name
to a law enforcement officer.8 0 The court found that the confrontation
was a "verbal encounter involving no coercion or detention."'' 3 In reach-

121. 182 Ga. App. at 503, 356 S.E.2d at 224.
122. 257 Ga. at 642, 362 S.E.2d at 225 (Smith, J., dissenting).
123. Id., 362 S.E.2d at 226 (emphasis in original).
124. 184 Ga. App. 501, 362 S.E.2d 85 (1987).
125. 164 Ga. App. 23, 26, 295 S.E.2d 114 (1982).
126. 184 Ga. App. at 503, 362 S.E.2d at 87.
127. Id. at 502, 362 S.E.2d at 87.
128. Id. at 501, 362 S.E.2d at 86.
129. Id. at 502, 362 S.E.2d at 87.
130. O.C.G.A. § 16-10-25 (1988).
131. 184 Ga. App. at 503, 362 S.E.2d at 88.
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ing its conclusion, the court emphasized that the officers were dressed
casually and initiated the conversation by asking defendant if he would
speak with them. 1 2 Despite defendant's repeated statements that he had
no identification, the court found it significant that "[a]t no time did the
defendant refuse to produce identification. 1"8 In doing so, the court
seems to purposefully ignore the natural reaction of any citizen when con-
fronted with a police officer's request for information. Agent Markonni's
ability to comprehend this and exploit this mental state to the detriment
of all travellers' rights to privacy will go unchecked as long as the appel-
late courts continue to rely on an unrealistic definition of the meaning of
coercion. As long as this is done in the name of drug enforcement, this
erosion of well-recognized rights to privacy can be anticipated to continue
unabated.184

Probable Cause. A decision by a panel of the court of appeals in
Kelleher v. State,135 however, demonstrated that a portion of the court is
still willing to carefully assess the probable cause offered in support of an
application for a search warrant. Kelleher involved a search warrant for
marijuana or cocaine at a private residence. 136 The affidavit in support of
the application for the search warrant contained information largely de-
rived from the electronic surveillance of the Kelleher's two telephone
lines, indicating that the Kellehers were involved in large scale drug traf-
ficking, and that their son talked freely about using drugs, apparently at
home.137 The court, in reversing the trial court's denial of the motion to
suppress, found that the affidavit was not sufficient, holding that, even
assuming the affidavit established probable cause to believe defendants
were involved in drug trafficking, "it did not establish to a 'fair
probability' that marijuana or cocaine was currently being stored at the
residence."'"

Kelleher also presented an interesting factual context in which the
state could vigorously argue for the application of the "good faith excep-
tion" under United States v. Leon.'3' The court's opinion is silent on the

132. Id. at 503-04, 362 S.E.2d at 88.
133. Id. at 504, 362 S.E.2d at 88.
134. Compare United States v. Gonzalez, 842 F.2d 748 (5th Cir. 1988) and United States

v. Palen, 793 F.2d 853 (7th Cir. 1986) which held that when a defendant is confronted by an
officer in a public place identifying himself as "working narcotics" and asks for consent to
search, defendant has been subjected to an investigative stop that must be supported by
reasonable suspicion.

135. 185 Ga. App. 774, 365 S.E.2d 889 (1988).
136. Id. at 774, 365 S.E.2d at 889.
137. Id. at 774-75, 365 S.E.2d at 890-91.
138. Id. at 777, 365 S.E.2d at 892.
139. 468 U.S. 897 (1984).
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application of the "good faith exception" and with this omission the
Georgia appellate courts continue to avoid confronting head on the appli-
cation of the good faith exception in our state. ' "

Confidential Informants. In Bradford v. State,"4 a majority of the
court upheld a search warrant based on a tip from a confidential inform-
ant who stated that defendant was growing marijuana in his house,14 de-
spite the dissenting judge's opinion that there was no substantial basis for
crediting the information provided by the confidential informant. 4" The
affidavit indicated that the informant had seen marijuana in defendant's
residence within the past forty-eight hours and contained an assertion
that the informant had given reliable information in the past.14 4 Despite
the fact that the record was devoid of any showing of the informant's
reliability other than the assertion of past reliable information and that
the information was, in the words of the dissent, "provided in general
terms rather than with particularity,""' the majority found the affidavit
sufficient, though admitting that the affidavit and supplemental testi-
mony "are not a model of perfection for forming the basis to support the
issuance of a warrant ....

Search Incident to Arrest. In State v. Watkins,"7 the Georgia
Court of Appeals reversed the granting of defendant's motion to suppress
drugs seized in a search of defendant's car subsequent to the arrest of
defendant and his companion and after defendants were being already
transported to the police station."48 The fact that neither defendant was
at the scene when the police conducted the search incident to their ar-
rests did not foreclose the application of the rule announced by the
United States Supreme Court in New York v. Belton.14'

Inventory Search. In Whisnant v. State, 50 the court of appeals lim-
ited the use of impoundment as a justification for a search of a vehicle's

140. See, e.g., Browning v. State, 176 Ga. App. 420, 422-23, 336 S.E.2d 41, 44 (1985);
Futch.v. State, 178 Ga. App. 115, 118, 342 S.E.2d 493, 495 (1986) (Pope, J., concurring);
State v. Oliver, 183 Ga. App. 92, 93, 357 S.E.2d 889, 890 (1987).

141. 184 Ga. App. 459, 361 S.E.2d 838 (1987).
142. Id. at 460-61, 361 S.E.2d at 839-40.
143. Id. at 463, 361 S.E.2d at 841 (Pope, J., dissenting).
144. Id, at 460, 361 S.E.2d at 839.
145. Id. at 462, 361 S.E.2d at 841 (Pope, J., dissenting).
146. Id.
147. 182 Ga. App. 431, 356 S.E.2d 82 (1987).
148. Id. at 433, 356 S.E.2d at 83.
149. 453 U.S. 454 (1981).
150. 185 Ga. App. 51, 363 S.E.2d 341 (1987).
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contents.1" Pursuant to an arrest for speeding, the arresting officer took
both the driver and passenger to the county jail. When defendants re-
fused to consent to a search of the car, the officer brought in a drug dog,
obtained a search warrant, and found eight-six pounds of marijuana. The
court of appeals reversed the denial of the motion to suppress, determin-
ing that the police illegally impounded the vehicle because they never
gave defendants any permissible alternative to impoundment. 1 2 Since the
officer had no basis to arrest the passenger, who was an authorized driver
of the rental vehicle, he could have properly kept custody of the
vehicle."83

Consent to Search. In McSweeney v. State,"4 the court of appeals
followed the lead of numerous federal courts'' in holding that once an
aircraft passenger presents himself at an airport security checkpoint, he
has consented to the screening of his luggage and himself by airport se-
curity devices and cannot withdraw the consent and then depart."51

The court of appeals by-passed an opportunity to systematically ana-
lyze the issue of the scope of defendant's consent to search in Lopez v.
State."17 Lopez is one of the first of what will be many appearances in the
court of appeals of the highway drug courier profile, a mutated clone of
the airport drug courier profile. Georgia State Patrol Trooper Michael
Ralston pulled over defendants, both Spanish speaking males."' After is-
suing a warning citation and checking defendants' identification and car
registration, Ralston asked the men (one of whom spoke little English) if
they would consent to a search of the vehicle. Ralston had them sign a
bilingual consent form furnished by the Florida Highway Patrol's high-
way profile program. After searching defendants' trunk and luggage to no
avail, Ralston began dismantling their car. By removing a plastic vent on
the vehicle's door jamb, Ralston was able to observe packages of co-
caine. '' The court of appeals found no problem with the search, conclud-
ing that it "cannot say as a matter of law that the search was overly in-
trusive."1' 10 Judge Pope, joined by Judge Benham, dissented, stating: "I

151. Id. at 53, 363 S.E.2d at 343.
152. Id. at 51-52, 363 S.E.2d at 342.
153. Id. at 53, 363 S.E.2d at 342-43.
154. 183 Ga. App. 1, 358 S.E.2d 465 (1987).
155. See, e.g., United States v. DeAngelo, 584 F.2d 46, 48 (4th Cir. 1972).
156. 183 Ga. App. at 3-4, 358 S.E.2d at 467-68.
157. 184 Ga. App. 31, 360 S.E.2d 722 (1987).
158. Id. at 31, 360 S.E.2d at 722. Trooper Ralston will soon rival the omnipresent DEA

Agent Paul Markonni in generating appellate litigation over his warrantless searches of
travellers through Georgia. See id.; Tarwid v. State, 184 Ga. App. 853, 363 S.E.2d 63 (1987).

159. 184 Ga. App. at 31, 360 S.E.2d at 723.
160. Id. at 32, 360 S.E.2d at 723.
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am unable to agree with the conclusion of the majority that the totality of
the circumstances supported the trial court's determination that appel-
lants freely and voluntarily consented to the scope of the search carried
out here or that the request to search was reasonably induced."''

In holding that the search was not overly intrusive, the majority failed
to address the heart of the issue, which the court should anticipate will
not disappear as the highway courier profile leads to more and more ar-
rests. The issue is whether a traveller's generalized consent to search
(usually extracted in response to the misleading question of "Do you
mind if I look in your car?") obtained by a highly motivated officer spe-
cially trained in detecting drugs and securing "voluntary" consent to
search, fairly encompasses a roadside search that extends to portions of
the vehicle accessible only by actually dismantling the automobile.

Application for Search Warrants. In Holstein u. State,' the
court of appeals held that the statutory provision authorizing only officers
of the state or its political subdivisions "charged with the duty of enforc-
ing criminal laws" to apply for a search warrant16 means exactly what it
says. In Holstein, the court found that the officer obtaining the search
warrant failed to comply with the conditions of certification.'" The
search warrant, therefore, could not be issued on his application because
the officer lacked proper certification and was no more than a private
citizen.

Pretext Searches. As previously noted, the highway drug courier
profile, which has migrated from its spawning grounds in South Florida
northward along the Georgia interstate highway system with relentless
progress, can be expected to be a great source of activity in the criminal
area. A number of cases in this survey period mark this profile's initial
appearances in our appellate courts. The specially trained officers, ini-
tially operating under the aegis of programs dubbed "Operation Night-
hawk" and "Operation Pipeline," employ tactics that chafe at the con-
straints of several previously well-recognized limitations on warrantless
searches and seizures. The aggressive use of these techniques, coupled
with the fact that only the successful searches involving substantial quan-
tities of drugs and cash are brought to court, insure that attempts to de-
fine the parameters in this area will occupy the appellate courts for years
to come. Based on the courts' extensive experience with the airport drug

161. 184 Ga. App. at 35, 360 S.E.2d at 724 (Pope, J., dissenting).
162. 183 Ga. App. 610, 359 S.E.2d 360 (1987).
163. Id. at 611, 359 S.E.2d at 361 (quoting O.C.G.A. § 17-5-20 (1982)).
164. 183 Ga. App. at 611, 359 S.E.2d at 361; O.C.G.A. § 35-8-17(a) (1982).
165. Mason v. State, 147 Ga. App. 179, 248 S.E.2d 302 (1978).
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courier profile, the parent from which this program was cloned, the courts
can well anticipate a considerable amount of future litigation on these
questions. In addition to the issue of consent, and more particularly the
determination of the intended scope of a defendant's consent to search
the automobile, these searches present for the first time in Georgia appel-
late decisions a serious question of pretextual stops and subsequent
seizures.

In ruling on issues involving highway drug courier profile stops, courts
in other jurisdictions have been initially less than receptive to the abuses
generated by use of this technique. Most notably, the Eleventh Circuit
Court of Appeals has on two occasions struck down stops under the pro-
file as illegal pretextual traffic stops. In United States v. Smith,'" the
Eleventh Circuit ruled that Florida's counterpart to Trooper Ralston, a
Florida State Trooper named Vogel, violated the fourth amendment when
he stopped a vehicle heading north on Interstate 95 for the alleged traffic
violation of weaving. 1

17 The trooper's ostensible purpose was to investi-
gate the possibility of drunk driving. The trooper also testified that the
vehicle and driver matched certain characteristics of the highway courier
profile, including the trooper's observations that: two young men were
driving the car; the car bore out of state plates; the time was 3:00 a.m.;
the driver of the car was driving in accordance with all traffic regulations;
and the passengers did not look at the officer's car when they passed it
parked in the median.'" The Eleventh Circuit held that the officer's stop
for the traffic violation was a mere pretext for his true intentions of inves-
tigating drug violations, stating: "in determining when an investigatory
stop is unreasonably pretextual, the proper inquiry . . . is not whether
the officer could validly have made the stop but whether under the same
circumstances a reasonable officer would have made the stop in the ab-
sence of the invalid purpose."'' The Eleventh Circuit applied the same
test to invalidate yet another highway profile case on the pretext issue in
United States v. Miller.'"

The question of the pretextual nature of these stops in Georgia first
appears in this survey period in the previously discussed decision of the
court of appeals in Lopez v. State."' Not too surprisingly, the question
appears only in the dissenting opinion." 2 The majority chose to resolve
the case on its perfunctory conclusion that "[t]he state trooper was justi-

166. 799 F.2d 704 (11th Cir. 1986).
167. Id. at 706.
168. Id. at 707.
169. Id. at 709 (emphasis in original).
170. 821 F.2d 546, 549-50 (1987).
171. 184 Ga. App. 31, 360 S.E.2d 722 (1987).
172. 184 Ga. App. at 33, 360 S.E.2d at 724 (Pope, J., dissenting).
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fled in stopping, the vehicle, as it had an improperly functioning tail-
light."117' A careful reading of the case indicates that Trooper Ralston
stopped defendants for an alleged "traffic violation" of a "dim or non-
functioning taillight" 174 that, as the dissent points out, did not even need
to be illuminated, as the car was stopped over one hour after sunrise.175
The record on appeal also indicated that Trooper Ralston attended a
DEA seminar just two months before, at which he learned what factors
and characteristics to look for in narcotic trafficking. '

7
1 The record fur-

ther reflected:

that since that time he had stopped between 35 and 40 vehicles he con-
sidered suspicious under the 'drug courier profile,' most of which were
apparently operated by blacks and Hispanics; that out of those stops he
had made 14 or 16 drug trafficking cases; and that everyone stopped had
consented to a search of the vehicle.1 77

Applying the test in United States v. Smith, 17 the dissenters would have
concluded that while a reasonable officer could have made the initial stop
for the taillight problem, a reasonable officer would not have done so in
the absence of an illegitimate motivation.17'

In Tarwid v. State,18 a panel decision authored by Judge Pope, joined
by Judge Birdsong and Judge Deen (the author of Lopez), the court in-
validated a consent that yielded more than nine pounds of cocaine due to
the pretextual nature of the alleged traffic stop.181 Trooper Ralston ini-
tially stopped the vehicle, travelling northbound on Interstate 75, and is-
sued a warning ticket for speeding. The driver of the vehicle refused the
trooper's request for consent to search. Trooper Ralston allowed the vehi-
cle to proceed north but radioed ahead to a deputy sheriff relating that
the people in the vehicle exhibited signs of trafficking in drugs. The dep-
uty sheriff that subsequently stopped the car testified that he did so be-
cause the car was traveling only 45 to 50 m.p.h. Because of the early
morning hour, the deputy sheriff suspected that the driver (who Ralston
had just stopped, questioned, and released) might be intoxicated. After
running checks on the driver's license and car registration, the officer
asked for consent to search. When the occupants refused, the deputy
stated that he could call for a drug dog and obtain a search warrant. De-

173. Id. at 32, 360 S.E.2d at 723.
174. Id. at 31, 360 S.E.2d at 722.
175. Id. at 33, 360 S.E.2d at 724 (Pope, J., dissenting).
176. Id. at 34-35, 360 S.E.2d at 725.
177. Id. at 35, 360 S.E.2d at 725.
178. 799 F.2d at 709.
179. 184 Ga. App. at 35-36, 360 S.E.2d at 724 (Pope, J., dissenting).
180. 184 Ga. App. 853, 363 S.E.2d 63 (1987),
181. Id. at 856, 363 S.E.2d at 66.
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fendants relented and signed a written consent to search.82 Applying the
test set forth in United States v. Smith,"" the court invalidated the
search, finding that:

Under the circumstances present here, a reasonable officer would not
have concluded that appellants were intoxicated solely because they were
travelling slightly under the posted maximum limit, and, absent an ille-
gal motivation, would not have continued to detain appellants from as-
certaining that they were not, in fact, driving under the influence.'"

In Whisnant v. State,185 another panel of the court indicated the
court's view of some of the limiting aspects of the pretext theory.18s An
officer stopped defendants for speeding, 65 m.p.h. in a 55 m.p.h. zone.
Defendants were travelling north on Interstate 75, driving a rental car
from Miami. The officer testified that he was "suspicious" that defend-
ants were involved in drug activity because they met certain drug courier
profile characteristics. 187 The court held that this was not a pretextual
stop, emphasizing that "there is no suggestion that the officer decided to
pursue and stop the appellants' car before the traffic violation occurred.
On the contrary, the evidence shows that the officers' attention was ini-
tially drawn to the appellants' vehicle because it sped past him on the
highway.

' ' s

Needless to say, the appellate courts have not even begun to hear the
last from the highway drug courier profile. The stops under this program
involve an interference with a traveller's progress far more significant
than that involved in the initial "consensual" approach by plainclothed
officers to an airport traveller. Additionally, as Judge Pope observed in
Lopez, "the 'suspicious' characteristics cited by Trooper Ralston, based
on the vaguest of 'profiles,' are so negligible as to be nonexistent. In con-
trast, the airport drug courier profile is held to a much more encompass-
ing standard of suspicious actions." 18'

In addition to the already touched-upon issues of the permissible scope
of a generalized consent to search a vehicle and the question of pretextual
stops and seizures, there remains the question whether, and to what ex-
tent, the presence or absence of some or all of the profile characteristics
constitutes reasonable and articulable suspicion so as to justify a Terry

182. Id. at 853-54, 363 S.E.2d at 64.
183. 799 F.2d at 709.
184. 184 Ga. App. at 855, 363 S.E.2d at 64.
185. 185 Ga. App. 51, 363 S.E.2d 341 (1987).
186. Id. at 53, 363 S.E.2d at 342-43.
187. Id. at 51-52, 363 S.E.2d at 342.
188. Id. (emphasis in original).
189. 184 Ga. App. at 35, 360 S.E.2d at 725 (Pope, J., dissenting).
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type stop. Once such a stop is made, the profile permits officers to boot-
strap their way to obtain and rely on the consents to search that seem to
flow with virtual inevitability from almost every one of the roadside
stops.190

False Statements in Search Warrant Affidavits. In Kelly v.
State, ' Justice Smith was once again required to rail against the failure
of the appellate courts to properly control purposeful misconduct in the
fourth amendment area.1"2 The court of appeals upheld a search warrant
despite the. fact that the officer had lied to the issuing magistrate, indicat-
ing that he relied on information provided by an informant known to him
personally for five years.1"3 Another officer, not the applicant, had the
only contact with the informant.'" Justice Smith, joined by three other
Justices, dissented from the supreme court's denial of certiorari, arguing
that the analysis of the problem in terms of remaining probable cause
misses the point. ' " What occurred was an affront to the integrity of the
court system itself: "Until this Court or some court stands up and says
that law enforcement officers must abide by the law in enforcing the law,
such instances, as we have here, will be the rule-not the exception."'"

C. Defendant's Statements

In-Custody Statements. In a fragmented full court opinion, the
court of appeals held that the trial court erred in failing to exclude the
defendant's in-custody statement in Ryals v. State.197 The plurality opin-
ion reversed defendant's conviction based on its finding that defendant's
statement was obtained as a result of a fourth amendment violation
under Dunaway v. New York,'" because the police arrested defendant
without probable cause.'" In a concurring opinion written by Chief Judge
Birdsong and joined by Judge Pope, the court makes a rare but instruc-
tive visit to the issue of attenuation of illegal taint.200 Reviewing existing
authority on this issue, the concurring judges demonstrate that there

190. See, e.g., 184 Ga. App. at 32, 360 S.E.2d at 723 ("[Ralston] stated further that out
of those 140] stops, everyone stopped had consented to a search of the vehicle and 14 or 16
drug trafficking cases had resulted.")

191. 257 Ga. 562, 362 S.E.2d 200 (1987).
192. 125 Ga. at 563, 362 S.E.2d at 200-01 (Smith, J., dissenting).
193. Id. at 562, 362 S.E.2d at 200.
194. Kelly v. State, 184 Ga. App. 337, 338, 361 S.E.2d 659, 661 (1987).
195. 257 Ga. at 562, 362 S.E.2d at 200 (Smith, J., dissenting).
196. Id. at 563, 362 S.E.2d at 200.
197. 186 Ga. App. 457, 458, 367 S.E.2d 309, 311 (1988).
198. 442 U.S. 200 (1979).
199. 186 Ga. App. at 458-59, 367 S.E.2d at 311.
200. Id. at 459, 367 S.E.2d at 312 (Birdsong, J., concurring).

1988]



MERCER LAW REVIEW

were no events of sufficient significance to establish attenuation of the
initial taint from the defendant's illegal arrest."'

Requests for an Attorney. Seven years after the United States Su-
preme Court announced its bright line rule in Edwards v. Arizona2 ' that
once a defendant invokes his right to counsel, all police questioning must
cease, Georgia law enforcement personnel and, even more surprisingly,
Georgia trial courts still have difficulty in comprehending and applying
this rule.

The case of State v. Jenkins, 20 a Georgia Supreme Court decision af-
firming a trial court order suppressing defendant's confession, indicates
how little understanding of the Edwards proscription has filtered down to
the enforcers of our criminal laws. Defendant called the Tifton Police De-
partment and said he committed a crime. When initially read his rights,
defendant indicated he did not wish to make a statement at that time.
Questioned later, defendant said "he would tell [the policeman] more af-
ter he talked to a lawyer."204 The next day a detective questioned defend-
ant again. Defendant said he did not wish to make any statement but
signed a waiver of rights form. Several hours later, the same detective
read defendant the form he had signed and then obtained the written
confession on which defendant was convicted.2 0 Rejecting the state's ar-
gument that the detective who obtained the statement was not the same
one who heard defendant's request for a lawyer, the court affirmed the
suppression of the confession, noting: "Particularly troubling is the in-
struction entered on the jail's record book that (the defendant] not be
allowed phone calls or visitors 'until Larry Scarborough [defendant's
counsel] says he can.' This entry was made after Jenkins said that he
would tell more after he had talked with a lawyer."12 0

The case of Brown v. State20 7 demonstrates that some trial courts have
had similar difficulties following Edwards. In Brown, the police arrested
defendant on murder charges after he called police, claiming responsibil-
ity for a year-old unsolved killing.208 When police began interrogating
him, defendant requested that they summon a lawyer who previously rep-
resented him. The lawyer arrived, found defendant too intoxicated to
communicate with him, and requested that the police transfer defendant
to Georgia Regional Hospital. The lawyer also notified the officers not to

201. Id. at 459-61, 367 S.E.2d at 312-13.
202. 451 U.S. 477 (1981).
203. 257 Ga. 741, 363 S.E.2d 551 (1988).
204. Id. at 741, 363 S.E.2d at 552.
205. Id. at 742, 363 S.E.2d at 552.
206. Id. at 742-43, 363 S.E.2d at 553.
207. 257 Ga. 330, 357 S.E.2d 563 (1987).
208. Id. at 331, 357 S.E.2d at 564.
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attempt to question defendant. Sometime thereafer, the lawyer refused a
Georgia Bureau of Investigation ("GBI") agent's request for permission to
interview defendant. After the police transferred defendant to Georgia
Regional Hospital, a GBI agent appeared on three separate occasions, ob-
taining inculpatory statements each time after giving a Miranda warning.
The trial court admitted the statements and the jury convicted defendant
of murder.210 The supreme court reversed, holding that the GBI agent
obtained the statements in clear violation of Edwards.210

D. Preliminary Proceedings

Indictments and Accusations. Two cases addressing the issue of
fatal variance between the crime charged and proof at trial demonstrated
a fundamental split in the court of appeals that promises to continue to
inject uncertainty in this area of the law until the Georgia Supreme Court
steps in to resolve the confusion. The opinions in these cases indicate a
clear and equal division in the court of appeals, with Judge Beasley con-
stituting the swing vote.

In the first case, Nesmith v. State,' Judges Pope, Birdsong, Sognier,
and Benham voted to reverse defendant's misdemeanor shoplifting con-
viction due to a fatal variance.21 The shoplifting statute213 provides five
different methods by which an individual may commit the crime of shop-
lifting, including the altering of a price marker"1 4 and, in a separate sub-
section, the interchanging of price labels.2

1
6 In Nesmith, the state charged

defendant with altering price markings on two items. The evidence at
trial showed that defendant had, in fact, interchanged the price labels.""
Four of the judges held that defendant's conviction must be reversed,
stating that the 1978 whole court opinion in Walker v. State"7 con-
trolled."' Walker relied on an 1874 decision of the Georgia Supreme
Court that announced the original rule: "If the indictment sets out the
offense as done in a particular way, the proof must show it so, or there
will be a variance."'219 Judge Beasley concurred specially, constituting the

209. Id. at 332-33, 357 S.E.2d at 565-66.
210. Id.
211. 183 Ga. App. 529, 359 S.E.2d 421 (1987).
212. Id. at 531, 359 S.E.2d at 422.
213. O.C.G.A. § 16-8-14 (1982).
214. Id. § 16-8-14(a)(2).
215. Id. § 16-8-14(a)(4).
216. 183 Ga. App. at 529, 359 S.E.2d at 421.
217. 146 Ga. App. 237, 246 S.E.2d 206 (1978).
218. 183 Ga. App. at 530, 359 S.E.2d at 422.
219. 146 Ga. App. at 241-42, 246 S.E.2d at 210.
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fifth vote to reverse the conviction.220 Judge Beasley's opinion focused on
her interpretation that each of the subsections in the statute describes a
method or manner of behavior that can violate the statute: "By creating
this list of expressly defined methods, the legislature has made each mu-
tually exclusive of the others, insofar as the legal description of the be-
havior is concerned." 221 The four dissenters, on the other hand, argued
that defendant's conduct fell within the prohibitions of both subsections,
and that the accusation informed the accused of the charges against him
with sufficient specificity to enable him to prepare a defense and avert
surprise at trial.222 The dissent sought to distinguish Walkers 3 as a case
in which the two subsections of the code did not prohibit the same
conduct. 

2 '

The same lineup of the court produced the opposite result in Chambers
v. State2 5 when Judge Beasley cast her swing vote with the four judges
who dissented in the previous case .22  The state charged defendant with
cruelty to children under Official Code of Georgia Annotated section 16-5-
70.227 The indictment alleged that defendant maliciously caused "a child
under the age of 18 cruel physical and mental pain. 2 2 s The trial judge,
however, charged the jury in the language of the statute that "any person
commits the offense of cruelty to children when he maliciously causes a
child under the age of eighteen cruel or excessive physical or mental
pain. When the jury returned with a question specifically directed at
the wording of the indictment, the trial court again instructed the jury in
the statutory language, this time over defendant's objection.23 0 The ma-
jority upheld the instruction, concluding with no detailed discussion or
analysis that the trial court's definition of cruelty to children "could not
have confused or misled the jury from its assigned task of deciding
whether Chambers had committed the offense of cruelty to children as
charged in the indictment .... "21 Judge Beasley, concurring specially,
based her vote to affirm on her reading that section 16-5-70 contains two

220. 183 Ga. App. at 531, 359 S.E.2d at 423 (Beasley, J., concurring).
221. Id.
222. Id. at 532, 359 S.E.2d at 423-24 (Deen, J., dissenting).
223. 146 Ga. App. at 237, 246 S.E.2d at 206.
224. 183 Ga. App. at 532, 359 S.E.2d at 423-24 (Deen, J, dissenting).
225. 183 Ga. App. 874, 360 S.E.2d 438 (1987).
226. See supra notes 231-33 and accompanying text.
227. 183 Ga. App. at 877-78, 360 S.E.2d at 441 (Birdsong, CJ., dissenting); O.C.G.A. §

16-5-70 (1988).
228. 183 Ga. App. at 875, 360 S.E.2d at 439-40 (Beasley, J., concurring) (quoting

O.C.G.A. § 16-5-70(b) (1988)).
229. Id. at 876, 360 S.E.2d at 440 (Birdsong, C.J., dissenting) (emphasis in original).
230. Id. at 876-77, 360 S.E.2d at 440.
231. Id. at 874-75, 360 S.E.2d at 439.
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subsections that provide for two separate methods or manners to violate
the statute."2 According to Judge Beasley, the different words within
subsection (b) relating to the crime, "excessive," "physical," and
"mental," are desciptive terms, not words that denote different meth-
ods."s The dissenting opinion, written by Chief Judge Birdsong, views
Walker v. State2' as controlling once again noting that the Georgia Su-
preme Court has recently approved of Walker in Lumpkin v. State.1s6

According to the dissenters, in passing section 16-5-70, the legislature de-
lineated nine different ways that the offense of cruelty to children could
be committed.130 The dissent recognized that if part of a code section was
applicable, it was not error to charge the code section in its entirety so
long as the jury is not misled.' 7 In Chambers, however, the jury's request
for additional instructions indicated that it was, in fact, confused regard-
ing the effect of the exact wording of the indictment."8 As a result, the
dissent concluded that there was a fatal variance requiring reversal.2 3

9

Bail. The 1988 legislature passed a rewritten version of Official Code of
Georgia Annotated section 17-6-1 that governs pretrial release on bail,
appeal bonds, and the courts that are authorized to set bail regarding
particular offenses.240-The new statute generally tracks the provisions of
the old but sets them out in an entirely new format.24" The major sub-
stantive changes impact the crimes of aggravated child molestation and
possession of Schedule I and II controlled substances with intent to dis-
tribute, both of which are now subject to more restrictive conditions for
bail.242 The legislature added these offenses to the list of crimes that are
bailable only before a superior court judge." 8 The legislature eliminated
the crime of perjury from this list, making it bailable before a court of
inquiry.2

44

Subsections (c) and (d) are new. They provide for procedural aspects of

232. Id. at 875-76, 360 S.E.2d at 439-40 (Beasley, J., concurring).
233. Id. at 876, 360 S.E.2d at 440.
234. 146 Ga. App. 237, 246 S.E.2d 206 (1978).
235. 183 Ga. App. at 877-78, 360 S.E.2d at 441 (Birdsong, J., dissenting) (citing Lumpkin

v. State, 249 Ga. 834, 836, 295 S.E.2d 86, 88 (1982)).
236. Id. at 879, 360 S.E.2d at 442 (citing Searcy v. State, 168 Ga. App. 233, 308 S.E.2d

621 (1983)).
237. Id.
238. Id.
239. Id.
240. O.C.G.A. § 17-6-1 (Supp. 1988).
241. Id.
242. Compare id. with id. § 17-6-1 (1982).
243. Id. § 17-6-1(a) (Supp. 1988).
244. Id. § 17-6-1(b).
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setting bail in the enumerated categories,"8 Subsection (c) requires the
court of inquiry to notify the superior court in writing within forty-eight
hours of holding a hearing for a person charged with any of the offenses
that are bailable only before a judge of the superior court.' The superior
court must then notify the district attorney and set a hearing on bail
within twenty days.2 ' Subsection (d) permits a person charged with one
of the enumerated offenses to petition the superior court for bail. 2

4
8 Upon

the filing of such a petition, the statute requires the superior court to
notify the district attorney and set a hearing within ten days2'

Under the 1988 version, the statute mandates that the superior court
make certain findings before granting the release of a person charged with
one of the enumerated offenses.20 The new statute eliminates the power
of the superior court to release the person on his own recognizance.",
Finally, in subsection (g), governing release on appeal bond, the new stat-
ute adds the offenses of aggravated child molestation and trafficking in
cocaine or marijuana to the list of crimes that preclude eligibility of ap-
peal bond to defendants sentenced to serve seven years or more". 2

Discovery. In Taylor v. State,' the court of appeals addressed the
issue of defendant's access to the personnel files of the police officers who
witnessed and assisted in appellant's arrest.'" A majority of the court
concluded that defendant's request for production was an improper "fish-
ing expedition" based on the court's observation that defendant failed to
show that the files (which the state never produced to defendant or the
trial court) contained anything that would have aided the defendant." A
dissent pointed out that the state failed to properly contest defendant's
subpoena and, more importantly, the files in question did not appear in
the appellate record.2" Since defendant's sole defense to the charge of
obstruction of an officer was that the officers were the aggressors, the dis-
senter felt that this situation entitled defendant to at least an in camera
review of the files."'

245. Id. § 17-6-1(c) & (d).
246. Id. § 17-6-1(c).
247. Id.
248. Id. § 17-6-1(d).
249. Id.
250. Id. § 17-6-1(e).
251. Compare id. § 17-6-1(a) (1988) with id. § 17-6-1(a) (1982).
252. Id. § 17-6-1(g) (Supp. 1985).
253. 182 Ga. App. 494, 356 S.E.2d 216 (1987).
254. Id. at 495-96, 356 S.E.2d at 217.
255. Id. at 496, 356 S.E.2d at 217.
256. Id. at 497, 356 S.E.2d at 218 (Deen, J., dissenting).
257. Id.
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In Napper v. Georgia Television Co.,"' a civil case with potential for
substantial effect on discovery in criminal cases, the Georgia Supreme
Court held in a lengthy opinion that the Public Records Act'" was appli-
cable to the investigatory files relating to the Wayne Williams case."' In
reaching this finding, the court rejected arguments that the pendency of a
habeas corpus petition by the original defendant should block production,
but held that the trial court should delete information that would unnec-
essarily violate the privacy of persons accused but not prosecuted.26

Worth v. State'26 called on the court to refine the limitations of Official
Code of Georgia Annotated section 17-2-211, which requires the state to
produce to defendant a copy of any scientific reports that the state will
introduce at trial.26 In Worth, defendant objected to the testimony of a
private physician regarding his emergency room examination of the vic-
tim because the state had not produced to defendant a copy of the physi-
cian's scientific report that the witness referred to in giving testimony"
The court found the emergency room record a producable record under
the statute even though it was not generated as a result of an examina-
tion usually conducted by one connected with law enforcement or by a
public official.'0 While the court also concluded that the document was
"available" to the prosecution even though not in its possession,26 the
court held it will not charge the state with non-compliance when defend-
ant has demonstrated a lack of diligence.' 7

In Roman v. State,'6" the court further delimited the effect of the ten
day rule regarding notice of intention to use prior convictions or similar
offenses requirement contained in Rule 31.1 of the Uniform Superior
Court Rules.2 9 The state notified defendant's attorney eight days before
trial of its intention to use evidence of a prior conviction and notified
defendant's attorney of its intention to use evidence of a similar occur-
rence only four days prior to trial.' 70 Regarding the prior conviction, the
trial court properly exercised its discretion specifically provided for in
Rule 31.1 to shorten the ten day period to eight days when defendant's

258. 257 Ga. 156, 356 S.E.2d 640 (1987).
259. 1982 Ga. Laws 1789 (codified at O.C.G.A. § 50-18-70(a) (1986)).
260. 257 Ga. at 166, 356 S.E.2d at 648.
261. Id. at 170, 356 S.E.2d at 652.
262. 183 Ga. App. 68, 358 S.E.2d 251 (1987).
263. Id. at 71-72, 358 S.E.2d at 254-55 O.C.G.A. § 17-2-211 (1988).
264. 183 Ga. App. at 70, 358 S.E.2d at 254.
265. Id. at 71, 358 S.E.2d at 254.
266. See Luck v. State, 163 Ga. App. 657, 658, 295 S.E.2d 584, 585-86 (1982).
267. 183 Ga. App. at 72, 358 S.E.2d at 255.
268. 185 Ga. App. 32, 363 S.E.2d 329 (1977).
269. Id. at 32-33, 363 S.E.2d at 331.
270. Id. at 32, 363 S.E.2d at 330.
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attorney had ten days oral notice of the state's intention.27 1 In regard to
the similar offense evidence, no reversal was required for two reasons:
first, the prosecuting attorney did not learn of the evidence until the
same day he furnished it to defendant; and second, the state agreed to a
continuance, if necessary, to allow defendant time to interview the wit-
nesses who would testify about the similar occurrence."'

The court wrestled with the question of how strictly the state will be
required to comply with the requirement that it furnish a list of witnesses
to defendant upon demand in two cases. This requirement is contained in
both the Georgia code27' and in the Uniform Superior Court Rules.2 7' In
the first case, Kickery v. State,275 a majority of the court of appeals up-
held defendant's conviction, rejecting his claim that the failure of the
state to place the name of the victim of a prior similar offense on the list
of witnesses.276 The court concluded that notice of intention to present
evidence of a prior conviction and the attached copy of the prior indict-
ment pursuant to Rule 30.3 of the Uniform Superior Court Rules was
sufficient to comply with the statutory requirement to provide a list of
witnesses.27 7 Under similar circumstances, the court reached the same re-
sult in State v. McBride, 7

1' notwithstanding the interim six to three deci-
sion by the court of appeals that the prosecution had misled the defense
by omitting a similar transaction victim's name from the list of
witnesses.27'

Double Jeopardy. A significant number of pleas of former jeopardy
arise from the failure of the state to charge a defendant with all crimes
arising from the same transaction as required by Official Code of Georgia
Annotated section 16-1-7(b)280 that provides in relevant part: "[i]f the
several crimes arising from the same conduct are known to the proper
prosecuting officer at the time of commencing the prosecution and are
within the jurisdiction of a single court, they must be prosecuted in a
single prosecution ...."2 1 As usual, several cases in the survey period
dealt with the interpretation of this procedural double jeopardy
provision.

271. Id. at 33, 363 S.E.2d at 331.
272. Id.
273. O.C.G.A. § 17-7.110 (1982).
274. GA. UNIV. SuP. CT. R. 30.3 (1988).
275. 185 Ga. App. 274, 363 S.E.2d 805 (1987).
276. Id. at 276, 363 S.E.2d at 807.
277. Id.
278. 258 Ga. 321, 368 S.E.2d 758 (1988).
279. McBride v. State, 185 Ga. App. 271, 273, 363 S.E.2d 802, 804 (1987).
280. O.C.G.A. § 16-1-7(b) (1988).
281. Id.
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In Baker v. State,"s the Georgia Supreme Court was faced with deter-
mining what standard of knowledge should be required to prove the
crimes were "known to the proper prosecuting officer. ' '

1
8

3 In Baker, the
officer arrested defendant for driving with no taillights and, at the same
time, charged him with the felony offense of being an habitual violator.
The arrest report made note of both offenses. Defendant entered a guilty
plea to the taillight offense in state court and was subsequently indicted
on the felony charge. Despite the fact that defendant's single arrest re-
port clearly set out both offenses, the trial court denied defendant's
double jeopardy plea."" The court of appeals affirmed, as did the su-
preme court,185 declining to adopt a constructive knowledge standard that
would require dismissal if the prosecutor knew or should have known of
the other offense."s The court distinguished State v. Gilder,87 by ruling
that the language referring to the prosecutor's constructive knowledge of
the other offense was simply dicta.2" The court in Baker concluded that
such a standard is not mandated by the statute and would place too great
a burden on prosecutors, and adopted an "actually known" standard."
Under this standard, the court found that defendant failed to establish
that the assistant solicitor had actual knowledge,' 0 based on the solici-
tor's testimony that he did not remember if an arrest report was in
Baker's file when he prosecuted the case, and the fact that the solicitor's
office, in keeping with their policy on destruction of files ninety days after
the disposition of a case, had destroyed the file.'"

The court applied the rule announced in Baker to deny defendant's
similar double jeopardy claim in Powe v. State.2" In Powe, the authori-
ties ticketed defendant for improper lane change, and also arrested him
for trafficking in marijuana. Shortly after his arrest, defendant appeared
in state court without counsel and pleaded guilty to the traffic charges.
The trial court asked defendant if he had any other outstanding charges.
Defendant replied truthfully that he had a case then pending in the supe-
rior court, but did not state that it was a marijuana trafficking charge.
Neither the judge nor the solicitor chose to follow up this statement with

282. 257 Ga. 567, 361 S.E.2d 808 (1987).
283. Id. at 567, 361 S.E.2d at 809 (quoting O.C.G.A. § 16-1-7(b) (1988)).
284. Id. at 567-68, 361 S.E.2d at 809.
285. 257 Ga. at 569, 361 S.E.2d at 810.
286. Id. at 568, 361 S.E.2d at 809.
287. 145 Ga. App. 731, 245 S.E.2d 3 (1978), aff'd, 242 Ga. 285, 248 S.E.2d 659 (1978).
288. 257 Ga. at 568, 361 S.E.2d at 809.
289. Id. This actual knowledge standard was first advanced by Justice Weltner in his

concurring opinion in McCannon v. State, 252 Ga. 515, 519, 315 S.E.2d 413, 416 (1984).
290. 257 Ga. at 569, 361 S.E.2d at 810.
291. Id. at 568, 361 S.E.2d at 810.
292. 257 Ga. 563, 565, 361 S.E.2d 811, 812 (1987).
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any questions at all.2 "3 On appeal, the supreme court agreed with the trial
court that defendant had failed to show that the solicitor had actual
knowledge of the felony case.39

In Nguyen Ngoc Tieu v. State,2" the state asserted that "the factual
situation in the case at bar appears to be without precedent in the annals
of American jurisprudence."'

290 Without precedent, indeed. The charge
against defendant was felony murder. After two days of testimony, during
which two eyewitnesses identified defendant as the man they saw stab the
victim in the chest, and after the jury heard defendant's taped confession,
the court discovered a minor mistake: defendant Tieu's cellmate, Hen
Van Nguyen, had occupied defendant Tieu's place in the courtroom for
those first two days of trial. Apparently no one paid attention to Mr.
Nguyen's complaints that they had the wrong man. In what must be the
most telling commentary on the state of indigent defense in Georgia,
Tieu's appointed counsel testified that he thought the person brought
into the courtroom was his client.297 The attorney testified that he found
it "a little bit disarming" that his client was "unable to work with us,"
but added that he and the interpreter "didn't know whether it was inten-
tional or not" and that they "frankly thought that he was trying to pre-
tend or play games with [them] .... ,298

The state moved for a mistrial, which was granted over defendant's ob-
jection. The court subsequently tried the real defendant Tieu, overruled
his objection based on double jeopardy, and convicted him of felony mur-
der on the same evidence, sentencing him to life.2" On appeal, the su-
preme court held that defendant "was not placed in legal jeopardy in the
earlier proceeding, since it was another individual and not the appellant
who was placed on trial."300 The court cited no authority for this proposi-
tion. Instead, the court seems to have relied on its conclusion that, since
one of the most basic rights a defendant has is to be present at his own
trial,0 ' "it is doubtful that a defendant who has been charged with a cap-
ital felony and who is in police custody has the capacity to waive his right
to be present at the commencement of the trial."3 2 All of the court's Jus-

293. Id. at 564, 361 S.E.2d at 812.
294. Id.
295. 257 Ga. 281, 358 S.E.2d 247 (1987).
296. Id. at 282, 358 S.E.2d at 247.
297. Id. at 281-83, 358 S.E.2d at 247-48.
298. Id.
299. Id. at 282, 358 S.E.2d at 247.
300. Id. at 284, 358 S.E.2d at 249.
301. Id. at 283, 358 S.E.2d at 248. See Lewis v. United States, 146 U.S. 370, 372 (1892);

Illinois v. Allen, 397 U.S. 337, 338 (1970).
302. 257 Ga. at 284, 358 S.E.2d at 248-49.
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tices concurred, except Justice Smith.3 03

In his dissent, Justice Smith analyzed how the ruling violated long-
standing precedent regarding double jeopardy and the underlying policies
that the bar seeks to implement, including the principles that jeopardy
attaches when the jury is sworn, the concept of "manifest necessity" as a
prerequisite to a mistrial that does not bar a retrial, the defendant's val-
ued right of trial by the first jury selected, and the proscription against
giving the prosecution two opportunities to convict a defendant.3'

Speedy Trial. Official Code of Georgia Annotated section 17-7-170
sets forth a statutory right to speedy trial, upon proper demand, in a
criminal case.3

'
s Although a form of this statute has been in Georgia's

criminal code since 1859,306 its application continues to generate both liti-
gation and legislation concerning the sufficiency of the wording of the de-
mand, the timing of its filing, and what constitutes proper service on the
prosecutor.

On the sufficiency of a written demand, different panels of the court of
appeals took very different approaches in similar circumstances, resulting
in opposite results. In State v. Prestia,3 0 7 defendant filed a letter with the
clerk's office that, inter alia, demanded "trial by jury at this or the next
succeeding term of court pursuant to O.C.G.A. § 17-7-170. ''30 8 The trial
court granted defendant's motion for acquittal pursuant to Official Code
of Georgia Annotated section 17-7-170(b).30' The state appealed, specifi-
cally relying on Rule 36.3 of the Uniform Superior Court Rules.10 The
court of appeals rejected this argument, noting that State v. Adamczyk3"
and Ferris v. State' 1 2 which discussed the sufficiency of a defendant's
demand, did not impose any requirement that a demand for a speedy
trial be presented in any particular form. 13 The court found the wording
in question sufficient to invoke the extreme sanction of acquittal, noting
that the letter contained both a request for trial at the present or the
next succeeding term of court and a specific reference to section 17-7-170,
in addition to clearly setting forth the charges then pending against de-

303. Id. at 284, 358 S.E.2d at 249.
304. Id. at 284-87, 358 S.E.2d at 249-51 (Smith, J., dissenting).
305. O.C.G.A. § 17-7-170 (1982 & Supp. 1988).
306. 1859 Ga. Laws 60.
307. 183 Ga. App. 24, 357 S.E.2d 829 (1987).
308. Id. at 24, 357 S.E.2d at 830.
309. Id., 357 S.E.2d at 829; O.C.G.A. § 17-7-170(b) (1982 & Supp. 1988).
310. GA. UNIF. Sup. CT. R. 36.3.
311. 162 Ga. App. 288, 290 S.E.2d 149 (1982).
312. 172 Ga. App. 729, 324 S.E.2d 762 (1984).
313. 162 Ga. App. at 289-90, 290 S.E.2d at 150; 172 Ga. App. at 731, 324 S.E.2d at 764.
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fendant and the terms of court at which he was scheduled to appear.""'
In Kramer v. State,315 however, the court relied on the Uniform Supe-

rior Court Rules 16 to reach a very different result. Rule 36.3 provides
that: "Every document or pleading presented for filing in a state court
shall bear a caption which sets out the exact nature of the pleading or the
type of complaint. '" 17 In Kramer, defendant captioned the document
"Jury Demand" but its text demanded that the case be tried in the cur-
rent or next term or that defendant be discharged 1 8 In light of the pro-
mulgation of Uniform Superior Court Rule 36.3, the court ruled that a
demand be "presented for what it is"31' including its caption.32 0 Judge
Benham, concurring specially,321 indicated that the failure of defendant
to comply with the Uniform Rule was not in and of itself significant since
defendant's demand was otherwise clearly insufficient for failing to refer
to the applicable code section, failing to characterize the motion as one
for speedy trial, and failing to prove service on the prosecuting
attorney."

The timing of the filing of defendant's demand also continued to gener-
ate problems. The statute itself provides that a demand may be filed by
"[any person against whom a true bill of indictment or an accusation" is
filed with the clerk.23 In State v. Hicks, 2' the court of appeals reversed a
dismissal under Official Code of Georgia Annotated section 17-7-17011 in
which a pro se defendant had filed a demand prior to his actual indict-
ment." The trial court ruled that the filing of the indictment some two
weeks after defendant filed his demand "breathed life" into the prema-
turely filed demand. 27 Noting that the purpose behind the requirement
of the demand notice is to insure that the state is notified of defendant's
demand, the court reversed, holding that the statute's requirement that
the notice be filed after the indictment or accusations are filed must be
read literally.2 '

314. 183 Ga. App. at 25, 357 S.E.2d at 830.
315. 185 Ga. App. 254, 363 S.E.2d 800 (1987).
316. GA. UNIF. Sup. CT. R. 36.3.
317. Id. (emphasis in original).
318. 185 Ga. App. at 254, 363 S.E.2d at 801.
319. Id. at 255, 363 S.E.2d at 801.
320. Id. at 255-56, 363 S.E.2d at 802.
321. Id. at 256, 363 S.E.2d at 802 (Benham, J., concurring specially).
322. Id.
323. O.C.G.A. § 17-7.170(a) (1982 & Supp. 1988).
324. 183 Ga. App. 715, 359 S.E.2d 712 (1987).
325. O.C.G.A. § 17-7-170 (1982 & Supp. 1988).
326. 183 Ga. App. at 715, 359 S.E.2d at 713.
327. Id. at 716, 359 S.E.2d at 713.
328. Id.
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In previous decisions, the court of appeals has held that a Uniform
Traffic Citation is the equivalent of an "accusation" within the meaning
of Official Code of Georgia Annotated section 17-7-170,11" thereby permit-
ting a defendant to file his demand immediately following his arrest.81

1

Defendant in State v. McKenzie 8' was able to convince the trial court
that this rule should apply to bar his prosecution for public indecency
when authorities issued a Uniform Traffic Citation upon his arrest and
defendant filed a demand pursuant to section 17-7-170 prior to the filing
of his accusation. s The court of appeals reversed, ruling that the cases
that have held that the citation itself contains the necessary accusation
are limited to traffic-related offenses that are prosecuted on the citation
without filing a formal accusation.38 '

In Vondoteren v. State,83 5 the court of appeals once again addressed
the issue of service upon the appropriate official of a demand filed pursu-
ant to section 17-7-170. Police arrested defendant on various traffic
charges, including driving under the influence of alcohol.336 Defendant
filed his demand for speedy trial with the recorder's court, and when the
case was bound over, the clerk of the recorder's court forwarded the rec-
ord in the case to the district attorney's office. 37 The trial court held that
the demand was invalid because it was not served on the district attorney
as required under section 17-1-1.,'" The court of appeals affirmed,889 not-
ing that "a defendant who proceeds to file his demand in a court in which
his action is no longer pending incurs the substantial risk that the trial
court, as well as the prosecuting official, will never receive his demand
and [may not] consider same as a basis for acquittal."' In a footnote,
the court issued a reminder that a 1987 amendment to section 17-7-170
eliminated any ambiguities in this regard by providing that all demands
under section 17-7-170 "shall be served on he prosecutor" and "shall be
binding only in the court in which [the demand) is filed, except where the
case is transferred from one court to another without a request from the

329. State v. Spence, 179 Ga. App. 750, 347 S.E.2d 612 (1986); Majia v. State, 174 Ga.
App. 432, 330 S.E.2d 171 (1985).

330. O.C.G.A. § 17-7-170 (1982 & Supp. 1988).
331. 179 Ga. App. at 751-52, 347 S.E.2d at 614; 174 Ga. App. at 433, 330 S.E.2d at 172.
332. 184 Ga. App. 191, 361 S.E.2d 54 (1987).
333. Id. at 191, 361 S.E.2d at 54.
334. Id. at 192, 361 S.E.2d at 55.
335. 184 Ga. App. 344, 361 S.E.2d 833 (1987).
336. Id. at 344, 361 S.E.2d at 833.
337. Id., 361 S.E.2d at 833-34.
338. Id. at 345, 361 S.E.2d at 834; O.C.G.A. § 17-1-1 (1982).
339. 184 Ga. App. at 346, 361 S.E.2d at 835.
340. Id., 361 S.E.2d at 834.

19881



MERCER LAW REVIEW [Vol. 40

defendant. 3 41

In Cleary v. State,48 the Georgia Supreme Court held that when the
state charges defendant in a multi-count indictment, that includes both
capital and non-capital offenses, Official Code of Georgia Annotated sec-
tion 17-7-171" s controls the statutory time for speedy trial pursuant to a
defendant's written demand as to all counts, not section 17-7-170. 31 Sec-
tion 17-7-171 prohibits dismissal of a capital case until the passage of two
regular terms after the term at which the demand is filed.3 4

5 In reaching
this ruling, the court overruled a 1976 decision"' of the court of appeals
in State v. Rowe.3 4

7

Death Penalty Cases. The 1988 session of the General Assembly
passed new statutory provisions that could have a considerable impact on
proceedings in which the state is seeking the death penalty.8 48 Official
Code of Georgia Annotated section 17-10-35.1349 creates a new procedure
under which the Georgia Supreme Court may conduct an interlocutory
review of all pretrial proceedings in certain death penalty cases.3 10 Before
the trial court implements this procedure, it must conduct a hearing
under section 17-10-35.2 s1" to determine the appropriateness of interim
appellate review of pretrial proceedings.3 s2 In this hearing, the court
"shall hear from the state and the defense as to whether the delay to be
caused by interim appellate review outweighs the need for such re-
view.' '353 Under this section, "[t]he court shall order such a review...
unless the court concludes and enters an order to the effect that interim
appellate review would not serve the ends of justice in the case."'3 " There
is no appeal from this order concerning pretrial review.1s 1

The trial court's filing of a report certifying that all pretrial proceedings
are complete initiates the interim review.351 Each party "may" file a re-

341. Id. at 346 n.2, 361 S.E.2d at 834 n.2.
342. 258 Ga. 203, 366 S.E.2d 677 (1988).
343. Id. at 205, 366 S.E.2d at 679; O.C.G.A. § 17-7-171 (1982 & Supp. 1988).
344. 258 Ga. at 203-04, 366 S.E.2d at 679.
345. Id. at 204, 366 S.E.2d at 678.
346. Id. at 205, 366 S.E.2d at 679.
347. 138 Ga. App. 904, 228 S.E.2d 3 (1976).
348. 1988 Ga. Laws 1437.
349. O.C.G.A. § 17-10-35.1 (Supp. 1988).
350. Id.
351. Id. § 17-10-35.2.
352. Id.
353. Id.
354. Id.
355. Id.
356. Id. § 17-10-35.1(a).
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port identifying any arguable error in the proceedings within ten days. 57

Either party may consolidate with this report an application for appeal
from any pretrial rulings entered in the case." 8 No response from the
other party to the application for appeal is required or permitted, and no
certificate of immediate review is required."' The reports of the trial
judge and parties must be in the form of standard questionnaires, that
the supreme court prepares and supplies, and must address five enumer-
ated areas (venue, recusal, challenges to the jury array, motions to sup-
press evidence, motions relating to psychiatric or other medical evalua-
tion), as well as "[a]ny other matter deemed appropriate by the Supreme
Court.'30 Under subsection (c), copies of all of these proceedings, along
with transcripts of the proceedings, shall be transmitted to the supreme
court and the Attorney General.6 1 Additionally, under subsection (e) the
district attorney may request assistance of the Attorney General in the
review and appeal.2 The supreme court then has twenty days to issue an
order granting or denying interim review of some or all of the pretrial
proceedings. 6" This order is to identify the specific issues to be reviewed
and to establish a briefing schedule;'" oral argument may be ordered, but
is not required. 5 Most importantly, the new statute provides that any
decision in this interim review shall "be res judicata as to such ques-
tion[s] and shall be deemed to be the law of the case."'" The statute goes
on to say, however,

The failure of either party to assert the rights given in this Code section,
or the failure of the supreme court to grant review, shall not waive the
right to posttrial review of any question review of which could be sought
under this Code section and shall not constitute an adjudication as to
such question.""'

Competency. In Holloway v. State,' 8 the Georgia Supreme Court
overturned the conviction of a mentally retarded defendant whom a
Bryan County jury had sentenced to death.'" Prior to trial, a psychiatrist

357. Id.
358. Id.
359. Id. § 17-10-35.1(a)(1) & (2).
360. Id. § 17.10-35.1(b)(6).
361. Id. § 17-10-35.1(c).
362. Id. § 17-10-35.1(e).
363, Id. § 17-10-35.1(d).
364. Id.
365. Id.
366. Id. § 17-10-35.1(f).
367. Id. § 17-10-35.1(h).
368. 257 Ga. 620, 361 S.E.2d 794 (1987).
369. Id. at 622, 361 S.E.2d at 796.
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from Central State Hospital evaluated defendant and determined that he
was "criminally responsible at the time of the alleged criminal act. 3 70

Defendant's attorney unsuccessfully sought funds for an independent
psychiatric examination under Ake v. Oklahoma.3 7' The trial court re-
jected defendant's attempt to enter a guilty plea on the basis of its con-
clusion that defendant did not understand the procedure. 3

7 A psycholo-
gist (who had been paid for with the personal funds of defendant's
appointed attorney) provided testimony at the penalty phase that ap-
proximately one percent of the general population is mentally retarded
and that defendant's intellectual abilities placed him in the bottom ten
percent of that one percent, with a tested IQ of forty nine. 73 In reversing
the conviction and death sentence,37' the supreme court held that the
trial court had committed two errors. First, the trial court improperly de-
nied funds to defendant for independent psychiatric assistance on the
questions of competence, criminal responsibility, and mitigation of sen-
tence. 7 Second, the supreme court ruled that the trial court erred in
failing to conduct a pretrial hearing on the issue of defendant's compe-
tence to stand trial.3 7 '

Statute of Limitations. Sears v. State37 7 required the court of ap-
peals to interpret the four-year statute of limitations 378 and the separate
provision as to the tolling of this period in certain circumstances.379 In
Sears, defendant was convicted of multiple felony counts of child
abuse.880 Three counts were alleged to have occurred in 1980, when the
victim was but eleven years old.s1 The victim did not report the crimes
until 1984 as a result of her lack of awareness that defendant's acts were a
crime until she was exposed to newscasts on child abuse and because of
her fear of defendant's threats not to reveal the conduct. 2 Relying on a

370. Id. at 620, 361 S.E.2d at 795.
371. 470 U.S. 68 (1985).
372. 257 Ga. at 620-21, 361 S.E.2d at 795.
373. Id. at 621, 361 S.E.2d at 796.
374. Id. at 622, 361 S.E.2d at 796.
375. Id.
376. Id. at 621, 361 S.E.2d at 796. The court found it unnecessary to reach the issue of

whether the death sentence was excessive and disproportionate because of defendant's low
intelligence. Id. at 622, 361 S.E.2d at 796. The legislature resolved this question by its
amendment of O.C.G.A. § 17-7-131 (1982 & Supp. 1988). See infra notes 587-96 and accom-
panying text.

377. 182 Ga. App. 480, 356 S.E.2d 72 (1987).
378. O.C.G.A. § 17-3-1 (1982 & Supp. 1988).
379. Id. § 17-3-2.
380. 182 Ga. App. at 480, 356 S.E.2d at 73.
381. Id. at 480-81, 356 S.E.2d at 73-74.
382. Id. at 481, 356 S.E.2d at 74.
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1909 decision holding that the statute begins to run when the offense is
known to either the prosecutor or someone interested in the offense, or
someone injured by the offense,"' the court reversed,3" concluding that
the statute of limitations must be strictly construed." "

Continuances. In Jackson v. State, 80 the court of appeals held that
the trial court erred in failing to grant defendant's motion for a continu-
ance sought to enable him to produce an incarcerated witness."" In
reaching this conclusion, the court rejected the state's argument that de-
fendant's motion for continuance was deficient under Official Code of
Georgia Annotated section 17-8-25," due to its failure to state the facts
expected to be proved by the absent witness.30s Following its 1981 deci-
sion in Wingfield v. State,'"° the court held that it was sufficient to show
that the witness was present at the occurrence that resulted in defend-
ant's charges, and, as a result, her testimony would be material.'

E. Trial

The Jury. When the United States Supreme Court issued its ruling in
Batson v. Kentucky,"'1 the concurring opinion written by Justice White""'
correctly observed that spelling out both the parameters and procedures
involved in such claims would require considerable litigation." During
the survey period the Georgia Court of Appeals and Supreme Court con-
tinued this process in a number of decisions.

The question of standing is a threshold issue in all Batson chal-
lenges."95 Must defendant be a member of the allegedly excluded class
before he can mount a claim that the prosecutor exercised his challenges
in a discriminatory fashion? In McGuire v. State,s" the court of appeals
ruled that this is a requirement.'" The court predicated its holding on

383. Brown v. State, 6 Ga. App. 329, 329, 64 S.E. 1001 (1909). See also Taylor v. State,
44 Ga. App. 64, 69-70, 160 S.E. 667, 669-70 (1931).

384. 182 Ga. App. at 482, 356 S.E.2d at 75.
385. Id.
386, 184 Ga. App. 133, 360 S.E.2d 907 (1987).
387. Id. at 135, 360 S.E.2d at 909.
388. O.C.G.A. § 17-8-25 (1982 & Supp. 1988).
389. 184 Ga. App. at 135, 360 S.E.2d at 909.
390. 159 Ga. App. 69, 282 S.E.2d 713 (1981).
391. 184 Ga. App. at 135, 360 S.E.2d at 909.
392. 476 U.S. 79 (1986).
393. Id. at 100 (White, J., concurring).
394. Id. at 102.
395. Id. at 80.
396. 185 Ga. App. 233, 363 S.E.2d 850 (1987).
397. Id. at 237, 363 S.E.2d at 853.
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the clear reading that Batson was decided on equal protection principles
and,s'" that guarantee being only that the state will not exclude members
of defendant's race from his jury on account of race.39 While defendant
in McGuire apparently also contended that the prosecutor's exercise of
peremptory challenges to remove all black jurors violated his right to a
jury that was a fair cross section of the community,'" ° the court did not
directly rule on this sixth amendment based claim.40 1 The Batson court
did not need to reach this question, because both defendant and the ex-
cluded jurors were of the same race.'02 As a consequence, the case was
properly decided on the more limited equal protection grounds. 408 In a
subsequent decision, the Georgia Supreme Court agreed with this
analysis.'0 '

The court of appeals decided two cases during the survey period ad-
dressing the question of what constitutes a prima facie showing of pur-
poseful discrimination under Batson. In Mincey v. State,4"° the Georgia
Supreme Court held that defendant failed to make out a prima facie case.
The state used seven of its ten peremptories to remove blacks from the
jury panel, but accepted five blacks prior to exhausting all its strikes.40

The resulting jury was composed of nine whites and three blacks. 07 The
supreme court, relying on Batson's indication that "the trial court should
consider all relevant circumstances,"'" held that because there were three
remaining blacks on the actual jury and that the prosecution did not ex-
ercise all of its strikes against blacks, these facts sufficiently undercut de-
fendant's prima facie showing.'

398. Id.
399. Id.
400. Id.
401. Id. at 236, 363 S.E.2d at 852.
402. 476 U.S. at 79.
403. Id.
404. Skipper v. State, 257 Ga. 802, 364 S.E.2d 835 (1988). However, a case now pending

before the United States Supreme Court, Teague v. Lane, No. 87-5259, will decide whether
the sixth amendment fair cross section requirement will also apply to limit discriminatory.
peremptory challenges. A decision that it does apply will eliminate the requirement that a
defendant prove standing.

405. 257 Ga. 500, 360 S.E.2d 578 (1987).
406. Id. at 503, 360 S.E.2d at 582.
407. Id.
408. Id., 360 S.E.2d at 581.
409. Id., 360 S.E.2d at 581-82. In reaching this conclusion, the court read the prior hold-

ing of the court of appeals in Powell v. State, 182 Ga. App. 123, 355 S.E.2d 72 (1987), as
meaning only that the fact that black jurors were left on by the state, standing alone, does
not automatically outweigh all other relevant circumstances that might raise an inference of
unlawful discrimination. 257 Ga. at 504, 360 S.E.2d at 582. Powell, according to the supreme
court, merely meant that this may be one of the relevant circumstances, and its considera-
tion in ruling on the existence of a prima facie case is proper. Id.
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In Barton v. State,'1" there were four qualified blacks out of a panel of
forty eight.41 The state eliminated three of the black jurors with peremp-
tory challenges, leaving defendant's jury composed of eleven whites and
one black. The trial court denied defendant's Batson challenge, based on
its conclusion that since the prosecutor did not strike all of the black
jurors, defendant's prima facie showing was deficient.'41 The court of ap-
peals remanded the case with directions,'' 3 holding that Batson applies
with equal force to even a single exercise of a peremptory challenge in a
discriminatory fashion.'1

Aldridge v. State'1 ' demonstrated the impact of the raw numbers as an
"9other relevant circumstance" involved in analyzing the jury selection
process to determine if a defendant has made out a prima facie case.'1

The state exercised seven of its ten strikes against black jurors and both
of its strikes against blacks in the selection of alternate jurors. The result-
ing jury was composed of nine whites and three blacks. The trial court,
relying on the composition of the actual trial jury, held that no prima
facie showing had been made under Batson."7 The supreme court
agreed,'18 using a detailed statistical analysis of the exercise of both the
state's and defendant's strikes in comparison with the racial composition
of the entire panel of forty-two to demonstrate that the actual jury was
composed of a higher percentage of black jurors than the percentage pre-
sent in the panel of twelve.41' While emphasizing that the use of such raw
numbers to decide such cases "carries with it inherent dangers and pos-
sibilities of illogical or unjust results,"" 0 the court held that the composi-
tion of the trial jury in the instant case was a relevant circumstance, and
that there was no prima facie case of discrimination." 21

Once a party makes out a prima facie case of the discriminatory exer-
cise of peremptory challenges, the burden shifts to the prosecution to
show that a discriminatory purpose was not involved.' In Gamble v.
State,'4 the Georgia Supreme Court addressed in some detail just what

410. 184 Ga. App. 258, 361 S.E.2d 250 (1987).
411. Id. at 258, 361 S.E.2d at 250.
412. Id. at 259, 361 S.E.2d at 251.
413. Id. at 260, 361 S.E.2d at 251.
414. Id.
415. 258 Ga. 75, 365 S.E.2d 111 (1988).
416. Id. at 77, 365 S.E.2d at 113.
417. Id.
418. Id. at 79, 365 S.E.2d at 115.
419. Id. at 78-79, 365 S.E.2d at 114.
420. Id. at 79, 365 S.E.2d at 114.
421. Id., 365 S.E.2d at 115.
422. Gamble v. State, 257 Ga. 325, 325, 357 S.E.2d 792, 793 (1987).
423. 257 Ga. 325, 357 S.E.2d 792 (1987).
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the state must do to rebut such a prima facie case." Justice Gregory,
writing for the unanimous court, summarized Batson's requirements in
this regard:

In order to rebut a prima facie case of racial discrimination in the exer-
cise of peremptories, the prosecutor must explain each peremptory chal-
lenge of a black prospective juror. The explanation 'need not rise to the
level of justifying exercise of a challenge for cause,' but it must be 'neu-
tral,' 'related to the case to be tried,' and a 'clear and reasonably spe-
cific,' explanation of his 'legitimate reasons' for exercising the
challenges.'

2

Most importantly, Justice Gregory wrote that:

The explanation offered for striking each black juror must be evaluated
in light of the explanations offered for the prosecutor's other peremptory
strikes, and, as well, in light of the strength of the prima facie case. The
persuasiveness of a proffered explanation may be magnified or dimin-
ished by the persuasiveness of companion explanations, and by the
strength of the prima facie case' 26

Applying this analysis to the facts presented in Gamble, in which an all
white jury convicted and sentenced the black defendant to death after
the prosecutor used all ten peremptory strikes against blacks, the court
concluded that, "not one, but several of the prosecutor's explanations are
suspect under Batson."'2 7 Particularly telling was the court's comparison
of reasons proffered by the prosecutor for striking black jurors, which rea-
sons, upon examination, did not cause the prosecutor to strike a white
juror when the reasons were equally applicable (e.g. striking a black juror
for what the prosecutor described as "low intelligence" while failing to
strike a white juror who was illiterate).4 2 8 The court also noted that the
prosecutor's minimal voir dire examination of many of the black jurors he
subsequently struck was also significant.'2 ' Gamble constitutes a clear
message from the supreme court that rebuttal evidence, especially in the
context of a strong prima facie showing of an inference of discrimination,
must be carefully considered in the context of the entire voir dire and
jury selection process.

Finally, two decisions of the supreme court announced prospective
rules controlling procedural aspects involved in Batson challenges. In

424, Id. at 327, 357 S.E.2d at 795.
425. Id.
426. Id.
427. Id.
428. Id. at 327-29, 357 S.E.2d at 795-96.
429. Id. at 329, 357 S.E.2d at 796.
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State v. Sparks,'3 0 the court ruled that henceforth all claims under Bat-
son "should be raised prior to the time the jurors selected to try the case
are sworn."'3 1 In Aldridge v. State,3  the court addressed the continuing
problem of inadequate records on appeal of Batson issues, holding that in
the future defendant will have the burden to complete the record, includ-
ing "information revealing the racial composition of the panel from which
the jury was selected, the racial breakdown of the strikes of both parties,
and the racial composition of the resulting jury.' 3 3

Building on two earlier cases that had touched upon the issue of juror
bias but did not result in the reversal of defendant's conviction,'3 ' the
Georgia Supreme Court vacated a death sentence in Skipper v. State'
based on the improper limitation imposed on defendant's voir dire in-
quiries on the question of possible bias in favor of the death penalty.' s

The trial court in Skipper ruled that a negative answer to the statutory
question as to conscientious opposition to the death penalty'3 7 precluded
all further inquiry into the juror's attitudes toward the death penalty.4 38

The supreme court ruled that this was error because the limitation "de-
prived the defendant of an opportunity to determine whether prospective
jurors were impartial on the question of sentence."' 39 Quoting Childs v.
State,"0 the court held that "an inability fairly to consider a life sentence
is just as disqualifying as an inability fairly to consider a death
sentence.'"

In Jones v. State," a trial court refused to excuse for cause a juror
who was the daughter of the county deputy sheriff who had arrested de-
fendant and was listed as a potential trial witness." 3 Concluding that the
trial court did not abuse its discretion, the court of appeals affirmed."'
Judge Sognier, concurring specially, wrote to "express [his] disagreement
in principle with a practice that would allow the daughter or other close

430. 257 Ga. 97, 355 S.E.2d 658 (1987).
431. Id. at 98, 355 S.E.2d at 659.
432. 258 Ga. 75, 365 S.E.2d 111 (1988).
433. Id. at 77, 365 S.E.2d at 113.
434. Jefferson v. State, 256 Ga. 821, 353 S.E.2d 468 (1987); Childs v. State, 257 Ga. 243,

357 S.E.2d 48 (1987).
435. 257 Ga. 802, 364 S.E.2d 835 (1988).
436. Id. at 806, 364 S.E.2d at 839.
437. O.C.G.A. § 15-12-164(4) (1985).
438. 257 Ga. at 802, 364 S.E.2d at 839.
439. Id. at 807, 364 S.E.2d at 839.
440. 257 Ga. 243, 357 S.E.2d 48 (1987).
441. 257 Ga. at 806, 364 S.E.2d at 839 (quoting Childs v. State, 257 Ga. 243, 249, 357

S.E.2d 48, 56 (1987)).
442. 184 Ga. App. 4, 360 S.E.2d 599 (1987).
443. Id. at 4, 360 S.E.2d at 600.
444. Id. at 6, 360 S.E.2d at 601.
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relative of the arresting officer to sit on the jury trying the arrestee.
Courts are admonished not only to do justice but to give the appearance
thereof.' " Judge Beasley, also concurring specially, joined in the disap-
proval of this practice; he noted that the combined facts of this case save
the day, including the peripheral role of the juror's father in the case, the
fact that he did not, in fact, testify, and that he had not previously dis-
cussed the case with her." 6

In Tubman v. State,"7 the same panel upheld a trial court's refusal to
impanel a new jury after one of the potential jurors on voir dire stated
that defendant looked like a person who had robbed either the juror's
girlfriend or had robbed the juror and his girlfriend."' In a concurring
opinion, Judge Beasley pointed out that the court's review of this ground
was rendered more difficult by the variance between after-the-fact rendi-
tions offered by the court reporter and defendant's attorney.49 The ab-
sence of a contemporaneous transcript of the voir dire made it impossible
for the court to determine from the record whether the juror said that he
himself had encountered defendant, or that defendant merely resembled
someone else.4 0 As Judge Beasley correctly points out, there is a material
difference between these two statements in relation to the requirement
that a new jury be impanelled. 451 Clearly, attorneys who proceed in the
absence of contemporaneous transcription during voir dire run the danger
of having such close questions decided adversely.

In 1892 the United States Supreme Court, in Mattox v. United
States,"1 made it clear that private communications between jurors and
third persons are absolutely forbidden.""" In 1954, the Court reinforced
this rule when it held that any private communication with a juror during
trial about a matter pending before the jury was presumptively prejudi-
cial.' The number of cases on this issue during this survey period
demonstrated that the application of this long-standing rule remains
problematic in the trial courts in our state. In Jones v. State,4 5 the Geor-
gia Supreme Court granted certiorari to clarify the applicable rule in

445. Id. at 7, 360 S.E.2d at 602 (Sognier, J., concurring specially).
446. Id. at 7-8, 360 S.E.2d at 602 (Beasley, J., concurring specially).
447. 185 Ga. App. 731, 365 S.E.2d 879 (1988).
448. Id. at 731-32, 365 S.E.2d at 880.
449. Id. at 732, 365 S.E.2d at 881 (Beasley, J., concurring).
450. Id., 365 S.E.2d at 880.
451. Id. at 733, 365 S.E.2d at 881.
452. 146 U.S. 140 (1892).
453. Id. at 150.
454. Reuner v. United States, 347 U.S. 227, 229 (1954).
455. 258 Ga. 96, 366 S.E.2d 144 (1988).
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these situations.' While summarily affirming defendant's conviction,' 5

the court wrote to disapprove the court of appeals' holding"l that indi-
cated that the burden was on the defense to show actual prejudice in
regard to such communications.69 On the contrary, the supreme court
held, "[tihe rule in this State is that where such an improper communica-
tion occurs, there is a presumption of harm and the burden is on the
State to show the lack thereof."'"

In Castro v. State,'"e the court of appeals reversed defendant's drug
trafficking conviction due to evidence that the state's principal witness, a
state trooper, ate supper with one of the jurors in a recess during the
jury's deliberations.'" While the state called the trooper to deny that the
case had been discussed, it failed to call the juror to explain what oc-
curred and, therefore, had not sufficiently rebutted the presumption of
prejudice.'6 3

In Morris v. State,'" the supreme court reversed a murder conviction
due to improper communications between the bailiff and the jury.'"1 Dur-
ing the course of jury deliberation, the jury itself initiated several conver-
sations with the bailiff.'" Reiterating that the presumption of prejudice
applies with equal force to unauthorized communication with the jury by
the bailiff, the court reversed,'17 explaining:

V [T~he bailiff must not act as an interpreter of juror's questions and the
trial judge's answers. Furthermore, the bailiff must not answer questions
posed by the jurors based upon her own perception of the questions, or,
for that matter, of the law or of the evidence. Any inquiries by the jurors
ultimately related to their decision process must be directed to the judge
without interpretation by the bailiff or by any other court personnel. Fi-
nally, any answers to such questions must be given in open court with
the accused and his counsel present.'"

Finally, in Moore v. State,'" the court of appeals reversed yet another
defendant's conviction in which a juror admitted that during the course

456. Id. at 96, 366 S.E.2d at 144.
457. Id. at 97, 366 S.E.2d at 144.
458. Id. at 96, 366 S.E.2d at 144.
459. 185 Ga. App. 649, 652, 366 S.E.2d 144, 147 (1988).
460. 258 Ga. at 96-97, 366 S.E.2d at 144.
461. 186 Ga. App. 248, 367 S.E.2d 42 (1988).
462. Id. at 249, 367 S.E.2d at 43.
463. Id.
464. 257 Ga. 781, 364 S.E.2d 571 (1988).
465. Id. at 784, 364 S.E.2d at 574.
466. Id.
467. 257 Ga. at 785, 364 S.E.2d at 574.
468. d. at 784, 364 S.E.2d at 574.
469. 184 Ga. App. 524, 362 S.E.2d 76 (1987).
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of the trial she recognized the co-defendant, and because of her feelings
about him, could not give defendant a fair trial.'"7 Unfortunately, the ju-
ror did not notify the court until after she had participated in four hours
of deliberations with the other jurors. Again applying the presumption of
prejudice, the court found that reversal was required because the trial
court failed to investigate whether this juror communicated her feelings
to the other jurors in any way. 7 1

Jackson v. State"2 presented the rather unusual question as to the ap-
propriate procedure when one or more members of the jury expresses
some uncertainty as to a verdict of guilty when polled. 78 The correct pro-
cedure is to move that the verdict not be received and that the jury be
directed to return to the jury room for further deliberations. Failure to
comply with this procedure constitutes waiver of any objection to the trial
court's reception of the verdict.'7 '

Witnesses. In a different case also captioned Jackson v. State,45 the
appellate court held that the trial court committed reversible error in re-
fusing to grant defendant's request that it issue a writ of habeas corpus
ad testificandum in order to produce the witness.'7 The witness had not
been located until the morning of defendant's trial because the witness
was being held in a different county jail under an alias. 77 The trial court
granted defendant's request for an order to the sheriff to produce the
witness'78 pursuant to Official Code of Georgia Annotated section 24-10-
61. 71 When the court determined, however, that the witness was in fed-
eral rather than state custody, it refused to grant defendant's request for
a writ of habeas corpus ad testificanduM4m' 0 under Official Code of Geor-
gia Annotated section 24-20-62.81 The trial court ruled that defendant's
request for the writ was untimely.482 The court of appeals reversed,8

finding that this refusal violated defendant's constitutional right to com-

470. Id. at 524, 362 S.E.2d at 76.
471. Id.
472. 184 Ga. App. 123, 361 S.E.2d 14 (1987).
473. Id. at 123, 361 S.E.2d at 14.
474. Id.
475. 184 Ga. App. 133, 360 S.E.2d 907 (1987). See supra notes 391-95 and accompanying

text.
476. 184 Ga. App. at 135, 360 S.E.2d at 909-10.
477. Id. at 133, 360 S.E.2d at 908.
478. Id.
479. O.C.G.A. § 24-10-61 (1982).
480. 184 Ga. App. at 134, 360 S.E.2d at 909.
481. O.C.G.A. § 24-10-62 (1982).
482. 184 Ga. App. at 134, 360 S.E.2d at 909.
483. Id. at 134-35, 360 S.E.2d at 909.

[Vol. 40



1988) CRIMINAL LAW 197

pulsory process.46

In Morris v. State,'" the supreme court reversed defendant's murder
conviction due to improper restriction of cross-examination of a police
witness who had been present during defendant's interrogation and con-
fession.48

0 During a Jackson-Denno hearing4" 7 on the confession, the wit-
ness testified for the state, with his testimony differing from other wit-
nesses. 46 Defendant's counsel indicated that he wanted to call and cross-
examine the same witness before the jury, and the prosecutor consented.
As part of this agreement they added the officer's name to the state's list
of witnesses, but when defendant called the officer, the state objected on
the basis that defendant called him as his own witness. The witness testi-
fied, but defendant was not allowed to either cross-examine or impeach
him and the district attorney was permitted to cross-examine him.' 89 The
court reversed,49

0 holding "that it was error for the trial judge first to rule
that the defense could cross-examine a witness added to the district at-
torney's list, and then to rule that the defense could not cross-examine
that witness. The error was compounded by the court's subsequently per-
mitting the district attorney's cross-examination of the witness."' 91

In another case, Lawrence v. State' the supreme court reversed de-
fendant's conviction in which the state called a witness who had previ-
ously made a statement inculpating defendant.4'" When the witness re-
fused to testify and asserted the fifth amendment as to all questions, the
state improperly impeached him with questions indicating the substance
of his prior statement.'" While the court reversed 495 following its 1975
decision in Lingerfelt v. State,4 the opinion ends with an oblique indica-
tion that Gibbons v. State4" would have held the prior statement admis-
sible.' 98 If this statement is indicative of the expansion of this rule to
prior statements of witnesses who refuse to answer any questions on ei-
ther direct or cross, next year's survey will be noting the untimely demise

484. Id.
485. 257 Ga. 781, 364 S.E.2d 571 (1988).
486. Id. at 782, 364 S.E.2d at 572.
487. Jackson v. Denno, 378 U.S. 368 (1984).
488. 257 Ga. at 782, 364 S.E.2d at 572.
489. Id. at 782-83, 364 S.E.2d at 572-73.
490. Id. at 785, 364 S.E.2d at 574.
491. Id. at 784, 364 S.E.2d at 574 (emphasis in original).
492. 257 Ga. 423, 360 S.E.2d 716 (1987).
493. Id. at 424, 360 S.E.2d at 717.
494. Id. at 424-25, 360 S.E.2d at 717-18.
495. Id. at 425, 360 S.E.2d at 718.
496. 235 Ga. 139, 218 S.E.2d 752 (1975).
497. 248 Ga. 858, 286 S.E.2d 717 (1982).
498. 257 Ga. at 425, 360 S.E.2d at 718.
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of the sixth amendment right to confront and cross-examine a witness
against defendant.

In a third case involving cross-examination, Hamilton v. State,'"9 the
court of appeals, relying on Davis v. Alaska 00 reversed"0 ' defendant's
rape and kidnapping conviction due to the trial court's refusal to allow
defendant to cross-examine the victim on two prior juvenile adjudications
and dispositions and warnings that the state planned to revoke her
probation.""

Right to Counsel. In Burnett v. State,503 the court of appeals deter-
mined whether the Georgia Supreme Court's 1981 decision in Clarke v.
Zant5" required warning a non-indigent defendant who failed to exercise
due diligence in retaining counsel in his criminal case of the dangers of
proceeding without counsel."' On appeal from his pro se conviction, the
court held that Clarke v. Zant required no warning because defendant
indicated his awareness of the danger of proceeding alone by his invoca-
tion of his right not to proceed to trial in the absence of counsel.5" De-
fendant's waiver was solely a function of defendant's own failure to exer-
cise due diligence in obtaining the counsel he recognized he needed, and
the court limited Clarke v. Zant to those situations when the waiver of
defendant's right to counsel arises as a result of defendant's choice to
exercise his right to self-representation.507 In a second case involving right
to counsel, Wilson v. State,508 the supreme court reversed convictions due
to a trial court's refusal to appoint separate counsel based on the repre-
sentation of defendant's single attorney that the joint representation cre-
ated a conflict of interest.50

Jury Instructions. Questions as to what constitutes sufficient evi-
dence of a lesser included offense that require the trial court to instruct
the jury in a criminal case to consider the included offense continue to
generate disagreement in both appellate courts in close factual circum-
stances. The general rule is that defendant need offer only slight evidence
of the lesser included offense to justify such a charge.510 In Stewart v.

499. 185 Ga. App, 536, 365 S.E.2d 120 (1988).
500. 415 U.S. 308 (1974).
501. 185 Ga. App, at 540, 365 S.E.2d at 124.
502. Id. at 537, 365 S.E.2d at 122.
503. 182 Ga. App. 539, 356 S.E.2d 231 (1987).
504. 247 Ga. 194, 197, 275 S.E.2d 49 (1981).
505. 182 Ga. App. at 540, 356 S.E.2d at 233.
506. Id. at 541-42, 356 S.E.2d at 233-34.
507. Id.
508. 257 Ga. 352, 359 S.E.2d 661 (1987).
509. Id. at 353, 359 S.E.2d at 662.
510. See Washington v. State, 249 Ga. 728, 730, 292 S.E.2d 836, 838 (1982).
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State,"1 the supreme court divided over whether defendant in a murder
case was entitled to a charge on a lesser included offense of manslaugh-
ter."' The majority concluded that he was not, based on their reading of
defendant's testimony that he was not mad at the victim when they en-
gaged in a brawl that left the victim dead from a knife wound."1" As a
consequence, his defense was based on the justification of self-defense,
not provocation, and the 1983 decision of Saylors v. State"4 controls this
question.515 Justice Hunt, joined by Justice Clark, would have ruled that
defendant's testimony, though conflicting, satisfied the slight evidence
threshold requiring the lesser included offense charge." 6 The dissent
would distinguish Saylors as precluding the charge only when defendant
states unequivocally that he acted only in self-defense.1" Even when de-
fendant's own testimony may exclude voluntary manslaughter, the dis-
sent would require the charge if the evidence as a whole authorizes the
charge.515

In Studdard v. State,5"9 a majority of the court of appeals concluded
that the evidence in an armed robbery trial did not warrant a jury in-
struction on the lesser included offense of theft by taking.2 The majority
concluded there was no requirement for the lesser included offense in-
struction so long as the court properly instructed the jury on robbery by
intimidation as a lesser included offense of armed robbery.21 Judge
Sognier dissented, arguing that the offense of armed robbery requires
that defendant actually use the offensive weapon to bring about the tak-
ing,522 which can involve either force or intimidation, and his denial of
using the weapon could raise only the issue of the lesser included offense
of theft by taking.2 8 Because this was the only defense offered, the failure
to instruct effectively removed defendant's only defense.52 4

In Strickland v. State,625 the supreme court reversed defendant's con-
viction for the murder of his wife due to the trial court's improper in-

511. 257 Ga. 211, 356 S.E.2d 515 (1987).
512. Id. at 214, 356 S.E.2d at 517,
513. Id. at 213-14, 356 S.E.2d at 517.
514. 251 Ga. 735, 309 S.E.2d 796 (1983).
515. 257 Ga. at 214, 356 S.E.2d at 517.
516. Id. at 214, 356 S.E.2d at 517 (Hunt, J., dissenting).
517. Id.
518. Id.
519. 185 Ga. App. 319, 363 S.E.2d 837 (1987).
520. Id. at 320, 363 S.E.2d at 838.
521, Id., 363 S.E.2d at 839.
522. O.C.G.A. § 16-8-41(a) (1988).
523. 185 Ga. App. at 321-22, 363 S.E.2d at 840 (Sognier, J., dissenting).
524. Id. at 322, 363 S.E.2d at 840.
525. 257 Ga. 230, 357 S.E.2d 85 (1987).
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struction on voluntary manslaughter.2' The trial court complied with de-
fendant's request and instructed the jury on the lesser included offense,
but also it gave a limiting instruction that evidence of foreign pubic hairs
found on the victim and offered as evidence of the victim's adultery was
not relevant to the issue of the case.2 7 The court held that this limiting
instruction, repeated in the general charge, was error 2 8 and its effect im-
properly precluded the jury from returning a verdict on the lesser in-
cluded offense, since the victim's alleged adultery was critical to defend-
ant's claim of voluntary manslaughter."

Official Code of Georgia Annotated section 16-1-653 sets out the re-
quirements for a lesser included defense.2 1 Applying this statutory defi-
nition of a lesser included offense in McQueen v. State,5 ' the court of
appeals concluded that a charge of terroristic threats does not include
simple assault as a lesser included offense because simple assault requires
proof of a different element that is not included in terroristic threats 3 3
(attempting to commit a violent injury to another or causing apprehen-
sion of bodily harm)."' Terroristic threats, on the other hand, focus only
on defendant's conduct, and is complete upon communication of the
threat.' 8 '

One case in the survey period emphasized the necessity of giving proper
guidance to the jury when making actual decisions during their delibera-
tions in a criminal case if defendant is charged with two related offenses.
In Garrett v. State,'" the court ruled that the jury instruction failed to
make it clear that a separate verdict was necessary for each charge and
reversed the lower court decision.

In Spraggins v. State,5 ' the supreme court reversed a murder convic-
tion and death penalty because the trial court failed to comply with the
provisions of Official Code of Georgia Annotated section 17-7-131(b)(3),",
which require that in any trial in which the defendant interposes a de-
fense of insanity, the court must charge the jury on not only the availabil-

526. Id. at 234, 357 S.E.2d at 88.
527. Id. at 231, 357 S.E.2d at 86.
528. See Brooks v. State, 249 Ga. 583, 292 S.E.2d 694 (1982).
529. 257 Ga. at 231, 357 S.E.2d at 86.
530. O.C.G.A. § 16-1-6 (1988).
531. Id.
532. 184 Ga. App. 630, 362 S.E.2d 436 (1987).
533. Id. at 631-32, 362 S.E.2d at 438.
534. O.C.G.A. § 16-5-20 (1988).
535. Id. § 16-11-37.
536. 184 Ga. App. 593, 362 S.E.2d 150 (1987).
537. Id. at 595, 362 S.E.2d at 152.
538. 258 Ga. 32, 364 S.E.2d 861 (1988).
539. O.C.G.A. § 17-7-131(b)(3) (Supp. 1988).
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ity but the effect of a verdict of guilty but mentally ill."0 The court held
"the language of this section is mandatory, and the failure to comply with
a mandatory rule is presumptively harmful.""' The court continued:

It is clear that the purpose of O.C.G.A. section 17-7-131(b)(3)(B) is to
ensure that the jury understands that a verdict of guilty but mentally ill
does not mean that the defendant will be released. Here, not only was
the jury not so informed, but the prosecutor's argument strongly implied
that such a verdict would result in the defendant's release.N2

In Laney v. State," s the court of appeals reversed defendant's convic-
tion for involuntary manslaughter due to the trial court's failure to in-
struct the jury properly on defendant's theory of justification."" Defend-
ant, a convenience store employee, shot and killed one of two men who
took two twelve-packs of beer and headed for the door. w

5
4 Defendant con-

tended that under Official Code of Georgia Annotated section 16-3-24, a
person is not justified in use of deadly force to prevent trespass or crimi-
nal interference with personal property, he may use deadly force if he
"reasonably believes that it is necessary to prevent the commission of a
forcible felony.""'  The question of whether defendant used excessive
force was a question for the jury; however, the trial court failed to define
"forcible felony" for the jury.547 The court of appeals found the error so
serious that neither defendant's failure to request the instruction nor de-
fendant's negative response as to the trial court's inquiry as to exception
to the charge excused the error." 8

The failure of the trial court to properly instruct on the defense of good
character also resulted in reversal in Booth v. State."' The state brought
charges of child molestation and incest against defendant. The defense
was that his two daughters had fabricated the allegations and that he was
a person of good character who could not have committed such crimes.5""
The trial court's instruction on good character tracked the language
found to be reversible error in Millwood v. State,8 to the effect that the
jury may acquit based on proof of good character and reasonable

540. 258 Ga. at 33-34, 364 S.E.2d at 863-64.
541. Id. at 33, 364 S.E.2d at 863 (citations omitted).
542. Id. at 34, 364 S.E.2d at 863 (emphasis in original).
543. 184 Ga. App. 463, 361 S.E.2d 841 (1987).
544. Id. at 467, 361 S.E.2d at 844.
545. Id. at 484, 361 S.E.2d at 842.
546. O.C.G.A. § 16-3-24(b) (1988).
547. 184 Ga. App. at 466, 361 S.E.2d at 844.
548. Id. at 467, 361 S.E.2d at 844.
549. 186 Ga. App. 342, 367 S.E.2d 77 (1988).
550. Id. at 343, 367 S.E.2d at 78.
551. 174 Ga. App. 113, 329 S.E.2d 273 (1985).
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doubt." " Having found the instruction to contain error, the court then
faced harmonizing its subsequent decision in Loumakis v. States" (the
Millwood-type instruction was harmless error when character evidence
was not the sole defense) with the supreme court's decision in Cook v.
State"' (reversal was not required even though defendant relied heavily
on good character as his defense)."0 The court applied the Cook test of
whether "[v] iewing the charge as a whole and the evidence presented...
it is highly probable that the error in the charge as given did not contrib-
ute to the verdict,""' and reversed despite the strong evidence of defend-
ant's guilt."

7

F. Guilty, Pleas

The survey period produced three notable cases that impacted on
guilty pleas in criminal prosecutions. In Zellnenski v. State,"' the Geor-
gia Supreme Court ruled that the court-approved one year experimental
project allowing the Superior Court of the Stone Mountain Circuit to use
closed circuit television for certain non-jury matters did not extend to the
entry of defendant's guilty plea because it is the "ultimate proceeding in
the adjudication of guilt or innocence."1"

In an interesting case addressing defendant's right to withdraw a plea
of guilty to murder, Browner v. State,"0 the Supreme Court persisted in
its 1980 holding that, unlike a defendant in a non-capital felony prosecu-
tion, defendant did not have an absolute right to withdraw a plea of
guilty at any time before judgment is pronounced pursuant to Official
Code of Georgia Annotated section 17-7-93," ' since that code provision
does not apply to guilty pleas entered as to capital felonies.6" In Fair v.
State, "8 defendant sought to withdraw a guilty plea after hearing an oral
pronouncement of death. State v. Germany,564 decided after Fair and
holding that the announcement of sentence is the time after which a de-
fendant cannot withdraw a guilty plea, is not contrary to Fair, because

552. 186 Ga. App. at 342, 367 S.E.2d at 78.
553. 179 Ga. App. 294, 346 S.E.2d 373 (1986).
554. 256 Ga. 808, 353 S.E.2d 333 (1987).
555. 186 Ga. App. at 342-43, 367 S.E.2d at 78.
556. Id. at 343, 367 S.E.2d at 79 (quoting Cook v. State, 256 Ga. 808, 811-12, 353 S.E.2d

333, 336 (1987)).
557. Id.
558. 257 Ga. 381, 359 S.E.2d 676 (1987).
559. Id. at 381, 359 S.E.2d at 677.
560. 257 Ga. 321, 357 S.E.2d 559 (1987).
561. O.C.G.A. § 17-7-93 (1982).
562. 257 Ga. at 321, 357 S.E.2d at 560.
563. 245 Ga. 868, 268 S.E.2d 316 (1980).
564. 246 Ga. 455, 271 S.E.2d 851 (1980).
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Germany and Browner address circumstances in which a defendant pled
guilty but had not yet heard the sentence pronounced."s Reaffirming its
previous holding that section 17-7-93 is not applicable in capital cases,
the court in Browner reasoned that while the right to withdraw a guilty
plea has an important role in the plea bargaining process, this role is not
present in a case in which defendant enters a plea of guilty and the state
indicates it will nonetheless continue to seek the death penalty."'

Finally, in Skomer v. State,"' the court of appeals reversed guilty pleas
entered by two defendants based on the conclusion that the trial court
participated excessively in the plea negotiations.518 The court stated:

While we can perceive no harm in the court's merely communicating to
defense counsel its willingness or lack of willingness to accept a particu-
lar plea agreement independently negotiated by the parties, it is clearly
inappropriate for the court to go further by making statements which
have the effect of inserting it into the negotiation process itself."'

G. Sentencing

Death Penalty Cases. In Morgan v. State,57 0 the supreme court held
that evidence of a defendant's prior criminal acts is admissible as an ag-
gravating circumstance even though the application of the statutory
speedy trial rule resulted in defendant's automatic acquittal."1 Such an
acquittal does not bar the subsequent admission on the grounds of either
collateral estoppel or double jeopardy. 72

In Browner v. State,8 "s the supreme court considered a question of first
impression: does a trial court have authority to require that a jury render
a verdict at the sentencing phase when a capital defendant has entered a
plea of guilty?"' Official Code of Georgia Annotated section 17-10-32 17
provides that the judge of the superior court "may" sentence such a

565. Id. at 455, 271 S.E.2d at 852.
566. 257 Ga. at 323, 357 S.E.2d at 561. The court, however, went on to conclude that, in

light of the disbarment of two of defendant's attorneys in this matter and defendant's ab-
sence from two conferences during which the effect of his guilty pleas was discussed, pursu-
ant to Uniform Rules for the Superior Courts Rule 33.12, it would be manifestly unjust to
deny defendant the opportunity to withdraw his guilty plea. 257 Ga. at 323, 357 S.E.2d at
561.

567. 183 Ga. App. 308, 358 S.E.2d 886 (1987).
568. Id. at 310, 358 S.E.2d at 887.
569. Id.
570. 257 Ga. 596, 361 S.E.2d 793 (1987).
571. Id. at 596, 361 S.E.2d at 794; O.C.G.A. § 17-7-170(b) (Supp. 1988).
572. 257 Ga. at 596, 361 S.E.2d at 794.
573. 257 Ga. 321, 357 S.E.2d 559 (1987).
574. Id. at 322, 357 S.E.2d at 561.
575. O.C.G.A. § 17-10-32 (1982).
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guilty-pleading defendant to either life in prison or death.57 Defendant in
Browner contended that this provision required the trial court to pass
sentence at his penalty phase." The supreme court disagreed, holding
that under section 17-10-32 it is within the trial court's discretion to im-
panel a jury to consider the appropriate sentence. 78 The court, however,
went on to indicate that when a defendant does tender a guilty plea in a
death penalty case, the trial court should inform defendant who will
make the sentencing decision and must inform him of this decision before
entry of the plea of guilty. 7'

In one of the most far reaching actions in the 1988 session, the General
Assembly approved changes in Title 17 of the Official Code of Georgia
Annotated to prohibit the infliction of capital punishment on defendants
who are mentally retarded.80 This legislative action came in the wake of
the Georgia Supreme Court's reversal of a death sentence imposed on a
defendant with a tested IQ of forty-nine in Holloway v. State."' To ac-
complish this, the legislature amended the statutory provision contained
in section 17-7-131582 relating to proceedings on a plea of insanity or
mental incompetency at the time of the crime. 88 A new subsection pro-
vides for a verdict of "guilty but mentally retarded" on a finding that
defendant is guilty of the crime as charged but is mentally retarded."'
The verdict is available only in felony cases in which the defense of in-
sanity is interposed.585 "Mentally retarded" is defined in subsection (a)(3)
as "having significantly subaverage general intellectual functioning result-
ing in or associated with impairments in adaptive behavior which mani-
fested during the developmental period."' 8' Added to the required jury
instruction in all cases in which the defendant raises insanity as a defense
is a charge instructing the jury that if they find the defendant guilty but
mentally retarded, the court will remand the defendant to the custody of
either the Department of Corrections or the Department of Human Re-
sources." 7 Finally, subsection (j) provides that in a case in which the
state seeks the death penalty and defendant either submits a plea of
guilty but mentally retarded or the jury or court reaches such a verdict,

576. Id.
577. 257 Ga. at 322, 357 S.E.2d at 561.
578. Id.
579. Id. at 323, 357 S.E.2d at 561.
580. O.C.G.A. § 17-7-131 (Supp. 1988).
581. 257 Ga. 620, 361 S.E.2d 794 (1987).
582. O.C.G.A. § 17-7-131(i) (Supp. 1988).
583. Compare id. § 17-7-131 (1982) with id. § 17-7-131(i) (Supp. 1988).
584. Compare id. § 17-7-131 (1982) with id. § 17-7-131(c)(3) (Supp. 1988).
585. Id. § 17-7-131(b)(1)(E).
586. Id. § 17-7-131(a)(3).
587. Id. § 17-7-131(b)(3)(C).
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the sentence shall be life imprisonment and "the death penalty shall not
be imposed."' 88 The bar to the death sentence is applicable to all cases in
which the trial commences on or after the effective date of the amend-
ments, July 1, 1988." 1

Restitution and Court Costs. In Baker v. State,"" the court of ap-
peals found that the restitution statute" 1 mandates a hearing on the ap-
plicable factors.52 The fact that there was no dispute as to the amount of
restitution cannot excuse the trial court from holding such a hearing.58

In Walden v. State,5"4 a majority of the court of appeals concluded that
court costs for bailiff fees could be assessed against defendant in a traffic
case under the general statutory authorization"5 for collection of costs
against a criminal defendant.2' Judge Benham, joined by Judges Banke
and Sognier, dissented to that part of the holding, as did Judge Beasley
in a separate opinion."7 On certiorari, the supreme court agreed with the
dissenters, ruling that a trial court may not tax costs of bailiffs and jurors
against a defendant in a criminal case.698

Fowler v. State'99 called on the court of appeals to interpret Official
Code of Georgia Annotated section 17-12-10(c), 600 a provision that poten-
tially requires a defendant to reimburse the county for the costs of ap-
pointed counsel representation.1 1 In 1985, the Attorney General issued
an opinion construing the statute to allow taxation of such costs to the
defendant only to the extent of the individual defendant's financial capa-
bility to pay. 02 Similarly, Title 17 of Official Code of Georgia Annotated
provides for legal representation of indigent persons in criminal proceed-
ings" s and authorizes the county to file suit for reimbursement from de-
fendants who either were or who became financially able to pay for the
representation at the time of filing the suit.6 4 Consequently, the trial

588. Id. § 17-7-131(j).
589. Id.
590. 183 Ga. App. 100, 357 S.E.2d 896 (1987).
591. O.C.G.A. § 17-14-10 (1982).
592. 183 Ga. App. at 100, 357 S.E.2d at 897.
593. Id.
594. 185 Ga. App. 413, 364 S.E.2d 304 (1987).
595. O.C.G.A. § 17-11-1 (1982).
596. 185 Ga. App. at 413, 364 S.E.2d at 305.
597. Id. at 416, 364 S.E.2d at 307 (Benham, J., concurring in part & dissenting in part).
598. 258 Ga. 503, 371 S.E.2d 852 (1988).
599. 184 Ga. App. 177, 360 S.E.2d 918 (1987).
600. O.C.G.A. § 17-12-10(c) (1982).
601. 184 Ga. App. at 178, 360 S.E.2d at 919.
602. 1985 Op. Att'y Gen. 205 (Ga.).
603. O.C.G.A. § 17-12-2 (1982).
604. Id. § 17-12-11.
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court's order in Fowler requiring repayment was fatally deficient because
it failed to set forth a basis for its determination that defendant was able
to pay for her representation."" Even when the counties that desire to
pursue reimbursement of such costs master these procedural niceties, it is
unlikely that their pursuit will have a substantial impact on county budg-
ets. Some Georgia counties, according to the latest study of the Bureau of
Justice Statistics, spend as little as sixteen dollars per case." Only four
states provide less than Georgia in per capita spending for indigent
defense.

0 7

Sentence Modification. In Pierce v. State,08 the court of appeals
rebuffed a trial court's effort to change defendant's already pronounced
sentence from a concurrent to a consecutive sentence."' After sentencing,
defendant testified for the state at the trial of his co-defendant. During
his testimony, the trial court learned he was already serving another sen-
tence 1 The trial court, indicating it was its policy that all sentences be
served consecutively, reconvened defendant's case and modified his sen-
tence to run consecutively."" The court of appeals reversed, holding that
once a defendant has entered upon execution of his sentence, the fifth
amendment provisions relating to double jeopardy prohibit a court from
increasing the punishment. 1 In State v. Johnson,6" on the other hand,
the state appealed a trial court's decision to modify defendant's sentence
that was entered more than one year after it was imposed. " ' The state
contended that this modification violated the provision of the code
against suspending, probating, modifying or changing a defendant's sen-
tence after the term of court or sixty days from the date sentence was
imposed.0e In Johnson, the trial court indicated that while it was initially
sentencing defendant to ten years, it would finalize the sentence after re-
view of a post-sentence report from the probation department.", Noting
that the court of appeals previously indicated that the use of post-sen-

605. 184 Ga. App. at 178, 360 S.E.2d at 919.
606. Atlanta Const., Aug. 2, 1988, at B1, col. 1.
607. Atlanta Const., Dec. 16, 1987, at Al, col. 1.
608. 184 Ga. App. 168, 361 SE.2d 47 (1987).
609. Id. at 168, 361 S.E.2d at 47.
610. Id. at 169, 361 S.E.2d at 47.
611. Id., 361 S.E.2d at 48.
612. Id. In reaching this decision, the court distinguished a seemingly contrary 1979

holding in Schamber v. State, 152 Ga. App. 196, 262 S.E.2d 533 (1979), because in the in-
stant case, defendant gave incriminating testimony in reliance upon the plea agreement and
the originally imposed concurrent sentence. 184 Ga. App. at 170, 361 S.E.2d at 49.

613. 183 Ga. App. 236, 358 S.E.2d 840 (1987).
614. Id. at 236, 358 S.E.2d at 841.
615. Id. at 237, 358 S.E.2d at 841 (citing O.C.G.A. § 17-10-1(a) (1982)).
616. Id.
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tence reports in determining whether to probate or suspend all or part of
a defendant's sentence is proper, 1 7 and that Official Code of Georgia An-
notated section 42-8-34(a)' 1 authorizes any court of original jurisdiction
that has found a defendant guilty to, at a time to be determined by the
court, hear and decide the question of probation, this modification proce-
dure fits within the "except as otherwise permitted by law""6 ' language
modifying the one term sixty day rule.6 0

Sentence Maximum. A pro se defendant succeeded in convincing
the court of appeals to reverse a trial court's effort to impose an "indefi-
nite" suspended sentence in Acker v. State."1 Defendant's original sen-
tence was twelve months for simple battery, but the court suspended the
sentence upon defendant's compliance with certain conditions.' 2 Some
seven months later, on the state's revocation petition, the trial court en-
tered an order continuing defendant's "indefinite" suspended sentence. 3

The court of appeals agreed with defendant that an indefinite sentence
was illegal because under Official Code of Georgia Annotated section 42-
8-34(c) the period of suspension of any sentence cannot exceed the maxi-
mum sentence of a confinement that the court would have imposed on
defendant.62 " To the extent that the order attempted to continue defend-
ant's sentence beyond the original twelve month period, the sentence was
illegal.115

Victim Compensation. The 1988 legislature also enacted a compre-
hensive victim compensation package, the stated intent of which was to
assist those innocent persons who suffer harm as a result of criminal
acts.62' The act creates a Georgia Crime Victim's Compensation Board'27

empowered to administer claims by and seek funds for victims of
crimes' 28 and provides procedures for the filing, verification, and investi-
gation of such claims.' 2' On the basis of required findings, the Board may
award up to $1,000 for direct and consequential expenses to either a vic-

617. Threatt v. State, 156 Ga. App. 345, 347, 274 S.E.2d 734, 735 (1980).
618. O.C.G.A. § 42-8-34(a) (Supp. 1985).
619. Id. § 17-10-1(a) (Supp. 1988).
620. 183 Ga. App. at 237, 358 S.E.2d at 841.
621. 184 Ga. App. 321, 322, 361 S.E.2d 509, 510 (1987).
622. Id. at 321, 361 S.E.2d at 510.
623. Id.
624. Id.
625. Id. at 322, 361 S.E.2d at 510.
626. O.C.G.A. § 17-15-1 (Supp. 1988).
627. Id, § 17-15-3.
628. Id. § 17-15-4.
629. Id, §§ 17-15-5 to -16.
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tim or the family of a victim of a crime.6 0 The provisions are subject to a
delayed effective date, pending the passage of a proposed constitutional
amendment authorizing the compensation provisions.6"1

H. Post Conviction Proceedings

Appellate Procedure. Under Official Code of Georgia Annotated
section 5-6-38,632 a defendant seeking review of a judgment in a criminal
case must file a notice of appeal within thirty days of the entry of such
judgment.6"' Official Code of Georgia Annotated section 5-6-39,11 autho-
rizes the trial court to exercise its discretion in granting extensions of the
time for the filing of this notice. Subsection (d), however, provides that
any application for such an extension must be filed within either the stat-
utory time period allowed for the filing or the time period extended by a
valid order of the trial court."31 Impacting directly on the interpretation
of these provisions, however, the United States Supreme Court in Evitts
v. Lucey,"6 recently clearly disapproved the practice of dismissing any
criminal defendant's first appeal as of right."7 As Judge Carley aptly ob-
served in a concurring opinion in one of several decisions in which the
court of appeals tussled with the application of these contradictory con-
straints, "I must opine that this court has been less than clear and consis-
tent in delineating when we will consider a criminal case on its merits
rather than dismiss the same because of the late filing of a notice of
appeal."'

68

Several cases during this survey period showcase the split within the
court of appeals on this issue. In Johnson v. State,"9 the court disposed
of defendant's appeal on its merits, despite the fact that defendant had
not filed his notice of appeal until over five months after the lower court
denied his new trial motion."0 The court refused to dismiss defendant's
appeal and refused to limit this exception to cases in which a defendant
suffered a constitutional deprivation."' Instead, the court noted, the dis-

630. Id. § 17-15-8.
631. 1988 Ga. Laws 2096, 2098.
632. O.C.G.A. § 5-6-38 (Supp. 1988).
633. Id.
634. Id. § 5-6-39 (1982).
635. Id.
636. 469 U.S. 387 (1985); see also DeBroux v. State, 176 Ga. App. 81, 335 S.E.2d 170

(1985).
637. 469 U.S. at 391-400.
638. Conway v. State, 183 Ga. App. 573, 575, 359 S.E.2d 438, 440 (1987) (Carley, J.,

concurring specially).
639. 182 Ga. App. 477, 356 S.E.2d 101 (1987).
640. Id. at 477, 356 S.E.2d at 102.
641. Id. at 478, 356 S.E.2d at 102.
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missal should be denied in light of Evitts v. Lucey' 2 and the court's an-
nounced policy of deciding cases on the merits whenever possible."s
Judge Beasley filed a dissenting opinion, contending that the trial court
was without jurisdiction to grant the extension of time because defendant
had not made application for the extension within the requisite period of
thirty days under Official Code of Georgia Annotated section 5-6-39(d). 644

Similarly, in Conway v. State,' 6 the court agreed to hear the appeal of
defendant on its merits based on its conclusion that nothing in the record
overcame the presumption that the trial court properly granted defend-
ant's motion for an out-of-time appeal."' Judge Beasley dissented once
again, arguing: "Allowing 'out-of-time' appeals as a matter of course,
without any reason being assigned to justify departure from the jurisdic-
tional rules of appellate practice mandated by the legislature not only
ignores those rules, it also violates the rights of the opposite party to or-
derly and prompt final disposition."'""

In Johnson v. State,'"s the court also went forward and addressed the
merits of defendant's appeal, even though the clerk's office inadvertently
failed to file the notice of appeal until after the expiration of thirty days
and, more significantly, the trial court had ordered no extension." This
time Judges Carley, Deen and Pope joined Judge Beasley in dissent, con-
tending that the timely filing of a notice of appeal is jurisdictional and
the lack thereof requires dismissal of the appeal."50 In Rimes v. State,"'
however, another five to four decision went the opposite way. 52 Since
there was no extension order entered, the court's majority held that de-
fendant's appeal must be dismissed. "

The cases in this survey period illustrate that the split in the court on
this issue is not only nearly even, but both sides are firmly entrenched.
The contradiction between the clear wording of section 5-6-39(d) and the
legitimate policy concerns expressed by the United States Supreme Court
in Evitts requires guidance and interpretation from the Georgia Supreme
Court in the not-too-distant future.

On the other end of the timeliness spectrum, two cases in the survey

642. 469 U.S. 387 (1985).
643. 182 Ga. App. at 478, 356 S.E.2d at 102.
644. Id. at 479, 356 S.E.2d at 102-04 (Beasley, J., dissenting).
645. 183 Ga. App. 573, 359 S.E.2d 438 (1987).
646. Id. at 573-74, 359 S.E.2d at 439.
647. Id. at 576, 359 S.E.2d at 441 (Beasley, J., dissenting).
648. 183 Ga. App. 168, 358 S.E.2d 313 (1987).
649. Id. at 168, 358 S.E.2d at 313.
650. Id. at 169, 358 S.E.2d at 315 (Carley, J., dissenting).
651. 182 Ga. App. 721, 356 S.E.2d 897 (1987).
652. Id. at 721, 356 S.E.2d at 897.
653. Id.
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period addressed the question of prematurely filed notices of appeal. In
the first case, Sharp v. State,*" the court concluded that the appeal could
be disposed of on its merits and offered a detailed exposition of the im-
portance of complying with the literal terms of the statutory provision
applicable to the filing of the notice." In the second case, Eller v.
State,"6 the entire court refused to dismiss defendant's appeal despite
the fact that he filed his notice of appeal one day before the entry of the
judgment denying his motion for new trial." 7 In doing so, the court found
it necessary to overrule its 1986 decision in Booth v. State,"5 in which the
court dismissed an appeal brought on a prematurely filed notice of
appeal."

The failure of a pro se defendant to comply with an order to file a brief
and enumeration of errors with the court of appeals did not preclude a
majority of the court from deciding (and denying) his appeal on the mer-
its in Conyers v. State."0 Three separate dissenting opinions were filed
by Judges Deen, Banke, and Beasley. All of the opinions agreed that, not-
withstanding the Supreme Court's admonition in Evitts, defendant's fail-
ures here, particularly the lack of response to the court's direct order,
should be grounds for dismissal."'

In order to clarify the appellate procedure applicable to claims of inef-
fective assistance of counsel, the supreme court announced in Thompson
v. State"" a prospective rule applicable to all such claims."3 From the
date of Thompson's publication in the official advance sheets, the court
will no longer remand cases when counsel fails to litigate the issue at the
first available proceeding.'" "Any ineffective counsel challenge will be
deemed waived if the new attorney files an amended motion for new trial
and does not raise the issue before the trial court so that the challenge
can be heard at the earliest practicable moment, i.e., during the hearing
on the amended motion.'""65

654. 183 Ga. App. 641, 360 S.E.2d 50 (1987).
655. Id. at 641-42, 360 S.E.2d at 51-52.
656. 183 Ga. App. 724, 360 S.E.2d 53 (1987).
657. Id. at 724, 360 S.E.2d at 54.
658. 178 Ga. App. 22, 342 S.E.2d 9 (1986).
659. Id. at 23, 342 S.E.2d at 10.
660. 183 Ga. App. 591, 359 S.E.2d 454 (1987).
661. Id. at 591-92, 359 S.E.2d at 454-55 (Deen, J., dissenting; Banke, J., dissenting; Beas-

ley, J., dissenting).
662. 257 Ga. 386, 359 S.E.2d 664 (1987).
663. Id. at 388, 359 S.E.2d at 665.
664. Id.
665. Id. See also Foote v. State, 184 Ga. App. 900, 363 S.E.2d 180 (1987), in which the

court interpreted this Thompson waiver rule to allow the remand of a case raising an inef-
fective assistance claim in which appellate counsel filed defendant's new trial motion and
the defendant's case was not pending in the trial court prior to the publication of Thomp-
son. Id. at 901, 363 S.E.2d at 181.
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