Contracts
by B. Morris Martin*
In past survey periods the number of cases decided by the Georgia appellate courts in the area of contract law was greater than the number of
decisions written during the most recent period. This Article will review
several cases that have had a notable effect on Georgia contract law. The
first section considers the scope and effect of termination or no-damage
clauses in public contracts. The second section examines an exculpatory
clause of a different sort. The third section reviews the rule requiring suit
to be brought against all joint obligors and questions whether the Georgia
Supreme Court should examine and change the rule. The fourth section
addresses the effect of a merger clause on the admissibility of parol evidence in a suit to rescind a contract for fraud in the inducement. Finally
the last section resolves the question of whether a double-rent provision
in a lease constitutes an unenforceable penalty.

.

TERMINATION CLAUSES IN PUBLIC CONTRACTS

In Department of Transportationv. Arapaho Construction, Inc.' the
Georgia Supreme Court proffered a peculiar interpretation of the termination or no-damage clause. Arapaho arose out of the controversy surrounding construction of the Presidential Parkway, for which the Department of Transportation ("DOT") chose Arapaho Construction as the
bridge contractor. The contract between the DOT and Arapaho obligated
the DOT to provide the necessary rights-of-way prior to construction.'
The DOT attempted to acquire the rights-of-way on two occasions but
the court enjoined the DOT from utilizing them for the project for various reasons.' When Arapaho filed suit and claimed the DOT had
* Partner in the firm of McKenzie & McPhail, Atlanta, Georgia. Georgia Institute of
Technology (B.S., 1979); Mercer University (J.D., cum laude, 1982). Member, Mercer Law
Review (1980-1982). Member, State Bar of Georgia.
1. 257 Ga. 269, 357 S.E.2d 593 (1987).
2. Id. at 269, 357 S.E.2d at 594.

3. The history of the controversy can be found in Department of Transp. v. Arapaho
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breached its obligation to provide the necessary rights-of-way, the DOT
terminated the contract and used its no-damage clause as a defense to the
suit.'

The supreme court began its analysis by noting that termination or nodamage clauses s are generally valid and enforceable.' The purpose of
Constr., Inc., 180 Ga. App. 341, 349 S.E.2d 196 (1986), afl'd, 257 Ga. 269, 357 S.E.2d 593
(1987); Department of Transp. v. Brooks, 254 Ga. 303, 328 S.E.2d 705 (1985); and Department of Transp. v. City of Atlanta, 255 Ga. 124, 337 S.E.2d 327 (1985). The Presidential
Parkway was planned to traverse portions of four parks owned by Atlanta. After the Fulton
County Superior Court enjoined certain construction on the Parkway, the Georgia Supreme
Court held that the deed transferring Atlanta's interest in the affected portions of the four
parks was void due to a conflict of interest on the part of an Atlanta City Council member.
254 Ga. at 317, 328 S.E.2d at 715. Later, in May 1985, the Atlanta City Council passed an
ordinance that authorized a second transfer of the lands with certain restrictions. The DOT
then filed a petition with DeKalb County Superior Court and sought to condemn any interest Atlanta might have retained in the lands deeded to the DOT. The court granted a motion to intervene by individual taxpayers who asked that the transfer be voided and the
DOT enjoined from any further construction on the Parkway. The court dismissed the
DOT's condemnation petition and permanently enjoined construction in September 1985.
Arapaho, 180 Ga. App. at 341-42, 349 S.E.2d at 197.
4. 257 Ga. at 269, 357 S.E.2d at 594. The termination provision provided, in pertinent
part:
The Department may, by written notice, terminate the contract or a portion
thereof when the Contractor is prevented from proceeding with the Contract as
direct result of one of the following conditions:
3. An injunction is imposed by a court of competent jurisdiction which stops the
Contractor from proceeding with The Work and causes a delay of such duration
that it is in the Public Interest to terminate the Contract and the Contractor was
not at fault in creating the condition which led to the court's injunction.
When, under any of the above conditions, the Contract, or any portion thereof, is
terminated before completion of all Items of work in the Contract, payment will
be made for the actual number of Units or Items of work completed at the Contract Unit Price, or as mutually agreed for Items of work partially completed or
not started. No claim for loss of anticipated profits shall be considered. Reimbursement for organization of The Work and moving equipment to and from the
job will be considered where the volume of work completed is too small to compensate Contractor for these expenses under the Contract Unit Prices. However,
the Engineer's decision as whether or not to reimburse for organization of The
Work and moving equipment to and from the job, and in what amount, shall be
final.
180 Ga. App. at 342, 349 S.E.2d at 198.
5. The provision in Arapaho permitted termination of the contract under certain specified circumstances. That clause also purported to limit the damages Arapaho could recover
for termination. See id. Using the terms "termination clause" and "no-damage clause" interchangeably to refer to the class of exculpatory clauses commonly found in public construction contracts is imprecise. Termination provisions do not appear to be a universal
feature of no-damage clauses found in public construction contracts. These clauses, also re-
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these clauses is to protect public agencies from vexatious litigation after
entering into large public works contracts.7 Nonetheless, the court said,
"it is well-settled that termination or no-damage clauses will not be applied to delays or their causes not contemplated by the parties."' In addition, the court stated that because these provisions act as exculpatory
clauses,
they
"must be clear and unambiguous, they must be specific in
what they
purport
to cover, and any ambiguity will be construed against
the drafter of the instrument."'
Applying these principles to the facts, the supreme court held that the
termination provision was not sufficiently specific and unambiguous to
cover the DOT's failure to procure the rights-of-way. 0 The court noted
that the termination provision did not specifically refer to the DOT's fundamental obligation to obtain rights-of-way, but referred only to courtordered injunctions. 1 After making these observations, the court said
that it could not conclude that the parties contemplated that the termination provision would apply to the DOT's breach of its obligation to acquire the rights-of-way needed for construction. 2 The court concluded its
analysis by noting that if the DOT wanted to avoid this result, it could
have insisted on a provision stating that1 3 the termination provision would
cover delays in acquiring rights-of-way.

Justice Weltner wrote a dissenting opinion in which he was joined by
Chief Justice Marshall. 14 The straight-forward proposition of the dissenting justices was that the contingency for which the termination provision
ferred to as "no-damages" or "no-damage-for-delay" clauses, often provide for an extension
of time to the contractor when the clause is effectuated. There appears to be little evidence
that the existence of an extension provision affects the validity of the no-damage clause. See
Annotation, Validity and Construction of "No Damage" Clause with Respect to Delay in
Building or Construction Contract, 74 A.L.R.3d 187 (1976).
6. 257 Ga. at 269, 357 S.E.2d at 594.
7. Id. In Pitt Constr. Co. v. City of Dayton, 237 F. 305, 313-14 (6th Cir. 1916), the court
observed that "these provisions are aimed generally against the contractor and with a view
of limiting the cost of an improvement to the sum agreed upon and such additional sums as
are specially provided for." The court in Arapaho cited Kalish-Jarcho, Inc. v. City of New
York, 58 N.Y.2d 377, 448 N.E.2d 413, 461 N.Y.S.2d 746 (1983), in which the New York
Court of Appeals agreed that the object of the no-damage clause was to protect the limited
financial authorizations by which public agencies are almost always restrained. 448 N.E.2d
at 416, 461 N.Y.S.2d at 749.
8. 257 Ga. at 270, 357 S.E.2d at 594.
9. Id. (quoting Department of Transp. v. Arapho Constr., Inc., 180 Ga. App. 341, 343,
349 S.E.2d 196, 198 (1986)) (quoting Hall v. Skate Escape, 171 Ga. App. 178, 180-81, 319
S.E.2d 67, 71 (1984))).
10. Id., 357 S.E.2d at 595.
11. Id.
12. Id.
13. Id. at 270-71, 357 S.E.2d at 595.
14. Id. at 271, 357 S.E.2d at 595 (Weltner, J., dissenting).
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provided, "plainly and unequivocally stated in the contract, is exactly
what transpired in this case."" As a parting shot, the dissenting justices
noted that, although the majority suggested that the provision was invalid because the DOT failed to provide the necessary rights-of-way, the
DOT acquired the rights-of-way on two occasions, but was prohibited by
injunction from utilizing them for the project."
Indeed as the majority pointed out," courts recognize that no-damage
clauses are valid and not void as against public policy." Nonetheless, with
the exception of the Commonwealth of Massachusetts," courts have received no-damage clauses with what one can only characterize as begrudging acceptance. As a general matter, courts have acknowledged that
while they are empowered to construe or interpret contracts, they must
take the contracts as they find them.' 0 Courts may not make the contract
for the parties nor alter their clear agreement simply because a harsh result may occur.21 Courts may not treated no-damage clauses as meaningless and futile, and may not read the clauses out of contracts.2 At the
end of this roster of familiar principles of contract construction, courts
purportedly apply to no-damage clauses the principle that a clause is
open to construction only if it is ambiguous.'
15.

Id.

16. Id.
17. Id. at 270, 357 S.E.2d at 594.
18. See generally Annotation, supra note 5, at 203.
19. See, e.g., Wes-Julian Constr. Corp. v. Massachusetts, 351 Mass. 588, 223 N.E.2d 72
(1967); Charles T. Main, Inc. v. Massachusetts Turnpike Auth., 347 Mass. 154, 196 N.E.2d
821 (1964); Coleman Bros. Corp. v. Massachusetts, 307 Mass. 205, 29 N.E.2d 832 (1940);
Charles I. Hosmer, Inc. v. Massachusetts, 302 Mass. 495, 19 N.E.2d 800 (1939); Marsch v.
Southern N.E.R. Corp., 230 Mass. 483, 120 N.E. 120 (1918).
20. Underground Constr. Co. v. Sanitary Dist., 367 111. 360, 11 N.E.2d 361, 366 (1937).
21. George J. Grant Constr. Co. v. United States, 109 F. Supp. 245, 246 (Cl. Ct. 1953);
Peter Kiewit Sons' Co. v. Iowa S. Utils. Co., 355 F. Supp. 376, 398 (S.D. Iowa, C.D. 1973).
22. Wells Bros. Co. v. United States, 254 U.S. 83, 87 (1920); Psaty & Fuhrman, Inc. v.
Housing Auth., 76 R.I. 87, 68 A.2d 32, 36 (1949).
23. Western Eng'rs, Inc. v. Utah, 20 Utah 2d 294, 437 P.2d 216 (1968). Almost beyond
belief, one court held that broad no-damage clauses are ambiguous because many courts
have construed broad clauses as not covering situations in which the delay was caused by
the contractee's direct interference with the contractor's work. Algernon Blair, Inc. v. Norfolk Redevelopment & Hous. Auth., 200 Va. 815, 108 S.E.2d 259, 262 (1959). At least some
relief of this corruption of the ambiguity rule is afforded by those courts that have held that
broad no-damage clauses are not ambiguous. Underground Constr. Co. v. Sanitary Dist., 367
Ill. 360, 11 N.E.2d 361 (1937); Ericksen v. Edmonds School Dist., 13 Wash. 2d 398, 125 P.2d
275 (1942); Psaty & Fuhrman, Inc. v. Housing Auth., 76 R.I. 87, 68 A.2d 32 (1949); Western
Eng'rs, Inc. v. Utah, 20 Utah 2d 294, 437 P.2d 216 (1968). Those courts found that the
delays that could reasonably be foreseen were specifically provided for in the contract and
that the broad no-damage clause was included to cover the unforeseen delays. Underground
Const., 11 N.E.2d at 366; Ericksen, 125 P.2d at 280; Psaty, 68 A.2d at 36; Western Eng'rs,
437 P.2d at 218; see also Chas. T. Main, Inc. v. Massachusetts Turnpike Auth., 347 Mass.
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Interestingly, courts often begin to work their perversion of those prin-

ciples of contract law with the recitation of yet another broad principle of
construction, namely, that the whole purpose of contract construction is

to learn and effectuate the intent of the parties. Accordingly, the courts
readily subordinate formal rules and admit parol evidence.2 ' This princi-

ple, combined with the strict construction accorded to no-damage clauses
due to the harsh results that may flow from their enforcement, 5 provides
the courts with an ample basis on which to limit the effect of the clauses.
With these principles in hand, the courts have formulated various exceptions to the general rule that no-damage clauses are enforceable.
Courts will not enforce the clauses if the delay in question does not fall
within the terms of the clause or within the intent of the parties. 2 " A nodamage clause does not preclude actions for delay due to wrongful or willful acts of the contractee and particularly for fraud or bad faith.27 No-

damage clauses do not affect delay caused by the contractee's direct or
active interference with the work of the contractor 2 s In addition, courts
have held no-damage clauses inapplicable to delay that the contractee's
negligence caused,2 ' breach of the contract,30 arbitrary or capricious
154, 196 N.E.2d 821 (1964). Although they do not go as far as the Virginia Supreme Court, a
number of courts have declared that broad no-damage clauses relating to delay for "any
cause" should not be read literally. See, e.g., Ozark Dam Constructors v. United States, 127
F. Supp. 187 (Cl. Ct. 1955); Southern Gulf Utils., Inc. v. Boca Ciega Sanitary Dist., 238 So.
2d 458 (Fla. Ct. App. 1970); First Say. & Trust Co. v. Milwaukee County, 158 Wis. 207, 142
N.W., modified on other grounds & rehg denied, 158 Wis. 249, 148 N.W. 1093 (1914).
24. Underground Constr. Co. v. Sanitary Dist., 367 Ill. 360, 11 N.E.2d 361 (1937); Chas.
T. Main, Inc. v. Massachusetts Turnpike Auth., 347 Mass. 154, 196 N.E.2d 821 (1964); Ace
Stone, Inc. v. Township of Wayne, 47 N.J. 431, 221 A.2d 515 (1966).
25. Peter Kiewit Sons' Co. v. Iowa S. Utils. Co., 355 F. Supp. 376 (S.D. Iowa 1973) (applying Iowa law); Wilson & English Constr. Co. v. New York Cent. R.R., 24 App. Div. 479,
269 N.Y.S. 874 (1934); Psaty & Fuhrman, Inc. v. Hous. Auth., 76 R.I. 87, 68 A.2d 32 (1949);
Ericksen v. Edmonds School Dist., 13 Wash. 2d 398, 125 P.2d 275 (1942).
26. Ozark Dam Constructors v. United States, 127 F. Supp. 187 (Cl. Ct. 1955); Peter
Kiewit Sons' Co. v. Iowa S. Utils. Co., 355 F. Supp. 376 (S.D. Iowa 1973) (applying Iowa
law); McGuire & Hester v. San Francisco, 113 Cal. App. 2d 186, 247 P.2d 934 (1952); Ace
Stone, Inc. v. Township of Wayne, 47 N.J. 431, 221 A.2d 515 (1966); Western Eng'rs, Inc. v.
Utah, 20 Utah 2d 294, 437 P.2d 216 (1968).
27. Christhilf v. Baltimore, 152 Md. 204, 136 A. 527 (1927); Psaty & Fuhrman, Inc. v.
Hous. Auth., 76 R.I. 87, 68 A.2d 32 (1949); Western Eng'rs, Inc. v. Utah, 20 Utah 2d 294, 437
P.2d 216 (1968). See generally Annotation, supra note 5, at 215-19.
28. Grant Constr. Co. v. Burns, 92 Idaho 408, 443 P.2d 1005 (1968). See generally Annotation, supra note 5, at 219-21.
29. Ozark Dam Constructors v. United States, 127 F. Supp. 187 (Cl. Ct. 1955); CalischJarcho, Inc. v. City of New York, 58 N.Y.2d 377, 448 N.E.2d 413 (N.Y. 1983).
30. Although a no-damage clause is not obviated by a breach of contract that amounts to
no more than the ordinary and usual types of delays encountered by contractors, some
courts have held that a breach of an essential or fundamental obligation under the contract
will nullify it. Hawley v. Orange County Flood Control Dist., 211 Cal. App. 2d 708, 27 Cal.
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acts,31 and unreasonable delay or abandonment of the project."2
In Arapaho, the court recited the principle that the intent of the parties should govern construction of the clause, 8 that courts will not apply
no-damage clauses to delays that the parties did not contemplate, 4 and
that courts will strictly construe no-damage clauses with any ambiguities
construed against the drafter.36 On these principles, the court held "that
the termination provision was not sufficiently specific and unambiguous
to cover the DOT's failure to provide Arapaho the necessary rights-ofway to conduct its work."' The court said the termination provision did
not refer to the DOT's fundamental obligation to acquire the rights-ofway, but merely to injunctions.37 The court concluded that it could not
say "that the parties contemplated that the termination provision would
apply to that contractual obligation.""
Although the court did not address the issue of whether court-ordered
injunctions, for which the clause specifically provided, prevented the
DOT from performing its fundamental obligation of procuring the rightsof-way, the court did not find the termination clause ambiguous.8 9 The
intention of the parties, therefore, should have been ascertained from the
clear and unambiguous terms of the contract.'0 According to the opinion,
the court did not accept any parol evidence concerning the intent of the
parties.' Furthermore, Arapaho did not actually enter into performance
of the contract before the DOT terminated it.41 This point distinguishes
Rptr, 478 (1963); Corinno Sivetta Constr. Corp. v. City of New York, 67 N.Y.2d 297, 493
N.E.2d 905, 502 N.Y.S.2d 281 (1986); cf. Department of Transp. v. Arapaho Constr., Inc.,
257 Ga. 269, 270, 357 S.E.2d 593, 595 (1987).
31. Western Eng'rs, Inc. v. Utah, 20 Utah 2d 294, 437 P.2d 216 (1968).
32. Hawley v. Orange County Flood Control Dist., 211 Cal. App. 2d 708, 27 Cal. Rptr.
478 (1963); Corinno Sivetta Constr. Corp. v. City of New York, 67 N.Y.2d 297, 493 N.E.2d
905, 502 N.Y.S.2d 281 (1986).
33. 257 Ga. at 270, 357 S.E.2d at 594.
34. Id.
35. Id,
36. Id., 357 S.E.2d at 595.
37. Id,
38. Id.
39. 257 Ga. at 270, 357 S.E.2d at 595.
40. Southern Federal Sav. & Loan Ass'n v. Lyle, 249 Ga. 284, 285, 290 S.E.2d 455, 456
(1982).
41, 257 Ga. at 270, 357 S.E.2d at 595.
42. The only reference to this issue is the court's statement that "Arapaho had the right
to assume after it was told to proceed that the rights-of-way had been acquired or would be
acquired without detriment to it." 257 Ga. at 271, 357 S.E.2d ai 595. Given the number of
cases in which courts have held that no-damage clauses do not apply to delays in acquiring
rights-of-way when the contractor was told to proceed with the work, it would be surprising
that the court did not rely upon these cases to avoid the no-damage clause if Arapaho had
in fact been instructed to begin construction, particularly given the strained result the ma-
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Arapaho from those cases in which the contractee instructs the contractor to begin performance prior to acquiring the necessary rights-of-way.
Therefore, there is no spectre of fraud or misleading of the contractor. 3
Finally, the court in Arapaho did not suggest that the DOT was negligent
in seeking to condemn the rights-of-way needed for construction." Indeed the history of Arapaho reveals a rather sophisticated effort by the
opponents of the Presidential Parkway to block the efforts of the DOT to
acquire the property.' 5
Against this vista, examination of the court's opinion leads to the conclusion that the court refused to apply the termination provision simply
because the contract did not specifically state that the DOT could terminate the contract if the DOT was unable to acquire the rights-of-way required for construction."' The reader will note that this statement differs
markedly from a finding that the parties did not contemplate termination
of the contract if the DOT could not acquire the rights-of-way, which is
the conclusion implied from the court's professed goal of ascertaining the
intent of the parties. The court does not conclude that the parties did not
intend for the contract to be terminated if the DOT could not acquire the
rights-of-way. Indeed, the realities of commercial life and contract drafting seem to dictate the conclusion that the parties did intend the contract
to terminate if the DOT could not secure rights to the property-at least
to the extent that parties ever contemplate such unknown contengencies.
It is impossible for contracting parties to list every possible contingency
creating the right to cancel a public contract. Recognizing this reality,
parties to a contract often insert broad terms intending to cover unforseen contingencies. The court's opinion places an unconscionable burden
of anticipating every possible contingency on public agencies seeking to
employ no-damage clauses to protect their limited treasuries.
In Arapaho, however, the DOT appears to have specifically identified
the contingency in this case. Two injunctions halted the DOT's efforts to
secure the necessary rights-of-way, and ultimately Arapaho's performance
of the contract. Any conclusion but that this contingency, specifically provided for in the contract, was the reason Arapaho was unable to perform
jority of the justices reached. See, e.g., McGuire & Hester v. San Francisco, 113 Cal. App. 2d
186, 247 P.2d 934 (1952); Gasparini Excavating Co. v. Pennsylvania Turnpike Comm'n, 409
Pa. 465, 187 A.2d 157 (1963); Ace Stone, Inc. v. Township of Wayne, 47 N.J. 431, 221 A.2d
515 (1966). This approach would have the added attraction of grounding, regardless of the
no-damage clause, on fraud, misrepresentation, gross negligence, or other misconduct of the

DOT.
43.
44.
45.
46.

See supra notes 27-29 and accompanying text.
257 Ga. at 270, 357 S.E.2d at 595.
Id.; see supra note 29.
See supra note 3.
Cf. 257 Ga. at 270, 357 S.E.2d at 595.
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the contract, does not seem supportable."7
II.

EXCULPATORY CLAUSES

4
In My Fair Lady of Georgia, Inc., v. Harris,'
the Georgia Court of
Appeals provided insight into how the court regarded exculpatory clauses.
Plaintiff in Harris became a member of a My Fair Lady Fitness Salon
("My Fair Lady") in April, 1983. Plaintiff signed a contract containing an
exculpatory clause that required plaintiff to assume any risk occasioned
by her use of the club's facilities; waive her right to bring a negligence
action against the club, its agents, and employees; and to release and discharge the club, its agents, and employees from liability for injury arising
from plaintiff's use of the club's facilities that any negligence of the corporation, its agents, and employees caused.9 In June 1983, Ms. Harris
slipped and fell in the club's shower and injured her right ankle and leg.
She then brought an action against My Fair Lady on the grounds that the
shower area was inadequately designed, constructed and maintained."
The trial court denied My Fair Lady's motion for summary judgment,
and the court of appeals denied immediate review. 1 The club then filed a
motion for reconsideration or, in the alternative, a renewed motion for
summary judgment. The trial court again denied the club's motion, but
the court of appeals granted immediate review. 2 The court of appeals
noted that exculpatory clauses are valid and binding in Georgia and not
void as against public policy when a business seeks to relieve itself from
its own negligence 8 and found the exculpatory provision under consider-

47. 257 Ga. at 271, 357 S.E.2d at 595 (Weltner, J., dissenting).
48. 185 Ga. App. 459, 364 S.E.2d 580 (1987).
49. Id. at 460, 364 S.E.2d at 581. The exculpatory clause in question provided, in pertinent part:
Use of Facility by Members - Member agrees ... use of all club facilities shall be
undertaken at the member's own risk... and that the corporation which owns
the club and/or any affiliated companies and/or their respective agents and employees shall not be liable for any claims, demands, injuries, damages, actions or
causes of actions ... which arise wholly or partially due to the negligence of the
corporation which owns the club and/or any affiliated companies and/or their respective agents and employees to member ... arising out of or connected with
the use of any of the services and/or facilities of such corporation . . . and the
member does hereby expressly forever release and discharge said corporation and
any affiliated companies and their respective agents and employees, from all such
claims, demands, injuries, actions or causes of action.
Id. at 459-60, 364 S.E.2d at 580.
50. Id. at 459, 364 S.E.2d at 580.
51. Id. at 460, 364 S.E.2d at 581.
52. Id.
53. Id, (citing Hall v. Garden Servs., 174 Ga. App. 856, 332 S.E.2d 3 (1985) & Carrion v.
Smokey, Inc., 164 Ga. App. 790, 298 S.E.2d 584 (1982)).
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ation valid and binding."
Although the majority opinion in Harris is significant, the dissenting
opinion, authored by presiding Judge Deen," makes Harris noteworthy.
The dissenting judges would have affirmed the trial court's denial of summary judgment and held that the exculpatory clause was not applicable
to the action brought by Ms. Harris on the ground that this action did
not grow out of the use of any facilities peculiar to sporting or recreational use.s ' The dissenting judges pointed out that Ms. Harris' case was
factually distinguishable from cases exemplified by Carrion v. Smokey,
Inc.,5 7 and Lovelace v. Figure Salon, Inc.6 Plaintiff in Carrionfell from a
horse, which the dissenting judges characterized as "a distinguishing feature of a stable and clearly a recreational 'facility.'" In Lovelace, the
spa employee's incorrect use of fitness equipment caused plaintiff's injury.s° The dissenting judges noted that Ms. Harris might equally well
have lost her footing on a wet floor adjacent to the shower in her own
home and stated, arguendo, that had Ms. Harris tripped over or fallen
from "a Nautilus machine or other object that was distinctively 'sporting
or recreational' equipment1 (or 'facility')," then Lovelace or Carrionmight
have controlled the case.
The dissenting judges make it abundantly clear that they would impose
upon exculpatory clauses a more strict interpretation than courts previously applied under Georgia law. s6 If this view finds support, those who
draft exculpatory clauses may find that the court has carved out an exception to the general rule of validity for negligence not peculiarly related
to the business of the person seeking to enforce the clause. As of yet,
there does not appear to be any support for this view beyond the dissenting opinion in Harris,and we will have to await the passage of time to see
whether this peculiar use distinction gains a foothold.
54, Id. Chief Judge Birdsong wrote the court's opinion, with which Presiding Judge
Banks and Judges Carley, Sognier, Pope, and Beasley concurred. Id. at 461, 364 S.E.2d at
581.
55. 185 Ga. App. at 461, 364 S.E.2d at 581 (Deen, J., dissenting).
56. Id. Presiding Judge McMurray and Judge Benham joined the dissent.
57. 164 Ga. App. 790, 298 S.E.2d 584 (1982).
58. 179 Ga. App. 51, 345 S.E.2d 139 (1986).
59. 185 Ga. App. at 461, 364 S.E.2d at 581 (Deen, J., dissenting).
60. 179 Ga. App. at 51, 345 S.E.2d at 140.
61. 185 Ga. App. at 461, 364 S.E.2d at 582 (Deen, J., dissenting).
62. The statutory prohibition against contracts made in violation of public policy is Official Code of Georgia Annotated § 13-8-2 (1982). The courts have found that other contract
provisions violate public interest and public policy even though they do not come within the
parameters of that section. See, e.g., Porubiansky v. Emory Univ., 156 Ga. App. 602, 275
S.E.2d 163, affd, 248 Ga. 391, 282 S.E.2d 903 (1981); Country Club Apartments, Inc. v.
Scott, 154 Ga. App. 217, 267 S.E.2d 811, a/f'd, 246 Ga. 443, 271 S.E.2d 841 (1980). See
generally Martin, Contracts, 38 MERCER L. REV. 107, 109-14 (1986).
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III. SUITS AGAINST JOINT OBLIGORS
In the case of Turner Outdoor Advertising, Ltd. v. Old South Corp.,"
the court of appeals adhered to the general rule that in a contract action
against two or more joint contractors, a court must base liability upon
joint liability, which requires that all joint obligors be joined in the action 4 The court of appeals impliedly extended an invitation for the
Georgia Supreme Court to change this rule to reflect a more modern
view. 6 Turner Outdoor Advertising arose out of an action that Turner
Outdoor Advertising ("Turner") brought against Old South Corporation
("Old South") to recover monthly payments due under a contract for billboard advertising. At trial the evidence showed that a new contract that
added an additional party as an obligor superseded the original contract
between the parties. At the close of Turner's case Old South moved for a
directed verdict on the grounds that the additional party was a joint obligor under the contract and, therefore, the additional party was an indispensable party to the action. The trial court granted the motion for directed verdict, and Turner appealed."
On appeal, Turner did not deny that it had added the additional party
as an obligor under the contract.0 Although the court of appeals rejected
Turner's argument that the facts of the case presented an exception to
the general rule enunciated in Wall v. Wall,68 the court, nevertheless, reversed the trial court's direction of the verdict and instructed the trial
court to allow Turner a reasonable time in which to add the joint obligor
as a defendant or to amend Turner's complaint to state the reason why
Turner could not join the joint obligor pursuant to Official Code of Georgia Annotated section 9-11-19(c). 9 Before reversing the trial court's judgment, the court of appeals noted that while a joint obligor to a contract is
a joint party, the inquiry of whether a joint obligor is an indispensable
party is a separate issue.70 The court of appeals observed that the first
inquiry should be whether circumstances allow the trial court to make the
necessary party a party to the action. 7' If circumstances permit, the trial
63.

185 Ga. App. 582, 365 S.E.2d 149 (1988).

64.

Id. at 584, 365 S.E.2d at 151. See Wall v. Wall, 176 Ga. 757, 759, 168 S.E. 893, 894

(1933).
65. 185 Ga. App. at 584, 365 S.E.2d at 151.

66. Id. at 583, 365 S.E.2d at 150.
67.
68.

Id. at 582, 365 S.E.2d at 150.
176 Ga. App. 757, 759, 168 S.E. 893, 894 (1933).

69. 185 Ga. App. at 583, 365 S.E.2d at 150. O.C.G.A. § 9-11-19(a) (1982) pertains to
necessary parties. The concept of indispensable parties is addressed by O.C.G.A. § 9-1119(b) (1982).

70.

185 Ga. App. at 583, 365 S.E.2d at 150.

71.

Id.
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court should allow joinder.72 If for lack of jurisdiction or any other reason
the trial court cannot join the joint obligor, then the trial court should
an indispensable party
determine whether the necessary party is also
7
3
proceed.
not
should
action
the
whom
without
Although the court of appeals held that the factors set forth in Official
Code of Georgia Annotated section 9-11-19(b) should guide the trial
court's inquiry, the court of appeals noted that it was constrained to follow the law contained in Wall, and that the Georgia Supreme Court must
announce "[alny change in Georgia law to reflect the more modern rule
74
for determining whether a joint obligor is an indispensable party."
Readers of Turner Outdoor Advertising can thus infer that the court of
appeals is of the opinion that Georgia law has already answered the inquiry under section 9-11-19(b).
Although a minority viewpoint disagrees," s the majority of courts in the
federal system hold that joint obligors are not indispensable parties."
Given the harsh result that can occur if a party cannot obtain jurisdiction
over out of state joint obligors,7 perhaps, as the court of appeals suggested, the Georgia Supreme Court should reconsider the reasoning and
policy behind its decision in Wall in light of Official Code of Georgia Annotated section 9-11-19.
IV.

MERGER CLAUSES

The case of del Mazo v. Sanchez7 8 clarified the law concerning the effect of merger clauses in sales contracts on the admissibility of parol evidence to show that the contract was induced fraudulently when the purchaser elects to rescind the contract and sue for fraud and deceit. The
plaintiff, Dr. Fred H. Sanchez, sold his medical practice to Dr. Jacinto del
Mazo for a percentage of the last year's income. Prior to entering into the
72.

Id. at 584, 365 S.E.2d at 151.

73. Id.
74. Id.
75.

See Fredstrom v. Giroux Post, No. 11 of American Legion, 94 F. Supp. 983, 985

(W.D. Mich. 1951); Schram v. Perkins, 38 F. Supp. 404, 407 (E.D. Mich. 1941).
76. See, e.g., Camp v. Gress, 250 U.S. 308 (1919); Trans Pacific Corp. v. South Seas
Enters., Ltd., 291 F.2d 435, 436, (9th Cir. 1961); Greenleaf v. Safeway Trails, Inc., 140 F.2d
889, 890 (2d Cir.), cert. denied, 322 U.S. 736 (1944); Reid v. Liberty Consumer Discount Co.,
484 F. Supp. 435, 441 (E.D. Pa. 1980); Brackin Tie, Lumber & Chip Co. v. McLarty Farms,
Inc., 95 F.R.D. 328, 331-32 (S.D. Ga. 1982), a/i'd, 704 F.2d 585 (11th Cir. 1983); Willis v.
Semmes, Bowe & Semmes, 441 F. Supp. 1235, 1245 (E.D. Va. 1977); Miller v. Camarco Contractors, Inc., 11 F.R.D. 560, 562 (S.D.N.Y. 1951).
77. Georgia's Long Arm Statute, O.C.G.A. §§ 9-10-90 to -94 (1982 & Supp. 1988), admittedly narrows the circumstances under which a nonresident who has executed a contract
inside Georgia could not be brought before a Georgia Court.
78. 186 Ga. App. 120, 366 S.E.2d 333 (1988).
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contract, del Mazo spoke to Sanchez concerning a number of matters including Sanchez' annual income and whether Sanchez had any problems
with insurance, Medicare, Medicaid, or malpractice claims. Sanchez informed del Mazo that the practice had no problems and that the practice
generally brought in $200,000 per year. Del Mazo's accountant examined
the books and confirmed that the annual income was approximately
$200,000.'0 Del Mazo claimed that Sanchez assured him that Sanchez'
collections were for legitimate services rendered, and that after he specifically questioned Sanchez, Sanchez further assured him that all of his
Medicaid and Medicare claims and practices were entirely legitimate and
proper.10
Under the terms of the agreement, Sanchez agreed to sell his patient
files for $10,000 and included a covenant not to compete for a consideration of $40,000, which del Mazo would pay in monthly increments. After
del Mazo made the first payment of $5,000 to Sanchez, Sanchez departed
for Boliva. The agreement also provided that Sanchez would retain the
rights to his accounts receivable and that del Mazo would deposit checks
on Sanchez' accounts receivable to Sanchez' checking account at the National Bank of Georgia. 1 When del Mazo received some checks from
Medicare and Medicaid for services that Sanchez previously billed, he
saw documents that made him suspect irregularities in Sanchez' billing
practices. Dr. del Mazo then discovered that the patient files sold to him
were incomplete. Upon learning of the missing file contents and the apparent fraudulent billing practices of Sanchez, del Mazo notified Sanchez
on July 29, 1982, that del Mazo was rescinding the contract for sale because Sanchez had misrepresented certain material facts to him. 82 Subse-

quent investigations indicated that Sanchez had billed Medicare and
Medicaid for procedures that he had not performed and that resulted in
overpayments of $8,372.80 and $19,687.58, respectively."
Sanchez filed an action against del Mazo seeking actual and punitive
damages for breach of contract, privacy violations, and in the alternative,
specific performance.6 ' Del Mazo answered the complaint and filed a
counterclaim in which he alleged fraud and deceit in inducing him to
enter into the purchase agreement, a failure of consideration arising from
Sanchez' failure to deliver complete patients' files, and violation of the
Georgia Racketeer Influenced and Corrupt Organizations Act."
79.
80.
81.
82.
83.
84.
85.

Id. at
Id. at
Id.
Id. at
Id. at
Id. at
Id. at

120, 366 S.E.2d at 333.
121, 366 S.E.2d at 333.
122, 366 S.E.2d at 334.
122-23, 366 S.E.2d at 335.
123, 366 S.E.2d at 335.
124, 366 S.E.2d at 335; O.C.G.A. §§ 16-14-1 to -15 (1988).
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The trial court granted Sanchez' motion for summary judgment on the
complaint and counterclaim, and del Mazo appealed."0 On appeal,
Sanchez contended that the contract contained a provision that the contract represented the entire agreement between the parties and that when
a contract contains a merger or entire agreement clause, a party to the
contract cannot maintain a fraud-in-the-inducement defense unless the
party can show that the party lacked knowledge of the contents of the
contract.8 7 In support of this contention Sanchez cited McGuire v. Winkler" and Spires v. Relco, Inc.so From these cases, Sanchez argued that
del Mazo could not utilize parole evidence to avoid the agreement and
that the merger or entire agreement clause was a "waiver of any right to
rely on oral misrepresentations . . . [and] expressly merged all previous
representations into the four corners of the written agreement."'9°
The court of appeals held that the merger or entire agreement clause
did not prevent a party from rescinding a contract for fraud-in-the-inducement and did not prevent a party from proceeding in tort on a theory of fraud and deceit.9' The court conceded that the cases of Spires and
McGuire supported Sanchez' contentions.' 2 The court held that the critical issue for it to determine was whether the defrauded party had elected
to rescind the contract as voidable for fraud, or whether the defrauded
party had elected to affirm the contract and to claim damages.9' If a party
elects to void the contract, then the merger or entire agreement clause is
ineffectual since there is no contract between the parties." The court of
appeals stated that to the extent that McGuire and Spires are in conflict
with the decisions of the Georgia Supreme Court in Brown v. Techdata
86. 186 Ga. App. at 124, 366 S.E.2d at 335.
87. Id.
88. 167 Ga. App. 104, 306 S.E.2d 70 (1983).
89. 165 Ga. App. 4, 299 S.E.2d 58 (1983).
90. 186 Ga. App. at 124, 366 S.E.2d at 335 (quoting Dr. Sanchez' arguments on appeal).
91. Id. at 127, 366 S.E.2d at 338.
92. Id. at 125, 366 S.E.2d at 336. In McGuire, the court stated a party cannot allege
fraud-in-the-inducement to avoid a written agreement containing a 'merger' or 'entire agreement' clause. 167 Ga. App. at 104, 306 S.E.2d at 71. In Spires, the court held that:
even assuming that the evidence would otherwise authorize a finding of fact that
the agent's statement was an actionable misrepresentation, it is clear that under
the terms of the "entire agreement" provision of the subsequently executed ...
agreement, appellants are "precluded from setting up fraud in the contract
through such misrepresentations."
165 Ga. App. at 6, 299 S.E.2d at 61 (quoting Levine v. Peachtree Twin Towers Co., 161 Ga.
App. 103, 104, 289 S.E.2d 306, 308 (1982)).
93. 186 Ga. App. at 125, 366 S.E.2d at 336.
94. Id. See also City Dodge v. Gardner, 232 Ga. 766, 770, 208 S.E.2d 794, 798 (1974).

MERCER LAW REVIEW

[Vol. 40

Corp.,95 Meason v. Gilberts and City Dodge v. Gardner,7 the court of
appeals will no longer follow McGuire or Spires."
To extract the full value of Sanchez, the reader must contrast Sanchez
with the cases of McGuire and Spires. In Sanchez, the misrepresentations upon which del Mazo sought to rescind the contract concerned present or past facts upon which del Mazo based his decision to enter into
the sales contract. 9 As Presiding Judge Deen noted in his special concurrence, the alleged fraud in McGuire and Spires involved misrepresentations concerning future performance. 1' ° In McGuire, the purchaser
claimed that the seller fraudulently induced the purchaser to enter into
the contract by an oral promise to sell the purchaser the business and its
good will; the parties did not write the oral promise into the contract.101
In Spires, the complainant contended that the seller offered oral promises
of service and training as an inducement to enter into the contract; again,
the parties did not write these promises of service and training into the
0
contract."'
Sanchez did not affect the underlying principles in McGuire
and Spires, but instead, Sanchez effectively highlighted the type of fraud
that would permit an aggrieved party to use parol evidence to rescind a
contract of fraud-in-the-inducement.108
V. PENALTY PROVISIONS
First Capital Institutional Real Estate, Ltd. v. Pennington,'"
presented the issue of whether a provision charging a holdover tenant
double the initial rent was an unenforceable penalty, and led to a five to
four split of the court of appeals.' 0 5 After the tenants vacated the premises they previously had leased, the landlord filed suit and sought to recover unpaid rent. The lease contained a provision requiring the payment
95.
96.
97.
98.
99.
100.

238 Ga. 622, 234 S.E.2d 787 (1977).
236 Ga. 862, 226 S.E.2d 49 (1976)
232 Ga. 766, 208 S.E.2d 794 (1974).
186 Ga. App. at 128-29, 366 S.E.2d at 338-39.
Id.
Id. at 129-30, 366 S.E.2d at 340 (Deen, J., concurring specially).

101. 167 Ga. App. at 104, 386 S.E.2d at 70.
102. 165 Ga. App. at 6, 299 S.E.2d at 60.
103. The addendum to the majority opinion carefully stated that the court of appeals
made no attempt to overrule either McGuire or Spires. 186 Ga. App. at 128-29, 366 S.E.2d

at 339.
104. 186 Ga. App. 617, 368 S.E.2d 165 (1988).
105. The majority opinion was written by Judge Carley. That opinion was joined by

Chief Judge Birdsong, Presiding Judge McMurray and Judges Sognier and Beasley. Judge
Benham authored a separate opinion in which he concurred in judgment only in part and
dissented in part. Id. at 619, 368 S.E.2d at 166. Presiding Judges Deen and Bank and Judge
Pope joined in Judge Benham's opinion.
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of double rent in the event that the tenants remained in possession of the
premises beyond the original lease period without entering into a new
lease. The tenants retained possession of the premises beyond the original
lease period, but during their extended possession of the property failed
to pay the increased rent. The trial court on cross-motions for summary
judgment held the double-rent provision to be a penalty and entered
summary judgment on behalf of the tenants.'"
The court of appeals held that Fulton County v. Atlanta Envelope
Co. ' controlled resolution of the issues. 08 The court proceeded to characterize the landlord's suit not as a suit for damages for breach of the
lease, but as a suit for enforcement of the lease according to the terms of
the lease.' 0 ' According to the court, "[q]uite simply, this is not an action
wherein the issue is whether the amount sought constitutes 'liquidated
damages' or a 'penalty' but rather it is a suit for enforcement of the contract according to its terms."' 10 Noting that in the absence of a violation
of public policy or law, parties to a contract are free to contract on
whatever terms they choose, the court held the double-rent provision
valid."'
Judge Benham did not find Atlanta Envelope persuasive."' In that
case, the contract provided that Fulton County could use certain property
for a specified period of time without charge. If the county used the property for a longer period of time, certain rent would be due to the owner.
Judge Benham found significant that the Atlanta Envelope contract did
not contain any provision that the contract would expire at a certain time
or that the county agreed to vacate the property on a particular date." 3
Therefore, unlike the lease under consideration in Pennington, the contract in Atlanta Envelope never terminated." 4
According to Judge Benham, the tenants in Pennington breached the
lease when they did not vacate the premises on the date set in the
lease. " As a consequence of that breach, the lease classified the tenant as
106. Id. at 618, 368 S.E.2d at 165.
107. 90 Ga. App. 623, 83 S.E.2d 866 (1954).
108. 186 Ga. App. at 618, 368 S.E.2d at 165.

109. Id., 368 S.E.2d at 165-66.
110. Id. at 619, 368 S.E.2d at 166.
111. Id. at 618, 368 S.E.2d at 166. In support of its opinion, the court cited the case of
Tedford v. Roswell Village, 173 Ga. App. 780, 781, 328 S.E.2d 403, 403-04 (1985), in which
the court approved a jury verdict in favor of a landlord for increased rents against a tenant
who became a tenant at sufferance.
112. 186 Ga. App. at 619, 368 S.E.2d at 166 (Benham, J., concurring in part & dissenting
in part).
113. Id.
114. Id.

115. Id.
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a tenant at sufferance and provided that double rent would be due.11 e The
denomination of the tenant as a tenant at sufferance was inconsistent, in
Judge Benham's view, with the landlord's position that the suit was
merely for enforcement of the lease. 11' Accordingly, Judge Benham would
have held that the suit was for damages arising out of a breach of the
lease agreement.""
Judge Benham, and the judges that joined his opinion, would have affirmed the trial court's holding that the double-rent provision was an unenforceable penalty based on the authority set forth in Miazza v.Wests0
ern Union Telegraph Co."' s and Florence Wagon Works v. Salmon."
The judges concurred only with the portion of the majority opinion that
effected a reversal of the portion of the judgment establishing the amount
of rent due to the landlords.' 1 The tenants' motion for summary judgment sought not only a declaration that the double-rent provision was
unenforceable, but also a declaration that the amount of rent the tenants
had tendered was sufficient. 22 Because a tenant at sufferance is liable for
116. Id.
117. Id, Authority supports Judge Benham's position.
A tenancy at sufferance differs from a tenancy at will in this: The tenant at sufferance enters lawfully and holds over wrongfully without the landlord's assent or
dissent; while the tenant at will holds by the landlord's permission .... A tenant
at will is always in by right, evidenced by permission, express or implied of the
landlord. A tenant at sufferance holds over by wrong, and he is in possession, not
by permission of the landlord, but as a result of his laches or neglect ....

It

takes little to convert a tenancy at sufferance into a tenancy at will. Anything that
indicates the permission of the landlord for the tenant to remain in possession will
have this effect.
Willis v. Harrell, 118 Ga. 906, 909, 45 S.E. 794, 795 (1903) (quoted in Carruth v. Carruth, 77
Ga. App. 131, 134-35, 48 S.E.2d 387, 390 (1948)). While classifying the tenant as tenant at
sufferance may be inconsistent with maintaining an action for enforcement of the lease, a
tenant under a lease who holds over after expiration of the lease holds the premises subject
to the general terms and conditions specified in the lease, except so far as modified by mutual agreement. Metzer v. Connally Realty Co., 203 Ga. 15, 17, 45 S.E.2d 199, 200-01 (1947);
see Colonial Self Storage, Inc. v. Concord Properties, Inc., 147 Ga. App. 493, 249 S.E.2d 310
(1978); see also Smith v. Hightower, 80 Ga. App. 293, 55 S.E.2d 872 (1949).
118. 186 Ga. App. at 620, 368 S.E.2d at 167.
119. 50 Ga. App. 521, 522-23, 178 S.E. 764 (1934). In that case, the court of appeals said,
"[aigreements to pay fixed sums as damages for breaches of contract, where the amount
plainly has no reasonable relation to any probable actual damage which may follow a
breach, will not be enforced for the agreed amount as liquidated damages, but will be construed as mere unenforceable provisions for penalties."
120. 8 Ga. App. 197, 68 S.E.2d 866 (1910). The Pennington concurrence quoted Florence
Wagon Works as saying, "[wihere a designated sum is inserted into a contract for the purpose of deterring one or both of the parties from breaching it, it is [a] penalty."
121. 186 Ga. App. at 620, 368 S.E.2d at 167.
122. Id.
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the reasonable rental value of the premises1 2 and the record did not contain evidence that would permit the trial court to establish the reasonable
rental value, Judge Benham would have denied that much of the tenants'
12
motion for summary judgment. '

123. Id. In support of this proposition, Judge Benham cited the case of Jefferson v. Kennedy, 41 Ga. App. 672, 154 S.E. 378 (1930).
124. 186 Ga. App. at 620, 368 S.E.2d at 167.

