
Constitutional Law

by W. Tarver Rountree, Jr.*

Before I begin the discussion of the principal constitutional decisions of
the period from June 1, 1987, to May 31, 1988,1 I think it appropriate to
recognize an activity that has engaged many of the judges and lawyers of
Georgia during the past year. I am referring to the observance of the Bi-
centennial of the United States Constitution and the Bicentennial of the
1788 Constitution of Georgia.

It was on September 17, 1787, that a majority of those attending the
convention finally signed the draft of the United States Constitution.2
Ten days later, the Congress of the Confederation submitted the Consti-
tution to the states.8 The period from September 1787 to September 1788
was critical in the history of the new document. The issue of ratification
was debated hotly in the states. Eighty-five articles in all appeared in The
Federalist between October 1787 and July 1788.4 "The successful issue of
the struggle ... was not assured until June, 1788."1

In September 1788, after eleven states had ratified the Constitution, the
Confederation Congress designated the first Wednesday of the following
January for the selection of presidential electors, the first Wednesday in
February for the casting of the electoral vote, and the first Wednesday in
March for the inauguration of the new government.'

The bar should also observe the bicentennial of Georgia's Constitution
of 1788. In February of 1777, the convention that was responsible for
drafting the first Georgia Constitution completed its work and declared
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the very first Georgia Constitution in effect.7 The legislature in the latter
part of January 1788, named a representative body for the purpose of
making necessary changes in the earlier document. The State of Georgia
finally adopted this constitution in May 1789, but the drafters actually
drafted it in November 1788.8 It was the first Georgia Constitution after
the ratification of the United States Constitution and the foundation for
Georgia's successive Constitutions to 1983.

I. SOVEREIGN IMMUNITY

The sovereign immunity of the State of Georgia is not left to judicial
implication or attribution. The 1983 Constitution provides explicitly:

[S]overeign immunity extends to the state and all of its departments and
agencies. However, the defense of sovereign immunity is waived as to any
action ex contractu for the breach of any written contract now existing or
hereafter entered into by the state or its departments and agencies. Also
the defense of sovereign immunity is waived as to those actions for the
recovery of damages for any claim against the state or any of its depart-
ments and agencies for which liability insurance protection for such
claims has been provided but only to the extent of any liability insurance
provided .... I

Two cases before the court involved interpretation of this provision of
the constitution. In Price v. Department of Transportation,0 plaintiff
sued for injuries that resulted from an accident involving a bridge ap-
proach, which the DOT negligently maintained. In particular, the claim
referred to the failure to provide guard rails." She sued (among others)
DOT and its three employees "(the maintenance area manager, district
traffic and safety engineer and the state road design engineer)." 2 DOT
moved for and received summary judgment in the trial court on the
grounds that the insurance did not cover the DOT but only the employ-
ees. 18 The court of appeals affirmed.14

The supreme court reversed based upon its interpretation of the provi-
sion. The court held that the DOT was liable on the basis of its employ-
ees' actions in respondeat superior and that, therefore, the claim is in
reality against the department itself. The fact that the insurance policy

7. M. COULTER, GEORGIA, A SHORT HISTORY 151 (1960).
8. Id. at 173.
9. GA. CONST. art. I, § 2, para. 9.

10. 257 Ga. 535, 361 S.E.2d 146 (1987).
11. Id. at 535, 361 S.E.2d at 147.
12. Id.
13. Price v. Department of Transp., 182 Ga. App. 353, 354, 356 S.E.2d 45, 46 (1987).
14. Id. at 356, 356 S.E.2d at 47.
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did not name the DOT as the insured does not prevent the claim being
against the DOT.1

In Ward v. Bulloch County," plaintiff sought to recover damages for an
injury suffered during his incarceration in Bulloch County Correctional
Institute. The injury was the result of the negligence of an employee. The
county did not file its claim against the county insurer in a timely manner
and, therefore, the insurer's contract did not obligate him to pay the
claim. The trial court held that even though there was a waiver by insur-
ance, the sovereign immunity reattached and the county was not liable."
The court held:

The mere purchase of liability insurance does not automatically waive
sovereign immunity. Rather, sovereign immunity is waived only when the
insurer of a state entity satisfies a claim under the coverage provided. If
payment is not required under the contract, and bad faith has not been
shown, there is no waiver of immunity."

Justice Smith did not accept this questionable decision.1" He took the
view that when a public body purchases liability insurance, there is no
necessity for the protection that sovereign immunity provides to the pub-
lic. He further reasoned that the policy was in effect at the time of the
injury and that neither the county nor the insurance company can revoke
the waiver retroactively.20 This would seem to be consistent with the lit-
eral and purpose meaning of the constitutional provision.

II. INVERSE CONDEMNATION AND CONDEMNATION

In two cases, the court dealt with the subject of condemnation. In the
first, Department of Transportation v. Bonnett,21 the claimant attorney
probably should not have litigated the claim for plaintiff. Surprisingly,
the trial court agreed with plaintiff when she sought compensation from
DOT for the result of the development of a right of way that the state
owned even in the time of her predecessor in interest.2

Anticipating the noise, vibrations, and dust, she sought to enjoin the
construction of the highway and damages for inverse condemnation, nui-
sance, and trespass. The trial court enjoined the DOT until such time as

15. 257 Ga. at 537, 361 S.E.2d at 148.
16. 258 Ga. 92, 365 S.E.2d 440 (1988).
17. Id. at 92-93, 365 S.E.2d at 441.
18. Id. at 93, 365 S.E.2d at 441.
19. Id. (Smith, J., dissenting).
20. Id. at 94, 365 S.E.2d at 441.
21. 257 Ga. 189, 358 S.E.2d 245 (1987).
22. Id. at 189-90, 358 S.E.2d at 245.
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compensation was given for these noxious effects." The supreme court
had no difficulty in reversing this action. It recognized in Georgia "that
citizens may maintain nuisance suits against the state under the constitu-
tional prohibition against taking or damaging private property for public
purposes."' "2 Noise, odors, and smoke are actionable nuisances." Here,
there was no such invasion at this point. The state was simply occupying
its right of way. There was no partial taking of the plaintiff's property.
The court, of course, would not enjoin the construction.26 At best, all of
the plaintiff's claims were premature and the proper action below would
be to dismiss without prejudice.

In an interesting and complex case, the Georgia Marble Company's ac-
quisition of an easement for a railroad right of way from its cotenants
came to the court in Benton v. Georgia Marble Co.27 The company had
operated over the railroad since 1884 as a lessee. The lessor renewed and
extended the lease in 1926 and 1955. The lease agreement expired in
1984." Presumably, the parties might have negotiated a new lease agree-
ment. The company, however, sought to condemn a perpetual easement
for the right of way under a statutory proceeding provided in Official
Code of Georgia Annotated section 49-9-70.2 The statute provides "that
a person or corporation engaged in the business of metal or mineral min-
ing, or quarrying marble, granite, or any other stone, may obtain a right-
of-way for a railroad across the lands of others 'in order to operate his
business successfully.' "s The statute further states that "all proceedings
in relation thereto shall be had and the damages shall be assessed and
paid according to the method of condemning land provided in Title 22.""

The method the company chose for the condemnation was a proceeding
before a special master. The special master entered an award condemning
the property interest sought upon payment of $45,000, the actual market
value, no consequential damages or benefits involved.'2

On appeal, the superior court entered an order sustaining the findings
of the special master. The court disallowed the amount of the compensa-
tion in that defendants had a statutory right to a jury trial.3" The coten-
ant defendants were unhappy over everything-arguing that the statute

23. Id.
24. Id. at 190, 358 S.E.2d at 246.
25. Id.
26. Id.
27. 258 Ga. 58, 365 S.E.2d 413 (1988).
28. Id. at 59-60, 365 S.E.2d at 415-16.
29. Id. at 58-59, 365 S.E.2d at 414-15.
30. Id. (quoting O.C.G.A. § 44-9-70 (1982)).
31. O.C.G.A. § 44-9-70 (1982).
32. 258 Ga. at 59, 395 S.E.2d at 415.
33. Id.
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did not apply and if it did it was unconstitutional, and in any event, that
there should have been a jury trial on all the facts as well as the amount
of the award.3'

In short, the supreme court held the following: (1) The co-tenant, even
though entitled to mutual use, could seek condemnation against its coten-
ants under the "private necessity" law. There was no Georgia case law on
this point. (2) The Georgia Constitution provides for private condemna-
tion of private interests in cases of necessity. (3) The Georgia statute is
within the constitutional provision: "In case of necessity, private ways
may be granted upon just and adequate compensation being first paid by
the applicant."""

The Georgia Constitution does not define private ways or limit the defi-
nition thereof, and private ways of necessity are in their extent suscepti-
ble of almost infinite variety. The court concluded that the legislature
had observed constitutional requirements in allowing private condemna-
tion for projects that serve the public interest.3 6 Here the projects served
the development of natural resources.

The question remains after the case whether the court should not re-
quire more in the nature of necessity and not just convenience. Here, the
cotenant had a right to nonexclusive use of its property, but through this
statute the cotenant could obtain the perpetual easement without negoti-
ation through the power that the state delegated. These early nineteenth
century statutes, which the legislature passed when it was considered ap-
propriate to encourage development for the public good, may have over-
looked the fact that this was a delegation of the prerogative of the sover-
eign for a purpose over which the sovereign maintained no regulation or
assurance that it would be used for the public interest. This early priva-
tization of the law has many descendants today, some of which may have
to be sent through the constitutional hopper at a later date.

III. IMPAIRMENT OF THE OBLIGATION OF CONTRACTS

In Tate v. Teachers Retirement System,3 7 plaintiff claimed that action
of the Teacher Retirement System ("TRS") in reducing its original calcu-
lation of his benefits violated his constitutional rights of equal protection
and due process and impaired his contract rights. Plaintiff based the
claim upon the original calculation of his retirement benefits which in-
cluded his final two years' salary and his contributions to the TRS." The

34. Id. at 62, 395 S.E.2d at 417.
35. Id. at 62-63, 365 S.E.2d at 417-18; GA. CONST. art. I, § 3, para. 2.
36. 258 Ga. at 67-68, 365 S.E.2d at 421.
37. 257 Ga. 365, 359 S.E.2d 649 (1987).
38. Id. at 365, 359 S.E.2d at 651.
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trial court denied injunctive relief and decided that the inflated pension
payment was based upon a buyout of his contract rather than real com-
pensation.3' The supreme court sustained the trial court's conclusions.
TRS did have statutory authority to reconsider an award of a pension.'"
The applicant and the TRS Board cannot make a contract that binds the
public in this matter. The court said that the pension benefits that TRS
initially calculated were not and could not have been the result of a bar-
gain with Dr. Tate . 1 The statute calls for calculations based upon real
compensation. There is no vested right to benefits one is not entitled to
receive." The court did not accept that the Board deviated from normal
policy in looking beyond the employer's certification of benefits." The
court did agree that the state could not recapture benefits that had been
paid already under the erroneous calculation.4

4 The court referred to Offi-
cial Code of Georgia Annotated section 45-6-5: "powers of all public of-
ficers are defined by law and all persons must take notice thereof. The
public may not be estopped by the acts of any officer done in the exercise
of an unconferred power. '

""

IV. FULL FAITH AND CREDIT

In Hargreaves v. Greate Bay Hotel & Casino,40 a New Jersey creditor
sued a Georgia resident on a valid judgment granted by the courts in New
Jersey for the collection of a gambling debt. The trial court granted sum-
mary judgment in favor of Greate Bay and on appeal, the court of appeals
affirmed.4' Hargreaves contended that the court should not have granted
the judgment because it was for the collection of gambling debt, which is
statutorily uncollectible in Georgia. The court held that although gam-
bling is against the public policy of Georgia, this was not a judgment on a
gambling debt but a judgment on a valid judgment of a sister state." The
judgment in the New Jersey court was valid in all respects and Har-
greaves filed an answer and counterclaim in the the original New Jersey
suit.

[F]ull -faith and credit must be accorded the valid judgment of another

39. Id. at 365-66, 359 S.E.2d at 651.
40. Id. at 366, 359 S.E.2d at 651.
41. Id., 359 S.E.2d at 652.
42. Id.
43. Id.
44. Id. at 367, 359 S.E.2d at 653.
45. Id. at 366, 359 S.E.2d at 652; O.C.G.A. § 45-6-5 (1982).
46. 182 Ga. App. 852, 357 S.E.2d 305 (1987).
47. Id. at 852, 357 S.E.2d at 305.
48. Id.
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state, even though such a judgment could not have been obtained in our
own courts because the underlying contract is void as against the state's
public policy. "A cause of action on a judgment is different from that
upon which the judgment was entered, In a suit upon a money judgment
for a civil cause of action the validity of the claim upon which it was
founded is not open to inquiry, whatever its genesis.",

V. PROHIBITION AGAINST LEGISLATURE GRANTING A DONATION

Like most state constitutions, the Constitution of Georgia provides:
"(a) Except as otherwise provided in the Constitution, (1) the General
Assembly shall not have the power to grant any donation or gratuity or to
forgive any debt or obligation owing to the public. . .. "60

In Haggard v. Board of Regents of the University System of Georgia,"'
plaintiffs (four students) contended that the Board collected a required
student's athletic fee from all students and then transferred the fees in
lump sum to the Georgia Athletic Association without any contract or
agreement to deliver goods or services. The students argued that the fees
are state funds and the transmission of them in this way constitutes a
donation forbidden by the constitution. The court found that the Board
made the transmission in accordance with a lease agreement between the
Board and the athletic association, which they had renewed successively
for several decades. The court found further that the lease agreement
provided that the association would provide students and faculty with
tickets to athletic events either without cost or at a reduced cost and that
the association would contribute to the support of the university band.58

The court assumed that even if these funds were legislative funds in view
of the constitutional prohibition that the lease agreement provided a quid
pro quo and that, therefore, there was no donation or gratuity forbidden
by the constitution."'

VI. REGULATION OF A PROFESSION

In Foster v. Georgia Board of Chiropractic Examiners,"' the Georgia
Board of Chiropractic Examiners disciplined a licensed chiropractor for
prescribing certain nonprescription nutritional substances to a patient.5
The Board concluded that this was not within the authority of his license.

49. Id. (quoting Milwaukee County v. M.E. White Co., 296 U.S. 268, 275 (1935)).
50. GA. CONST. art. III, § 6, para. 6.
51. 257 Ga. 524, 360 S.E.2d 566 (1987).
52. Id. at 524-25, 360 S.E.2d at 566-67.
53. Id. at 525-26, 360 S.E.2d at 567.
54. Id. at 526, 360 S.E.2d at 567.
55. 257 Ga. 409, 359 S.E.2d 877 (1987).
56. Id. at 409-11, 359 S.E.2d at 877-78.
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The sanctions included suspension of his license for two years, but the
Board suspended this sanction and the licensee was put on probation . 7

The superior court sustained the findings on appeal." Appellant raised
before the court the question of whether his prescriptions were a violation
of the regulatory statutes,5' and if they were, whether this was a denial of
his due process and equal protection rights under the fourteenth amend-
ment.'0 The court carefully canvassed the issue in other jurisdictions and
found that regulatory statutes limited practices and that chiropractors
could not prescribe any course of "curing" medication. 1 In Foster, there
is a good discussion of statutory interpretation in view of changing stan-
dards of the profession.2 Because the statute justified the sanctions," the
question was raised in regard to the constitutional issues. Appellant con-
tended that since his prescriptions were reasonable, not harmful, and did
not involve drugs, denying him the privilege of making such prescriptions
was a deprivation of his liberty to engage in a useful and helpful practice.

Furthermore, appellant argued that since laymen and retailers com-
monly sold the same materials without prescription, that punishing him
for doing exactly the same thing was denial of equal protection."' The
court responded that it was not the sale that constituted the offense but
engaging in the practice of prescribing any materials for the cure of an
ailment." This was limited to the regulated practice of medicine and
since appellant was not a doctor of medicine the state could forbid him
from prescribing harmless materials. The court stated that the state has
an interest in regulating the health professions and that the state could
reasonably defend the distinctions made in this connection and, there-
fore, the regulations were well within the requirements of the constitu-
tional guarantees."

VII. FREEDOM OF THE PRESS AND DISCLOSURE OF PUBLIC RECORDS

In Napper v. Georgia Television Co.,'7 the court faced the much dis-
cussed question of the duty of public officials to make public records

57. Id. at 411, 359 S.E.2d at 878.
58. Id. at 410, 359 S.E.2d at 878.
59. Id. at 412, 359 S.E.2d at 879.
60. Id. at 418, 359 S.E.2d at 883.
61. Id. at 413-16, 359 S.E.2d at 880-82.
62. Id.
63. Id. at 416-17, 359 S.E.2d at 882.
64. Id. at 418-19, 359 S.E.2d at 883-84.
65. Id. at 418, 359 S.E.2d at 883.
66. Id. at 418-19, 359 S.E.2d at 883.
67. 257 Ga. 156, 356 S.E.2d 640 (1987).
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available to the media under the Public Records Act." The issue involves
an intersection of several vital constitutional issues: the privacy interests
of citizens who are not in the public eye, the rights of defendants in fu-
ture trials, the duties of the prosecutors in prosecution, and the well es-
tablished right in the media to freedom of the press. In the case at hand,
an Atlanta television station and news service demanded access to certain
files in a celebrated murder trial. The files had been closed and were in
the possession of Napper who was the Commissioner of Public Safety of
the City of Atlanta." The case reduced itself to the question: Under state
statutes, does the commissioner have a duty to make all files available, or
what discretion does he have to withhold files under the exemptions
under the statute? What are the extent of those exemptions? How will
the state administer the process of releasing and withholding such files?"0

The court held that the state should release the files in cases that the
state has prosecuted and in which the courts have taken final appeals.71 If
the prosecutors are concerned that there will be some potential postcon-
viction remedy sought, the burden should be upon them to demonstrate
that the public will be better served by keeping the files private. Like-
wise, if the custodian of the records believes that certain exemptions for-
bid disclosure, the burden is upon him to establish the exemption and the
judiciary will have to make the ultimate decision.7 The court in this case
approved the exercise of the lower court's discretion in withholding cer-
tain files or material in certain files because of the application of an
exemption."

In In re Pacific & Southern Co.,"' the media sought access to a video-
tape that was being used as evidence in a murder trial.75 The trial court
refused access and on appeal the court affirmed." Both the district attor-
ney and the defense attorney objected to the media motion upon the be-
lief that providing access "might prejudice the defendant's future rights
to a fair trial."' 7 The evidence the media sought was a videotaped state-
ment of defendant and a videotape of the crime scene.7" The supreme
court agreed that televising this evidence would have been tantamount to
a trial of defendant and that the public's interest in a fair trial out-

68. Id. at 156-57, 356 S.E.2d at 641; O.C.G.A. § 50-18-70 (1982).
69. 257 Ga. at 157, 356 S.E.2d at 641-42.
70. Id. at 160-61, 356 S.E.2d at 643-45.
71. Id. at 165, 356 S.E.2d at 647.
72. Id.
73. Id. at 165-68, 356 S.E.2d at 648-50.
74. 257 Ga. 484, 361 S.E.2d 159 (1987).
75. Id. at 485, 361 S.E.2d at 160.
76. Id.
77. Id.
78. Id.
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weighed the public's right to know. The court held that this evidence
should be unavailable until the trial is completed and all appeals are pur-
sued through final disposition.7

VIII. DUE PROcEss: NOTICE

The sufficiency of statutory notice arose in a case from DeKab County.
In Funderburke v. Kellet,8 plaintiff sold a parcel of real property to the
grantee "taking back a promissory note and deed to secure debt with a
power of sale." 1 Plaintiff-grantors were residents of Fulton County.

Thereafter, the property was sold for taxes and tax deeds given. No no-
tice was given to the [original grantors] of the tax sales or of their right
to redeem the property. Notice of foreclosure of the right to redeem was
published in the Decatur-Dekalb News Era [in] 1983. [Grantors] learned
of the tax sale in 1986 and tendered the redemption price. This was re-
fused on the ground that [the grantor's] right to redeem the property
had been foreclosed by their failure to take timely action in response to
the published notice. [The grantors then] filed this action to quiet title,
tendering funds equivalent to the redemption price into the registry of
the court.6'

A special master concluded that Official Code of Georgia Annotated sec-
tion 48-4-6,18 governing the requirements of notice of foreclosure of the
right to redeem property at a tax sale, did not provide adequate notice
under due process requirements."

The court concluded that Official Code of Georgia Annotated section
48-3-985 provides that the:

Owner of a security deed or mortgage is entitled to receive notice of the
tax sale by either personal service or by mail only if he annually files an
application for notice with the clerk of superior court of the county in
which the land is located. The code section does not provide for notifica-
tion of a tax sale to an owner of a security deed or mortgage who fails to
apply for notification."

The code provides for the right of redemption at any time within twelve
months from the date of the sale, and "at any time after the sale until the

79. Id.
80. 257 Ga. 822, 364 S.E.2d 845 (1988).
81. Id. at 822, 364 S.E.2d at 846.
82. Id.
83. O.C.G.A. § 48-4-46 (1982).
84. 257 Ga. at 822, 364 S.E.2d at 846.
85. O.C.G.A. § 48-3-9 (1982).
86. 257 Ga. at 822, 364 S.E.2d at 846.
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right to redeem is foreclosed by the giving of the notice provided for in
O.C.G.A. § 48-4-45.' '8

7 The notice of the foreclosure of the right to redeem
is by personal service in the county where the land is located and by pub-
lication for all others." The purchaser at the tax sale prepares the notice
and a list of all the interested parties that are directed to the Sheriff.8'

The court sustained the holding of the special master, relying on Men-
nonite Board of Missions v. Adams,10 in which the United States Su-
preme Court found similar provisions in the Indiana statute inadequate. 1

The Court held that "notice by mail or other means as certain to ensure
actual notice is a minimum constitutional precondition to a proceeding
which will adversely affect the liberty or property interests of party. . . if
its name and address are reasonably ascertainable." 92 In the present case
the owner of a security interest "who lives outside the county in which
the land is located will only receive published notice of the foreclosure of
the right to redeem.' 3

Even though the owner of a security interest would, if he applied for a
notice of sale under the statute, know that he had twelve months in
which to redeem, he would not know when the tax sale purchaser could
move to foreclose the right of redemption. It appears that the right of
redemption would expire after twelve months or upon the foreclosure of
the right of redemption, which could occur at the tax sale purchaser's
election.9

[Thus an] owner of a deed to secure debt or mortgage who does not re-
side in the county where the land is located has a substantial property
interest which will be significantly affected by lack of actual notification
that the right to redeem is to be foreclosed. Notice by publication that
this right may be affected does not satisfy the requirements of due pro-
cess under Mennonite.9

IX. THE AD VALOREM ASSESSMENT PROCESS: CHALLENGES

In a classic case of the persistent attack upon the methodology of ad
valorem tax assessment, the supreme court ruled that the taxpayer should
raise the constitutionality claim before the board of equalization. Upon
denial, the taxpayer can appeal de novo to the superior court and that

87. O.C.G.A. § 48-4-40 (1982).
88. 257 Ga. at 822-23, 364 S.E.2d at 846-47.
89. Id. at 823, 364 S.E.2d at 847.
90. 462 U.S. 791 (1983).
91. Id. at 800.
92. Id,
93. 257 Ga. at 823, 364 S.E.2d at 847.
94. Id. at 823-24, 364 S.E.2d at 847.
95. Id. at 824, 364 S.E.2d at 848.
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court has the duty to hear the constitutional claim.'6 The court also held
that there is no basis for a section 1983 claim.'7

In Vann v. DeKalb County Board of Tax Assessors,"s the court heard
the issues raised in two cases by the same taxpayer." The first of these
cases the court named the "tax appeal." 1 0 Taxpayer objected to the
method of the tax assessor in fixing the fair market value of his property
(averaging by neighborhoods).101 He took the matter to the board of
equalization and the board denied him relief. He then went to the supe-
rior court and that court dismissed on the grounds that there was ade-
quate statutory relief.102 The superior court did fix the fair market value
of his property as a result of the stipulations in the trial.103 The trial
court apparently took the view that if the tax assessors established the
fair market value, taxpayer could have no other complaint on the meth-
odology used by the county in arriving at the assessment. Taxpayer
appealed.'0"

The second proceeding was labeled the "class action."10' While the tax
appeal case was winding its way upward, taxpayer, growing impatient,
filed a class action in the superior court challenging the constitutionality
of the method of assessment and raising a section 1983 claim. 6 The su-
perior court dismissed this suit for lack of subject matter jurisdiction
since there was adequate statutory relief available. Taxpayer appealed
this dismissal.107

In a careful consideration of the predicament of taxpayer, the appellate
court concluded that in the tax appeal case, the superior court should
have heard the challenge to the unconstitutionality of the methodology of
the tax assessors.'" Jurisdiction for this is found in the taxing statutes'
provision that allows challenge to uniformity of assessment and value.1"
Thus, the appellate court remanded the tax appeal case; no indication
was given on the merits of taxpayer's claim.110 The assessors claimed that

96. Vann v. DeKalb County Bd. of Tax Assessors, 186 Ga. App. 208, 214, 367 S.E.2d 43,
49 (1988).

97. Id. at 212, 367 S.E.2d at 45; 42 U.S.C. § 1983 (1982).
98. 186 Ga. App. 208, 367 S.E.2d 43 (1988).
99. Id. at 208-09, 367 S.E.2d at 45.

100. Id. at 208, 367 S.E.2d at 45.
101. Id.
102. Id.
103. Id.
104. Id. at 209, 367 S.E.2d at 46.
105. Id., 367 S.E.2d at 45.
106. 42 U.S.C. § 1983 (1982).
107. 186 Ga. App, at 209, 367 S.E.2d at 45-46.
108. Id. at 214, 367 S.E.2d at 49.
109. Id. at 212, 367 S.E.2d at 48; O.C.G.A. § 48-5-311(e) (Supp. 1988).
110. 186 Ga. App. at 214, 367 S.E.2d at 49.
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the statute allows them to use any method as long as the final result is
the determination of fair market value."' What the lower court ulti-
mately would do with the taxpayer's claim cannot be predicted from this
opinion, but the court must hear it. Dismissal of the class action appeal
seems appropriate because in the special matter of state taxation, the ne-
cessities of the revenue of the state and the provision of adequate reme-
dies by statute, there should not be jurisdiction for declaratory judgments
and section 1983 remedies. The court relied on expressions of the United
States Supreme Court to support this view.""

X. SEARCH AND SEIZURE

In City of East Point v. Smith,"" the supreme court reversed the court
of appeals," 4 which held that the city could not require Smith as a mem-
ber of the police force to submit to urinalysis testing for the purpose of
detecting marijuana use when the city lacked reasonable suspicion that
Smith was using marijuana."6 When Smith tested positive for marijuana
use, the police department discharged him from employment.'"

The supreme court said that the sole question for determination was
"whether the search and seizure of Smith's urine was reasonable within
the meaning of Art. I, Sec. I, Par. XIII of the 1983 Georgia Constitu-
tion."' 7 The court based its opinion solely on the state constitutional
ground because Smith pursued only this issue on appeal. The court held
Smith's failure to pursue a fourth amendment claim inconsequential."6

The testing was a search and seizure and it did implicate the privacy
interest that the state constitutional provision against unreasonable
searches and seizures seeks to protect."9 The court held that the city had
compelling need for the use of urinalysis, because drug use by employees
with police powers could seriously undermine the enforcement of drug
laws.10 Other investigative means failed, thus the urinalysis was reasona-
ble under the circumstances. The city's program did not vest discretion in
any city officers concerning who the officers would test. The city program
required all employees with police powers to take the test. The program
forbade the laboratory doing the testing to search for or reveal any other

111. Id. at 213, 367 S.E.2d at 48.
112. Id. at 211, 367 S.E.2d at 47.
113. 258 Ga. 111, 365 S.E.2d 432 (1988).
114. Smith v. City of East Point, 183 Ga. App. 659, 359 S.E.2d 692 (1987).
115. 258 Ga. at 111, 365 S.E.2d at 433.
116. Id. at 112, 365 S.E.2d at 433.
117. Id., 365 S.E.2d at 434 (footnote omitted); GA. CONST. art. I, § 1, para. XIII.
118. 258 Ga. at 112 n.3, 365 S.E.2d at 434 n.3.
119. Id. at 112, 365 S.E.2d at 434.
120. Id. at 113, 365 S.E.2d at 434.
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information. The testing was not broader than the interest of the city
would justify.121

Justice Smith dissented, agreeing with the court of appeals that the
city should not have required Smith to submit to testing unless there was
a reasonable and individualized suspicion that he was using drugs. 2" This
case, according to Justice Smith, could act as a precedent for the testing
of all automobile drivers.2 3 The case is interesting because the court of
appeals opinion indicates a trend of finding greater restrictions on gov-
ernment in the state constitution than in the fourth amendment. This has
been much noted since the United States Supreme Court has taken a
tuin to the more conservative interpretation of individual protections.
The Georgia Supreme Court refused to do this in City of East Point.

XI. EIGHTH AMENDMENT: EXCESSIVE FINES

Colonial Pipeline Co. v. Wright Contracting Co."' involved constitu-
tional issues in a tort suit. This damage suit was for recovery for the de-
struction of a bulldozer that resulted from the driver encountering a pipe-
line that the parties responsible for repairing the land plat had not
properly marked or discovered. In addition to actual damages and conse-
quential damages, the jury awarded $5,000,000 punitive damages." 6

In an elaborate opinion, Justice Smith discussed the application of the
eighth amendment prohibition against excessive fines to awards in civil
cases. The court decided that the suit sounded in tort and not in con-
tract." 6 Article I of the constitution provides: "Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted; nor shall any person be abused in being arrested, while under
arrest, or in prison."127

In this case, the court held that this Georgia provision did apply to civil
damages. In tracing the history of tort law, the court pointed out similari-
ties with the criminal law. The statute authorizing punitive damages
looked not to compensation but to deterrence, which is a concern of the
criminal background of the tort law. In appraising the appropriateness
and amount of punitive damages, the court should consider whether there
was personal injury or death or mere property damage, was the negligence
involved active or passive, and was there evidence of wilful misconduct

121. Id. at 113-14, 365 S.E.2d at 435.
122. Id. at 114, 365 S.E.2d at 435 (Smith, J., dissenting).
123. Id.
124. 258 Ga. 115, 365 S.E.2d 827 (1988).
125. Id. at 115, 365 S.E.2d at 828.
126. Id. at 117, 365 S.E.2d at 829.
127. GA. CONST. art. I, § 1, para. 17.
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that the court should attempt to deter.12
8 In Justice Smith's opinion, the

facts in Colonial Pipeline did not rise to any of these tests, and the award
of punitive damages should be reversed.1 2

1

In a thoughtful dissent, Justice Clark held that the courts should not
apply the Georgia constitutional provision to civil awards and that the'
statute made the award a question for the jury."30 As long as the case
follows the statutory framework, the court should not intervene. The jury
is able to appraise the nature of the defendant's offense, the danger of its
conduct, and the need for deterrence. He stressed that the court should
not invoke this constitutional principle because of the excessive size of
the award. In the present case, the rupture of an improperly buried gas
line could have been the source of real danger to the public if it had not
occurred in an open field. Statutes prescribe the duty in laying and mark-
ing such pipelines and Colonial had not complied with, and even disre-
garded, depth limitations."'1

It is interesting to note that the court gave the Georgia constitutional
provision a meaning that the United States Supreme Court has not given
to the national prohibition.8 2 This is again an indication of the current
phenomenon in the nation of finding greater protection in the state con-
stitutions than in the national.

XII. PUBLIC OFFICIALS: SUSPENSION

In Eaves v. Harris,18s the court addressed the constitutionality of a
state statute that provides for the temporary suspension of public officials
that a grand jury has indicted but who have not been convicted of a fel-
ony.' " Commissioner Eaves of the Fulton County Commission had been
indicted by a federal grand jury on four counts of the violation of the
Hobbs Act 1

3
5 for taking bribes from an undercover agent in a zoning

matter.'13
Eaves and two Fulton County voters, anticipating. the suspension pro-

vided for under the procedure of state law, sought a declaratory judgment
and injunction against his suspension'" on the grounds that the proce-
dure would deprive them of due process and equal protection of the law,

128. 258 Ga. at 122, 365 S.E.2d at 832-33.
129. Id. at 123, 365 S.E.2d at 833.
130. Id. (Clark, J., dissenting).
131. Id. at 125-26, 365 S.E.2d at 835.
132. Ingraham v. Wright, 430 U.S. 651 (1977).
133. 258 Ga. 1, 364 S.E.2d 854 (1988).
134. O.C.G.A. § 45-5-6 (Supp. 1988).
135. 18 U.S.C. § 1951 (Supp. II 1984).
136. 258 Ga. at 1, 364 S.E.2d at 856.
137. Id.
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violate the separation of powers and conflict with Article II of the Georgia
Constitution, 8 which prohibits one convicted of a felony from holding
public office. 189

The Georgia procedure requires the attorney general to forward to the
governor a certified copy of the official's felony indictment. The official is
allowed fourteen days to step down temporarily on a voluntary basis. If
he does not, then the governor empanels a three member board to review
whether the indictment by itself interferes with the official's performance
of his public duties. The panel is made up of the attorney general and two
of the official's peers who have similar responsibilities. Solely on this
question the panel recommends removal. The governor may not suspend
without the panel's recommendation, but he may disregard the recom-
mendation if he disagrees. The resulting suspension is temporary and sal-
ary is not stopped.1 4 0

The court here held that there was no constitutional rights violated,
neither those of the official nor of the voters in Fulton County.141 Eaves
did not have a vested interest in his position, the suspension was tempo-
rary and the public had a concern with the performance of public duties
that outweighed the interest of the individual. More elaborate due pro-
cess was not required, and investigation into the evidence for the indict-
ment would not serve any useful purpose and would prejudice the work of
the courts in further proceedings." '4 The voters had no rights violated
since they elected the official under the existing terms of the statute. The
elected official could be removed by other public proceedings so the elec-
tors have no vested interests that must be protected. 14 The court con-
cluded that the statute was a reasonable method for the public to protect
itself during the interim between indictment and conviction and removal
under constitutional guidelines.1 4 4

XIII. SECTION 1983 ACTIONS

The court of appeals dealt with two cases raising issues under the use
of section 1983.145 In the first of these, the plaintiff in Evans v. Clayton
County,1" attempted to hold Clayton County liable for injuries to a mi-

138. GA. CONST. art. II, § 2, para. 3.
139. 258 Ga. at 2-6, 364 S.E.2d at 856-59.
140. O.C.G.A. § 45-5-6 (Supp. 1988).
141. 258 Ga. at 2-3, 364 S.E.2d at 856-57.
142. Id. at 3-4, 364 S.E.2d at 857-58.
143. Id.
144. Id.
145. 42 U.S.C. § 1983 (1982).
146. 182 Ga. App. 613, 356 S.E.2d 553 (1987).
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nor son that resulted from the attack of a neighbor's vicious dog.' 47 The
plaintiff alleged that the neighbor had obtained the dog from the Clayton
County pound and that its release to the neighbor was the result of a
"corrupt and negligent" policy of releasing vicious dogs to their owners or
others rather than destroying them."48

The court of appeals found no basis for the section 1983 claim."' First
of all, it is not clear that a county is included in the statutory lahguage,
but remains an administrative unit of the state. But even so, the only
basis for liability would be the allegation of an established policy and in
this case all that the plaintiff alleged was the discretion of the pound
master that the dog was not vicious and that the pound could release the
dog to a suitable home. At most, the pound master was negligent in the
exercise of discretion and there was no indication that the county had an
established policy of releasing vicious dogs.150 The plaintiff also alleged
that the county waived sovereign immunity by the purchase of liability
insurance. Since there was no basis for liability on the part of the county,
the court did not discuss this waiver.1'1

In Barnes v. City of Atlanta,'" the plaintiff sought to litigate a policy
by which his employer, the city, suspended him and passed him over for
promotion to captain.'' a The plaintiff's administrative hearing resulted in
the revocation of his disciplinary suspension. After the revocation, he was
not subsequently promoted. He filed a complaint seeking mandamus or-
dering the defendants to promote him to captain. The court denied the
mandamus on the merits.18' Then the plaintiff filed a claim under section
1983 alleging the failure to promote and harassment. '

The court granted the defendants motion for summary judgment on
the grounds of res judicata.1 The court of appeals affirmed on the prin-
ciple that the plaintiff should have brought all matters pertaining to pro-
motion in the previous action.' 7 There was no merit in the section 1983
claim because again there was no allegation of any policy that the city
adopted; there was no evidence other than the actions of the individual
officers." 8 The courts have made clear that section 1983 is a powerful tool

147. Id. at 613, 356 S.E.2d at 553.
148. Id. at 613-14, 356 S.E.2d at 553.
149. Id. at 614, 356 S.E.2d at 553-54.
150. Id.
151. Id.
152. 186 Ga. App. 187, 366 S.E.2d 822 (1988).
153. Id. at 188, 356 S.E.2d at 823.
154. Id.
155. Id.
156. Id.
157. Id. at 189, 356 S.E.2d at 823.
158. Id.
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in supervising local officials and governments but that it is a statutory
cause of action and all actions under it have to meet the statutory pre-
scriptions literally and as the United States Supreme Court has inter-
preted them.


