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Mistretta v. United States: Upholding the
Constitutionality of the Sentencing

Guidelines

I. INTRODUCTION

In Mistretta v. United States,' the Supreme Court settled a two-year
period of turmoil churning in the federal district courts, by upholding the
constitutionality of the United States Sentencing Guidelines ("Guide-
lines"). The Guidelines represent the work product of the United States
Sentencing Commissions ("Commission"), an agency Congress created
under the Sentencing Reform Act of 1984' ("Act"), to correct the gross
nationwide disparities in federal sentencing and to provide more certainty
regarding the exact length of prison terms.' Characterizing the Commis-
sion as "a peculiar institution," a "mere anomaly," and "an unusual hy-
brid in structure and authority,"8 the Supreme Court in an eight-to-one

1. 109 S. Ct. 647 (1989).
2. Id. at 649. See infra text accompanying note 77; Repard, The Challenge of Federal

Sentencing, 8 CAL. LAW. 13 (1988).
3. 28 U.S.C. §§ 991-998 (Supp. IV 1986).
4. Pub. L. No. 98-473, tit. II, ch. 2, 98 Stat. 1837, 1987 (codified as amended at 18 U.S.C.

§§ 3551-3673 (Supp. IV 1986); 28 U.S.C. §§ 991-998 (Supp. IV 1986) [hereinafter Sentencing
Reform Act].

5. S. RaP. No. 225, 98th Cong., 1st Sess. 37, reprinted in 1984 U.S. CODE CONG. & ADMIN.

News 3182, 3220 [hereinafter S. REP. No. 2251.
6. 109 S. Ct. at 661.
7. Id.
8. Id. at 675.
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decision held that Congress neither unconstitutionally delegated excessive
legislative power, nor violated the separation of powers doctrine by locat-
ing the Commission within the judicial branch.'

The impact of the Court's ruling is monumental. The decision termi-
nates the exercise of unfettered judicial discretion by requiring all federal
judges to issue sentences in the manner prescribed by the sentencing
guidelines or face reversal.10 Equally significant is the effect the new
guidelines will have on the sentencing of over 40,000 federal criminal of-
fenders each year." Through a uniform sentencing procedure, the Guide-
lines will significantly reduce the inequitable disparities in sentencing.'
Because of the lengthier prison sentences imposed by the Guidelines,
however, the likely result will be an increased swelling in the ranks of the
nation's already over-crowded prisons.'3 Lurking beneath the obvious
sentencing effects, the Court's decision also calls into question some basic
democratic principles concerning the constitutionally prescribed structure
among the three branches of government.

This Note will discuss several aspects of the Mistretta decision. First,
this Note explains the legislative history of the Act,"' the provisions of
the Act itself, 5 and the confusion the Act has created among lower fed-
eral courts." Second, it summarizes the facts 7 and details fully the
Court's reasoning in its decision." Finally, this Note concludes with an
analysis of the decision."s

11. BACKGROUND

A. Federal Sentencing Prior to the Act

Prior to the passage of the Act, Congress employed an indeterminate
sentencing system,20 in which penologists viewed rehabilitation as the

9. Id. at 649.
10. Id. at 646 (Scalia, J., dissenting). See Ogletree, The Death of Discretion? Reflections

on the Federal Sentencing Guidelines, 101 HARv. L. REv. 1938, 1940-41 (1988).
11. Miller, Separation of Powers and the Sentencing Commission, PREVIEW 23, 24

(1989) [hereinafter Separation of Powers].
12. See id.
13. See id.
14. See infra text accompanying notes 20-41.
15. See infra text accompanying notes 42-63.
16. See infra text accompanying notes 64-77.
17. See infra text accompanying notes 78-87.
18. See infra text accompanying notes 88-221.
19. See infra text accompanying notes 222-49.
20. 109 S. Ct. at 650; S. REP. No. 225, supra note 5, at 3222 (stating "current law speci-

fies the maximum term of imprisonment and the maximum fine for each Federal offense").
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main purpose of punishing criminal offenders.2 1 The philosophy behind
the indeterminate sentencing system was two-fold: (1) "individualized"
sentences in light of the offense and the offender, and (2) broad discretion
given to federal judges in order to individualize sentences.2" Congress
statutorily set broad ranges of punishment for federal criminal offenses,
while the court had permissive authority, with most offenses, to suspend
the imposition or execution of a jail sentence and place the convicted of-
fender on probation, or impose a split sentence of up to six months in
prison followed by probation."' As a result of the broad discretion given,
there was wide disparity among sentences received."' Marvin E. Frankel,
an avid proponent of structured sentencing, aptly noted that "widely di-
vergent sentences . . . are explainable only by the variations among the
judges, not by material differences in the defendants or their crimes."25

Another aspect of federal criminal sentencing prior to the Act was the
Parole Commission, an administrative agency located within the execu-
tive branch.s' With the advent of the Parole Commission, all three
branches of federal government came to play a role in the sentencing pro-
cess.2 7 "In 1973 the United States Parole Board adopted guidelines that
established a 'customary range' of confinement,"2s the purpose of which
was to reduce the disparity in sentencing;"' however, the Parole Commis-
sion failed to achieve its goal primarily because of the broad discretion
given to it.35 The parole officials actually determined the criminal of-
fender's release dates ' and based this determination on their subjective

21. Ogletree, supra note 10, at 1941.
22. Frankel & Orland, Sentencing Commission and Guidelines, 73 GEo. L.J. 225, 226

(1984). Geoffrey P. Miller described this discretionary authority of judges as a "two-edged
sword." The purpose of judicial discretion was to "allow[] the legal system to discriminate
between the person who robs to feed hungry children and the cocaine user who commits the
same crime to purchase drugs. . .[but the use of discretion] results in cases that are essen-
tially the same being treated differently depending on the identity of the judge." Separation
of Powers, supra note 11, at 24.

23. S. REP. No. 225, supra note 5, at 3222.
24. Id. at 3221. See also Ogletree, supra note 10, at 1942 (stating that "disparity re-

suit[s] from the unfettered sentencing discretion accorded federal judges").
25. M. FRANKEL, CRIMINAL SENTENcES. LAW WITHOUT ORDER 21 (1972).
26. 18 U.S.C. § 4202 (1982) repealed by Sentencing Reform Act §§ 218(a)(4)-(5) &

235(a)(1).
27. 109 S. Ct. at 650-51.
28. Id. at 651.
29. Id. See also S. REP. No. 225, supra note 5, at 3229. "Whether wisely or not, Congress

has decided that the [Parole] Commission is in the best position to determine when release
is appropriate, and in doing so, to moderate the disparities in the sentencing practices of
individual judges." United States v. Addonizio, 442 U.S. 178, 188-89 (1979).

30. 109 S. Ct. at 651.
31. Id.; Frankel & Orland, supra note 22, at 226. See also Bechtle, Sentencing Guide-

lines, 31 VILL. L. Rav. 1299, 1300 (1986).
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"assessment of the offender's amenability to rehabilitation.",3 The discre-
tionary function employed by parole officers further compounded the dis-
parity among sentences initially received by similarly situated federal
criminal offenders and created uncertainty regarding the actual length of
imprisonment.

3 3

During the early 1970s, a sentencing reform movement began as a re-
sult of dissatisfaction with indeterminate sentencing3 and as a result of
the resurgent view that retribution, not rehabilitation, should be the ma-
jor purpose of criminal punishment.8 5 Consequently, Congress paid seri-
ous attention to sentencing reform for more than ten years.36 In 1971, the
National Commission on Reform of Federal Criminal Laws conducted ex-
tensive hearings and drafted proposals that Senator Edward Kennedy
later included in the first legislation introduced concerning sentencing re-
form.3 7 In fact, drafters of the Act incorporated many of the provisions
contained in the first sentencing reform legislation introduced by Senator
Kennedy."6

Throughout the 1970s, "Congress considered several pieces of legisla-
tion ...designed to improve federal sentencing practices.""9 Congres-
sional action culminated with the passage of the Comprehensive Crime
Control Act of 19840 that contained many federal criminal law reforms,
one of which was sentencing reform."

B. The Act and Its Provisions

The Act "represent[s] the first comprehensive sentencing law for the
Federal system"' 2 and alters the old indeterminate sentencing system in
various ways. The major revision is the replacement of the indeterminate
system with a determinate sentencing system 4 in which there is no parole

32. 109 S. Ct. at 650.
33. S. REP. No. 225, supra note 5, at 3221-3222.
34. Ogletree, supra note 10, at 1942.
35. 109 S. Ct. at 651. See also Schoellkopff, Ordering the Purposes of Sentencing: A

Prologue to Guidelines, 2 NOTRE DAME J.L. ETHICS & PUB. POL'Y 503, 512 (1986).
36. Frankel & Orland, supra note 22, at 243.
37. Comment, Structuring Determinate Sentencing Guidelines: Difficult Choices for the

New Federal Sentencing Commission, 35 CATH. U.L. REV. 181, 184 (1985).
38. Id. at 184 n.22.
39. Ogletree, supra note 10, at 1944.
40. Pub. L. No. 98-473, 98 Stat. 1837 (codified as amended in scattered titles and sec-

tions U.S.C. (Supp. IV 1986)).
41. See Sentencing Reform Act.
42. S. REP. No. 225, supra note 5, at 3220.
43. 18 U.S.C. §§ 3551, 3553(a) (Supp. IV 1986). See also S. REP. No. 224, supra note 5, at

3298 (stating that "all sentences to imprisonment under the new system are determinate").
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and limited credit for "good time.""' To achieve determinate sentencing,
the drafters prospectively abolished the Parole Commission 4 and estab-
lished the Sentencing Commission as an independent commission in the
judicial branch to promulgate sentencing policies46 that are binding on
federal courts.' 7 Congress, however, did not leave federal judges without
any discretion in the determination of sentences." A judge may depart
from the Commission's guidelines if the court finds "an aggravating or
mitigating circumstance . . . not adequately taken into consideration by
the Sentencing Commission."" Upon such a finding, the Act requires the
judge to sate specifically the reasons for departure.50

The Act redefines the purpose of criminal sentencing to include punish-
ment, deterrence, incapacitation, and rehabilitation"1 and grants the
Commission "broad authority to translate these objectives into a uniform
sentencing plan to guide federal judges in their sentencing decision." 2

The Act provides a delegation of broad discretionary authority for the
Commission to exercise in determining under what circumstances an indi-
vidual would be subject to imprisonment, a term of probation, a fine, or
some combination of these sanctions.'3 The Act also specifies a grading
classification for the Commission to use when ranking each offense ac-
cording to the seriousness of the offense."

The Commission consists of eight members, one non-voting member,
the Attorney General or his designee, and seven voting members to be
appointed by the President, with the advice and consent of the Senate."
The President is to appoint at least three active federal judges from a list
of six recommended judges.' 6 As a preventive measure, the Act allows no
more than four Commission members to be of the same political party.'7

The Act empowers the President to remove voting members "only for
neglect of duty or malfeasance in office or for other good cause shown.""8

44. 18 U.S.C. §§ 3551 note, 3624(a), (b) (Supp. IV 1986).
45. Id. § 3551 note.
46. 28 U.S.C. § 991(a) (Supp. IV 1986).
47. 18 U.S.C. § 3553(a), (b) (Supp. IV 1986).
48. S, REP. No. 225, supra note 5, at 3235.
49. 18 U.S.C. § 3553(b) (Supp. IV 1986).
50. Id. § 3553(c).
51. Id. § 3553(a)(2). But see 28 U.S.C. § 994(k) (Supp. IV 1986) (stating "[tihe Commis-

sion shall insure that the guidelines reflect the inappropriateness of imposing a sentence to
a term of imprisonment for the purpose of rehabilita[tion]. . . ." (emphasis added)).

52. Comment, supra note 37, at 185.
53. 18 U.S.C. § 3551(b)(1)(3) (Supp. IV 1986).
54. Id. § 3559(a)(1).
55. 28 U.S.C. § 991(a) (Supp. IV 1986).
56. Id.
57. Id.
58. id.

143319891



MERCER LAW REVIEW

After the initial staggering of terms, the Act provides for a six-year term
of service for voting members."

The Act charges the Commission with two principal duties: (1) promul-
gation of guidelines for federal courts to use when determining the appro-
priate sentence an offender is to receive, and (2) promulgation of general
policy statements concerning application of the guidelines or sentence im-
plementation in furtherance of the four statutory purposes.6 0 The Act de-
lineates specific factors for the Commission to consider in its discretion
when categorizing offenses and defendants 61 and requires the range of
sentences to be much more narrow. 2 The Act also requires the Commis-
sion periodically to review and revise the guidelines as necessary and to
report such amendments to Congress. s3

C. The Act and Its Aftermath

With its formal caution that "current sentences do not accurately re-
flect the seriousness of the offense,' '6 4 the Commission commenced its
enormous task of promulgating sentencing guidelines by conducting pub-
lic hearings and research surveys.'6 After soliciting written comments
from various criminal experts,s the Commission issued its preliminary
draft of the guidelines in September 1986,1" and in January 1987 issued a
revised draft that incorporated many of the recommended changes.66

Both drafts met with much criticism although the revised draft received
less than the first." "Despite these criticisms, the Commission rushed
through the revision process to meet the congressional deadline; it held
only two days of public hearings to solicit comments and submitted its
final draft-untested and untried-to Congress only one month later
without seeking any additional public input."7'

Since the Sentencing Guidelines became effective on November 1,

59. Id. § 992(a).
60. Id. § 994(a).
61. Id. § 994(c), (d).
62. Id. § 994(b).
63. Id. § 994(n), (o).
64. Id. § 994(m).
65. Ogletree, supra note 10, at 1948.
66. Id.
67. Id. at 1949.
68. Id.
69. Id. Ogletree criticizes the Guidelines as failing to address the underlying purposes of

criminal sanctions, failing to allow adequate consideration of offender characteristics, and
failing to account for prison overcrowding. Id. at 1952-54.

70. Id.
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1987,7' constitutional challenges have been abundant.72 Petitioners have
challenged the constitutionality of the Commission and its Guidelines on
two grounds, excessive delegation of legislative power and violation of the
separation of powers doctrine.s Petitioners who have prevailed in their
constitutional challenges have done so with the violation of separation of
powers argument.' Several district courts have ruled on the constitution-
ality of the Guidelines,"5 and the result has been inconsistency among and
within the districts.7

6 From the effective date of the Guidelines until the
Supreme Court announced its decision in Mistretta, "[mlore than 150
federal district judges had declared the law unconstitutional, while an-
other 115 ruled it was valid, creating widespread uncertainty.""

III. STATEMENT OF THE CASE

On December 10, 1987, the United States District Court for the West-
ern District of Missouri indicted petitioner John M. Mistretta and an-
other on three counts that stemmed from a soured cocaine deal.7 Facing
a possible sentence under the Guidelines, Mistretta moved to challenge
the constitutionality of the Guidelines on the grounds of excessive con-
gressional delegation and violation of the separation of powers.79 The dis-
trict court rejected both arguments and upheld the Guidelines, finding
that regardless of the statutory language, the Commission "should be ju-
dicially characterized as having Executive Branch status."80 In its opin-
ion, however, the district court acknowledged "serious doubts about some
parts of the Guidelines and their anticipated operation."'

Mistretta then pled guilty to conspiracy to distribute cocaine in ex-

71. 18 U.S.C. § 3551 note (Supp. IV 1986).
72. Court Upholds Sentencing Guidelines, 47 CONG. Q. 132 (Jan. 21, 1989).
73. Abbott, An Overview of the New Federal Sentencing Guidelines, 25 GA. ST. B.J. 16,

21 (Aug. 1988).
74. Id. at 22.
75. Although not all inclusive, the following district courts have held the guidelines con-

stitutional. United States v. Johnson, 682 F. Supp. 1033 (W.D. Mo. 1988); United States v.
Seluk, 691 F. Supp. 525 (D. Mass. 1988); United States v. Chambless, 680 F. Supp. 793
(E.D. La. 1988). The following district courts have held the guidelines unconstitutional.
United States v. Frank, 682 F. Supp. 815 (W.D. Pa. 1988); United States v. Russell, 685 F.
Supp. 1245 (N.D. Ga. 1988); United States v. Tolbert, 682 F. Supp. 1517 (D. Kan. 1988).

76. Weigel, The Sentencing Reform Act of 1984: A Practical Appraisal, 36 UCLA L.
REv. 83, 87 (1988).

77. Court Upholds Sentencing Guidelines, supra note 72, at 132.
78. 109 S. Ct. at 653.
79. Id.
80. Id. (quoting United States v. Mistretta, 682 F. Supp. 1033, 1035 (W.D. Mo. 1988)).
81. Id. (quoting 682 F. Supp. at 1035).
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change for the prosecutor's dismissal of the two remaining counts.5 ' Ac-
cordingly, the district court sentenced Mistretta to eighteen months' im-
prisonment, a period consistent with the fifteen to twenty-one month
range required by the Guidelines,s as well as a subsequent three-year su-
pervised release period, and imposed a $1,000 fine and a $50 special
assessment."'

Mistretta then filed a notice of appeal to the Eighth Circuit. Both Mis-
tretta and the United States petitioned the United States Supreme Court
for certiorari before judgment pursuant to the Court's rule 18, which al-
lows the Supreme Court to hear cases of "imperative public importance"
prior to an intermediate appellate court's determination.ss Recognizing
the need to resolve swiftly the climactic confusion circulating in the dis-
trict courts because of the contradictory decisions regarding the constitu-
tionality of the Guidelines.se the Supreme Court utilized this seldom-used
review procedure and granted Mistretta's petition."'

IV. THE DECISION

A. Majority Opinion

Justice Blackmun delivered the Court's opinions in which all the jus-

82. Id. at 653-54.
83. Separation of Powers, supra note 11, at 23.
84. 109 S. Ct. at 654.
85. Id. Rule 18 provides:

A petition for writ of certiorari to review a case pending in a federal court of
appeals, before judgment is given in such court, will be granted only upon a show-
ing that the case is of such imperative public importance as to justify the devia-
tion from normal appellate practice and to require immediate settlement in this
Court.

Sup. CT. R. 18.
86. Separation of Powers, supra note 11, at 23.'
87. 109 S. Ct. at 654. Justice Rehnquist noted in Coleman v. PACCAR, Inc., 424 U.S.

1301, 1304 (1976), that certiorari before judgment is an "extremely rare occurrence." Some
examples of the Court's limited use of this rule include: Carter v. Carter Coal Co., 298 U.S.
238 (1936) (issue over the constitutionality of the Bituminous Coal Conservation Act that
provided for fixing prices, wages, hours, and working conditions of the nation's miners);
United States v. Mine Workers, 330 U.S. 258 (1947) (statutory and procedural issues arising
out of nationwide coal strike); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952)
(issue over the constitutionality of presidential order directing the Secretary of Commerce
to seize and operate the nation's steel mills in an effort to avert a nation-wide steel workers
strike that threatened to endanger the national defense); United States v. Nixon, 418 U.S.
683 (1974) (issue arising out of presidential privilege of immunity over judicial in camera
examination of subpoenaed material); Dames & Moore v. Regan, 453 U.S. 654, 658 (1981)
(issues arising out of presidential action to gain the release of Iranian held hostages "are of
great significance and demand prompt resolution").

88. 109 S. Ct. at 649.
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tices joined except Justice Scalia, the sole dissenter." Writing for the
Court, Justice Blackmun began the opinion by tracing the history of fed-
eral criminal sentencing and its evolvement into a tripartite exercise of
authority among the governmental branches. 0 He also detailed the major
sentencing reforms effectuated by the Act and described the composition
and the responsibilities of the Commission. 1 After recounting the events
that led to this litigation, the Court analyzed each of Mistretta's two ar-
guments."' This Note details each argument in a similar fashion.

Delegation Argument. After restating Mistretta's two constitutional
challenges to the Guidelines, the Court addressed Mistretta's first argu-
ment, that Congress violated the nondelegation doctrine" by granting an
independent Sentencing Commission excessive legislative discretion to
promulgate sentencing guidelines." Recognizing the Constitution "man-
date[s] that Congress generally cannot delegate its legislative power to
another branch,"" the Court noted that it has invalidated only two Con-
gressional statutes on excessive delegation grounds and has invalidated
none since 1935." Justice Blackmun explained that the very minimal bur-
den the Court places on Congress to justify its delegation arises from a
policy reality in which "Congress simply cannot do its job absent an abil-
ity to delegate power under broad general directives."'1

Relying on a 1928 Supreme Court decision, the Court restated the ap-
plicable "intelligible principle" test first formulated by Chief Justice Taft
in J.W. Hampton, Jr. & Co. v. United States." In Hampton, the Court
stated that it would not find a congressional act to be a constitutionally

89. Id. at 675 (Scalia, J., dissenting). Justice Brennan joined the Court's opinion except
in footnote 11. Id. at 658 n.11.

90. Id. at 650-52. See also supra text accompanying notes 20-33.
91. 109 S. Ct. at 652-53. See also supra text accompanying notes 42-63.
92. 109 S. Ct. at 653-54, 658.
93. Section 1 of article 1 of the Constitution states that "aIll legislative powers shall be

vested in a Congress of the United States." U.S. CONsT. art I, § 1. This constitutional provi-
sion restricts Congress from delegating its legislative powers to another governmental body
and, hence, is named the nondelegation doctrine. When Congress statutorily delegates its
legislative power, a constitutional question is raised: How much discretion may Congress
grant an agency without violating the Constitution? See R. PInCs, S. SHAPIRO & P. VSRKUIL,
ADMINISTRATIVE LAW AND PROCESS 51 (1985).

94. 109 S. Ct. at 654.
95. Id.
96. Id. at 655. In its history the Court has stricken only two statutes as excessive delega-

tions, and both occurred in 1935. Both cases involved sections of the National Industrial
Recovery Act and were invalidated because the Court found Congress delegated authority
absent any real restricting standards. See A.L.A. Schechter Poultry Corp. v. United States,
295 U.S. 495 (1935); Panama Refining Co. v. Ryan, 293 U.S. 338 (1935).

97. 109 S. Ct. at 654.
98. 276 U.S. 394 (1928).
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impermissible delegation of legislative power "[s]o long as Congress shall
lay down ...an intelligible principle to which the person or body au-
thorized to [exercise the delegated authority] is directed to conform

"09

The Court further noted that as long as Congress provides "intelligible
principles" or standards to guide agency action, the Court will even up-
hold a delegation granting authority to exercise judgment on policy mat-
ters."' While conceding that Congress supplied the Commission with sub-
stantial policymaking responsibility to promulgate sentencing guidelines,
the Court cited Yakus v. United States01 and explained that it is neces-
sary for an agency to exercise a certain degree of discretionary policy
judgment in making factual determinations in accordance with statutory
standards and in formulating administrative policy within statutory di-
rectives.10 1 Therefore, the Court adopted the broad language in Yakus
that mandates upholding a delegation "[olnly if. . .there is an absence
of standards for the guidance of the Administrator's action, so that it
would be impossible in a proper proceeding to ascertain whether the will
of Congress has been obeyed . .. ."o0

Noting its consistent record of approving very broad delegations of
power,10' the Court turned to the Act and laboriously outlined the Act's
directives for the Commission to follow in promulgating sentencing guide-
lines.10 The Court found that Congress: (1) defined the three goals of the
Commission;100 (2) explained the four sentencing purposes the Commis-
sion is to consider in carrying out its mandate;' (3) detailed instructions
regarding the particular sentencing method with which the Commission is

99. 109 S. Ct. at 654 (quoting Hampton, 276 U.S. at 409).
100. Id. at 658.
101. 321 U.S. 414 (1944).
102. 109 S. Ct. at 658. In Yakus, the Court upheld Congress' delegation to the price

administrator to fix prices that "in his judgment will be generally fair and equitable and will
effectuate the purposes of this Act to stabilize prices and avert speculation." See also Na-
tional Broadcasting Co. v. United States, 319 U.S. 190, 225-26 (1942) (upholding a delega-
tion of power to the Federal Communications Commission "to promulgate regulations in
accordance with its view of the 'public interest' ").

103. 109 S. Ct. at 658 (quoting Yakus, 321 U.S. at 425-26).
104. Id. at 655. The Court cited several cases in which it upheld broad delegations of

power: Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) (upholding congressional ability to
delegate broad power); Yakus v. United States 321 U.S. 414 (1944) (upholding delegation to
administrator to fix fair and equitable commodity prices, effectuating purposes of the Emer-
gency Price Control Act of 1942); National Broadcasting Co. v. United States, 319 U.S. 190
(1943) (upholding delegation to the Federal Communications Commission to regulate broad-
cast licencing "as public interest, convenience, or necessity" require). 109 S. Ct. at 655.

105. 109 S. Ct. at 655.
106. Id.
107. Id. at 655-56.
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to establish the guidelines; 06 (4) delineated factors for the Commission to
consider in its formulating categories of offenses' 0 ' and defendants;"10 and
(5) stated the guidelines system as the proper instrument for the Com-
mission to adopt in regulating sentencing."' Because it found these guid-
ing directives "sufficiently specific and detailed to meet constitutional re-
quirements," 2 the Court upheld Congress' delegation of power to the
Commission. '"

Applying this standard to the delegation at hand, the Court reasoned
that the Act went beyond supplying an "intelligible principle" for the
Commission to follow in carrying out its legislative mandate because
"[tlhe statute outlines the policies which prompted establishment of the
Commission, explains what the Commission should do and how it should
do it, and sets out specific directives to govern the particular situation."',
The Court concluded that although Congress delegated a substantial
amount of discretion to the Commission, the duty to "[d]evelop propor-
tionate penalties for hundreds of different crimes by a virtually limitless
array of offenders is precisely the sort of intricate, labor-intensive task for
which delegation to an expert body is especially appropriate."'

Separation of Powers Argument. Before addressing each of Mis-
tretta's separation of powers contentions, Justice Blackmun recounted
the framers' philosophy that "the separation of governmental powers into
three coordinate Branches is essential to the preservation of liberty.""'
Although fundamental for each branch not to encroach upon or aggran-
dize the power of another, the framers realized the need for "interdepen-
dence [among the branches] as well as independence the absence of which
'would preclude the establishment of a Nation capable of governing itself
effectively.'"'" As far as determining whether a challenged action en-
croaches upon or aggrandizes the power of the judiciary, the Court noted
two dangers, "first, that the Judicial Branch neither be assigned nor al-
lowed 'tasks that are more appropriately accomplished by [other)
branches" 8 ...and, second, that no provision of law 'impermissibly

108. Id. at 656.
109. Id.
110. Id.
111. Id.
112. Id. at 655.
113. Id.
114. Id. (quoting United States v. Chambless, 680 F. Supp. 793, 796 (E.D. La. 1988)).
115. Id.
116. Id.
117. Id. at 659 (quoting Buckley v. Valeo, 424 U.S. 1, 121 (1976)).
118. Id. at 660 (quoting Morrison v. Olson, 108 S. Ct. 2597, 2601 (1988)).
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threatens the institutional integrity of the Judicial Branch.""', After
stating the applicable tests, the Court turned to Mistretta's challenges.12 0

Mistretta's separation of powers argument was three-fold: (1) Congress
unconstitutionally placed the Commission in the judicial branch; 1 (2)
Congress undermined the integrity of the judicial branch by requiring at
least three federal judges on the Commission to serve with nonjudges;122

and (3) the President's appointment and removal power over Commission
members "prevent[ed] the Judicial Branch from performing its constitu-
tionally assigned function. '"'2

Location of the Commission. Mistretta's first contention was that con-
gressional placement of the Commission in the judicial branch produced
an unconstitutional accumulation of power in that branch.2 ' Mistretta
reasoned that the congressional delegation of power to the Commission is
actually an exercise of legislative power.'2 Therefore, because federal
judges are exercising this newly delegated legislative power along with
their constitutionally prescribed judicial power, the placement of the
Commission within the judiciary results in an accumulation of power in
that branch, violating separation of powers principles. 2 ' Mistretta con-
cluded that this substantive rulemaking power could only be exercised by
Congress or delegated to the executive branch, but not granted to or exer-
cised by the judicial branch.1 2 7

Before confronting distinctions between the procedural versus substan-
tive nature of the Commission's duties, the Court first addressed the
threshold question of whether Congress' decision to place the Commission
in the judicial branch violated the separation of powers doctrine.12' The
Court expressly set out the applicable standard: the Court will not find
the act unconstitutional "unless Congress has vested in the Commission
powers that are more appropriately performed by the other branches or
that undermine the integrity of the Judiciary.''2

In applying this standard, the Court examined the functions of the ju-
dicial branch. Article III of the Constitution provides that "the judicial

119. Id. (quoting Commodity Futures Trading Comm'n v. Schor, 478 U.S. 833, 851
(1986)).

120. Id. at 661.
121. Id. at 660.
122. Id.
123. Id.
124. Id. at 661.
125. Id. at 660.
126. Id.
127. Id.
128. Id. at 664.
129. Id. at 661.
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power . ..is limited to 'Cases' and 'Controversies.' -13 In Morrison v.
Olson, ' 3 the Court recently held that Article III judges may not be as-
signed "executive or administrative duties of a nonjudicial nature
. . . .132 The purpose behind the constitutional requirement and the de-
cision in Morrison was to uphold the independence of the judiciary and to
insulate it from involvement in disputes between the executive and legis-
lative branches.'

3 3

The Court, however, noted that it has historically recognized an excep-
tion to the general rule of Morrison that promotes the insular nature of
federal judges by forbidding them to execute nonjudicial executive or ad-
ministrative duties.' 3' The Court termed such an exception a "twilight
area" that occurs when the "activities of the separate branches merge. ''

1
3

1

Justice Brandeis explained the basis of this twilight area exception in his
dissent in Myers v. United States."3 The separation of powers, he rea-
soned, "left to each [branch] power to exercise, in some respects, func-
tions in their nature executive, legislative and judicial." ' 7 Some examples
of this exception are the judicial council's administration of court busi-
ness and the Supreme Court's function as a rulemaking body to promul-
gate rules of civil procedure applicable to federal courts.138 The Court
pointed out that because such rulemaking and administrative activities
are "central to the mission of the judicial branch,' ' 3 9 these duties are
''consonant with the integrity of the Branch and are not more appropriate
for another branch."" 0

The Court then turned to the judicial function of sentencing federal
criminals."4 Recognizing that federal judges have exercised discretion to
determine an offender's sentence for more than a hundred years, the
Court concluded that this too was a duty "not more appropriate for an-
other branch.""" The Court reached this conclusion by researching the
Act's legislative history in which Congress expressed a desire that sen-
tencing "has been and should remain primarily a judicial function." '

,
3

130. U.S. CONST. art. III, § 2. See Muskrat v. United States, 219 U.S. 346, 356 (1911).
131. 108 S. Ct. 2597 (1988).
132. 109 S. Ct. at 661 (quoting Morrison, 108 S. Ct. at 2612).
133. Id.
134. Id. at 661-62.
135. Id. at 662.
136. 272 U.S. 52, 240 (1926) (Brandeis, J., dissenting).
137. 109 S. Ct. 662 (quoting Myers v. United States, 272 U.S. 52 (1926)).
138. Id. at 662-63.
139. Id. at 663.
140. Id. at 664.
141. Id.
142. Id.
143. Id. See also S. REP. No. 225, supra note 5, at 3342.
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Thus, the Court concluded that Congress merely recognized the role the
judiciary plays in sentencing and violated no separation of powers princi-
ples by locating the Commission within the judicial branch."'

The Court next focused on Mistretta's argument that the congressional
delegation to the Commission to make sentencing policy involves a sub-
stantive exercise of authority rather than a procedural one." Mistretta
contended this substantive authority violates separation of powers princi-
ples by "entangl[ing] the judicial branch in essentially political work of
the other branches and unites both judicial and legislative power in the
judicial branch. ' 1 "4

While acknowledging that the Commission's work is largely political in
nature and conceding that the Commission's rulemaking power to pro-
mulgate sentencing guidelines is "not strictly analogous" to the Court's
rulemaking authority to promulgate federal rules of civil procedure, the
Court declined to render judgment on the basis that an activity is "'sub-
stantive' as opposed to 'procedural' or 'political' as opposed to 'judi-
cial.' "147 Instead, the Court adopted a "practical consequences" analysis
enunciated in Commodity Futures Trading Commission v. Schor," in
which the Court examined the unique aspects of the congressional plan at
issue and the practical consequences of Congress' decision to locate the
Commission within the judicial branch to determine if separation of pow-
ers principles had been violated."'

Under this analysis, the Court first found that the placement of the
Commission within the judicial branch did not threaten to "undermin[e]
the integrity of the judicial branch," nor did the delegation "expand the
powers of the judiciary" by joining the "political or quasi-legislative
power of the Commission within the judicial power of the courts.'"" The
Court reached this conclusion by determining that the powers of the judi-
ciary simply were not united with the Commission's powers in a way that
had meaning for separation of powers. 51 Because the Commission is not a
court and does not exercise judicial power but is rather an independent
agency accountable to Congress, the Court reasoned there is no valid
claim that Congress grouped legislative and judicial power together in the
judicial branch.152

144. 109 S. Ct. at 664.
145. Id. at 664-65.
146. Id. at 665.
147. Id.
148. 478 U.S. 833 (1986).
149. 109 S. Ct. at 665.
150. Id.
151. Id.
152. Id. at 665-66.
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Second, the Court reasoned that Congress did not increase the power of
the judiciary.0 3 By establishing a commission to prescribe sentencing
guidelines, Congress merely removed from federal judges their traditional
authority "to evaluate and weigh" the aims of sentencing in determining
individual sentences and deposited this authority with a sentencing com-
mission situated in the judicial branch.' " Congress, therefore, granted the
judicial branch no additional power by the formation of the commission
and consequently produced no unconstitutional accumulation of power
within the judicial branch that violated the separation of powers
doctrine.15

Composition of the Commission. Mistretta's second argument was that
because the Act requires at least three federal judges to serve on the
Commission and requires these judges to share this authority with the
remaining nonjudge members, the integrity and impartiality of the judici-
ary is unconstitutionally determined."" This argument required the
Court to address two questions. The first inquiry was whether the separa-
tion of powers doctrine prohibited extra-judicial service. Upon a finding
of no prohibition of extra-judicial service, the second inquiry became
whether the specific extra-judicial service undermined the integrity of the
judiciary.""'

With respect to the first inquiry, the Court began its reasoning by ob-
serving that the Constitution contains no explicit prohibition against ex-
tra-judicial service on independent commissions' s0 and that historically
early Chief Justices established precedent by simultaneous service as a
federal judge and some other independent position."0 Because of presi-
dential appointment and senatorial consent to these other positions, "at a
minimum, both the Executive and Legislative Branches acquiesced in the
assumption of extra-judicial duties by judges."I'

Aside from this early precedent, the Court cited relevant case law that

153. Id. at 666.
154. Id.
155. Id. at 667.
156. Id.
157. Id. at 671.
158. Id. at 667. The Court, however, did note an explicit constitutional restriction on

national legislators to the exclusion of members of the federal judiciary. Id.
159. Id. Specifically, the Court pointed out that,

The Chief Justice, John Jay, served simultaneously as Chief Justice and as Am-
bassador to England ... Oliver Ellsworth served simultaneously as Chief Justice
and minister to France, John Marshall served briefly as Secretary of State and
was a member of the Sinking Fund Commission with responsibility for refunding
the Revolutionary War debt.

Id. at 668.
160. Id.
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evidenced no constitutional prohibition against extra-judicial service.",1

In light of its tradition and history, the Court held that extra-judicial
service is neither absolutely prohibited by the Constitution nor violative
of the separation of powers doctrine."' The Court succinctly stated that
"the Constitution does not forbid judges from wearing two hats; it merely
forbids them from wearing both hats at the same time.'1 3

After finding no prohibition against extra-judicial service, the Court
turned to the determination of the second, "ultimate inquiry.""4 Mis-
tretta argued that the Commission threatens the judiciary's integrity in
two separate ways: (1) mandatory service on the Commission diminishes
the independence of the judiciary;165 and (2) "involvement of Article III
judges in the process of policymaking . . . '[w]eakens confidence in the
disinterestedness of the judicatory function.' "'e

The Court quickly dismissed Mistretta's argument regarding
mandatory service, finding that Mistretta "significantly overstate[d] the
mandatory nature1' 7 of service on the Commission and that such service
was completely voluntary."6 Without determining whether the Act may
require extra-judicial service on the Commission, the Court noted prior
congressional actions that established "numerous nonadjudicatory bodies
...composed entirely, or in part, of federal judges."'' Because of the
lack of a more specific threat, the Court found that service by Article III
judges on the Commission neither diminishes the integrity of the judici-
ary nor substantially affects its operation."

Recognizing the impartial and nonpartisan reputation of the judiciary
as of utmost importance, the Court, however, was "somewhat more troub-
led"'' by Mistretta's second argument regarding judicial disinterested-
ness. Such a "reputation [of the judiciary] may not be borrowed by the
political Branches to cloak their work in the neutral colors of judicial
action."' 7 1

Although a decision "not without difficulty,'7 the Court concluded

161. Id. at 670.
162. Id. at 669.
163. Id. at 671.
164. Id.
165. Id.
166. Id. at 671-72 (quoting F. Frankfurter, Advisory Opinions, reprinted in 1 Encyclope-

dia of Social Sciences 475, 478 (1930)).
167. Id. at 672.
168. Id.
169. Id.
170. Id.
171. Id.
172. Id. at 673.
173. Id.
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that the Commission did not threaten judicial disinterestedness because
of

one paramount consideration: that the Sentencing Commission is de-
voted exclusively to the development of rules to rationalize a process that
has been and will continue to be performed exclusively by the judicial
branch. In our view, this is an essentially neutral endeavor and one in
which judicial participation is peculiarly appropriate."'

Again, the Court recognized the need for judicial experience and expertise
in promulgating guidelines for use in sentencing criminal offenders. "'
Finding the Commission not to be intrinsically partisan in nature, the
Court labeled this extra-judicial service as "merely [an] assurance of judi-
cial participation.''10

Finally, the Court held that Mistretta's argument regarding simultane-
ous service by Article III judges along with nonjudges was without merit
because "the Commission is not a court and exercises no judicial
power.' 7 7 Thus, the Act does not vest Article III power in nonjudges or
require Article III judges to share their power with nonjudges.' 7' 8

Presidential Control. While agreeing with Mistretta that the Court
must uphold the independence of the judicial branch and "jealously
guard' 7'9 it from any outside interference, the Court rejected Mistretta's
claim that the President's appointment and removal duties threatened
judicial independence and "prevent[ed] the judicial branch from perform:
ing its constitutionally assigned functions." ' 80

Focusing first on the President's appointment power, the Court ac-
knowledged that the Act granted the President power to appoint all seven
members of the Commission (at least three federal judges and the re-
mainder nonjudges) upon the advice and consent of the Senate,"' but
dismissed as "fanciful" the thought that such presidential appointment
power would influence a federal judge "to comport [his] actions to the
wishes of the President for the purpose of receiving an appointment to
the Sentencing Commission."0' The Court reasoned that the President

174. Id.
175. Id.
176. Id.
177. Id.
178. Id.
179. Id. at 674. See Northern Pipeline Co. v. Marathon Pipe Line Co., 458 U.S. 50, 60

(1982).
180. 109 S. Ct. at 673-74. Mistretta based his argument on Nixon v. Administrator of

Gen. Servs., 433 U.S. 425, 443 (1974).
181. 109 S. Ct. at 673.
182. Id. at 674.
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has always had power "to elevate judges from one level to another or to
tempt judges away from the bench with Executive branch positions," and
that simply because he also has power in this case to appoint a federal
judge to an attractive position "does not, of itself, corrupt the integrity of
the judiciary."'

' 3

The Court equally rejected the notion that the President's removal
power would enable him to influence the Commission's functions and
sway the members unduly.' " Noting that the Act empowers the President
to remove members of the Commission "only for neglect of duty or mal-
feasance in office or for other good cause," ss the Court emphasized the
inherent limitation Congress placed on this presidential power. 66 The
Court reasoned that similar to the removal provision in Morrison,'" the
President possesses no ability to exercise "coercive influence" over the
judges on the Commission because Congress expressly provided that ab-
sent any neglect of duty, the President can accomplish a removal only
upon a showing of good cause.168 The Court, therefore, concluded that
this removal contingency sufficiently limits Presidential interference,
maintains the constitutionally prescribed insular quality of the judicial
branch, and does not impede "the Judicial Branch from performing its
constitutionally assigned function of fairly adjudicating cases and
controversies."160

B. Dissenting Opinion

Justice Scalia, the sole dissenter, succinctly characterized the Guide-
lines as "hav[ing] the force and effect of laws"' " because they predeter-
mine the sentence for all federal offenders and have the effect of reversing
any judge who declines to follow them.61 Justice Scalia, therefore, dis-
sented on the basis that the Constitution's framework provides "no
place" for a congressionally created agency whose only function is making
sentencing laws.19"

The dissenting opinion focused primarily on Mistretta's unconstitu-

183. Id.
184. Id.
185. Id. at 674-75.
186, Id. at 673 (quoting 28 U.S.C. § 991(a) (Supp. IV 1986)).
187. The removal provision in Morrison provided that independent counsel appointed

under the Ethics in Government Act of 1978, Pub. L. No. 95-521, 92 Stat. 1824 (codified as
amended at 28 U.S.C. §§ 49, 591-599 (Supp. IV 1986)), may be removed by the Attorney
General only for "good cause." 28 U.S.C. § 596(a)(1) (Supp. IV 1986).

188. 109 S. Ct. at 675.
189. Id.
190. Id. at 676 (Scalia, J., dissenting).
191. Id.
192, Id.
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tional delegation argument.'" Justice Scalia performed a two-step analy-
sis of the delegation in reaching his conclusion. He first questioned
whether the delegation suffered from vagueness because of a congres-
sional failure to supply adequate "intelligible principles" by which to
guide the Commission.'" Justice Scalia next questioned whether the dele-
gation of authority was so excessive that "the degree of generality con-
tained in the [congressional] authorization. . . is so unacceptably high as
to amount to a delegation of legislative power. .. .

Justice Scalia agreed with the majority that Congress provided suffi-
cient "intelligible principles" to guide the Commission in its functions,
thereby resulting in no unconstitutional delegation of legislative author-
ity' 9 Although the nondelegation doctrine is "a principle essential to
democratic government," Justice Scalia explained that the Court rarely
chooses to enforce it.'" In extending his nonenforceability reasoning be-
yond that expounded by the majority, Justice Scalia noted that Congress
simply is not able to make all statutes "precise" and is forced to allow the
agency some discretion in making decisions.1"1

Justice Scalia noted that Chief Justice Taft recognized this fact in J.
W. Hampton, Jr. & Co. v. United States'" and explained that in review-
ing "the limits of a delegation, [the Court's analysis] 'must be fixed ac-
cording to common sense and the inherent necessities of the governmen-
tal coordination.' 00 Because, like the Court, Congress is an equal
recipient of common sense and because Congress is "better equipped to
inform itself of the 'necessities' of government,"' 01 Justice Scalia reasoned
that the Court has rarely felt qualified to question Congress concerning
"the permissible degree of policy judgment that can be left to those exe-
cuting or applying the law. '20 2 The Court, therefore, has rarely voided a
congressional delegation on vagueness grounds.2 "3

Establishing that the congressional delegation was not unconstitutional
on vagueness grounds, the dissent next examined whether the delegation
was "excessive."'24 Justice Scalia explained that a delegation is excessive
when Congress grants an unacceptably high amount of executive or judi-

193. Id. at 677-83.
194. Id. at 677.
195. Id. at 678.
196. Id. at 677.
197. Id.
198. Id.
199. 276 U.S. 394 (1928).
200. 109 S. Ct. at 677 (quoting Hampton, 276 U.S. at 406).
201. Id.
202. Id.
203. Id.
204. Id. at 678.
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cial power that becomes an actual delegation of legislative power.2 5 He
reasoned that in most all congressional delegations, "a certain degree of
discretion, and thus of law-making, inheres in . . . executive or judicial
action." 2" Congress, however, is responsible through "the relative speci-
ficity or generality of its statutory commands, to determine . . . how
small or large that degree shall be. 2 0 7

With regard to the Commission, Justice Scalia acknowledged that Con-
gress properly determined this degree of discretion by setting out "intelli-
gible principles," which served as sufficient standards in directing the
Commission's promulgation of guidelines.2 8 Justice Scalia, however, ar-
gued that it is irrelevant whether the congressional standards expressed
in the Act are adequate because they are "standards for further legisla-
tion."1209 Thus, Justice Scalia found the Act both "excessive" and a "pure
delegation of legislative power."210

Justice Scalia expressed strong reservations that the Court's decision to
uphold a congressional delegation without any justifying explanation to
prove that it is not a mere delegation of legislative powers sends Congress
an unintended message.21 Justice Scalia believed that because of the
Court's decision, Congress will find it increasingly desirable to duck polit-
ical accountability by delegating to these expert agencies, lawmaking re-
sponsibility to make sensitive policy decisions that Congress is unwilling
to make.2 2 He warned that "[t]his is an undemocratic precedent that we
set-not because of the scope of the delegated power, but because its re-
cipient is not one of the three branches of government. '218

The dissenting opinion finally questioned the majority's justification
for upholding congressional placement of the Commission within the judi-
cial branch when the Commission has no judicial power.2 Recognizing
that the Court's decision in Humphrey's Executor v. United States"1 5 has
come to stand for the proposition that Congress may locate an indepen-
dent agency in the executive branch and assign it executive powers inde-
pendent of the president's control,216 Justice Scalia criticized the Mis-
tretta Court's approval of the judicial equivalent as "an anomaly beyond

205. Id.
206. Id.
207. Id.
208. Id.
209. Id.
210. Id. at 680.
211. Id.
212. Id.
213. Id.
214. Id. at 680-81.
215. 295 U.S. 602 (1935).
216. 109 S. Ct. at 681 (Scalia, J., dissenting).

[Vol. 401448



1989] MISTRETTA v. UNITED STATES 1449

equal." ' He warned that the Constitution makes no provision for "an
independent agency exercising governmental power on behalf of a branch
where all governmental power is supposed to be exercised personally by
the courts." 21 8 Moreover, Justice Scalia added that the decision is regret-
table because it provides Congress the freedom to locate agencies
"'within the judicial branch' . . . that exercise governmental powers
[but]. . .are neither courts nor controlled by courts, nor even controlled
by judges."'"

Justice Scalia concluded by criticizing the Mistretta decision as typical
of recent separation of powers rulings in which the Court has failed to
treat the Constitution as a "prescribed structure a[nd] framework for the
conduct of government."'2 0 This tendency, claimed Justice Scalia, has led
to the Court's failure to recognize that its decision "allows for the crea-
tion of a new branch altogether, a sort of junior-varsity Congress."'22 ' The
danger of such a creation does not rest on the present need for a revolu-
tionary sentencing procedure because, in fact, the Commission may prove
to be a very desirable alternative. Instead, Justice Scalia warned the dan-
ger lies in the majority's judgmental treatment of the Constitution be-
cause "in the long run the improvisation of a constitutional structure on
the basis of currently perceived utility will be disastrous."' 2 '

V. ANALYSIS

There is little doubt that the Court's ruling in Mistretta upholding the
constitutionality of the Sentencing Guidelines deserves praise as a soci-
etally desireable decision that will contribute significantly to ending many
of the inequities abounding in federal criminal sentencing. The correct-
ness or incorrectness of the decision, however, is much more unsettling. If
the standard for judging correctness is based solely on the practical na-
ture and effect of the Court's decision, then the Court's ruling is certainly
correct in most respects. The concern over the incorrectness of the deci-
sion in Mistretta arises in that the broad latitude for potential abuse and
the dangerous precedent, which the decision provides for and somewhat
encourages, counters our democratic notions and the separation of powers
doctrine.

In addressing the reasonableness of the Court's decision, neither the
majority nor the dissent disputed that Congress effectuated a constitu-

217. Id. at 682.
218. Id.
219. Id.
220. Id.
221. Id. at 683.
222. Id.
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tional delegation of legislative authority to the Commission.223 Both ma-
jority and dissent willingly recognized the virtual per se constitutional
deference allowed Congress anytime that body chooses to delegate legisla-
tive and policymaking responsibility to an agency so long as it sets forth
specific directives for the agency to follow.2 2 4 As Justice Scalia pointed
out and as history indicated, the Court has "almost never felt qualified to
second guess Congress . .. " in this area.226 In view of past decisions that
uphold a mandate so vague as a "public interest" standard, the Court
indicated a modern trend toward validation of most all congressional del-
egation. Thus in viewing the Act, in which Congress provided an exhaus-
tive display of directives and standards to guide the Commission's ac-
tions," 6 the constitutional status of the delegation was probably a
foregone conclusion, and one that most assuredly can be deemed correct.
This fact is readily apparent when considering that not one of the over
300 lower federal courts that ruled on the constitutionality of the Guide-
lines invalidated them for violation of the nondelegation doctrine.227

The main point of contention, however, between majority and dissent
lay in separation of powers principles, specifically, whether Congress vio-
lated such principles by its decision to locate the independent Commis-
sion within the judicial branch. The majority was forthright in enunciat-
ing that no separation of powers principles are violated unless Congress
has provided the Commission: (1) "powers that are more appropriately
performed by other branches," or (2) "powers that undermine the integ-
rity of the Judiciary. ""'2

In analyzing whether Congress provided the Commission powers that
were more appropriate for another branch, the Court first determined
whether there was a separation of powers impediment to Congress' place-
ment of this independent Commission within the judicial branch.2 , Al-
though the Court acknowledged that Article III of the Constitution ex-
pressly limits judicial power to resolution of "Cases" and "Controversies,"
the majority explained that in practice, the Court has never held that the
Constitution forbids Congress to assign administrative or rulemaking du-
ties to "courts or auxiliary bodies within the judicial branch . . ,2..
The majority reasoned that the administrative and rulemaking extra-judi-
cial activities were constitutionally justified because they were central to

223. Id. at 658; id. at 677 (Scalia, J., dissenting).
224. Id. at 658; id. at 677 (Scalia J., dissenting).
225. Id. at 677 (Scalia, J., dissenting).
226. Id. at 655-56.
227. See supra note 75.
228. 109 S. Ct. at 665.
229. Id. at 661.
230. Id. at 663.
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the mission of the judicial branch and were most appropriate for that
branch."'

By logical extension, the majority concluded that the responsibility to
formulate sentencing guidelines was equally an extra-judicial activity cen-
tral to the mission of the judiciary and a power most appropriately re-
served for that branch."'3 In theory, this conclusion is correct because rea-
son dictates that since federal judges have historically been the principle
actors in determining the degree of punishment an individual deserves for
his wrongdoing, the judicial branch should be the just recipient of such
authority, and the individual judges should play an influential role in for-
mulating any new sentencing procedure. The problem with this theory,
however, is that a judicial function can only be central to the mission of
the judicial branch if the judiciary's members, such as federal judges, are
actually exercising an important, dominant role in formulating a new sen-
tencing procedure. Congress has not assured federal judges such a signifi-
cant and influential role in making sentencing policy, and the Court's rea-
soning, therefore, is not wholly sound.

Evidence of the federal judges' questionable influence over the Com-
mission lies in its composition. The Commission is composed of seven
voting members appointed by the President upon the advice and consent
of the Senate.' 3

3 Congress, however, mandated that only three of the vot-
ing members be federal judges.2" Congress also designated the chairman
of the Parole Commission and the Attorney General or his designee as
nonvoting ex-officio members."' Thus, Congress has not guaranteed fed-
eral judges an influential and important role in the making of sentencing
policy if the judges' presumed knowledge and experience over sentencing
is subject to the overruling decisions of the voting majority of four
nonjudges. Moreover, the federal judges influence in promulgating new
sentencing guidelines is even further undermined by the weighty and per-
suasive voice of the Attorney General and Parole Commission Chairman
and their respective influence over the four voting nonjudges sitting on
the Commission. In this sense, when the Court justifies Congress' place-
ment of the Commission within the judicial branch by simply stating that
sentencing, like promulgating sentencing guidelines, is central to the mis-
sion of the judicial branch-its argument is unsound.

The Commission's presence in the judicial branch invokes further sus-
picion because of its apparent executive character and lack of any exer-
cise of judicial power. Because it is not a court, the Commission has no

231. Id. at 664.
232. Id.
233. 28 U.S.C. § 991(a) (Supp. IV 1986).
234. Id.
235. Id.
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judicial powers and is not accountable to any other body with judicial
powers. 3 Moreover, the Commission is predominately executive in na-
ture as evidenced by the President's power to appoint all seven voting
members to the Commission and his sole authority to remove the Com-
mission members for "good cause shown."' The President is also free to
nominate a Chairman and to reappoint members upon expiration of their
term.2 " Further, the Commission consists of two senior executive branch
officials, the Attorney General and the chairman of the Parole Commis-
sion, who sit as ex-officio members.

The logical question arises regarding why Congress placed the Commis-
sion in the judicial branch if it is executive in character, arguably exer-
cises executive powers, and yet precludes federal judges from playing an
influential and important role in formulating sentencing guidelines. Pre-
sumably, Congress feared a Sentencing Commission deposited within the
executive branch would be subject to prosecutorial influences resulting in
the promulgation of significantly harsher sentences and would be "viewed
as an encroachment on the sentencing function. '2

3
9

Thus, Congress compromised the executive, judicial, and legislative
branches and created "an unusual hybrid in structure and authority" as
the majority refers to the Commission.240 First, as a policy measure, Con-
gress set up the Commission as an independent agency within the judicial
branch under the guise of a willingness to take advantage of the judici-
ary's knowledge and expertise in sentencing. Second, although claiming it
lacked the expertise or time to formulate the guidelines itself, Congress
sought to maintain ultimate control by making the Commission fully ac-
countable to Congress, which could revoke or amend the Guidelines
within the 180-day waiting period. Last, rather than risk constitutional
conflict of interest problems by "unit[ing] the power to prosecute and the
power to sentence""" within the executive branch, Congress located the
Commission in the judicial branch but gave the Commission an executive
character by providing the President appointment and removal powers
and designating two senior executive officials as nonvoting members.

In dissent, Justice Scalia noted that while the Court's decision to up-
hold the Commission represented the majority's view that separation of

236. 109 S. Ct. at 665.
237. Id. at 652-53. See 28 U.S.C. 991(a) (Supp. IV 1986).
238, 109 S. Ct at 652. See 28 U.S.C. § 991(a) (Supp. IV 1986).
239. 109 S. Ct at 664 n.17. The Court noted that had Congress placed the Commission in

the executive branch, it might have faced the questions of whether Congress unconstitution-
ally assigned judicial responsibilities to the executive branch or unconstitutionally united
the power to prosecute and the power to sentence within one branch. Id. See also S. REP.

No, 225, supra note 5, at 3342.
240. 109 S. Ct. at 675.
241. Id. at 664 n.17.
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powers principles have not been violated, he argued that "this case is not
about commingling, but about the creation of a new branch altogether, a
sort of junior-varsity Congress."242 Justice Scalia professed a valid point
that the Court's decision approves of the concept of an independent
agency within the judicial branch but independent of the control of the
head of the judiciary, the courts, and the judges.2 s Because the Commis-
sion is not responsible to the respective head of the judicial branch but
instead is independent and-is merely carrying out the will of Congress,
the result is in effect, a junior-varsity Congress. Such a creation is consti-
tutionally impermissible because it represents a body other than Con-
gress, which exercises law-making power and acts independently within a
branch that exercises no control over it.24 4

The danger of the majority's decision, Justice Scalia warned, is the
"undemocratic precedent" it sets in approving a Commission that is inde-
pendent of and thus not delegated to any one of the three branches of
government.2M Because the Commission's rulemaking duties relate to
neither judicial nor executive exercises of power, the Court's decision sets
a precedent that encourages Congress to delegate controversial lawmaking
responsibilities to independent agencies like the Commission that are in-
sulated from the political process.246

It is difficult to determine conclusively why Congress chose to delegate
the job of formulating a revolutionary sentencing procedure. Perhaps as
the majority noted, such a procedure was "precisely the sort of intricate,
labor-intensive task" that Congress felt it lacked the time or expertise to
resolve.247 Alternatively, Congress may have determined the development
of new sentencing guidelines involved such sensitive policy decisions that
it desired to remove political accountability. Regardless of the congres-
sional motive and regardless of the present societal necessity of the dele-
gation at issue, the Constitution specifically articulates the role each
branch would play in our representative government. To compromise
these constitutional separation of powers directives on the basis of what
is practical or what is socially desireable offends our notions of demo-
cratic government and establishes a precedent with great potential for fu-
ture abuse.

242. Id. at 683 (Scalia, J., dissenting).

243. Id. at 682.

244. Id.

245. Id. at 680.

246. Id.

247. Id. at 658.
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V. CONCLUSION

In Mistretta, the Court upheld the constitutionality of the Sentencing
Commission and its Guidelines, 8 once again, reaffirming its precedent of
allowing congressional delegations so long as Congress provides "intelligi-
ble principles" with which to proceed . 2 4 'For the time being, the Court
has settled an issue that has left the district courts in a state of disarray;
however, critics and commentators will still debate the constitutionality
of the Commission and its Guidelines in the days to come.

LAURA LEIGH TAYLOR

J. RICHARD NEVILLE

248. Id. at 648.
249. Id. at 655.
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