Trial Practice and Procedure
by T. Bart Gary*
and
Benny C. Priest**
This Article canvasses important developments in trial practice and
procedure arising from the Eleventh Circuit Court of Appeals during the
survey period. Of particular significance are cases on removal and summary judgment motions. The latter subject area provided the Eleventh
Circuit with the opportunity to apply and to embellish several guiding
principles for ruling upon a motion for summary judgment in federal
court, as enunciated in recent pathbreaking decisions by the United
States Supreme Court.'
I. JURISDICTION

A.

Subject Matter Jurisdiction

Generally, the law will not allow one to do indirectly what he cannot do
directly." This principle also applies to prevent a party from circumventing the subject matter jurisdiction requirements of a court. This
point was demonstrated in Brother Railway Carmen, Division of Transportation Communications International Union v. CSX Transportation,
Inc." in which plaintiff labor union initiated a lawsuit in federal district
court in an effort to enjoin defendant from implementing an arbitration
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1. See Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby, Inc.,
477 U.S. 242 (1986); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).
2. See, e.g., Katko v. Briney, 183 N.W.2d 657 (Iowa 1971) (Use of spring gun: "[a] pos-

sessor of land cannot do indirectly and by mechanical device that which, were he present, he
cannot do immediately and in person" (quoting RESTATEMENT OF TORTS § 85 (1934)).
3. 855 F.2d 745 (11th Cir. 1988).
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award issued under Interstate Commerce Commission ("ICC") procedures.4 Defendant moved to dismiss the complaint on the merits, or in
the alternative, for summary judgment, and the court granted the motion.5 On appeal from this district court ruling, the Eleventh Circuit determined that the trial court lacked subject matter jurisdiction over the
6
case.
The district court concluded that it had subject matter jurisdiction
pursuant to 28 U.S.C. §§ 1331 and 1337(a), 45 U.S.C. §§ 152 First, 152
Seventh, and 156, and 49 U.S.C. § 11341 because of the presence of a
federal question:
[tihe case presents the federal question of whether CSX's proposed
transfer of the employees and work at the Waycross repair shop to Raceland, Kentucky, constitutes a violation of the Railway Labor Act, 45
U.S.C. §§ 152, First and Seventh, and 156; or whether the proposed
transaction is exempt from the application of the RLA due to the ICC's
exercise of its exemption
power under the Interstate Commerce Act, 49
7
U.S.C. § 11341(a).
But on appeal, the court agreed with defendant that the lawsuit was an
attempt to bypass the appropriate procedures established under federal
law for review of the arbitration award. The normal method of an appeal
of such an arbitration award required the matter to be brought to the
ICC, and only then, to the court of appeals, which has exclusive jurisdiction to review decisions by the ICC pursuant to 28 U.S.C. §§ 2321(a) and
2342(5);' thus, the court held that the instant action in federal district
court was, in effect, a "collateral attack" on the arbitration award,1" vacated the order of the district court, and remanded the case with instructions to dismiss for lack of subject matter jurisdiction."
4.
5.
6.
7.
8.
9.

Id. at 745-46.
Id. at 746.
Id. at 749.
Id. at 748.
Id.
28 U.S.C. § 2321(a) (1978); 28 U.S.C. § 2342(5) (1978).

10. Plaintiff contended that its lawsuit to enjoin enforcement of the arbitration award
could not be viewed as a collateral attack because the ICC lacked the trial court's authority
to determine the effect of its orders on laws such as the Railway Labor Act. The Eleventh
Circuit in CSX Transportation, Inc. admitted that the "collateral attack" analogy was not
perfect, but yet found it instructive. With the parties having already invoked the "direct

appeal" procedure, the court found no injustice in leaving the resolution of the decision
before the ICC. Precluding the "collateral attack," in the opinion of the court, would also
lead to a more efficient resolution of similar cases "by eliminating duplication of effort." 855
F.2d at 749.
11. Id. at 748-49.
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B. PersonalJurisdiction
A rare example of in rem jurisdiction with a personal jurisdiction twist
is found in United States v. One Lear Jet Aircraft.1 ' The United States
Government initiated a forfeiture proceeding, pursuant to 8 U.S.C. §
1324(b), 18 against a Lear jet that was used to provide entry into the
United States for individuals who made material misrepresentations on
their visa applications."' Leybda Corp. intervened as a claimant to the
plane, but the district court ruled that the aircraft was forfeited to the
government. 1' When Leybda Corp. did not file a stay of judgment with
the district court or a supersedeas bond with the appellate court, the government removed the plane outside the state.1 6 A timely notice of appeal
was filed, however, and the Eleventh Circuit initially heard the appeal
and upheld the forfeiture judgment." A rehearing by the full court was
granted to reconsider the in rem issue.1 8
The Eleventh Circuit had little trouble in determining that the Government's lawful removal of the res, or plane, from the district court's territorial jurisdiction destroyed the court's in rem jurisdiction, and accordingly, the Eleventh Circuit's jurisdiction to hear the appeal.1" To avoid
the dismissal of its appeal, the claimant to the plane made the ingenious
argument that the appeal was still within the court's in personam jurisdiction. 0 Although it found no statutory basis to support the conclusion
that it had in personam jurisdiction over the controversy, the court noted
12. 836 F.2d 1471 (11th Cir. 1988).

13. 8 U.S.C. § 1324(b) (as amended 1986).
14. 836 F.2d at 1572-73.

15.
617 F.
16.
17.
18.

Id. The district court decision is reported at United States v. One Lear Jet Aircraft,
Supp. 769 (S.D. Fla. 1985).
836 F.2d at 1573.

Id.

Id.
19. Id. Because the forfeiture proceedings are in rem, the court's subject matter jurisdic-

tion was contingent on its continuing control over the property. Leybda's failure to file a
stay of the district court order allowed the judgment to become final after the expiration of
the automatic 10-day stay provided by FED. R. Civ. P. 62(a), lawfully permitting government
removal of the plane from the court's territorial jurisdiction and eliminating the in rem
subject matter jurisdiction of the court, even though Leybda subsequently pursued a timely
appeal. 836 F.2d at 1573-74; Pennington v. Fourth Nat'l Bank, 243 U.S. 269 (1917); see also
United States v. $79,000 In United States Currency, 801 F.2d 738, 739 (5th Cir. 1986)
("Where no supersedeas is filed or steps taken to supersede judgment and the marshall
surrenders custody, neither the district court nor the appellate court retains In Rem
jurisdiction.").
20. 836 F.2d at 1574-75. The Court noted that there was authority for a court to retain
jurisdiction even after the res was removed from the jurisdiction when an action was
brought in rem and in personam. See Inland Credit Corp. v. MIT Bow Egret, 552 F.2d 1148
(5th Cir. 1977).
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a limited exception where there was an "interface of in rem and in personam jurisdiction," 21 as in Inland Credit Corp. v. M-T Bow Egret2 in
which a mortgagee involved both types of jurisdiction in an in rem action
23
against the ship and an in personam action against the ship's owner
Because the Government in the instant action only sued the plane and
not the purported owner who intervened, the court found that the Gov2

ernment never invoked in personam jurisdiction when it brought suit. 4

The court also emphatically rejected the contention that the United
States consented to in personam jurisdiction by initially invoking the district court's in rem jurisdiction on the grounds that such a ruling would
lead, contrary to traditional principles of in rem jurisdiction, to the unacceptable result that in personam jurisdiction could be asserted over every
participant in an in rem proceeding.2
In Morris v.SSE, Inc. ,26 the court had the opportunity to review and
apply the United States Supreme Court's most recent explication of constitutional personal jurisdiction analysis in Asahi Metal Industry, Ltd. v.
Superior Court of California, Solano County.27 In Morris, the administratrix of the estate of a deceased parachutist brought a wrongful death
action in Mississippi against SSE, Inc. ("SSE"), the manufacturer of an
automatic activation parachute device, arising from an Alabama parachuting accident.2 8 SSE, a Pennsylvania corporation with its corporate
headquarters and principal place of business in New Jersey, successfully
moved to dismiss the case for lack of personal jurisdiction and improper
venue, and the case was transferred to the Southern District of Alabama,
where the court once again dismissed the case because of SSE's lack of
contact with the forum state.2 ' The facts not in dispute, the Eleventh

Circuit reversed. 0 SSE sold its products solely through dealers and distributors." Although SSE had a dealership arrangement with an Alabama
company during the time of the accident in 1982, this business did not
involve the type of automatic aviation product the decedent used.2 A
Michigan dealer purchased the products in question in 1980, and they
21. 836 F.2d at 1576 (quoting Inland Credit, 552 F.2d at 1152).
22. 552 F.2d 1148 (5th Cir. 1977).

23. 836 F.2d at 1576.
24.
25.
26.
27.
28.

Id.
Id. at 1576-77.
843 F.2d 489 (11th Cir. 1988).
480 U.S. 102 (1987).
843 F.2d at 490.

29. Id.
30. Id. at 490, 496.
31. Id. at 491.
32. Id.
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eventually made their way to Alabama in 1981.3 A local Alabama dealer
returned the items to SSE for repair, which SSE completed, and SSE
returned the items to Alabama at a repair cost of $123.21 .3 There was no
other evidence to indicate that the Alabama dealer sent other items from
Alabama to SSE for repair. s
Delineating the issue as to whether SSE's contacts with Alabama were
sufficient to establish a case of specific personal jurisdiction, the court
turned to Justice O'Connor's opinion in Asahi3 6 on the issue of whether a
nonresident party has sufficient minimum contacts to justify a forum's
assertion of personal jurisdiction. In her analysis, Justice O'Connor
noted that merely placing a product into a stream of commerce with an
"awareness that the stream of commerce may or will sweep the product
into the forum state . . ." is insufficient to establish personal jurisdic-

tion.3 8 Justice O'Connor provided four examples, however, of conduct
that may indicate purposeful activity in the forum state sufficient to justify the assertion of personal jurisdiction:
(1) Designing the product for the market in the forum state; (2) Advertising in the forum state; (3) Establishing channels for providing regular
advice to customer in the forum state; and, (4) Marketing the product
through a distributor who has agreed to serve as a sales agent in the
forum state."
Applying these factors, the Eleventh Circuit found SSE's repair of the
product for a seller in Alabama to be "analogous to designing a product
for the forum state."' 0 The court noted, moreover, that SSE received the
repair order from Alabama, performed the repairs, and returned the devices to Alabama.41 By virtue of its activities with Alabama, the fact that
the seller unilaterally initiated the contact leading to repairs did not create SSE's contacts with Alabama. The court also found a reasonable inference that SSE advertised its product in Alabama, as well as SSE being
33. Id.
34. Id.

35. Id.
36. 480 U.S. at 102.
37. Id. at 108-13. Justice O'Connor's opinion in Asahi on the minimum contacts issue
was joined by three other justices and was the most restrictive test as to whether a nonresident party had sufficient contacts with the forum to justify the forum's assertion of jurisdiction. As the narrowest of the three views of minimum contacts analysis in Asahi, the Eleventh Circuit applied the O'Connor test, for if personal jurisdiction existed in the case before
it under the narrow O'Connor test, then personal jurisdiction would also exist under the
other broader formulations in Asahi. 843 F.2d at 493 n.5.
38. 480 F.2d at 112.
39. Id.
40. 843 F.2d at 494.
41. Id.
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aware that it was sending a hazardous product it had to repair to Alabama for its obvious use there."' Having found a purposeful activity by
SSE within the forum state, the court found it "entirely fair and reasonable to require SSE to defend itself in Alabama ...
8.
A question of personal jurisdiction arose in a bankruptcy context when
a'Chapter 11 trustee sought to avoid alleged fraudulent money transfers
from an American corporation to two banking concerns from Columbia,
South America in In re Chase & Sanborne Corp." The district court set
aside three money transfers in the respective amounts of $1.5 million,
$100,000, and $80,000 by debtor Chase & Sanborne Corp. f/k/a General
Coffee Corp. ("C&S") to the Miami bank accounts of two Columbia banking concerns. 4' The trustee sued the Columbian recipients of the transfers
on the grounds that C&S was insolvent at the time the transfers were
made and that C&S received no consideration or less than a reasonably
equivalent value in exchange for the transfers. 6 Personally served in Bogota, Columbia, defendants moved to dismiss the suit for lack of personal
subject matter jurisdiction, but the bankruptcy court denied the motions,
proceeded to trial, and entered judgment for the trustee.'
Because the case involved aliens, the Eleventh Circuit focused the minimum contacts inquiry on the fairness and reasonableness of requiring
defendants to appear in the United States and set forth the following
factors relevant for resolution of this issue:
(a) The extent of the defendant's purposeful interjection into the forum
state; (b) The burden on the defendant of defending in the forum; (c)
The extent of conflict with the sovereignty of defendant's state; (d) The
forum state's interest in adjudicating the dispute; -(e) The most efficient
judicial resolution of controversy; (f) The importance of the forum to
plaintiff's interest in convenient and effective relief; and, (g) The existence of an alternative forum."

Applying these factors, the court found the exercise of personal jurisdic42. Id.
43. Id. at 495-96. SSE argued that the repair issue was irrelevant because plaintiff failed
to assert that the repair was related to or caused plaintiff's death. Construing inferences in
favor of plaintiff, the court found that the complaint sufficiently asserted that the repair
caused the injury. Id. at 494.
44. 835 F.2d 1341 (11th Cir. 1988).
45. Id. at 1343-44.
46. Id. at 1343.
47. Id. at 1343-44. The district court affirmed the judgment of the bankruptcy court. Id.
at 1344.
48. Id. at 1345-46 (citing In re Deak, 63 B.R. 422, 430 (Bankr. S.D.N.Y. 1986) and Insurance Co. of North Am. v. Marina Salina Cruz. 649 F.2d 1266. 1270 (9th Cir. 1981)).
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tion over the Columbian banking concerns constitutional.4 With the
transfers arising out of the debtor's Miami office, the debtor having made
them from the debtor's New York and Miami bank accounts, and the
fraudulent conduct and injurious effort occurring in Miami, the court
held that defendants purposefully interjected themselves in the state of
Florida.5 0 Turning to defendants' burden of defending themselves in Florida, the court determined that transportation between Miami and Florida
was readily available, and defendant banking concerns presumably had
access to telephones, if not more sophisticated electronic telecommunication equipment. 1 The court eschewed any alleged conflict with Columbia's sovereignty because of the nationalization of one of defendant banks
because the nationalization occurred after the transfers and after the
debtor filed the bankruptcy petition. The court rejected, on the same
grounds, the argument of the banking concern nationalized by the Columbian government that it was an instrumentality of the Columbian government and, thus, immune from the jurisdiction of United States courts by
the Foreign Sovereign Immunities Act ("FSIA"). 52 The court held that
defendant was not nationalized at the time of the transfers in order to be
protected by FSIA and did not show, in any event, that the transfers were
protected as governmental acts.53
Finally, with a south Florida corporation serving as the debtor, the
Southern District of Florida had a substantial interest in adjudicating
C&S's transfers to the Columbian concerns as nearly all the activities in
the case occurred in Florida, with much of the evidence furnished from
the debtor's and defendants' bank accounts in Florida; accordingly asser5
tion of personal jurisdiction over the Columbian banks were upheld. '
A good example of an analysis of state and constitutional personal jurisdiction concerns arose in an antitrust action stemming from the marketing, pricing, and distribution of media" to companies in Georgia,
South Carolina, and Alabama in DeLong Equipment Co. v. Washington
Mills Abrasive Co." Plaintiff DeLong, a nationwide distributor of equipment and supplies, such as media, alleged that defendants-a media
49. Id. at 1347.
50. Id. at 1346. The court also emphasized that defendants conducted numerous business transactions utilizing their bank accounts in Miami, New York, Chicago, and San Francisco. Id.
51. Id.
52. Id. at 1346-47.
53. Id. at 1347.

54. Id.
55. Media is defined as a "hard, abrasive substance . . . used to clean and polish the
unassembled metal parts of airplanes and industrial machinery." DeLong Equip. Co. v.
Washington Mills Abrasive Co., 840 F.2d 843, 845 n.3 (llthCir. 1988).
56. 840 F.2d 843 (11th Cir. 1988).
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manufacturer (Washington Mills), a media distributor ("BCS"), and certain officers and directors of these companies--i.e., Robert and William
Biebel-conspired to constrain trade and monopolize the media market
in the Georgia, South Carolina, and Alabama area."
Defendants filed a motion to dismiss for ineffective service of process,
lack of personal jurisdiction, and improper venue in the trial court, which,
in turn, dismissed the antitrust action in its entirety. On appeal, the court
first turned to the issue of whether plaintiff could serve the individual
out-of-state residents under Georgia's long arm Statute, Official Code of
Georgia Annotated ("O.C.G.A.") section 9-10-94.58 William Biebel's contact with Georgia was limited to a single phone call to Atlanta regarding
an Atlanta meeting involving plaintiff and was, therefore, regarded as too
insignificant to satisfy the long arm statutory requirements, much less,
constitutional due process concerns.59 The contacts of Robert Biebel and
BCS were much more substantial, involving business meetings and transactions in the forum state relating directly to plaintiff's antitrust claims6 0
These contacts were deemed sufficient to apply Georgia's long arm
statute."1
Based on these contacts with the forum state relating to plaintiff's antitrust action, the court held that William Biebel and BCS had sufficient
minimum contacts to constitutionally justify the exercise of personal jurisdiction.02 The second and final prong of the constitutional due process
analysis for personal jurisdiction came from International Shoe Co. v.
Washington.5 The court applied this text and decided that the exercise
of jurisdiction does not violate traditional notions of "fair play and substantial justice" and posed no problems because the court found no compelling reasons that would render the assertion of jurisdiction over defendants in Georgia unreasonable. "
In Williams Electric Co. v.Honeywell, Inc.,'s the individual defendants
contended that the court could not maintain personal jurisdiction over
them because they acted in their representative, rather than an individ57. Id. at 845-46.
58. Id. at 848.
59. Id. at 849. The district court held that service of process was authorized on BCS as a
corporate defendant under the Clayton Act, 15 U.S.C. § 22 (1973). 840 F.2d at 848.
60. 840 F.2d at 848.
61. Id. at 851. According to plaintiff's affidavit, Robert Biebel, on behalf of BCS, met
with plaintiff in Atlanta concerning a proposed agreement on the distribution of media in
the tri-state area. In addition, BCS filled several orders for media to a Columbus plant that
was later visited by Biebel. Id. at 849-50.
62. Id.

63. 326 U.S. 310 (1945).
64. 840 F.2d at 854 (quoting InternationalShoe, 326 U.S. at 316).

65. 854 F.2d 389 (11th Cir. 1988).
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ual, capacity." Although the court noted that personal jurisdiction cannot
be asserted over an individual solely on the basis of his employer's contacts with the forum state, 7 the court found the critical inquiry to be
"whether the individual defendant can incur personal liability for his acts
in the forum." 8 Answering this question in the affirmative for the alleged
federal and Florida antitrust violations before the court, the court rejected defendants' contention that their representative status put them
beyond the exercise of personal jurisdiction in Florida."
Turning to the analysis of defendants' contacts with the forum state of
Florida, the court found that defendants' sole contact with Florida occurred when defendants, acting on behalf of their respective companies,
met with plaintiff in 1983 to negotiate two proposed subcontracts relevant
in the antitrust action.70 The court found this sole contact sufficient for
the exercise of personal jurisdiction: the exercise of personal jurisdiction
over the defendants in Florida would not offend notions of "fair play and
substantial justice," in light of defendants' purposeful business contact
with Florida absent compelling reasons rendering the exercise of jurisdiction unreasonable.7 1
II. VENUE

In England v. ITT Thompson Industries, Inc.,7 s the court was faced
with a question of first impression: What is a corporation's residence for
purposes of determining in which of several divisions with a judicial district an action against the corporation may be maintained? 73 England was
injured at defendant ITT's plant in Valdosta, Georgia, within the Valdosta Division of the district court; however, he filed the action in the
Columbus Division of the same judicial district.7' Defendant ITT demonstrated that it was not incorporated in Georgia and that it conducted business only in Valdosta, Georgia; it was licensed and qualified, however, to
66. Id. at 391.
67. Id. at 391-92.

68. Id. at 392.
69. Id.
70. Id.The court distinguished Sealift, Inc. v. Refinadora Costarricense Petruelo, S.A.,
792 F.2d 989 (11th Cir. 1986), in which the court found that the defendants had not purposely availed themselves of benefits and protections in the forum state, on the grounds that
a meeting in the forum state in Sealift involved a "boilerplate" contract that was not negotiated. 854 F.2d at 393.
71. 854 F.2d at 393.
72. 856 F.2d 1518 (11th Cir. 1988).
73. Id. at 1518.
74. Id. at 1520.
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do business throughout the state, including Columbus, Georgia. 5 ITT relied upon 28 U.S.C.A. § 1393(a), which provides that a civil action
"against a single defendant in a district containing more than one division must be brought in the division where he resides.'7 ITT contended
that it resided in the Valdosta Division and, consequently, the action
should be dismissed or transferred to the Valdosta Division.77 The court
of appeals, however, was persuaded by another venue statute, 28 U.S.C.A.
§ 1391(c), which provides that a corporation is deemed to be a resident of,
and may be sued in, any district in which (1) it is incorporated, (2) it is
licensed to do business, or (3) it is doing business. Thus, the court concluded, "venue is proper in any division where a corporate defendant is
incorporated, or is doing business or is licensed to do business.' 7 8 "Because ITT is licensed to do business in the Columbus Division of the
Middle District of Georgia, it may be sued there under Section 1391(c). ''17

Of perhaps greater significance than the holding that a corporation may
be sued in any division within a district where the corporation is licensed,
is the next logical step-that a corporation may be sued in any district
within a state or territory in which it is licensed."0 As the court noted,
ITT was licensed to do business throughout the state. Foreign corporations generally are licensed or authorized to do business within the state
rather than a subpart. Nothing in the decision limits the applicability of
the rule to a single district; however, a court may transfer civil actions for
the convenience of parties and witnesses and in the interest of justice."
III. REMOVAL
Two significant cases were decided during the survey period regarding
the question of removability.' The common thread in these two decisions
was activity in the state court action that made the actions removable
75. Id.
76. Id. at 1519.

77. Id.
78. Id.
79.

Id. at 1520.

80. Id.
81.

See, e.g. O.C.G.A. § 14-2-310 (1982).

82. See 28 U.S.C. § 1404(a) (1976). In Flowers Industries, Inc. v.Federal Trade Comm'n,
835 F.2d 775 (11th Cir. 1987), the court held a corporation resides only in the state of its
incorporation for purposes of 28 U.S.C. § 1391(e)(4) which permits a civil action against the
United States or its agency to be brought in the judicial district where the plaintiff resides if
no real property is involved, among other places. The plaintiff, a Delaware corporation with
its principal place of business in Georgia, could not maintain an action against the Federal
Trade Commission in Georgia.
83. Maseda v. Honda Motor Co., 861 F.2d 1248 (11th Cir. 1988); Insinga v. LaBella, 845
F.2d 249 (11th Cir. 1988).
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after they were commenced. The court in Maseda was not only confronted with intricate questions regarding the removal procedures, but
also with a question regarding the extent of the federal court's power to
enjoin proceedings in the state court after removal." Plaintiffs, Florida
residents, brought a products liability action in the Florida state court
against Packer, a Florida corporation, Honda, a Japanese corporation,
and several other defendants whose citizenships were of states other than
Florida for diversity of citizenship purposes.85 Packer filed a cross-claim
for indemnity against Honda. The state court entered summary judgment
in favor of Packer and against Honda on the cross-claim for indemnity
and reserved jurisdiction to assess attorney fees and costs against Honda
at a later time." Thereafter, plaintiffs voluntarily dismissed their claim
against Packer, which allowed Honda and other defendants to remove the
action to federal court on the basis of diversity of citizenship. 7 After removal, plaintiffs reached a settlement and their claims were dismissed
with prejudice. Packer filed a motion for assessment of attorney fees in
the federal action and in the state court action.8 The federal court denied the motion but the state court entered an order assessing attorney
fees in the amount of $72,000 against Honda."9 Thereafter, on Honda's
motion, the federal court enjoined enforcement of the state court's attorney fee award.'
On appeal, Packer challenged the district court's jurisdiction to rule on
the indemnity cross-claim and its power to enjoin the state court's
award. 1 The court of appeals first rejected the contention that the state
court's summary judgment precluded the federal court from ruling on the
claim." The court noted that after removal federal court may dissolve or
modify all orders and proceedings in the state court prior to removal. The
federal court was empowered to modify the state court's summary judgment."3 Furthermore, the court held that the dismissal of plaintiffs from
the case after removal did not deprive the court of jurisdiction over the
84. 861 F.2d at 1250.
85. Id. at 1250-51.
86. Id. at 1251.
87. See 28 U.S.C. § 1446(b) (an action that is not removable at the time of its commencement may thereafter be removed to federal court within thirty days of receipt by
defendant of an amended pleading, motion, order or other paper which indicates that the
case is removable).
88. 861 F.2d at 1251.
89. Id.

90. Id.
91. Id.
92. Id. at 1252.
93. Id.
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cross-claim by Packer against Honda." Although the propriety of removal
is determined by the status of the case at the time the petition for removal is filed, the removal statute" permits the court to reexamine the
case after removal to determine if jurisdiction may have been lost. The
court held that the district court properly maintained jurisdiction because there was diversity of citizenship between Packer and Honda on
the cross-claim and, therefore, an independent basis for jurisdiction existed." By way of dicta, the court stated that, even without the independent jurisdictional basis, the district court could have retained jurisdiction under its ancillary or pendent jurisdiction of the main claim."
Considerations of judicial economy, convenience, and fairness permitted
the district court to retain jurisdiction of pendent claims, such as crossclaims, after dismissal of the claims which are the basis of the federal
court's jurisdiction.
Finally, Packer argued that the Anti-Injunction Act" precluded the
federal court from enjoining state court proceedings; however, the court
of appeals held that exceptions in. the statute which allow injunctions in
aid of the federal court's jurisdiction or where authorized by statute were
particularly enacted to allow the court to stay proceedings in the state
court after removal to federal court."
In Insinga, another important removal decision, the court of appeals
clarified its application of the "voluntary-involuntary" rule for removal
on the basis of developments after the action is commenced. Insinga involved a fascinating set of facts. Plaintiff, as representative of the estate
of his deceased wife, brought an action for the wrongful death of his wife
against "LaBella," a fugitive from justice who was posing as a physician.100 The other defendants were the Board of Medical Examiners of
the State of Florida ("the Board"), the Department of Professional Regulation of the State of Florida ("the Department") and Humana, Inc.,
d/b/a Biscayne Medical Center ("the hospital"). 10 1 Plaintiff alleged that
the Board and the Department were negligent in issuing a medical license
to the imposter and that the hospital was negligent in granting him medical staff privileges. 102 The complaint was filed in state court because the
Board and the Department were nondiverse parties.10 3 The complaint al94. Id.
95. Id. at 1254.

96. See 28 U.S.C. § 1332(a) (Supp. 1988).
97.
98.
99.
100.
101.
102.
103.

861 F.2d at 1254.
28 U.S.C.A. § 2283 (1978).
861 F.2d at 1254.
845 F.2d at 250.
Id.
Id.
Id. at 250-51.
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leged that the deceased died as a result of improper care by LaBella at
the hospital."' During the action, plaintiff dismissed the Department,
and LaBella was never served with process. The Board and the hospital
moved for summary judgment.10 5 The court granted summary judgment
for the Board on grounds of sovereign immunity but denied the hospital's
motion.' 06 Thirty days after receiving the judgment for the Board, the
defendant, the hospital removed the case to federal
remaining nondiverse
7
district court.

10

On appeal from a judgment for the hospital, plaintiff contended that
the case was not properly removed. Plaintiff relied upon the voluntaryinvoluntary rule which states that if a resident defendant is dismissed
from the action by the voluntary act of the plaintiff, the case will then
become removable to federal court; however, if the dismissal is the result
of either the defendant's or the court's actions, against the wishes of the
plaintiff, the case is not removable.'1 8 On the facts it would appear that
the removal was not proper because the Board had been dismissed by the
state court on motion for summary judgment. The hospital argued, however, that the voluntary-involuntary rule was premised upon considerations of finality and comity.'" An involuntary dismissal could be subject
to appeal and reversal or modification on appeal while a voluntary dismissal by a plaintiff was a final act."' The hospital relied upon a decision
of the Second Circuit in which the court held that where an involuntary
dismissal becomes final through failure to appeal or otherwise the voluntary-involuntary rule no longer applies and the case may then be removed.1 ' The Eleventh Circuit declined to follow the reasoning of the
Second Circuit, and concluded that finality was not necessarily an exception to the rule recognized by the decisions of the United States Supreme
Court.

2

There is, however, a clear policy favoring the power of the plain-

tiff to determine the status of the case with respect to removability and
this power continues absent a voluntary dismissal or evidence of fraudulent joinder of the parties to defeat diversity. The court, however, concluded that the case was removable under another exception to the voluntary-involuntary rule where the dismissal is predicated upon a lack of
104. Id. at 250.
105. Id. at 251.
106. Id.
107. Id.

108. Id. at 252.
109. Id.
110. Id.
111. Id.
112. Id. at 252-53. (See Lathrop, Shea & Henwood Co. v. Interior Constr. & Improvement Co., 215 U.S. 246 (1909)).
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jurisdiction over the resident defendant. 113 The court construed the dismissal on sovereign immunity grounds as a determination that the court
lacked jurisdiction over the Board.'"' Furthermore, the court opined that
the trial court's finding of lack of jurisdiction over the Board is akin to a
finding of fraudulent joinder, another exception to the voluntary-involuntary rule."'
IV.

FEDERAL COURTS

A. Case or Controversy
Provident Life & Accident Insurance Co. v. TransAmerica-Occidental
Life Insurance Co."" raised the issue of whether the subject matter jurisdictional requirements of a "case or controversy" barred a declaratory
judgment action." 7 Provident Life brought a declaratory judgment action
solely against TransAmerican-Occidential Life Insurance Company to determine who was liable for the medical expenses of their insured, Wall." s
Ruling that the jurisdictional requirements under the Federal Declaratory
Judgment Act,"' providing for "cases of actual controversy," mirror the
"case or controversy" subject matter jurisdiction requirements under the
United States Constitution, the court held it could not exercise subject
matter jurisdiction unless the declaratory judgment raised a "case or
controversy."' 120
The court then explained the case or controversy requirement in federal cases as set forth in Aetna v. Haworth"' as follows:
The controversy must be definite and concrete, touching the legal relations of parties having adverse legal interests. It must be a real and substantial controversy admitting of specific relief through a decree of a conclusive character, as distinguished from an opinion advising what the law
113. Id. at 253-54.
114. Id. at 254. The court noted that "[ulnder Florida law, sovereign immunity is a defense that relates solely to the jurisdiction of the court, not the merits of the case." Id.
(quoting State Road Dep't v. Brill, 171 So. 2d 229, 230 (Fla. App. 1980)).
115. Ordinarily all defendants must consent to the removal of a case. See 28 U.S.C.A. §
1441(a) (1973); Chicago, R.I.&P. Ry. v. Martin, 178 U.S. 245 (1900). In In re Federal Say. &
Loan Ins. Corp., 837 F.2d 432 (11th Cir. 1988), the court held that the FSLIC was not
constrained to obtain consent of codefendants to remove an action to federal court under a
special removal statute, 12 U.S.C.A. § 1730(k)(1)(c) (1982), which provides for the removal
to federal court of any action to which the FSLIC is a party.
116. 850 F.2d 1489 (11th Cir. 1988).
117. Id. at 1491.
118. Id. at 1489.
119. 28 U.S.C. § 2201 (1982).
120. 850 F.2d at 1491.
121. 300 U.S. 227 (1937).
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would be upon a hypothetical state of facts."2

The application of this standard was embellished by enunciation of the
following factors by the court in Provident Life:
Courts have found the case or controversy requirement lacking when the
plaintiff has no interest in the case, when the defendant has no interest
in the case, when no conflict exists in the case, when there is no adverse
claimant, when there is no conflict in the case because of a defect in the
parties, and when there is no legal relationship between the parties." '
Turning to these factors, two important defects were found in the declaratory judgment action before the court.""' Even though the case
presented the issue of whether TransAmerica wrongly paid benefits to its
insured, the insured was not a party to the declaratory judgment action.125 The court found that this defect was fatal, for it left no case or
controversy before the court on which to base jurisdiction.12' The court
also determined it lacked jurisdiction because there was "no legal relationship between the parties (insurers) on which to base liability. ' 12 7 A
legal relationship existed between each insurer and the insured, but there
was no legal relationship between the two insurers; accordingly, the court
could find no basis to hold either insurer liable to the other.2" The court
also opined that, had the insurers reserved their rights against each other
and then defended and indemnified the insured, each would possess the
capability to bring a declaratory judgment action to determine which insurer was liable."' The Eleventh Circuit vacated the judgment against
Provident in the trial court and remanded the case with direction to dismiss for lack of jurisdiction.1 0
122. 850 F.2d at 1491.
123. Id.
124. Id.
125. Id.
126. Id. (citing Travelers Indemnity Co. v. Standard Accident Ins. Co., 329 F.2d 329, 330
(7th Cir. 1964) (action between insurers to establish liability not "substantial controversy
between parties having adverse legal interest")).
127. Id.
128. Id.
129. Id. at 1493.
130. Id. The court simply disagreed with a contrary result reached by the Tenth Circuit
in United States Auto Ass'n v. Royal-Globe Ins., 511 F.2d 1094 (10th Cir. 1975), in which
the court allowed the insurer of the driver of the rental car to proceed with a declaratory
judgment action against the insurer of the rental car company regarding the duties of the
insurers to defend and indemnify the driver in the pending lawsuit.
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B. Standing
In Ezell v. Board of Regents of the University System of Georgia,""
the Georgia Association of Educators ("GAE") joined with twenty-six
tenured DeKalb Community College professors in a lawsuit to protect the
professors' tenure rights when the Georgia General Assembly passed a
resolution transferring DeKalb Community College to the University System of Georgia."' 2 Once the transfer was accomplished, the Board of Regents then offered the professors continued employment at DeKalb Community College on a year-to-year basis only, with the consequent result
that the DeKalb Community College professors lost the tenure rights
they previously enjoyed.18' The Georgia Association of Educators, whose
members included plaintiff faculty members of DeKalb Community College, sought no relief, however, and on appeal, the Eleventh Circuit held
that the GAE should be dismissed by the district court on receipt of its
mandate because the GAE lacked the requisite stake in the outcome of
the controversy to satisfy the standing requirement under article III of
the United States Constitution."'

The court sought to clarify the law in the Eleventh Circuit about
whether a former employee at the time of alleged discriminatory acts had
standing to sue under Title VII of the Civil Rights Act of 19643s in Bailey v. USX Corp."' The district court concluded that the plain meeting
of 42 U.S.C. §§ 2000e(3)(a) and 2000e(f) was determinative and ruled that
''an employer may not retaliate against his 'employees' or 'applicants for
employment' but can retaliate against anybody else in the world, including his former employees."" 7 The Eleventh Circuit noted that every court
found to have addressed the issue held former employees to have standing to sue under Title VII.l While acknowledging that a statute should
be construed according "to its ordinary, contemporary and common
meaning,"'9 the court, in Bailey, found that a narrow interpretation of
the word "employee" so as to exclude former employees would undercut
the remedial purposes of Title VII. "1 0 Accordingly, the court held that
131. 838 F.2d 1569 (1988).
132. Id.at 1570.
133. Id.
134. Id. at 1570 n.l. The court described the GAE's role in the case as "essentially that

of amicus curiae."

Id.; U.S. CONsT.

art. III.

135. 42 U.S.C. § 2000e (1981).

136. 850 F.2d 1506 (11th Cir. 1988).

137.
court).
138.
139.
140.

Bailey v. USX Corp., 658 F. Supp. 279, 283 (N.D. Ala. 1987) (emphasis by the
850 F.2d at 1509.
Id.
Id.

TRIAL PRACTICE

1989]

1407

former employees may sue for discriminatory retaliation under Title
VII."'
C.

Ripeness

The question of the ripeness of an issue for judicial resolution can often
arise in a preliminary injunction context as it did in Flowers Industries v.
Federal Trade Commission."4 Flowers Industries brought an action seeking a preliminary injunction to prevent enforcement of a Federal Trade
Commission ("FTC") letter that approved a proposal by a third party to
purchase a Flowers bakery as part and parcel of a consent order whereby
Flowers would divest itself of two bakeries subject to certain conditions.14 3 Flowers contended that the'proposed sale would violate the
terms of the consent order, especially since the price and terms of the
purchase were not the most favorable."" The district court issued a preliminary injunction denying enforcement of the FTC letter approving the
purchase proposal." 5 On appeal, the court held that Flowers could not
show it would suffer irreparable injury without the injunction because the
FTC lacked the power to convey the bakery without Flowers' corporation
at that time.1 46 The court found this fact determinative not only on the
issue of whether the preliminary injunction should have issued from the
district court, but also whether the controversy was presently ripe for judicial resolution."'
The court explained the policy reasons for application of the ripeness
doctrine:
[T]o prevent the courts, through avoidance and premature adjudication,
from entangling themselves in abstract agreements over administrative
policies, and also to protect the agencies from judicial interference until
an administrative decision has been formalized and its effects felt in a
concrete way by the challenging parties."'
The court in Flowers also identified two relevant factors for resolution of
the ripeness issue before it: (1) fitness of the issues for judicial decision;
and (2) hardship to the parties of withholding court consideration." Applying these factors to the case, the court held that to withhold considera141. Id. at 1509-10.
142. 849 F.2d 551 (11th Cir. 1988).
143. Id. at 552.

144. Id.
145.
146.
147.
148.
149.

Id.
Id. at 553.
Id.
Id. (citing Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967)).
Id.
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tion of the matter would not harm either party simply because without an
FTC enforcement action the Flowers bakery could not be sold. 5 0 As a
consequence, Flowers would suffer no hardship.151 Judicial review of the
consent order in question was properly subject to FTC action to enforce
the divestiture through civil penalties. The court, therefore, vacated the
preliminary injunction and remanded the case with directions to dismiss
1
it. "2

The ripeness issue arose in a section 198315" civil rights case for the
unlawful taking of property without just compensation and procedural
due process in A. Profiles, Inc. v. Fort Lauderdale'" where the City of
Fort Lauderdale temporarily suspended approval of plaintiff's project for
a wood-chipping business and building permits, as originally granted by
local ordinance, as well as rezoning plaintiffs property to his detriment."'
Although the stop work order from the City was temporary,' the landowner could not proceed with the construction of a wall that was a necessary precondition set by the City to begin business operations. 5 7 For
these reasons, the temporary suspension of the enabling resolution that
approved the project, and the rezoning ordinance constituted a "complete
moratorium" and a "final, definitive position," making the case ripe, the
court held, for judicial resolution of the taking claim.15 8
D.

All Writs Act

The All Writs Act1 ' states that the federal courts "may issue all writs
necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law."' 0 In Swank, Inc. v. Carnes,'
an attempt was made to elevate the All Writs Act to give the plaintiff a
substantive, rather than procedural right. Swank was a licensee for the
"Royal Copenhagen" name and trademark. The United States Customs
Service advised Swank that some counterfeit trademarked items had
150.
151.
152.
153.

Id.
Id.
Id.
42 U.S.C. 11983 (1981).

154. 850 F.2d 1483 (11th Cir. 1988).
155. id. at 1484-85.
156. Id. at 1487. The court labeled the City's effort to characterize the suspension of
work as "temporary" as being "questionable," since the effect became permanent as a result

of the suspension not being lifted. Id. at 1484 n.4.
157. Id. at 1487.

158. Id.
159.

28 U.S.C.A. § 1651(a) (1966).

160. Id.
161.

856 F.2d 1481 (11th Cir. 1988).
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been received in the United States but released to an importer.1 6 2 Swank
brought suit against the district director of the Customs Service to compel him to disclose the identity of the importer and other information and
documents. The district court held that because Swank might have a private cause of action under the Lanham Act, 1 ' it had the power under the
All Writs Act to order the disclosure. The Eleventh Circuit Court of Appeals, however, reversed.' The court noted that because the action was
against an official of the United States acting in his official capacity, he
was protected by sovereign immunity from suit in the absence of a specific statute authorizing the action against the United States or its agents.
Swank was unable to point to any specific statutory authority but relied
upon the All Writs Act. The court held that the All Writs Act "does not
create a substantive right of action against the United States."''
In In re Temple,'" the All Writs Act was cited as authority for the
issuance of a writ of mandamus to the district court to review an erroneous certification of a class action.' 7 The court emphasized that the order
was clearly erroneous but that plaintiffs could not have immediately appealed the certification of the class action. It cautioned that the issuance
of a writ of mandamus is an extraordinary remedy to be exercised only in
drastic situations when no other adequate means are available to remedy
a clear usurpation of power or abuse of discretion. 6 8
E. Foreign Subpoenas
Federal law, 28 U.S.C.A. § 1782(a), 16' provides a mechanism whereby a
district court may compel a person residing or found within the district to
give his testimony or to produce documents or other things for use in
proceedings in a foreign or international tribunal. In resolving a question
of first impression, the Eleventh Circuit held in In re Request of Assistance from Ministry of Legal Affairs of Trinidad& Tobago,170 that a proceeding need not actually be pending in the foreign or international tribunal before the district court may grant assistance pursuant to the statute.
The court reasoned that 1964 amendments to the statute had eliminated
the word "pending," thereby compelling the conclusion that a pending
proceeding is not absolutely necessary before a court may order the exam162.
163.
164.
165.
166.
167.
168.
169.

Id. at 1482-83.
15 U.S.C.A. §§ 1051-1127 (1976).
856 F.2d at 1483.
Id.
851 F.2d 1269 (11th Cir. 1988).
Id. at 1271.
Id.
28 U.S.C.A. § 1782(a) (1975).

170. 848 F.2d 1151 (11th Cir. 1988).
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ination or production.7 The court also recognized that the district court
has discretion to grant or deny a request for examination or production of
documents and things.1 7 In the exercise of that discretion, the court need
not decide whether the requested evidence will be admissible in the foreign court, but it must decide whether the evidence would be discoverable
in the foreign country before granting assistance.1 7 In the later case of In
re Lo Ka Chun,'7 4 the Eleventh Circuit reversed the district court's issuance of a subpoena duces tecum for an action pending in Hong Kong
because the district court had not made a determination as to whether
the evidence would be discoverable in Hong Kong. 7
V.

A.

INJUNCTIVE RELIEF AND STAYS

Injunctions

Under Federal Rule of Civil Procedure 65(a) a preliminary injunction
may not be issued without prior notice to the adverse party, which also
implies a hearing and an opportunity to present opposition to the motion. 7 Is the district court, however, required to give notice and a hearing to the petitioner before denying the motion for injunctive relief? In
Baker v. Buckeye Cellulose Corp.,1 77 the court held that ordinarily a
hearing is not necessary before denying the motion; however, under certain circumstances notice and a hearing may be required.176 The case
arose from Baker's charge of racial discrimination against her employer.1 79 After the Equal Employment Opportunity Commission issued a
right to sue letter, Baker initiated a civil rights action in district court,
and thereafter filed a motion for a preliminary injunction to enjoin alleged retaliatory actions taken by her employer as a result of her lawsuit.1 80 Without a hearing the district court denied the motion, holding
that plaintiff had failed to establish harm or threatened harm. 18 The
court of appeals, however, noted that in employment discrimination
cases, courts are to presume irreparable harm' 82 and in employment docu-

171. Id. at 1155.
172. Id.
173. Id. at 1156.
174. 858 F.2d 1564 (11th Cir. 1988).
175. Id. at 1566.

176. FED. R. Civ. P. 65(a).
177. 856 F.2d 167 (11th Cir. 1988).
178. Id. at 169.
179. Id. at 168.

180. Id.
181. Id.
182.

See United States v. Jefferson County, 720 F.2d 1511 (11th Cir. 1983).
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mentation cases in which irreparable harm is presumed, the district court
"should conduct an evidentiary hearing before granting or denying the
motion" for preliminary injunctive relief.1 63
B. Dismissal of ParallelActions
Parallel actions, or multiple actions by the same parties against the
same parties for the same cause of action, present particularly fascinating
problems. Generally, when a plaintiff brings multiple actions in the same
jurisdiction, the first action filed has priority over those subsequently
filed.'" Under the federal law, parallel actions may be maintained in a
state court and in the federal court at the same time, but the federal
court does have limited discretion to stay or dismiss the federal action in
deference to the parallel state action."8 ' In Noonan South, Inc. v. County
of Volusia,'5 ' the court of appeals reversed the district court's dismissal
of the federal action in deference to a state court action and emphasized
the extent of the federal policy against such action. The case involved a
dispute between a general contractor and the county over the construction of a jail."8 ' When negotiations broke down, "a race to the courthouse
ensued.""' The contractor filed an action against the county in federal
court on the same day the county brought a declaratory judgment action'
in state court in which it named the project's architectural firm, all Florida residents, as additional defendants.18 ' On the motion of the county,
the district court dismissed the federal action, stating in the order that
the county filed the state court action first and that the state court was
the more appropriate forum in which to decide the case.'" On appeal, the
court distilled six factors to be considered in determining whether a federal court should stay or dismiss a federal action in deference to a parallel
stay court action.' 19 Those factors include:
(1) whether one of the courts has assumed jurisdiction over property; (2)
the inconvenience of the federal forum; (3) the potential for piecemeal
litigation; ... (4) the order in which the forums obtained jurisdiction;
[.. .] (5) whether federal or state law will be applied; and (6) the ade183. 856 F.2d at 169.
184. See, e.g., O.C.G.A. § 9-2-5 (1982); see also Berisford Capital Corp. v. Central States,

Southeast & Southwest Areas Pension Fund, 677 F. Supp. 220 (S.D.N.Y. 1988).
185. Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1 (1983); Colorado River Water Conservation Dist. v. United States, 424 U.S. 800 (1976).

186.
187.
188.
189.
190.
191.

841 F.2d 380 (11th Cir. 1988).
Id. at 380-81.
Id. at 381.
Id.
Id.
Id.
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quacy of each forum to protect the parties' rights.""

The court emphasized that the federal court should undertake the decision to stay or dismiss an action only in exceptional situations as determined by balancing the six factors."" The first factor was inapplicable
because there was no property involved in either case. 1 " The second factor concerning convenience of the forums did not materially weigh in
favor of one or the other forums because the distance from the site of the
state court action to the site of the federal action was only fifty miles."
The third factor, avoidance of piecemeal litigation, did not weigh in favor
of dismissal because both parties agreed that the nondiverse third-parties
could be joined in the federal action as counter-defendants pursuant to
rule 13(h) of the Federal Rules of Civil Procedure.'" Neither did the
fourth factor, the order in which jurisdiction was obtained, as militate in
favor of dismissal. 1 7 The court noted that the fourth factor does not turn
on which complaint was filed first, but rather is measured in terms of the
relative progress in the two actions." The state court action was no further along than the federal action, and in any event, the state court action
had been removed to the federal court due to subsequent developments. 99 The fifth factor, what law will govern, weighed in favor of dismissal because state law applied to all claims; however, the court noted
that the case involved simple questions of breach of contract and tort,
and not complex questions of state law, such that the state court would
be demonstrably better suited to resolve the questions 2 00 As to the last
factor, which court will best protect the rights of the parties, the court
determined that both forums were adequate and that this factor was neutral. 0 1 Because none of the six factors weighed significantly in favor of
dismissal, the court reversed the district court.' 0 '
192. Id.
193. Id. at 382.
194. Id.
195. Id.
196. Id. In a footnote the court of appeals noted that the joinder of nondiverse thirdparties may not be possible. They could be joined only if the counterclaim was compulsory,
a fact which could not be determined from the record. Id. at 382 n.2.
197.

Id. at 382.

198. Id.

199. Id.
200. Id.
201. Id. at 383.
202. Id.
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COMMENCEMENT OF ACTION AND SERVICE OF PROCESS

The Federal Tort Claims Act provides that parties must present claims
against the United States in writing within two years after the claim accrues 2 0 3 In Maahs v. United States,20 4 plaintiff sent his claim to the
United States within the two year period, but the United States did not
receive the claim until after the two year period elapsed. 2'" The United
States conceded, however, that the day on which the two year period ended was a Saturday, that the following day was a Sunday, and that the
United States received the claim on Monday.2' The court held that rule
6(a) of the Federal Rules of Civil Procedure 2 O applied to the Federal
Tort Claims Act."" Rule 6(a) provides that in computing any period of.
time allowed by the rules or any applicable statute, the day of the act or
event from which the designated period is to run shall not be included
and if the last day of this period is a Saturday, Sunday, or legal holiday,
the period runs on the end of the next day which is not a Saturday, Sunday or holiday.2" The court noted that federal courts have consistently
applied rule 6(a) to computation of limitation periods contained in federal statutes. 10
Under the Public Vessels Act, an action against the United States must
be accompanied by the service of the complaint and summons upon the
United States Attorney forthwith.211 In Libby v. United States,'21

the

United States Attorney was served twenty-four days after plaintiff filed
the complaint.21 The government moved to dismiss the complaint because the summons had not been served forthwith, but the district court
held that rule 4(j) of the Federal Rules of Civil Procedure,' which requires service within 120 days, superceded the forthwith requirement.'
The issue on appeal was whether the "forthwith" service requirement "is
procedural only and therefore supplanted by FED. R. Cxv. P. and thus jurisdictional in nature.' 216 The Second, Third, and Ninth Circuits were di203.
204.
205.

28 U.S.C. § 2402(b) (Supp. 1988).
840 F.2d 863 (11th Cir. 1988).
Id. at 865.

206. Id.
207.

FED. R. Cry. P. 6(a).

208. 840 F.2d at 866.
209. FED. R. Civ. P. 6(a).
210. 840 F.2d at 867.
211.

46 U.S.C.A. § 742 (1975).

212.
213.
214.
215.
216.

840 F.2d 818 (11th Cir. 1988).
Id. at 819.
FED. R. Civ. P. 4(j).
840 F.2d at 819.
Id.
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vided over the issue.21 The court concluded that the forthwith service
requirement is jurisdictional and is not superceded by rule 4(j); however,
it held that the twenty-four day delay in perfecting service satisfied the
forthwith requirement."" The court concluded that "forthwith" meant
within a reasonable time under the circumstances."
VII. PLEADINGS

A. Pleading Special Matters
In the days of notice pleadings, courts rarely deemed pleadings insufficient to state a claim or defense, but rule 9 of the Federal Rules of Civil
Procedure,2 0 which governs the pleading of special matters, is not without teeth, as demonstrated in Hendley v. American National Fire Insurance Co." In Hendley, the insurer contended that the insured concealed
or misrepresented material facts about the insurance claim that she
made."' The insurer raised the defense of fraud in its answer, but the
district court determined that the insurer failed to plead fraud with sufficient particularity as required by Federal Rule of Civil Procedure 9(b)223
and granted the insurer "a few days" to supplement its pleadings.24 More
than forty days later, the insurer had failed to make any supplementation, and the court struck the fraud defense as a result."22
On appeal, the insurer argued that the court should allow the fraud
claim because the fraud arose out of the contract between the parties and
was not a fraud claim governed by rule 9(b)." 6 The insurer relied upon
two cases, Chaachou v. American CentralInsurance Co.22 and American
Diver's Supply & Manufacturing Corp. v. Boltz, 2 2 for the proposition
that an insurance company does not need to demonstrate fraudulent misrepresentations in order to invoke a specific provision of an insurance pol217. Id. Compare Watts v. Pinckney, 752 F.2d 406 (9th Cir. 1985) and New v. McAllister
Bro., 278 F.2d 708 (2d Cir. 1960) (holding that the service requirement is jurisdictional)
with Jones & Laughlin Steel, Inc. v. Mon River Towing, Inc., 772 F.2d 62 (3d Cir. 1985)
(holding that the requirement is procedural).
218.

840 F.2d at 821.

219. Id.
220.
221.
222.
223.
224.
225.

FED. R. Civ. P. 9.

842 F.2d 267 (11th Cir. 1988).
Id. at 268.
FED. R. Civ. P. 9(b).
842 F.2d at 268.
Id.

226. Id.
227.
228.

241 F.2d 289 (5th Cir. 1957).
482 F.2d 795 (10th Cir. 1973).
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icy to void the coverage for fraud.2 2 The court found these cases premised on the rationale that the insurer was not required to show
detrimental reliance toward coverage for fraud and held that this rationale did not apply to the case at bar; the requirement to plead fraud specifically would not force the insurer to pay false claims, but would require
the insurer procedurally to provide specific reasons to the court and the
insured when a claim is denied for fraud.8
In a final effort to avoid dismissal of its fraud claim, the insurer argued
that the district court erroneously concluded that its pleadings failed to
meet the pleadings requirement of rule 9(b).2 The court rejected this
argument by showing that the insurer had "steadfastly refused to offer"
specific facts demonstrative of fraud at any time, even after the district
court had specifically instructed the insurer to do so and gave an extension of time for just that purpose."" Because the insurer knowingly failed
to avail itself of this opportunity, the appellate court was not inclined to
broadly construe the insurer's pleadings."'
In contrast to strict construction of the policies pleadings in Hendley is
the liberal application of the pleading requirements that apply to affirmative defenses in Hassan v. United States Postal Service."' Following a
jury trial in Hassan under the Federal Tort Claims Act, plaintiff argued
that the district court improperly allowed admission of her collateral
source payments because the government failed to plead the collateral
source payments as an affirmative defense pursuant to Federal Rule of
Civil Procedure 8(c)."35 Although the social security and insurance payments plaintiff received could only reduce liability, rather than determine
liability itself, the court appeared to be concerned about the likelihood
that collateral source evidence could unfairly surprise a plaintiff if such a
defense did not appear in the pleadings; accordingly, the court held that.
collateral source payments fell within the scope of rule 8(c) "and that the
government erred in not including this issue" as an affirmative defense in
its pleadings."'
Unlike Hendley above, the court concluded that admission of the collateral source payments was not error. 2 7 The court acknowledged the
229.

842 F.2d at 268.

230. Id. at 268-69. The court also held that the requirement to plead fraud specifically
did not read any provisions into the insurance policy but merely applied an external, proce-

dural rule to the policy provisions, Id. at 268.
231. Id. at 269.
232. Id.
233. Id.
234. 842 F.2d 260 (11th Cir. 1988).
235. Id. at 262; FED. R Civ. P. 8(c).

236. 842 F.2d at 263.
237.

Id.
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general rule that a "party waives its right to raise the issue at trial" if the
affirmative defense is not raised in the pleadings and held that the liberal
pleading of the Federal Rules of Civil Procedure applied to the pleading
of affirmative defenses to "avoid hypertechinicality in pleading requirements."" The court decided it should instead enforce the actual purpose
of rule 8(c), which is to avoid prejudice to the plaintiff."31 Because the
government had deposed plaintiff extensively on collateral source payments and had questioned her about the same payments in an interrogatory, the court held that plaintiff had notice that the government
planned to raise the issue at trial, and thus, that the omission had not
240
unfairly surprised or prejudiced her.
Marx v. Gumbinner'" demonstrates that the defendant's appropriate
remedy for shotgun pleadings which do not provide an adequate factual
basis for consideration of a motion to dismiss is a motion for more definite statement pursuant to Federal Rule of Civil Procedure 12(e).2 4 The
lurid facts of the civil rights suit in Gumbinner arose from the dismissal
of child rape charges against the father of the victim. 4 Blood samples
exonerated the father, and the State Attorney's Office nol-prossed the
charges as a result.24 ' The father, however, filed a complaint seeking injunctive relief and damages on behalf of his daughter and himself, and
state prosecutors asserted the defense of absolute immunity and moved
to dismiss, or in the alternative, for summary judgment on the multiparty
complaint.2 5 Plaintiff's fourth claim alleged that the prosecutors procured photographs depicting the girl's injuries and distributed them to
law enforcement officials who were not involved in the case.24 The allegations did not reveal, however, to whom the prosecutors distributed the
photographs nor the purposes for the distribution."7 The trial court denied summary judgment on this issue, and the Eleventh Circuit dismissed
the appeal as to this claim because the parties had not fully developed
material facts by which the court could determine if absolute immunity
applied."' Lest the court create the impression that a claim lacking in
factual allegations should benefit from a jury trial, it opined that the trial
court can use "its inherent power to narrow the issues for the trial and
238.
239.
240.
241.
242.
243.
244.
245.
246.
247.
248.

Id.
Id.
Id. at 263-64.
855 F.2d 783 (11th Cir. 1988).
FED, R, Civ. P. 12(e).
855 F.2d at 783.
Id. at 785-86.
Id. at 786.
Id.
Id. at 792.
Id.
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require the plaintiff to state with more specificity the factual allegations
supporting the claim. 2' 4 9 Or, if the defendant has not filed an answer he
may move "the court pursuant to Federal Rule of Civil Procedure 12(e)
for a more definite statement of the allegations so that the plaintiff is
rightly compelled to commit himself to a set of facts upon which the
250
question of absolute immunity can properly be decided.
B.

Amendments

In a case of first impression, the court in Bonar v. Dean Witter Reynolds, Inc 251 decided whether an amended motion to vacate an arbitration
award, which plaintiff filed outside of the three month limitation period,25 2 raising additional issues to vacate the award, is timely when the
original motion to vacate was timely.2 5 To resolve the question, the court
found that Federal Rule of Civil Procedure 81 expressly provided for the
rule's application under the Arbitration Act to the extent that matters of
procedure were not provided in the Arbitration Act. 5" Because the Arbitration Act did not provide for amendments to timely motions, the court
found that the Federal Rules of Civil Procedure applied to the situation.25 Specifically, the court determined that Federal Rule of Civil Procedure 15,256 which governs amendments and supplemental pleadings in a
civil action, applied to amended motions to vacate arbitration awards because a motion to vacate an arbitration award, although not denominated
a "pleading," serves to initiate the proceeding in this type of case, just as
a complaint initiates a civil action 25 7 Because the party opposing the motion to vacate had not filed a motion, memorandum, or other paper in the
district court before Dean Witter filed the amended motion to vacate,
Dean Witter was entitled to amend its motion without leave of court
under rule 15.258 The court thus held that the amendment related back to
the timely original motion to vacate.2 e
The fact that amendments to pleadings are liberally granted was
demonstrated by the reversal of the district court's dismissal of plaintiffs
249.

Id.

250. Id.
251. 835 F.2d 1378 (11th Cir. 1988).
252. The Arbitration Act, 9 U.S.C. § 12, provides that a motion to correct or vacate an
arbitration award must be served upon the adverse party within three months after the
award is filed or delivered. 835 F.2d at 1381.
253. 835 F.2d at 1381-82.
254. Id. at 1382; FED. R. Civ. P. 81(a)(3).
255. 835 F.2d at 1382.
256.

FED. R. Civ. P. 15.

257. 835 F.2d at 1382.
258.

Id.

259. Id,
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complaint with prejudice in Thomas v. Town of Davie.'" The trial court
dismissed plaintiff's section 1983 claim in Thomas, ruling that plaintiff
had failed to properly allege that defendant police officers intentionally
and deliberately denied him basic medical care following an automobile
accident.26 Plaintiff moved for consideration, but the trial court denied
this, too.2s The Eleventh Circuit held that the district court's discretion

to dismiss a complaint without leave to amend is "severely restricted" by
rule 15(a) of the Federal Rules of Civil Procedure.26 Without a substantial reason for denial of leave to amend, the court found the district
court's discretion insufficiently broad to deny leave to amend.2 " Finding
that more specific allegations relating to why plaintiff's need for medical
treatment was obvious and why the police officers should have known
this, would have remedied the pleading deficiencies when the facts do not
show undue delay, bad faith, or dilatory motive on plaintiff's part. 2's The
court remanded the case to allow plaintiff to amend his complaint.2 "
The court was not as receptive to the plaintiff's desire to amend in
Hoover v. Blue Cross & Blue Shield of Alabama.2

In Hoover, plaintiff-

employee brought a class action under the Employee Retirement Income
Security Act ("ERISA") to recover benefits under the terms of certain
employee medical insurance plans and damages for breach of fiduciary
duty.268 The district court granted summary judgment to defendants as to
all plaintiff's claims, but plaintiff asserted that the court erred by failing
to permit him to join additional defendants and to assert new claims.'"s
Plaintiff did file a motion for leave to join additional parties, but before
the court ruled on the motion, plaintiff filed a purported second amended
complaint without leave of court.27 The court denied the motion to join
additional defendants and the court of appeals upheld because the proposed legal claims were the same as those upon which the trial court had
granted summary judgment to the existing defendants."" The district
260. 847 F.2d 771 (11th Cir. 1988).
261. Id. at 772.
262. Id. at 773.
263. Id. (citing Dussouy v. Gulf Coast Inv. Corp., 660 F.2d 594, 597 (5th Cir. 1981)); FED.
R. Civ. P. 15(a).
264. 847 F.2d at 773.
265. Id. The court also noted that defendants would not be prejudiced, and there was
authority that plaintiff could prove a set of facts entitling him to relief. Id. See Ancata v.
Prison Health Serv., Inc., 769 F.2d 700 (11th Cir. 1985) (dismissal of section 1983 deliberate
indifference claim against county, sheriff and an entity providing medical care reversed).
266. 847 F.2d at 773.
267. 855 F.2d 1538 (llth Cir. 1988).
268. Id. at 1540.
269. Id. at 1543.

270. Id.
271. Id.
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court refused to consider plaintiff's second amended complaint because
plaintiff had not obtained leave to file. 2 Given that the district court
viewed the delay in filing plaintiff's amended complaint as without legal
excuse, the Eleventh 2Circuit
upheld the decision to treat the amended
78
complaint as a nullity.

VIII. CLASS ACTIONS

The case of Ross v. Bank South, N.A. 27 4 is a decision best suited for a
detailed discussion of securities fraud; however, the case addresses some
important issues concerning the adequacy of class representatives in a
fraud-on-the-market securities case. An earlier Fifth Circuit decision,
Shores v. Sklar,27 held that a plaintiff's reliance upon a bond's availability in the marketplace may be sufficient to support a claim of securities
fraud absent a showing of reliance by the plaintiff upon partial omissions
or misstatements. 2 7 In Ross, the two named plaintiffs had purchased
bonds that the defendants had represented to be tax free, but which, in
fact, were not tax exempt bonds.2 " Plaintiffs, on behalf of themselves and
on behalf of a class of all other bondholders, brought an action against
the issuer and several others who had a role in the issuance of the
bonds.27 8 The district court certified the class with the plaintiffs as class
representatives. 2 7' On appeal defendants contended that the named
plaintiffs were not adequate class representatives under rule 23(a) of the
Federal Rules of Civil Procedure.'" Specifically they argued that a
unique defense was applicable to the named plaintiffs because one plaintiff had testified by deposition that he had relied upon misrepresentations
of the broker that caused him to purchase the bonds.2" Further, both
plaintiffs indicated that they would not have purchased the bonds had
they been aware of the information disclosed in the offerings circular.2 2
Defendants agreed that it was difficult, if not impossible, for the named
plaintiffs to prove that they had relied upon the securities' availability on
272. Id. The Eleventh Circuit noted that the district court was not factually correct on
this point, but held that the error was harmless in light of the identical nature of the claims.
Id. at 1543-44.
273. Id.

274. 837 F.2d 980 (11th Cir. 1988).
275.
276.
277.
278.
279.
280.
281.
282.

647 F.2d 462 (5th Cir. 1981) (en banc), cert. denied, 459 U.S. 1102 (1983).
647 F.2d at 469.
837 F.2d at 986.
Id.
Id. at 990.
Id.; FED. R. Civ. P. 23(a).
837 F.2d at 990.
Id. at 991.
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the market as an indication of their genuineness.'
The court of appeals analyzed at some length the Shores v. Sklar type
of fraud.2 8' The court noted that under Shores a "prima facie showing of
reliance is established upon proof of a scheme to bring securities onto the
market" that are not entitled to be marketed.28 The defendant can rebut
the presumption of reliance by showing that the plaintiff's reliance was
not reasonable, such as when he intentionally refuses to investigate
known or obvious risks associated with the bonds.28" The court concluded
that defendant had done nothing to rebut the presumption that plaintiff
287
had relied upon the integrity of the market in purchasing the bonds.
Furthermore, the court held that one plaintiff's reliance on factors other
than the market did not as a matter of law defeat his claim of Shores
reliance.2" Accordingly, the court of appeals noted that while the district
court might have been justified in rejecting the class certification, it had
exercised its discretion to certify the class 8and the court of appeals was
unable to find an abuse of that discretion.'

IX.

DISCOVERY

A. Withdrawal of Admissions
In Smith v. First NationalBank of Atlanta,'9 the court was faced with
the question as to when a party should be allowed to withdraw admissions resulting by operation of law from the party's failure to respond to
request for admission within the time allocated under the Federal Rules
of Civil Procedure.29 1 The district court allowed the admissions to be
withdrawn.29 The court of appeals held that the district court had properly applied the two part test.' 3 First, a court must determine that the
presentation of the merits will be subserved by permitting withdrawal.2"
Second, a court must be satisfied that withdrawal will not prejudice the
party obtaining the admissions in the presentation of his or her case.2'
The district court found that the failure to respond at the most had been
283. Id.

284. Id. at 991-96.
285. Id. at 994.
286. Id. at 995.
287. Id. at 997.
288. Id. at 998.
289. Id.
290. 837 F.2d 1575 (11th Cir. 1988).

291.
292.
293.
294.

Id.at 1577.
Id.
Id.
Id.

295. Id.
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the result of excusable neglect and that it would be manifestly unfair and
unjust to permit plaintiff to obtain a judgment due to this inadvertence.2" Furthermore, the district court found that plaintiff could not establish the requisite prejudice to justify denial of the motion to withdraw. 2 7 The court of appeals noted the district court's finding that the
failure to respond had been inadvertent, implying that the degree of culpability of the party who fails to respond is a factor the court should
consider. 29 0 Furthermore, the court made clear that the prejudice contemplated by the test was not whether the requesting party is deprived of
having the facts established, but rather whether the prejudice relates to
as when the prejudice is
the difficulty of a party in proving his case, such
2
in the form of the unavailability of witnesses. "
B. Discovery Sanctions
In Navarro v. Cohan,3 "0the court reiterated the rule that the sanction
of dismissal is a sanction of last resort for failure to comply with discovery requests, but nevertheless under some circumstances is an appropriate sanction.30 1 Appellant Navarro was a president of an anti-Castro organization who originally sued a number of defendants alleging
deprivation of his constitutional rights during an arrest and detainment
at an airport in Miami, Florida.302 Initially the record indicated that in
addition to the original complaint, appellant had been allowed to amend
the complaint twice. 03 Following the original complaint and each amendment, defendants filed motions to dismiss and other motions directed to
the sufficiency of the complaint and amended complaint.30 A pattern
evolved whereby appellant never responded to the motions but simply
sought leave to amend the complaint.105 Ultimately discovery began and
some defendants were dismissed from the lawsuit.30 6 Counsel for one of
the defendants arranged the deposition of appellant but defendant failed
to appear.307 On motion for sanctions for his failure to appear, appellant
296.

Id.

297. Id.
298. Id. at 1578.
299. Id. (quoting Brook Village North Assoc. v. General Elec. Co., 686 F.2d 66, 70 (1st
Cir. 1982)).
300. 856 F.2d 141 (11th Cir. 1988).
301. Id. at 142.
302. Id. at 141.

303. Id.
304.
305.
306.
307.

Id.
Id.
Id. at 142.
Id.

MERCER LAW REVIEW

1422

[Vol. 40

contended that his failure to appear was the result of excusable neglect.3 0 8

The district court disagreed and entered an order of dismissal as sanction
for failure to appear at the deposition.2" The court of appeals noted that
dismissal was a sanction of last resort, but in light of the prior history and
an order from the district court that appellant be personally responsible
310
for the litigation, it affirmed the trial court's dismissal of the lawsuit.
X.

ATTORNEY MISCONDUCT DURING TRIALS

In Allstate Insurance Co. v. James,"' the court of appeals reversed a
judgment upon a jury verdict for the failure of the trial court to sustain
objections to remarks of counsel during closing argument.312 The action
started as a declaratory judgment action by the insurance company
against its insureds to determine that the insurance policy was null and
void due to intentional concealment and misrepresentation of material
facts about a fire that destroyed the insured dwelling. 1 3 During closing
argument the insurance company's attorney made an argument to the effect that conduct such as that of the insureds was why insurance premiums are high.3 1 4 Counsel for the insureds objected and requested a curative instruction, but the trial court overruled the objection and denied the
request.31 8 The jury returned a verdict in favor of the insurance company.316 On appeal the insureds contended that the insurance company's
argument had improperly appealed to the jurors' self-interest by leading
them to believe that they could do something about insurance premiums
with their verdict.317 The court of appeals noted that as an initial matter
the power to set aside a jury verdict for misconduct is a question over
which the trial judge is given broad discretion.3 18 The court noted, however, "it is difficult to place the contested remarks within any argument
that would cleanse the taint of their improper suggestion."' 31 ' The court
308.

Id.

309. Id.
310. Id.
311. 845 F.2d 315 (11th Cir. 1988).

312.
313.
314.
315.
316.

Id. at 321.
Id. at 317.
Id. at 318.
Id.
Id.

317. Id.

318, Id.
319. Id. at 319. The objectional portions of counsel's argument as quoted in the court of
appeal's decision are as follows:
Ladies and gentlemen of the jury, if you were outside the confines of this formal
setting of the courtroom, if you were reading the paper and you read the facts of
this case, this is the type of case, ladies and gentlemen of the jury, you would look
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concluded that the remarks were highly inflammatory and tailored to appeal to the juror's self-interests 2 0 The court stated:
Counsel, in effect, identified the jurors with a group of persons who
might be adversely affected by a decision for the James, implying that
the jurors had a financial stake in the outcome of the trial. It is difficult
to believe that Allstate's counsel was not urging the jury to believe that a
verdict for the James was exactly the type of undesirable impetus to
higher premiums that was within their power to control. 2 '
Finally, the court noted that the counsel's improper arguments were amplified by the trial court's failure to sustain the objection and to make a
curative instruction.322 Overruling the objection connoted an approval of
the argument.2 8
XI

SUMMARY JUDGMENTS

The Eleventh Circuit has responded slowly to the 1986 summary judgment trilogy offered by the United States Supreme Court in Anderson v.
Liberty Lobby,32 ' Matsushita,32 5 and Celotex.32 s . In the celebrated litigation involving Sheriff Earl Lee of Douglas County, Georgia and a local
newspaperman and camera man, the Eleventh Circuit in WSB-TV v.
Lee 2 reversed the grant of summary judgment to Sheriff Lee on plaintiffs' claims that Lee's seizure of plaintiffs' camera, among other things,
deprived plaintiffs of their right to freedom of the press. 8 Three months
after filing his answer, Lee filed his motion for summary judgment and
plaintiffs responded with a motion requesting deferral of the motion's
consideration until plaintiffs had an opportunity to pursue additional discovery, in accord with Federal Rule of Civil Procedure 56(f).82 , Noting
that the common denominator of the United States Supreme Court decisions of Celotex, Anderson, and Matsushita was the caveat that summary
at and you would read the facts and say: Why didn't somebody do something
about this? That's why my insurance premiums are so high. Well, that somebody
is you six people. And, ladies and gentlemen of the jury we're grown up enough to
know ....

Id. at 318.
320. Id. at 319.
321. Id.
322. Id.
323. Id.
324. 477 U.S. 242 (1986).
325. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).
326. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

327. 842 F.2d 1266 (11th Cir. 1988).
328. Id. at 1267.
329. Id. at 1267-68; FED. R. Civ. P. 56(f).
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judgment should be granted only upon an adequate record, the Eleventh
Circuit reversed the grant of summary judgment to Sheriff Lee by holding
that plaintiffs had not been afforded an opportunity for discovery, because defendant had refused to respond to plaintiffs' discovery
33
requests.
XII.

FINALITY OF JUDGMENTS

A. Res Judicata
In Jaffree v. Wallace,"s the court addressed several issues concerning
res judicata and collateral estoppel under federal law. The facts showed
that appellant Jaffree brought suit in 1982 on behalf of three of his five
children against the Mobile County School Board, the Alabama State
Board of Education, various school officials and teachers, and the Governor of Alabama.33 2 He challenged classroom prayer activities as being violative of the establishment and free exercise of religion clauses of the
First Amendment.338 Douglas Smith intervened in the action alleging that
an injunction against religious activities as requested by Jaffree would violate his right to free exercise of religion.33 ' He also contended that the
operation and policies of the school system unconstitutionally advanced
the religion of humanism and unconstitutionally inhibited christianity.335
Ultimately Jaffree withdrew from the first action he commenced and the
district court found that the use of forty-four textbooks violated the establishment clause of the first amendment and enjoined the use of those
textbooks in the school system.38 6 The Eleventh Circuit later reversed this
337
ruling.
In 1986 Jaffree and his wife brought a second action on behalf of all
five of their children to enjoin defendants from entering into or executing
any agreements that would deny their free speech rights, deny their equal
protection rights, or establish religion in the public classrooms .3 "They
also sought a declaration that 'secular humanism is not a religion'" for
the purposes of the first amendment and that the public schools do not
330. 842 F.2d at 1269. The court also held that the district court failed to consider conflicting inferences from the affidavits on file with the court, and this fact also supported
reversal of the grant of summary judgment. Id. at 1270.
331.
332.
333.
334.
335.
336.
337,
338.

837 F.2d 1461 (11th Cir. 1988).
Id. at 1463.
Id.
Id.
Id. at 1464.
Id.
Id. See Smith v. Board of School Comm'r, 827 F.2d 684 (11th Cir. 1987).
837 F.2d at 1464.
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promote secular humanism.3 3 9 The district court dismissed the second
case and held that appellants were estopped to file a second action raising
the same issues that they previously had the opportunity to litigate but
3 40
had chosen to abandon in the first case.

The court of appeals noted the four elements of res judicata: (1) a final
judgment on the merits; (2) a decision by a court of competent jurisdiction; (3) identity of the parties or those in privity with them in both suits;
and (4) identity of causes of action. 341 The court found that finality existed.32 Appellants attempted to amend their complaint during the pendency of the appeal in the first action.34 3 The district court dismissed the
second action before the Eleventh Circuit reversed its decision in the first
action.344 Under the federal rule, "a final judgment retains all of its res
judicata consequences pending" the determination on appeal.3 45
Regarding the element of privity, Jaffree argued that the second action
included his children and his wife who were not parties in the first case. 4,
The court, however, held that privity of parties did exist.347 The court
relied upon the doctrine of "virtual representation," which holds that
parties may be in privity when their "respective interests are closely aligned and the party to the prior litigation adequately represented those
interests. 3 4

8

Numerous factors are relevant in determining the issue of

virtual representation including participation in the first action and a
34
close relationship between the parties and nonparties. 9
Finally, the court concluded that there was an identity of cause of action.350 The appellants contended that their action constituted a claim or
cause of action separate from those in the first case and also argued that
the issues and relief requested were different.3 5 1 The court noted that res
judicata applied not only to the precise legal theory which was presented
in the previous litigation but to all theories or claims which arose from
the same "operative nucleus of facts" irrespective of whether those claims
339. Id.
340. Id. at 1465.
341.

Id. at 1466.

342. Id.
343. Id.
344. Id. at
345. Id.
346. Id.
347. Id. at
348. Id. at
587 (11th Cir.
349. Id.
350. Id. at
351. Id.

1467.

1468.
1467 (quoting Delta Air Lines, Inc. v. McCoy Restaurants, Inc., 708 F.2d 582,
1983)).
1468.
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and theories were actually presented.151 Accordingly, the court affirmed
the trial court's dismissal on res judicata grounds353
In Carlisle v. Phenix City Board of Education,8 " appellant brought a
civil rights and race discrimination action against the school board and
others contending that he had been subject to discrimination on account
of race.51 The trial court entered summary judgment in favor of defendants on the basis of the collateral estoppel and res judicata effect of a
prior state court proceeding finding that the board of education had legitimate reasons for the personnel action that was also the subject of the
civil rights action. 56 When appellant Carlisle was transferred from a position as principal to another position within the school board, he sought
review of the decision through the Alabama State Tenure Commission.157
He appealed the matter through the administrative channels to the Alabama Court of Civil Appeals, which affirmed the lower court's reinstatement of the board's action. 68 Defendants contended that the civil rights
action was barred by the full faith and credit clause of the Constitution,359 which states that judicial proceedings shall have full faith and
credit in every court within the United states. 60 The court noted that the
issue of collateral estoppel depends upon whether the race discrimination
had been litigated and decided in the state proceedings." 1 Although the
state proceedings referred to the fact that racial bias by some of the
teachers may have existed, the question of racial bias had not been resolved.3" Rather, the issue that had been decided was whether some legitimate reasons for the action in transferring Appellant existed.3 68 Appellant could be collaterally estopped from asserting that there were no
legitimate reasons for the transfer but he was not estopped from asserting
that there was an additionally illegitimate racial reason.3" Furthermore,
the court concluded that the issue was not precluded by res judicata because appellant could not have raised racial discrimination in connection
with the teacher tenure proceedings.3" This conclusion was reinforced by
352.
353.

Id. at 1468-69.
Id. at 1469.

354. 849 F.2d 1376 (11th Cir. 1988).
355,
356,

Id. at 1378.
Id. at 1379.

357. Id. at 1378.
358,
359,
360.
361,
362.
363.
364.
365.

Id.
U.S. CONST art. IV, § 1.
849 F.2d at 1378.
Id. at 1379.
Id.
Id. at 1379-80.
Id. at 1380.
Id. at 1382-83.
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appellant's argument that facts that showed disparate treatment along
racial lines were not known to him until after the time of the trial in the
state administrative proceedings. 3" The implication of the decision, however, is that if the issue of racial discrimination could have been
presented in the state administrations proceeding, then res judicata
might bar the issue even though it was not actually raised.
B.

CollateralEstoppel

In two cases the court of appeals was faced with questions regarding
the collateral estoppel effect of criminal proceedings in subsequent civil
actions. Not surprisingly, the outcome of the question related to the outcome of the criminal proceedings. In the first case, Parker v. Williams, "
plaintiff sued a chief jailer, the sheriff, the county, and the individual
county commissioners for federal civil rights and state tort claims for a
rape inflicted by the chief jailer. The chief jailer was tried and convicted
upon state rape charges. 3" At trial of the civil case, the sheriff, who was
not involved in the rape, attempted to introduce evidence showing that
no physical violence existed during the rape and that voluntary sexual
foreplay had led up to the rape. 369 The district court refused to admit this
evidence on grounds of collateral estoppel and reasoned that the criminal
conviction of the chief jailer for rape estopped defendants from relitigating the circumstances of the rape itself.3 70 The sheriff argued that offensive use of collateral estoppel was inappropriate where the parties in the
two judicial proceedings were neither the same nor in privity. 71 The
court of appeals noted, however, that under federal law the mutuality of
parties requirement had been abandoned and that the only issue was that
of fairness: whether offensive use of the prior proceeding is fair. 72 The
court held that the criminal trial had so clearly determined the issue of
rape that, as to the determination of civil liability, the rape was
conclusive.373
In Zwak v. United States,3 7' the court reached a different result. Plaintiff Zwak was tried previously and acquitted of several criminal charges
associated with his alleged manufacture and transfer of handgun silenc-

366.
367.
368.
369.
370.
371.
372.
373.
374.

Id. at 1382.
855 F.2d 763 (11th Cir. 1988).
Id. at 765.
Id. at 773.
Id.
Id. at 773-74,
Id. at 774.
Id. at 775.
848 F.2d 1179 (11th Cir. 1988).
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ers. 76 His defense had been that of entrapment.37 6 Following this acquittal, the Internal Revenue Service made a tax assessment with respect to
the making and transfer of the same handgun silencers that were the subject of the criminal prosecution.3 7 Plaintiff paid the assessment and filed
a claim with the IRS for a refund, alleging that the manufacture and sale
of the silencers were the result of the Government's entrapment.37 8 The
court granted summary judgment to the Government and plaintiff appealed.8 "1First, in resolving an issue of first impression, the court of appeals held that the defense of entrapment may be used in a civil proceeding offensively to defeat taxes imposed as a result of the activities that
were induced by Government entrapment.38 Secondly, the court held
that the entrapment was not established as a matter of law by plaintiff's
acquittal in the criminal trial because the acquittal does not prove that
defendant is innocent, but merely proves the existence of reasonable
doubt of guilt.8 1 Because the burden of proof in a civil action is less than
that of a criminal action, the doctrine 3 of
collateral estoppel would not
82
apply as to the question of entrapment.
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