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I.

INTRODUCTION

This survey of labor cases in the Eleventh Circuit Court of Appeals
addresses decisions in calendar years 1987 and 1988 under the National
Labor Relations Act' (NLRA), the Railway Labor Act' (RLA), the Fair
Labor Standards Act$ (FLSA), and the Employee Retirement Income Security Act' (ERISA). This Article covers developments in the Eleventh
Circuit's labor jurisprudence since 1987, but not every case decided by
the Eleventh Circuit is discussed, nor does this Article necessarily consider every issue that the parties raised in the cases covered.
II.

NATIONAL LABOR RELATIONS ACT AND RAILWAY LABOR ACT

A. Statutes of Limitation
In this survey period, the Eleventh Circuit issued three opinions regarding the appropriate statutes of limitation to be applied to claims
under federal labor law. Two of those cases involved the RLA. In Smal*
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1. Pub. L. No. 198, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. 1§ 151-169
(1982 & Supp. IV 1986)) [hereinafter "NLRA"].
2. Railway Labor Act, Pub. L. No. 257, ch. 347, § 2(1), 44 Stat. 577 (1986) (codified as
amended at 45 U.S.C. §§ 151-188 (1982 & Supp. IV 1986)) [hereinafter "RLA"].
3. Fair Labor Standards Act of 1938, ch. 676, § 1, 52 Stat. 1060 (1938) (codified as
amended at 29 U.S.C. §§ 201-219 (1982 & Supp. IV 1986)) (hereinafter "FLSA"].
4. Pub. L. No. 93-406, 88 Stat. 832 (1974) (codified as amended at 29 U.S.C. §§ 10011461 (1982 & Supp. IV 1986)) [hereinafter "ERISA"].
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5 the Eleventh Circuit
lakoff v. Air Line Pilots Association, International,
followed the lead of seven other courts of appeal in holding that it should
apply the six-month limitations period found in section 10(b) of the
NLRA to claims of breach of the duty of fair representation under section
2 of the RLA.0 Subsequently, in Railway Labor Executives' Association v.
Southern Railway Co. 7 the court reached the same conclusion with respect to cases involving violation of the duty to bargain collectively implied from section 2, First of the RLAO and breach of the status quo provisions in section 2, Seventh and section 6.'
The court emphasized the need for consistency in the application of
statutes of limitation.' 0 The union's claims implicated this concern in
three different respects: consistency between court decisions, consistency
within the RLA, and consistency between the RLA and the NLRA."
First, the union's claims and the plaintiff's claims in Smallakoff both
arose from section 2 of the RLA, albeit from different paragraphs of that

5. 825 F.2d 1544 (11th Cir. 1987).
6. Id. at 1545-46. Accord Triplett v. Brotherhood of Ry., Airline & S.S. Clerks, 801 F.2d
700 (4th Cir. 1986); Brock v. Republic Airlines, Inc., 776 F.2d 523 (5th Cir. 1985); Ranieri v.
United Transp. Union, 743 F.2d 598 (7th Cir. 1984); Barnett v. United Air Lines, Inc., 738
F.2d 358 (10th Cir.) (opinion on rehearing), cert. denied, 469 U.S. 1087 (1984); Welyczko v.
United States Air, Inc., 733 F.2d 239 (2d Cir.), cert. denied, 469 U.S. 1036 (1984); Sisco v.
Consolidated Rail Corp., 732 F.2d 1188 (3d Cir. 1984); Hunt v. Missouri Pac. R.R., 729 F.2d
578 (8th Cir. 1984).
7. 860 F.2d 1038 (11th Cir. 1988); accord International Ass'n of Machinists v. Aloha
Airlines, Inc., 790 F.2d 727 (9th Cir.), cert. denied, 479 U.S. 931 (1986).
8. RLA § 2(1) (codified as amended at 45 U.S.C. § 152(1) (1982)), provides as follows:
It shall be the duty of all carriers, their officers, agents, and employees to exert
every reasonable effort to make and maintain agreements concerning rates of pay,
rules, and working conditions, and to settle all disputes, whether arising out of the
application of such agreements or otherwise, in order to avoid any interruption to
commerce or to the operation of any carrier growing out of any dispute between
the carrier and the employees thereof.
9. 860 F.2d at 1041-44; RLA § 2(7) (codified as amended at 45 U.S.C. § 152(7) (1982)),
provides as follows: "No carrier, its officers or agents shall change the rates of pay, rules, or
working conditions of its employees, as a class as embodied in agreements except in the
manner prescribed in such agreements or in section 156 of this title." RLA § 6 (codified as
amended at 45 U.S.C. § 156 (1982)), provides in relevant part:
Carriers and representatives of the employees shall give at least thirty days' written notice of an intended change in agreements affecting rates of pay, rules, or
working conditions ....
In every case where such notice of intended change has
been given, or conferences are being held with reference thereto, or the services of
the Mediation Board have been requested by either party, or said Board has proffered its services, rates of pay, rules, or working conditions shall not be altered by
the carrier ....

10. 860 F.2d at 1042.
11. Id.
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section. 12 Second, the union's claim for breach of the duty to bargain collectively and its claim for violation of the status quo provisions
"'cover[ed] the same ground, for the refusal to bargain consists in unilaterally-that is, without negotiations, without bargaining-altering the
collective bargaining agreement.' "' Third, the causes of action raised by
the union implicated the same consensual processes promoted by the
14
NLRA.
The third statute of limitations decision was Hechler v.Local 759, InternationalBrotherhood of Electrical Workers,"5 involving section 301 of
the Labor-Management Relations Act of 1947.11 The plaintiff alleged that
she was a third-party beneficiary of the collective bargaining agreement
between her employer and the IBEW and that the IBEW had breached
duties it had assumed under the agreement for her benefit.1 7 After the
Supreme Court held that the plaintiff's claim was based on federal law,1 '
it remanded the case to the Eleventh Circuit for determination and application of the appropriate federal statute of limitations.' First, the court
had to determine which Supreme Court decision governed this case:
UAW v.Hoosier CardinalCorp.," which used a state contract statute of
limitations for a section 301 suit by a union against an employer for
breach of the collective bargaining agreement, 1 or the decisions in Erkins
v. United Steelworkers"2 and DelCostello v. IBT,"3 which applied the sixmonth statute of limitations established in section 10(b) of the NLRA to
suits by union members against their union for breach of the duty of fair
representation and to hybrid section 301 claims." The court character12. Id.
13. Id. (quoting.Brotherhood of Locomotive Eng'rs v. Atchison, Topeka & Santa Fe Ry.,
768 F.2d 914, 920 (7th Cir. 1985)).
14. Id.
15. 834 F.2d 942 (11th Cir.), on remand from 107 S. Ct. 2161 (1987).
16. 834 F.2d at 943; Labor Management Relations Act, Pub. L. No. 101, 61 Stat. 156
(1947) (codified as amended at 29 U.S.C. § 185 (1982)) [hereinafter "LMRA"]. Under section 301 of the LMRA,
Suits for violation of contracts between an employer and a labor organization representing employees in an industry affecting commerce as defined in this chapter,
or between any such labor organizations, may be brought in any district court of
the United States having jurisdiction of the parties, without respect to the amount
in controversy or without regard to the citizenship of the parties.
29 U.S.C. § 185.
17. 834 F.2d at 943.
18. IBEW v. Hechler, 107 S.Ct. 2161, 2169-70 (1987).
19. Id. at 2170.
20. 383 U.S. 696 (1966).
21. Id. at 706-07.
22. 723 F.2d 837 (11th Cir.), cert. denied, 467 U.S. 1243 (1984).
23. 462 U.S. 151 (1983).
24. 723 F.2d at 839.
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ized Hechler's theory of liability as an "[attempt] to stand in the shoes of
the employer to enforce promises made to it allegedly for the employee's
25
benefit"-in essence, the converse of the suit in Hoosier Cardinal.
Although its characterization of Hechler's claim effectively determined
that the court would apply the state statute of limitations, the Eleventh
Circuit proceeded to the analysis mandated by DelCostello: (1) if a state
limitations period provides a direct analogy to the plaintiffs particular
section 301 claim and comports with federal labor policies, the court
should adopt it, but (2) if state law does not provide sufficiently direct
guidance, the court should use section 10(b).2 Initially, the court decided
that Florida's cause of action for tortious breach of contract was directly
analogous to Hechler's section 301 claim."" The court then listed four national labor interests to be considered: (1) relatively rapid disposition of
labor disputes, (2) stability in bargaining relations, (3) finality of settlements under collective bargaining agreements, and (4) maintenance of labor peace. 8
The court concluded that the application of Florida's contract statute
of limitations would not significantly impact the first and third interests."' Although Florida's limitations period for breach of contract actions
was five years, in light of the direct analogy to state law, the court believed any changes to the rules governing the bargaining relationship between IBEW and Hechler's employer that might result from application
of the state statute of limitations would not significantly affect the second
interest.2 0 Finally, the court disposed of the general interest in maintaining labor peace by again emphasizing the close analogy between Hechler's
section 301 claim and the state cause of action.' Thus, because all the
considerations recognized in DelCostello favored application of a state
limitations period, the Eleventh Circuit held that Hechler's suit was
25. 834 F.2d at 943-44.
26. Id. at 947 (describing the "fluid balancing test" enunciated in Samples v. Ryder
Truck Lines, 755 F.2d 881, 888 (11th Cir. 1985)).
27. Id. Given the Supreme Court's observation in Hechler, 107 S. Ct. at 2167, that she
had alleged precisely the type of tortious breach of contract claim recognized under Florida
law, the Eleventh Circuit hardly could have concluded otherwise.
28. 834 F.2d at 947.
29. Id. at 947-48. With respect to the interest in prompt resolution of labor disputes, the
Eleventh Circuit's analysis here differs from its analysis in International Ass'n of Machinists
v. Allied Prods. Corp., 786 F.2d 1561 (11th Cir. 1986), which was discussed in the 1986 labor
law survey article. See Schulten, Labor Law, 38 MERCER L. Rav. 1297, 1304-05 (1987). In
Allied Products, the court felt that a six-year limitations period for suits to compel arbitration was too long. 786 F.2d at 1564. The key factor distinguishing Allied Products from
Hechler is that the court in Allied Products did not find any state cause of action closely
analogous to a section 301 suit to compel arbitration. Id.
30. 834 F.2d at 948.
31. Id.
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B. Review of Arbitration Awards
In 1987, the Supreme Court decided United Paperworkers International Union v. Misco, Inc.," in which it limited the ability of federal
courts to vacate arbitrators' awards on the ground of public policy." After Misco, federal courts may overturn arbitration awards on the ground
that they violate public policy only when "the contract as interpreted
would violate some explicit public policy that is well defined and dominant, and is to be ascertained by reference to the laws and legal precedents and not from general considerations of supposed public interests."8'
In 1988, three cases called upon the Eleventh Circuit to evaluate arbitrators' decisions in light of public policy, but in only one case did the court
invalidate an award on this basis.
The first case, FloridaPower Corp. v. Local Union 433, International
Brotherhood of Electrical Workers,8 involved an employee who was arrested while off-duty for possession of cocaine and driving while intoxicated.7 Upon learning of his arrest, Florida Power discharged him for
violating the company's drug policy.8 The collective bargaining agreement between Florida Power and the union provided that Florida Power
could discharge an employee only for sufficient and reasonable cause and
that any determination of what constituted sufficient and reasonable
cause would be subject to the grievance procedure.9 When an arbitrator
subsequently reinstated the employee, Florida Power sought an order vacating the award on the grounds that it violated public policy and did not
draw its essence from the collective bargaining agreement.'0
The district court vacated the award on both grounds, but the Eleventh
Circuit reversed."' It summarily disposed of the public policy argument
on the basis of Misco.4 2 Concerning the argument that the arbitrator's

decision did not draw its essence from the collective bargaining agreement, the court held that, as the parties had contracted for the arbitrator's interpretation of sufficient and reasonable cause, they simply re32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.

Id. at 949.
108 S. Ct. 364 (1987).
Id. at 373-74.
Id. at 373 (quoting Muschany v. United States, 324 U.S. 49, 66 (1945)).
847 F.2d 680 (11th Cir. 1988).
Id. at 681.
Id.
Id.
Id.
Id.
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MERCER LAW REVIEW

1344

[Vol. 40

ceived what they had bargained for.'
In United States Postal Service v. NationalAssociation of-Letter Carriers,44 the postal service discharged an employee after he was convicted
of and imprisoned for mail theft.'5 The arbitrator ordered reinstatement
because the postmaster, who was not his immediate supervisor, issued the
first notice of proposed removal to the employee before his discharge."
Although his immediate supervisor issued a second notice to the employee, the arbitrator held that the original error amounted to an incurable deprivation of due process.""
The district court vacated the award on the basis of public policy.'
While the Eleventh Circuit saw "considerable merit in the district court's
rationale that there is a public interest in not having postal employees
who steal from the mail . . .,"" it affirmed on the ground that the arbitrator's decision was arbitrary and capricious.50 In the court's view, there
was no rational basis for a rule that the postal service could never fire an
employee who stole from the mail simply because of a procedural error
that the postal service subsequently corrected and resulted in no
prejudice to the employee.61
In both of these decisions, the Eleventh Circuit essentially sidestepped
the issue of public policy and dealt with the review of arbitration awards
on more settled grounds. The court, however, did finally address the impact of Misco in Delta Air Lines, Inc. v. Air Line Pilots Association, International2 In that case, the arbitrator ordered reinstatement of a pilot
whom Delta had discharged for flying a passenger jet while intoxicated."
The district court vacated the award, and the Eleventh Circuit affirmed."
The court first indicated that the decisions in Misco and FloridaPower
would govern its analysis.55 The court easily distinguished those cases as
concerning wrongdoing by an employee that, while serious, did not involve an employment decision, that is a decision affecting the performance of job duties, by that employee." The police caught the employee in
43. Id. at 681, 683.
44. 847 F.2d 775 (lth Cir. 1988).
45.
46.
47.
48.

Id. at 776.
Id.
Id. at 776-77.
Id. at 777.

49. Id.
50.

Id. at 778-79.

51.
52.
53.
54.
55.

Id.
861
Id.
Id.
Id.

56.

Id. Misco may not be so easily distinguished. While the Eleventh Circuit correctly

at 778.
F.2d 665 (11th Cir. 1988).
at 666-68.
at 668-69, 675.
at 671.
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Misco apparently smoking marijuana on company property,' while, as
discussed above, the police arrested the Florida Power employee while
off-duty on drug-related charges."' Furthermore, while the criminal actions of the employees in Misco and FloridaPower might well have offended public policy, their continued employment did not."' In stark contrast, the wrongdoer in Delta Air Lines was the employee qua
employee.10 It was his employment as a pilot that made his intoxication
such an egregious violation of public policy, and Delta could not continue
to employ him as a pilot without violating the same public policy."' Thus
the court concluded,
The public policy of which the Supreme Court speaks in Misco seems to
be a public policy not addressing the disfavored conduct, in the abstract,
but disfavored conduct which is integral to the performance of employment duties. The question we are instructed, by Misco, to ask is not, "Is
there a public policy against the employee's conduct?", but, rather,
"Does an established public policy condemn the performance of employment activities in the manner engaged in by the employee?" '
The court then surveyed state statutory and case law and federal regulations. 3 Finding that the laws and legal precedents unanimously prohibit
operating an aircraft while intoxicated, the court held the arbitrator's
award of reinstatement void as a matter of public policy."
observed that Isiah Cooper, the employee in Misco, was arrested while apparently smoking
marijuana in a car in the plant's parking lot, id., the court ignored the fact that this arrest
occurred during Cooper's shift and that, had he not been apprehended, he presumably
would have returned to his duties as a slitter-rewinder machine operator while under the
influence of marijuana. 108 S. Ct. at 368. Both the district court and the Fifth Circuit believed that the reinstatement award violated the public policy "against the operation of
dangerous machinery by'persons under the influence of drugs or alcohol. . .," Misco, Inc. v.
United Paperworkers Int'l Union, 768 F.2d 739, 743 (5th Cir. 1985). Cooper's intention to
return to duty would seem to be an "employment decision" under the Eleventh Circuit's
rationale, though perhaps the distinction is that, because of the police's intervention, his
intention did not mature into action. See Misco, 108 S. Ct. at 374 (whether Cooper would
have operated dangerous machinery while intoxicated was fact issue for arbitrator, not
court).
57. 108 S. Ct. at 368.
58. 847 F.2d at 681.
59. 861 F.2d at 671.
60. Id.
61. Id.
62. Id.
63. Id. at 672-73.
64. Id. at 674-75.
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C. Repudiation of PrehireAgreements
In Deklewa v. InternationalAssociation of Bridge, Structural& Ornamental Iron Workers," the National Labor Relations Board (NLRB)
held that prehire agreements under section 8(f) of the NLRA" are not
voidable by either the employer or the union. Instead, the agreement is
binding until either it expires or a representation election establishes the
union's majority or minority status." The NLRB further held that an
employer who unilaterally repudiates a prehire agreement in the absence
of these conditions commits an unfair labor practice.s In two 1988 decisions, the Eleventh Circuit upheld, in the context of suits under section
301 of the LMRA, an employer's ability to repudiate a prehire agreement.
In both Plumbers & Pipefitters Local Union No. 72 v. John Payne
Co." and Local 92 v. B & B Steel Erectors, Inc.,7 0 the employer had at
one time authorized a multi-employer association to represent it in collective bargaining negotiations that resulted in a section 8(f) prehire agreement.7 1 Both employers subsequently repudiated the agreement. John

Payne Company repudiated by sending a repudiation letter to the
union,7 and B & B Steel Erectors repudiated by closing its operations
and reopening as a non-union enterprise. 7 In the section 301 suits filed
by the unions, the Eleventh Circuit held that section 8(f) agreements are
voidable by the employer until the union attains majority status and that
74
both employers had effectively rejected the association-union pacts.
Thus, the unions could not force either company to observe the contract
65. 282 NLRB No. 184, 124 LRRM (BNA) 1185 (Feb. 20, 1987).
66. NLRA § 8(f) (codified as amended at 29 U.S.C. § 158 (1982)), provides in relevant
part:

It shall not be an unfair labor practice under subsections (a) and (b) of this sec-

tion for an employer engaged primarily in the building and construction industry
to make an agreement covering employees engaged (or who, upon their employment, will be engaged) in the building and construction industry with a labor or-

ganization of which building and construction employees are members . . . because (1) the majority status of such labor organization has not been established
under the provisions of section 159 of this title prior to the making of such agreement ....
Id.
67. 282 N.L.R.B. No. 184.
68. Id.

69. 850 F.2d 1535 (11th Cir. 1988).
70. 850 F.2d 1551 (11th Cir. 1988).
71. Id. at 1552; 850 F.2d at 1537-38.
72. 850 F.2d at 1540-41.
73. 850 F.2d at 1556.
74. 850 F.2d at 1539, 1541; 850 F.2d at 1554, 1556. Notably, the court stated in B & B
Steel Erectors that the voidable nature of prehire agreements is "settled law," without even
mentioning Deklewa. Id. at 1554.
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terms in the future." The court rejected the union's argument in B & B
Steel Erectors that because the employer breached the prehire agreement
by failing to follow its hiring hall referral rules, the employer was collaterally estopped from asserting the union's minority status." As the court
pointed out, there was no causal relationship between this breach and the
union's failure to achieve majority status because the union could not legally have limited its referrals to union members.7 Recognizing a collateral estoppel remedy in these circumstances would, in the court's view,
impermissibly infringe upon the rights of the employees to select their
own bargaining representative."
Although the Eleventh Circuit held that prehire agreements, once effectively repudiated, did not bind the employers prospectively, it also held
in John Payne Co. that a union could maintain a section 301 suit against
a repudiating employer to enforce any monetary obligations that had accrued under the contract prior to repudiation. 7 ' In so holding, the court
principally relied upon the Supreme Court's decision in Jim McNeff, Inc.
v. Todd."' In McNeff, the Court allowed a union to proceed with a section
301 suit to enforce the terms of a prehire agreement requiring fringe benefit contributions against a signatory employer.' While the employer in
McNeff had not voided the agreement, the Supreme Court stated,
A § 8(f) prehire agreement is subject to repudiation until the union establishes majority status. However, the monetary obligations assumed by
an employer under a prehire contract may be recovered in a § 301 action
brought by a union prior to the repudiation of the contract, even though
the union has not attained majority support in the relevant unit."2

Based on McNeff and its own decision in Trustees of the Atlanta Iron
Workers, Local 387 Pension Fund v. Southern Stress Wire Corp.,83 the
Eleventh Circuit concluded that the assertion of section 301 jurisdiction
over such claims would neither impair employees' representational rights
nor invade the primary jurisdiction of the NLRB. 4
75.
76.
77.
78.

850 F.2d at 1541; 850 F.2d at 1557.
850 F.2d at 1555-56.
Id. at 1555.
Id.

79. 850 F.2d at 1540-41.
80.
81.
82.
83.
84.

461 U.S. 260 (1983).
Id. at 262-64.
Id. at 271-72.
724 F.2d 1458 (11th Cir. 1983).
850 F.2d at 1541-42.
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III. FAIR LABOR STANDARDS ACT
In two 1988 decisions, the Eleventh Circuit clearly indicated to employers that it will not accept the "market force theory" as a "factor other
than sex" justifying a pay disparity under the Equal Pay Act of 1963
(EPA),85 which is part of the FLSA." The plaintiffs in Glenn v. General
Motors Corp.s7 were women the company either hired "off the street" or
transferred from salaried secretarial positions to the salaried position of
"follow-up."" They earned less than the men who held the follow-up position, all of whom had transferred from hourly wage jobs."e General Motors asserted that the pay disparity was attributable to its policy of encouraging hourly-paid employees to transfer to salaried positions by
guaranteeing that the company would not require them to take a cut in
pay." The court rejected this argument as an example of the market force
theory, i.e., the theory that "supply and demand dictates that women qua
women may be paid less."' 1
General Motors argued that prior salary was a "factor other than sex,"
relying on the EPA's legislative history and the Ninth Circuit's decision
in Kouba v. Allstate Insurance Co.""The Eleventh Circuit disagreed with
General Motors' reading of those authorities and concluded that "the
'factor other than sex' exception applies when the disparity results from
unique characteristics of the same job; from an individual's experience,
training, or ability; or from special exigent circumstances connected with
the business."" Because the plaintiffs' lower pay did not result from any
85. Pub. L.No. 88-38, 77 Stat. 887 (1963) (codified as amended at 29 U.S.C. § 206(d)(1)
(1982 & Supp. IV 1986) [hereinafter "EPA"]. The EPA provides in relevant part:
No employer having employees subject to any provisions of this section shall discriminate, within any establishment in which such employees are employed, be-

tween employees on the basis of sex by paying wages to employees in such establishment at a rate less than the rate at which he pays wages to employees of the
opposite sex in such establishment for equal work on jobs the performance of

which requires equal skill, effort, and responsibility, and which are performed
under similar working conditions, except where such payment is made pursuant to
(i) a seniority system; (ii) a merit system; (iii) a system which measures earnings
by quantity or quality of production; or (iv) a differential based on any other factor other than sex ....
Id.
86.
87.
88.
89.
90.

FLSA § 206(d)(1) (codified as amended at 29 U.S.C. 206 (1982 & Supp. IV 1986)).
841 F.2d 1567 (11th Cir. 1988).
Id. at 1570.
Id.
Id.

91. Id. (quoting Brock v. Georgia Southwestern College, 765 F.2d 1026, 1037 (11th Cir.
1985)).
92. 691 F.2d 873 (9th Cir. 1982).
93. 841 F.2d at 1571. Contra Covington v. Southern Ill. Univ., 816 F.2d 317, 323 (7th
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of these 4 reasons, the court affirmed the district court's finding of
liability.'

The employer in Price v. Lockheed Space Operations Co.95 also attempted to rely on Kouba as support for its argument that prior salary
justified the pay disparity among- its employees." Not surprisingly, the
Eleventh Circuit was consistent in its rejection of that contention.' Price
is of interest because its facts were particularly supportive of the employer's argument. Lockheed was one of the bidders for NASA's Unified
Space Shuttle Processing Contract, which consolidated twelve separate
service contracts.' 8 Concerned that competition for the contract would induce bidders to reduce the wages of those employees of the twelve separate contractors who would have to be retained for performance of the
contract, NASA warned the bidders that it might consider wage reductions as evidence of a lack of sound business judgment." Lockheed, in
order to address NASA's concern and yet submit the lowest possible bid,
promised to pay each incumbent employee the exact salary that employee
had received from his previous employer.' 0° The plaintiff was one of these
incumbent employees. 0'
Lockheed's promise to NASA, and the pay inequities that inevitably
resulted after the merging of twelve salary structures, would seem to be
the type of "special circumstances connected with the business" of which
the Eleventh Circuit spoke in Glenn.10 Thus, the initial pay disparities
among Lockheed's employees should have been defensible as resulting
from a factor other than sex. The court's main concern in Price was apparently the possibility that, although Lockheed's compensation plan
provided for the gradual elimination of the pay disparities, Lockheed acted too slowly in adjusting the plaintiff's salary.108 Therefore, the better
analysis would have been that while Lockheed proffered a legally suffiCir.), cert. denied, 108 S. Ct. 146 (1987) (salary retention policy alone could be "factor other

than sex").
94. 841 F.2d at 1571, 1576. The court in Glenn also held that it would apply the "in the
picture" standard of willfulness devised in Coleman v. Jiffy June Farms, 458 F.2d 1139 (5th
Cir. 1971), cert. denied, 409 U.S. 948 (1972), for the purpose of applying the FLSA's threeyear statute of limitations for willful violations. 841 F.2d at 1572. This holding was subsequently disapproved by the Supreme Court in McLaughlin v. Richland Shoe Co., 108 S. Ct.
1677, 1681-82 (1988).
95. 856 F.2d 1503 (11th Cir. 1988).
96. Id. at 1506.
97. Id.
98. Id. at 1505.
99. Id.
100. Id. at 1505-06.
101. Id. at 1506.
102. 841 F.2d at 1571.
103. 856 F.2d at 1506-07.
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cient "factor other than sex" to justify the original pay disparity, the jury
could reject that reason as pretextual with respect to the continued
disparity.

IV.

EMPLOYEE RETIREMENT INCOME SECURITY ACT

The Eleventh Circuit decided three significant cases in this survey period under ERISA, one of which it visited twice. The most important of
these was Blessitt v. Retirement Plan for Employees of Dixie Engine
Co.' Dixie Engine terminated its defined benefit plan on December 31,
1982.'05 Dixie Engine calculated and paid out its employees' benefits us-

ing the two formulas contained in Article V of the plan:
ARTICLE V

Accrued Benefits and Retirement Benefits
1. Accrued Benefit
[FORMULA 11
The Monthly Accrued Benefit as of any date of determination on or
subsequent to a Participant'sNormal Retirement Date shall be an
amount equal to:
(a) 15% of the first $650 of a Participant's Average Monthly Earnings
at such date of determination plus 20% of such earnings in excess of
$650, multiplied by
(b) a fraction, not to exceed 1, the numerator of which is the total
number of years of Credited Service completed by a Participant and the
denominator of which shall be twenty (20).
[FORMULA 2]
The Monthly Accrued Benefit as of any determination date prior to a

Participant'sNormal Retirement Date shall be equal to:
(a) the amount of the Participant's Monthly Accrued Benefit which
would have become payable at his Normal Retirement Date had he con-

tinued in the employ of the Employer and had he continued to earn a
monthly salary or wage in the same amount as his Average Monthly
Earnings, multiplied by
(b) a fraction, not to exceed 1, the numerator of which is the total
years of Credited Service completed by the Participant as of the date of
determination, and the denominator of which is the number of years of
Credited Service he would have completed had he continued in employ-

ment to his Normal Retirement Date."°

After satisfaction of the plan's liabilities, a surplus of $225,000 reverted to
104. 817 F.2d 1528 (l1th Cir. 1987) [hereinafter Blessitt I], vacated, 836 F.2d 1571 (11th
Cir.), on rehearing en banc, 848 F.2d 1164 (11th Cir. 1988) [hereinafter Blessitt II].
105. 817 F.2d at 1529.
106. 848 F.2d at 1166 (emphasis and bracketed material added by court).
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Dixie Engine in accordance with Article XI of the plan. 10 The plaintiff
class consisted of employees who had not reached the plan's normal retirement age and whose benefits, therefore, were calculated under
Formula 2.'" Alleging that the plan entitled them to benefits calculated
under Formula 1, the plaintiffs brought suit for violation of section
4044(d) of ERISA, 0°' which allows residual assets to revert to a plan
sponsor only after all plan liabilities have been satisfied. ° The district
court granted summary judgment on this claim to Dixie Engine."'
The issue, as phrased by the Eleventh Circuit in Blessitt II, was
whether benefits based on years of anticipated service that the plaintiffs
did not actually work "constitute[d] plan liabilities that must be satisfied
from plan assets prior to any reversion of residuary assets to the employer
upon termination of a defined benefit plan funded entirely by employer
contributions."' "2 The answer depended on an analysis of the priority
scheme established in section 4044(a) of ERISA," s specifically the fifth
category, "all other nonforfeitable benefits under the plan," and the sixth
category, "all other benefits under the plan.""' The panel in Blessitt I,
relying on the Second Circuit's opinion in Amato v. Western Union International, Inc.,"" concluded that the sixth priority category encompassed "benefits promised under the plan but not yet accrued""O at the
time of the plan's termination."7 Categorizing the benefits claimed by the
plaintiffs as "unaccrued forfeitable benefits promised under the plan," '
the panel held that Dixie Engine violated ERISA by taking the plan's
residual assets."'
In Blessitt II, the en banc court disagreed. First, the court looked to
the plain language of ERISA, regulations and interpretations issued
under ERISA by the Pension Benefit Guaranty Corporation, the Internal
Revenue Service, and the Department of Labor,"20 and case law."" As the
107.
108.
109.
110.

Id. at 1165.
817 F.2d at 1530.
ERISA § 4044(d) (codified as amended at 29 U.S.C. § 1344(d) (1980)).
817 F.2d at 1529-30.
111. Id. at 1529.
112. 848 F.2d at 1167.
113. ERISA § 4044(a) (codified as amended at 29 U.S.C. § 1344(a) (1980)).
114. Id.
115. 773 F.2d 1402 (2d Cir. 1985), cert. denied, 474 U.S. 1113 (1986).
116. 817 F.2d at 1531.
117. Id.
118. Id.
119. Id. at 1532.
120. 848 F.2d at 1167. The Pension Benefit Guaranty Corporation, the Internal Revenue
Service, and the Department of Labor are the administrative agencies responsible for enforcing ERISA.
121. Id. at 1167-75.
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court pointed out, the plain language of categories five and six in section
22
4044(d) is limited to benefits under the plan.1
Dixie Engine's plan required an employee to reach age sixty-five before he could qualify for
benefits under Formula 1; thus, the only benefits to which the plaintiffs
were entitled under the plan were Formula 2 benefits. 23 The remaining
sources unanimously indicated that only benefits that had accrued prior
to the plan's termination must be allocated before reversion of the
residual assets to the employer.'2 4 Because benefits attributable to possible future years of service could not have accrued before December 31,
1982, the plaintiffs were not entitled to receive the higher Formula 1
benefits.'
Second, the Blessitt II court distinguished the Amato decision relied on
by the panel in Blessitt .120 The issue in Amato was whether an employee "could receive benefits calculated under an early retirement
formula which" was deleted from the plan shortly before he attained the
"age/years of service combination necessary to qualify.' 7 The Second
Circuit held that he was entitled to a portion of the early retirement benefit equal to "the ratio of [his] accrued years of service plus age when the
. . ." formula was eliminated "to the accrued years of service plus age he
would have had when he qualified for the full. . . benefit." 2 " The Amato
plaintiff's benefit did not give him credit for years not yet worked; on the
contrary, the Second Circuit's calculation was indistinguishable from the
benefit calculation found in Formula 2 of Dixie Engine's plan.' 29 Finally,
the Eleventh Circuit determined that allowing Dixie Engine to recover
the plan's residual assets would not contravene the public policy behind
ERISA and affirmed the district court's grant of summary judgment to
the employer.'
In Xaros v. U.S. Fidelity & Guaranty Co.,' ' the controversy centered
around the definition of "employer" in section 1002(5) of ERISA.' 32 The
plaintiff trust funds were the recipients of fringe benefit contributions
122. Id. at 1169.

123. Id.
124. Id. at 1169-75.
125. Id. at 1179.
126. Id. at 1173-74.
127. Id. at 1173.
128. Id. at 1174.
129. Id. at 1173-74.
130. Id. at 1175-77, 1179.
131. 820 F.2d 1176 (11th Cir. 1987).
132. ERISA § 1002(5) (codified as amended at 29 U.S.C. § 1002(5) (1983)) states, "The
term 'employer' means any person acting directly as an employer, or indirectly in the inter-

est of an employer, in relation to an employee benefit plan; and includes a group or association of employers acting for an employer in such capacity." Id.
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made by Landmark, a construction contractor, pursuant to its collective
bargaining agreements with the Southeast Florida Laborers District
Council.'"3 When Landmark defaulted on its required contributions and
filed for bankruptcy, the plaintiffs commenced an action under ERISA to
recover Landmark's delinquent contributions from Darin & Armstrong,
one of Landmark's subcontractors, and U.S. Fidelity, the surety who secured a performance bond for Darin & Armstrong." The district court
dismissed the suit for lack of subject matter jurisdiction, and the Eleventh Circuit affirmed.'" The court held that only signatories to the collective bargaining agreement meet ERISA's definition of "employer. '"" It
also rejected the plaintiffs' argument that the surety acted indirectly in
the interest of the employer by guaranteeing payment of the employer's
obligations.' 3' According to the court, the surety did not act for the employer's benefit but for 8the benefit of the employees injured by the em13
ployer's failure to pay.
The issue in Roper v. Pullman Standard1 31 was the meaning of the
rarely-cited section 1056(a).' 40 Pullman Standard terminated the Roper
plaintiffs' employment when it closed the facility at which they worked.'
At the time of the plant closing, Pullman Standard's pension plan included a provision known as the "70/80" pension.1 42 The 70/80 plan provided benefits to employees who were absent from work because of a
plant shutdown, layoff, or disability and who either: (1) were fifty-five
years old and had fifteen or more years of service, for an age/service total
133. 820 F.2d at 1178.
134. Id.
135. Id.
136. Id. at 1180.
137. Id.
138. Id. The plaintiffs also attempted to invoke the district court's jurisdiction under
section 301 of the LMRA. The Eleventh Circuit found that because a section 301 suit for
violation of a labor contract may be brought only against a party to that contract, jurisdiction did not exist on this basis either. Id. at 1181.
139. 859 F.2d 1472 (11th Cir. 1988) (per curiam).
140. ERISA § 1056(a) (codified as amended at 29 U.S.C. § 1056(a) (1974)), provides in
pertinent part:
In the case of a plan which provides for the payment of an early retirement benefit, such plan shall provide that a participant who satisfied the service requirements for such early retirement benefit, but separated from the service (with any
nonforfeitable right to an accrued benefit) before satisfying the age requirement
for such early retirement benefit, is entitled upon satisfaction of such age requirement to receive a benefit not less than the benefit to which he would be entitled at
the normal retirement age, actuarially reduced under regulations prescribed by
the Secretary of the Treasury.
Id.
141. 859 F.2d at 1473.
142. Id.
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of at least 70; or (2) had an age/service total of 80 or more.143 Because
neither plaintiff had reached age fifty-five and neither had a combined
age/service total of eighty, Pullman Standard denied their requests for
70/80 benefits. 14 The plaintiffs contended that this denial violated section 1056(a) of ERISA.14
The Eleventh Circuit disagreed. Instead, it approved the district court's
reasoning that section 1056(a) was inapplicable to the 70/80 pension because that plan did not give the plaintiffs a "nonforfeitable right to an
accrued benefit," as the statute required. 14" Because the 70/80 plan conditioned entitlement to benefits on particular separation events in addition
to the age and years of service requirements, those benefits were forfeitable. 7 The court also agreed with an alternative rationale proposed by
Pullman Standard.' Relying on Ross v. Pension Plan for Hourly Employees of SKF Industries,' Pullman Standard suggested that the 70/80
plan was a plant shutdown plan, rather than an early retirement plan,
because it contained conditions other than age and service."60 Because
section 1056(a) by its terms applies only to early retirement plans, the
analysis of Ross further supported the Eleventh Circuit's decision.",
V.

INTERACTION BETWEEN LABOR LAWS AND OTHER FEDERAL LAWS

In this survey period, the Eleventh Circuit had several opportunities to
address the interaction, indeed at times the tension, between federal labor laws such as the NLRA, the FLSA, and the Occupational Safety and
Health Act of 19701" (OSHA) and other federal laws such as the Bankruptcy Code and the Immigration Reform and Control Act of 19861"
(IRCA). The plaintiff in Patel v. Quality Inn South"' worked for the
defendant for several years after his visitor's visa had expired.5 He eventually brought suit under the FLSA to recover unpaid minimum wages
143.
144.
145.
146.
147.
148.
149.

Id. at 1473-74.

150.

859 F.2d at 1474.

Id.

Id.
Id.
Id.
Id. at 1474.
847 F.2d 329 (6th Cir. 1988).

151. Id.
152. Pub. L. No. 91-596, 84 Stat. 1590 (1970) (codified as amended at 29 U.S.C. § 651678 (1982 & Supp. IV 1987)) [hereinafter "OSHA"].
153. Pub. L. No. 99-603, 100 Stat. 3357 (1986) (codified as amended at 8 U.S.C. § 1101
(1982 & Supp. 1987)) [hereinafter "IRCA"].
154. 846 F.2d 700 (11th Cir. 1988).
155. Id. at 701.
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and overtime compensation.'" The district court granted the defendant's
motion for summary judgment, holding that as an illegal alien, the plaintiff was not entitled to the FLSA's protections. 1"7 In reaching this conclusion, the lower court primarily relied on IRCA, which makes it unlawful
for employers to employ undocumented aliens and establishes an escalating series of sanctions for violations of its provisions.158
The Eleventh Circuit disagreed with the district court's analysis.15 ' The
court first looked to the language of the FLSA and pointed out that the
statute's section 3(e) contains a very broad definition of the term "employee."' 0 This definition is followed by several specific exceptions, none
of which implicate or involve immigration status."' As the Supreme
Court reasoned in Sure-Tan, Inc. v. NLRB,16 which held that undocumented aliens are employees for purposes of the NLRA, the Eleventh
Circuit concluded that the FLSA's definitional framework-an expansive
general definition limited by specific exceptions-indicated a Congressional intent to cover as employees all workers not specifically
excepted.103
Having ruled that undocumented aliens are employees within the
meaning of section 3(e), the court addressed the apparent tension between its holding and the objectives of IRCA and concluded that its holding was fully consistent with those objectives.'" First, the court observed
that in section 111(d) of IRCA, Congress had expressly authorized appropriation of additional funds for enforcement activities under the FLSA
related to the employment of illegal aliens.'"Such an appropriation
would not have been necessary had Congress intended, by IRCA, to re156. Id.
157. Id.
158. Id.
159. Id.
160. Id. at 702. FLSA § 3(e) (codified as amended at 29 U.S.C. § 203(e) (1982 & Supp.
1986)), provides in relevant part that "the term 'employee' means any individual employed
by an employer."
161. 846 F.2d at 702.
162. 467 U.S. 883 (1984).
163. 846 F.2d at 702.
164. Id. at 704-05.
165. Id. at 704. IRCA § 111(d) (codified as amended at 8 U.S.C. § 1101 (1982 & Supp.
1987)), provides as follows:
There are authorized to be appropriated, in addition to such sums as may be
available for such purposes, such sums as may be necessary to the Department of
Labor for enforcement activities of the Wage and Hour Division ... in order to
deter the employment of unauthorized aliens and remove the economic incentive
I
for employers to exploit and use such aliens.
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peal the FLSA's coverage of undocumented workers.'" Second, the court
analyzed the policies behind IRCA and decided that holding undocumented aliens to be protected by the FLSA would further those policies. 16 7 Congress designed IRCA to eliminate the economic incentives for
employing illegal aliens by imposing sanctions on employers who do so,
thereby reducing illegal immigration.'" The court reasoned that allowing
undocumented workers to assert rights to the minimum wage and overtime compensation under the FLSA would further discourage employers
from hiring such workers by removing any remaining economic
incentive. 15
The final issue facing the Eleventh Circuit concerned the appropriate
remedy. Having relied on the Supreme Court's decision in Sure-Tan as
support for its conclusion that undocumented workers are "employees"
under the FLSA, the court was also confronted with the holding in SureTan that illegal aliens unlawfully deprived of their jobs could not recover
back pay because, not being lawfully present in the United States, they
were "unavailable" for work.' " The court distinguished Patel on the
ground that, unlike the employees in Sure-Tan, Patel was not trying to
recover for the loss of his job; rather, he was seeking to recover unpaid
minimum wages and overtime compensation for work already performed. 77 Because he actually worked during the period of time covered
by his suit, the court could not logically consider him to have been "unavailable" for work.' 7 2
The tension between the FLSA and the Bankruptcy Code was the sub3
ject of the Eleventh Circuit's decision in Brock v. Rusco Industries.7
Prior to filing for bankruptcy, Rusco, a window and door manufacturer,
had not paid its employees for their final two weeks of work.M4 Shortly
after Rusco filed its bankruptcy petition, the Secretary of Labor sought to
enjoin the sale of Rusco's inventory, contending that any sale of goods
produced by employees not paid the minimum wage would violate the
"hot goods" provision of the FLSA. 7 When the goods were eventually
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.

846 F.2d at 704.
Id. at 704-05.
Id. at 704.
Id.
Id. at 705.
Id.
Id. at 705-06.
842 F.2d 270 (11th Cir. 1988).
Id. at 271.
Id. The "hot goods" provision is found in FLSA

§ 15(a)(1) (codified as amended at

29 U.S.C. § 215(a)(1) (1949)), which provides in part:
[I]t shall be unlawful for any person ... to transport, offer for transportation,
ship, deliver, or sell in commerce, or to ship, deliver, or sell with knowledge that
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sold, the district court transferred the proceeds to the bankruptcy court
and adopted its order that the funds be distributed in accordance with
the priority scheme established in the Bankruptcy Code.17s The Secretary
of Labor appealed, requesting a portion of the sale proceeds equal to the
employees'
minimum wages in order to remove the "taint" from the "hot
'I 7
goods.

The Eleventh Circuit framed the issue before it as "whether Rusco's
proceeding in the bankruptcy court automatically stays an injunctive suit
by the Secretary of Labor under section 17 of the FLSA." 1 Although
Congress clearly has forbidden the sale of goods produced in violation of
the minimum wage provisions of the FLSA, Rusco could only lift the injunction by paying its employees' unpaid minimum wages to the Secretary, who would then turn the money over to the employees.' 7 The practical effect of the Secretary's suit would thus be to give the employees'
minimum wage claims a higher priority than the claims of other creditors
granted priority by the Bankruptcy Code.'"0 To resolve this conflict, the
court turned to section 362(b) of the Bankruptcy Code, which exempts
certain actions from the automatic stay provisions of section 362(a).181
shipment or delivery or sale thereof in commerce is intended, any goods in the
production of which any employee was employed in violation of [the minimum
wage provisions of section 6 or the overtime compensation provisions of section 7]
Id.
176. 842 F.2d at 272.
177. Id.
178. Id. FLSA § 17 (codified as amended at 29 U.S.C. § 217 (1982)), gives federal district
courts the authority to enjoin violations of section 15.
179. 842 F.2d at 272.
180. Id.
181. Id. at 273. Section 362 of the Bankruptcy Code, Pub. L. No. 95-598, 92 Stat. 2570
(1978) (codified as amended at 11 U.S.C. § 362 (1982) [hereinafter "Code"], provides in
relevant part:
(a) Except as provided in subsection (b) of this section, a petition filed under
section 301, 302, or 303 of this title ... operates as a stay, applicable to all entities, of -

(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding
against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the
debtor that arose before the commencement of the case under this title;
(2) the enforcement, against the debtor or against property of the estate, of
a judgment obtained before the commencement of the case under this title;
(b) The filing of a petition under section 301, 302, or 303 of this title ...
operate as a stay -

does not

(4) under subsection (a)(1) of this section, of the commencement or contin-
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Under sections 362(b)(4) and (5), actions brought by a governmental unit
pursuant to its police power, and enforcement of judgments, other than
money judgments, obtained in such actions, are exempt from the automatic stay provision.1"' Because the Eleventh Circuit believed that an injunctive suit brought by the Secretary of Labor to prevent the sale of
"hot goods" is designed to enforce the federal minimum wage law and to
protect legitimate businesses from unfair competition, it concluded that
the Secretary's suit was brought pursuant to his police power."6 Therefore, the suit was exempt from the automatic stay provision.'8 Moreover,
section 362(a) did not bar the Secretary's receipt of the sale proceeds because it was not an award of money damages, but an aspect of enforcement of the injunction."' In effect, the court held that payment of the
minimum wage is a "condition precedent" to the shipment of manufactured goods in interstate commerce, regardless of the Bankruptcy Code's
priorities.'"
The two statutes at issue in Marshall v. Western Grain Co. 67 were the
NLRA and Title VII of the Civil Rights Act of 196486 (Title VII). When
Western Grain closed its facility in Birmingham, Alabama, it paid severance pay to its employees who were not covered by the collective bargaining agreement, most of whom were white, but did not provide severance
pay to its bargaining unit employees, all but one of whom were black.1 '8
Although the collective bargaining agreement contained a severance pay
provision, closure of the facility was not a triggering event entitling bargaining unit employees to severance benefits. 1 The black bargaining unit
members filed suit under Title VII, claiming that Western Grain discriminated on the basis of race by failing to pay severance benefits to them.'
The Eleventh Circuit held that this allegation failed to state a claim of
uation of an action or proceeding by a governmental unit to enforce such
governmental unit's police or regulatory power;
(5) under subsection (a)(2) of this section, of the enforcement of a judgment, other than a money judgment, obtained in an action or proceeding by
a governmental unit to enforce such governmental unit's police or regulatory power; ....
11 U.S.C. § 362.
182. 11 U.S.C. § 362(b)(4), (s) (1982).
183. 842 F.2d at 273.
184. Id.
185. Id.
186. Id. at 274.
187. 838 F.2d 1165 (11th Cir. 1988).
188. Pub. L. No. 88-352, 78 Stat. 253 (1964) (codified as amended at 42 U.S.C. §§ 2000e2000(e)16 (1982)) [hereinafter "Title VII"].
189. 838 F.2d at 1166-67.
190. Id. at 1167 n.1.
191. Id. at 1167.
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discrimination under Title VII.P'" The court stated the following principles governing the relationship between the NLRA and Title VII: (1)
when a collective bargaining agreement discriminates, either on its face or
in its application, on a basis proscribed by Title VII, Title VII requires
the employer to modify the agreement to allay the effects of the discrimination, but (2) when the collective bargaining agreement is not discriminatory, Title VII's concerns must yield to the NLRA's policy against judicial interference in the operation of a duly-authorized agreement.,,
Because the plaintiffs complained that Western Grain treated non-minority, non-bargaining unit employees differently than minority, unit employees, the first principle was inapplicable." As the court emphasized,
"[b]ecause of their unique status in the workplace, bargaining unit employees are never similarly situated with non-bargaining unit employees."" 0 The second principle mandated that the court not intervene in
the collective bargaining process; by electing the union as their bargaining
representative, the plaintiffs sacrificed any right to complain of the more
favorable treatment accorded the non-union employees and had become
obligated to adhere to the terms of the nondiscriminatory agreement negotiated by the union.'"
1
Finally, in Brock v. Emerson Electric Co., Electric & Space Division, 97
the Eleventh Circuit considered what limitations the fourth amendment
to the United States Constitution imposes on the government's ability
under OSHA to inspect an employer's work place and records. The court
noted that, unlike the documents at issue in CaliforniaBankers Association v. Shultz,' the records that OSHA requires an employer to maintain do not contain information that must be regularly reported to the
government.'" Therefore, there is no uniform statutory or regulatory reporting requirement protecting Emerson Electric from arbitrary invasions
of its privacy. 20 In order to protect Emerson Electric's legitimate privacy
interest in its records, the court held that an employer may, without penalty, demand that the government obtain a subpoena before inspecting its
OSHA records.2 0
192. Id. at 1170.
193. Id. at 1168-69.
194. Id. at 1170.
195. Id. (emphasis in original).
196. Id. at 1171.
197. 834 F.2d 994 (11th Cir. 1988).
198. 416 U.S. 21 (1974).
199. 834 F.2d at 996 n.2.
200. Id.
201. Id. at 997; accord McLaughlin v. Kings Island, 849 F.2d 990 (6th Cir. 1988). Contra
McLaughlin v. A.B. Chance Co., 842 F.2d 724 (4th Cir. 1988).
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VI. MISCELLANEOUS
In two cases during this survey period, the Eleventh Circuit addressed
the retroactive application of new rules in the labor area. In the first case,
Ackinclose v. Palm Beach County, Florida,202 the court decided against
retroactive application of the Supreme Court's holding in Garcia v. San
Antonio Metropolitan Transit Authority,'"8 which extended the FLSA's
protections to all state and local government employees. In the second
opinion, Railway Labor Executives Association v. Southern Railway
Co., the court gave its decision to apply a six-month statute of limitations to actions under sections 2 and 6 of the RLA full retroactive force.
The test enunciated in Chevron Oil Co. v. Huson205 governed the
court's analysis in both of these cases. According to the Supreme Court:
First, the decision to be applied nonretroactively must establish a new
principle of law, either by overruling clear past precedent on which litigants may have relied .

. .,

or by deciding an issue of first impression

whose resolution was not clearly foreshadowed .... Second, it has been
stressed that "we must ... weigh the merits and demerits in each case
by looking to the prior history of the rule in question, its purpose and
effect, and whether retrospective operation will further or retard its operation . . . ." Finally, we have weighed the inequity imposed by retroactive application, for "[w]here a decision of this Court could produce inequitable results if applied retroactively, there is ample basis in our cases
for avoiding the 'injustice or hardship' by a holding of
nonretroactivity."20

In Ackinclose, the court determined that all of the Chevron factors militated against retroactive application of the holding in Garcia.207 First, in
overruling the nine-year-old rule of National League of Cities v. Usery,205
Garcia was a clear break from precedent.2 9 Second, retroactive application of Garcia would not further either the implementation or the operation of the rule that all provisions of the FLSA are fully applicable to the
states and their political subdivisions.2 10 In fact, by placing new and un202. 845 F.2d 931 (lth Cir. 1988).
203. 469 U.S. 528 (1985).
204. 860 F.2d 1038 (11th Cir. 1988).
205. 404 U.S. 97 (1971).
206. Id. at 106-07 (citations omitted).
207. 845 F.2d at 933-36.
208. 426 U.S. 833 (1976), overruled, Garcia v. San Antonio Metro. Transit Auth., 469
U.S. 528 (1985).
209. 845 F.2d at 933.
210. Id. at 934-35. The Supreme Court's decision itself effectuated the constitutional
aspect of Garcia, i.e., that the commerce clause gives Congress the authority to enforce the
FLSA against the states and their political subdivisions. Id. at 934.
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expected demands on the states' budgets, retroactive application might
well hinder their ability to comply prospectively with Garcia's mandate. "'1 Third, although the county's interpretation of National League of
Cities might have been incorrect, its reliance on that decision was reasonable; therefore, retroactive application of Garcia would be inequitable1 1'
The court reached the opposite conclusion in Southern Railway."'3 The
Eleventh Circuit's decision in that case was a logical extension of the
principles developed in DelCostello and Smallakoff.'" With respect to
the second prong of the Chevron analysis, the court believed that retroactive application of the six-month limitations period would further the interest in the prompt, private settlement of labor disputes. 1 The third
Chevron factor also did not support a holding of nonretroactivity because
the court's decision in Southern Railway was not unforeseeable." 6 In
light of this analysis, retroactive applications of new rules by the Eleventh Circuit will probably become more common in the future. As the
subject matters covered by the various labor statutes continue to overlap,
the court will be likely to reason that its decisions under one labor statute
have been foreshadowed by its decisions under another. Whether this
prediction is accurate will surely be the subject of future labor law
surveys.

211,
212.
213.
1986).
214.
215.
216.

Id. at 935.
Id. at 935-36.
Contra InternationalAss'n of Machinists v. Aloha Airlines, 790 F,2d 727 (9th Cir.
860 F.2d at 1043.
Id. at 1044.
Id.

