
Federal Taxation

by Steven C. Evans*

This Article reviews the substantive tax cases that the Eleventh Circuit
decided in 1988. In addition, this Article reviews an en banc decision of
the Eleventh Circuit that affects many tax practitioners, although the
case did not directly involve any federal tax issues.'

I. ALLOCATION OF INCOME

In Central Bank of the South v. United States,2 taxpayers filed suit in
district court seeking an income tax refund.' Lonnie Russell purchased
earth moving equipment in 1978 and 1979. Russell leased the equipment
to Wellington Park Land Company ("Wellington"), a company owned by
Russell's wife, Eleanor Russell, and their children, in order to develop an
industrial park near Birmingham, Alabama." The terms of the oral agree-
ment obligated Wellington to pay Russell the standard "blue book"
rental amounts for the equipment.' The blue book rates were based on
daily and monthly payments.' The terms of the oral lease, however, did
not obligate Wellington to make periodic daily or monthly payments.' In-
stead, the lease only required Wellington to make payments on the equip-
ment upon sale of the company's industrial park lots.'
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1. See infra text accompanying notes 140-71.
2. 834 F.2d 990 (11th Cir. 1988).
3. Id. at 991.
4. Id. at 991-92.
5. Id. at 992.
6. Id.
7. Id.
8. Id.
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After the Internal Revenue Service investigated Mr. and Mrs. Russell's
joint tax returns for 1978 and 1979, the Commissioner allocated to the
Russells the unpaid rent that Lonnie Russell had agreed to charge Wel-
lington.' The Commissioner allocated this unpaid rent under section 482
of the Internal Revenue Code,"0 which provides that the Commissioner
may allocate income between a group of controlled entities if necessary to
prevent evasion of taxes or to clearly reflect the income of such entities.1
Following Lonnie Russell's death in 1983, Mrs. Russell paid the tax defi-
ciencies and filed claims for a refund on her behalf and on behalf of Mr.
Russell's estate.1

2 After the Internal Revenue Service denied the refund
claims, taxpayers instituted a suit for refund in district court.18 The dis-
trict court held that the oral lease was an "arm's length transaction" and
ordered a refund to the taxpayers." The United States consequently
appealed.15

The Eleventh Circuit cited section 1.482-2(c)(1) of the Treasury Regu-
lations,16 which provides that the Commissioner may allocate income
under section 482 of the Internal Revenue Code when one member of a
group of controlled entities leases property to another member of the
same group "without charge or at a charge not equal to an arm's length
rental charge.""17 The principal issue on appeal was whether taxpayers
presented sufficient evidence to establish an arm's length rental charge.1'
The district court determined that the term "arm's length rental charge"
referred only to the amount of rent charged and not the terms of pay-
ment.19 The district court held that, based on the amount of rent charged,
the lease between Lonnie Russell and Wellington constituted an arm's
length transaction."

The Eleventh Circuit agreed with the government that the term "arm's
length rental charge" includes both the terms and conditions of payment
as well as the monetary amount affixed to the rental. 21 The court quoted
Treasury Regulation section 1.482-2(c)(2),21 which states that an arm's

9. Id.
10. I.R.C. § 482 (1982).
11. Id.
12. 834 F.2d at 992.
13. 646 F. Supp. 639 (N.D. Ala. 1986).
14. Id. at 643.
15. 834 F.2d at 991.
16. Treas. Reg. § 1.482-2(c)(1) (1985).
17. 834 F.2d at 992 (citing Treas. Reg. § 1.482-2(c)(1) (1985)).
18. Id. at 992-93.
19. Id. at 993.
20. Id.
21. Id.
22. Treas. Reg. § 1.482-2(c)(2) (1985).
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length rental charge is "the amount of rent which was charged or would
have been charged for the use of same or similar property during the time
it was in use, in independent transactions with or between unrelated par-
ties. ''28 The Eleventh Circuit also noted that a taxpayer has the burden of
proof to overcome the presumption of correctness of a deficiency determi-
nation by the Commissioner and, consequently, when a taxpayer chal-
lenges the Commissioner's allocation under section 482, the taxpayer
must present evidence of both the amount and terms of independent
transactions of uncontrolled companies, unrelated to the taxpayer, in or-
der to prove that the transaction was an arm's length transaction.""

The Eleventh Circuit reviewed the record and found that taxpayers
had failed to produce any evidence that independent parties would have
entered into a contingent arrangement similar to the arrangement en-
tered into between Lonnie Russell and Wellington whereby Wellington
made lease payments only upon the sale of its industrial park lots.2' The
court also stated that the district court's reliance upon a Sixth Circuit
case for the proposition that the Internal Revenue Code does not author-
ize the Commissioner to allocate income when no income exists was mis-
placed because the Sixth Circuit court decided the case prior to the pro-
mulgation of the regulations under section 482.26 As a result, the Eleventh
Circuit reversed the judgement of the district court.2 7

II. FEDERAL TAX CREDITS

The taxpayer in Munford, Inc. v. Commissioner was a corporation
that owned and operated a refrigerated warehouse in Atlanta, Georgia. 9

In 1976, taxpayer ("Munford") completed construction of an addition to
the warehouse that included a refrigerated area comprising approximately
34,650 square feet used to store prepackaged frozen foods .3 Munford
claimed investment tax credits for its taxable year ending December 30,
1976, with respect to its costs relating to the addition.31 Following an au-
dit, the Commissioner disallowed all of the claimed investment tax credit
except for a portion claimed with respect to certain interior parts of the
addition's refrigeration system.'2 The Tax Court determined that the

23. 834 F.2d at 993 (quoting Treas. Reg. § 1.482-2(c)(2) (1985)).
24. Id.
25. Id. at 993-94.
26. Id. at 994.
27. Id.
28. 849 F.2d 1398 (11th Cir. 1988).
29. Id. at 1399.
30. Id.
31. Id. at 1399-1400.
32. Id. at 1400.
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Commissioner properly disallowed the investment tax credit for costs al-
locable to the structural elements of the refrigerated area and Munford
appealed.38 The sole issue on appeal was whether the taxpayer was enti-
tled to an investment tax credit under section 38 of the Internal Revenue
Code3 with respect to the entire cost of the refrigerated portion of the
addition. 5

The Eleventh Circuit noted that property must meet the definition of
"section 38 property" in order to qualify for an investment tax credit."
The court stated that the Internal Revenue Code establishes two ways
that property may qualify as section 38 property: (1) by qualifying as
"tangible personal property" as defined in Internal Revenue Code section
48(a)(1)(A),37 or (2) by qualifying as "other tangible property" other than
a building and its structural components if such property is used as an
integral part of, or used in connection with, one of the qualifying activi-
ties delineated in section 48(a)(1)(B)(i) 38 of the Internal Revenue Code.3'
The Commissioner argued that the addition constituted a building and,
therefore, was not tangible personal property.40 In response, taxpayer
contended that the addition was in essence a giant refrigerator and,
therefore, constituted tangible personal property. 1

The Eleventh Circuit first addressed whether the Tax Court's determi-
nation that the addition was not a building was clearly erroneous.'2 The
court noted that two tests, the "appearance test" and the "functional
test," are used to determine whether property constitutes a building.'
The court agreed that, based upon the testimony and photographs in the
trial record, the addition resembled a building." Furthermore, the court
stated that since the primary purpose of the addition was storage, the
refrigerated portion of the addition was a building under the functional
test of Treasury Regulation section 1.48-(e)(1). 45

The court then considered whether the refrigerated area of the addition

33. 87 T.C. 463 (1986).
34. I.R.C. § 48(a)(1)(A) (1982).
35. 849 F.2d at 1400.
36. Id.
37. I.R.C. § 48(a)(1)(A) (1982).
38. Id. § 48(a)(1)(B). 849 F.2d at 1401.
39. 849 F.2d at 1401.
40. Id. at 1402.
41. Id.
42. Id.
43. Id. (citing Illinois Cereal Mills, Inc. v. Commissioner, 789 F.2d 1234, 1238-39 (7th

Cir. 1986); Consolidated Freightways, Inc. v. Commissioner, 708 F.2d 1385, 1387-90 (9th Cir.
1983); A.C. Monk & Co. v. United States, 686 F.2d 1058, 1061 (4th Cir. 1982)).

44. Id. at 1402-03.
45. Id. at 1403. See Treas. Reg. § 1.48(e)(1) (1976).
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constituted "tangible personal property" as defined in section 48(a)(1)(A)
of the Internal Revenue Code.4 The court noted that this definition ex-
cluded not only buildings but also other inherently permanent structures
and their structural components.4 7 Taxpayer contended that since the
structural components of the refrigerated area of the addition operated
with the refrigeration system to cause the building to function in the
same manner as a giant refrigerator, the entire refrigerated area should be
considered property in the nature of machinery and qualify as tangible
personal property nothwithstanding the fact that it is an inherently per-
manent structure."4

Taxpayer relied upon Weirck v. Commissioner,49 in which the Tax
Court found that line towers and sheave assemblies of a ski lift cable sup-
port constituted section 48(a)(1)(A) property.50 The Eleventh Circuit dis-
tinguished Weirck, however, because the structural components and the
refrigeration system of the addition served separate functions.' The
court noted that the line towers and sheave assemblies in Weirck were
integrally related in function and that it was just as economical to replace
both the line tower and the sheave assemblies as it was to replace either
item separately. ' Consequently, the Eleventh Circuit affirmed the Tax
Court's determination that the taxpayer was not entitled to an invest-
ment tax credit with respect to the refrigerated portion of the addition."'

In a dissent, Justice Clark stated that the addition was obviously a gi-
ant refrigerator.4 Justice Clark also said that a refrigerator was "tangible
personal property by regulation." 's He noted that the taxpayer had cho-
sen to build one giant refrigerator rather than building a warehouse with
numerous smaller refrigerators inside." Justice Clark analyzed the com-
ponents of the addition in great detail and concluded that the compo-
nents were not principally structural in this case because the components
were used in the refrigeration process.' 7 Justice Clark said that it was
unfair to penalize the taxpayer for choosing to construct one large refrig-

46. 849 F.2d at 1404 (citing I.R.C. § 48(a)(1)(A) (1982)).
47. Id.
48. Id. at 1405.
49. 62 T.C. 446 (1974).
50. Id. at 454.
51. 849 F.2d at 1406.
52. Id. at 1406-07.
53. Id. at 1407.
54. Id. (Clark, J., dissenting).
55. Id.
56. Id. at 1407-08.
57. Id. at 1408-11.
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erator rather than several smaller refrigerators within a single
warehouse."

III. FEDERAL TAX PROCEDURE

A. Statute of Limitations

In Sly v. United States,69 the Internal Revenue Service (the "Service")
filed tax liens in 1981 against two parcels of real property owned by tax-
payers Don and Joann Sly." On April 19, 1982, the Service filed a notice
of seizure. In response, the Slys filed a claim for a refund on June 7,
1982.62 After the Service determined that the value of the property was
insufficient to justify the cost of a sale, the Service returned the real
property to the Slys on August 3, 1982. ss Subsequently, the Service de-
nied the Slys' claim for a refund on October 26, 1984." On March 25,
1984, the Slys' outstanding tax liability was satisfied after the Service
seized and sold the Slys' automobile.65 On April 26, 1985, the Slys filed an
amended refund claim which the Service denied." The Slys subsequently
commenced an action for a refund in the district court .

The district court granted a directed verdict for the government be-
cause the Slys filed neither of their refund claims within the applicable
statute of limitations." Section 6511 of the Internal Revenue Code re-
quires that a taxpayer file a refund claim within three years following the
date on which the return is filed or within two years after the tax is
paid."s Taxpayers asserted that they paid the tax when the real property
was seized on April 19, 1982, and that they filed a timely claim on June 7,
1982, less than two months after the seizure.70 The government contended
that the seizure did not constitute payment and that the Slys did not
make any payments while the Service seized and sold the Slys' automo-
bile on March 25, 1983.71 Consequently, the government argued that the
Slys' initial refund claim was premature and the Slys' second refund

58. Id. at 1412.
59. 836 F.2d 1310 (11th Cir. 1988).
60. Id. at 1311.
61. Id.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id.
67. Id.
68. Id.
69. I.R.C. § 6511 (1982).
70. 836 F.2d at 1311.
71. Id.
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claim was outside the two-year statute of limitations by one month."
The sole issue on appeal was whether the seizure of the Slys' real prop-

erty constituted payment of the tax for purposes of triggering the two-
year statute of limitations under section 6511 of the Internal Revenue
Code.73 Although the Eleventh Circuit noted that it had never explicitly
addressed this issue, the court cited a former Fifth Circuit case stating
that a tax is not "paid" until property is seized, sold and the proceeds
applied to the tax liability.7 4 In addition, the Eleventh Circuit cited a
bankruptcy case in which the Supreme Court held that the seizure of
property by the Internal Revenue Service did not divest a taxpayer of his
ownership of the property until the Service sold the property at a tax
sale." The court held that payment could only occur when the Service
became the "owner" of the property, which did not occur until the prop-
erty was sold."' The court also stated that policy considerations of cer-
tainty and predictability required that the tax be "paid" when the prop-
erty is sold because the value of the property would be uncertain at the
time of seizure. 7 Consequently, the court affirmed the decision of the dis-
trict court.78

The taxpayer in United States v. Phillips'9 was convicted for failing to
file an income tax return for 1979 in violation of Internal Revenue Code
section 7203." Nine days after his trial, taxpayer filed a motion for judg-
ment of acquittal requesting that the trial court dismiss his indictment
due to the government's failure to comply with the six-year statute of
limitations set forth in Internal Revenue Code section 6531(4)." The trial
court denied Phillips' motion for acquittal and Phillips appealed.8'

Phillips and his wife had filed an application for an automatic exten-
sion for filing their 1979 income tax return. 8" They signed their applica-
tion on April 15, 1980, and the Service received it on May 17, 1980."
Neither party presented evidence regarding the postmark date on the en-
velope."' The Service denied the application for an extension but granted

72. Id.
73. Id.
74. Id. (citing Clark v. Campbell, 501 F.2d 108 (5th Cir. 1974)).
75. Id. at 1311-12 (citing United States v. Whiting Pools, Inc., 462 U.S. 198 (1983)).
76. Id. at 1312.
77. Id.
78. Id.
79. 843 F.2d 438 (11th Cir. 1988).
80. Id. at 439. See I.R.C. § 7203 (1982).
81. 843 F.2d at 439. I.R.C. § 6531(4) (1982).
82. 843 F.2d at 439.
83. Id. at 441-42.
84. Id. at 442.
85. Id.
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taxpayer a ten-day grace period to file his return." Consequently, the
Service notified Phillips that he had until May 27, 1980, to file his re-
turn.07 The trial court found that the six-year statute of limitations began
running on May 21, 1980, and that since the grand jury indicted Phillips
on May 6, 1986, the six-year statute of limitations had not run."

The Eleventh Circuit held that the district court erred in finding that
an extension had been granted to Phillips and that the statute of limita-
tions began running on May 21, 1980.9 The Eleventh Circuit examined
Treasury Regulation section 1.6081-4,90 which sets forth the rules for ex-
tensions for filing individual income tax returns. The court noted that
Phillips had complied with only one of the four requirements for acquir-
ing an automatic extension of time." The court also did not agree with
the Service's position that it has the authority to grant a ten-day exten-
sion to a taxpayer upon the denial of a taxpayer's request for an auto-
matic extension since the regulation requires that the Service mail a no-
tice of termination of extension at least ten days prior to terminating an
extension." The court stated, however, that the ten-day requirement only
applied if a taxpayer had obtained a valid extension, which was not done
in this case.' 3 Consequently, the Eleventh Circuit held that the statute of
limitations began running on April 15, 1980, the due date for taxpayer's
1979 tax return, instead of May 21, 1980." As a result, the Eleventh Cir-
cuit reversed the district court's judgement denying taxpayer's motion for
acquittal."

B. Venue

Taxpayers in Becker v. Commissioner" appealed from a decision of the
Tax Court determining deficiencies for 1979 and 1980.11 Taxpayers were
Minnesota residents at the time they filed their petition for a redetermi-
nation with the Tax Court.8 By the time taxpayers appealed, however,
taxpayers had moved to Florida and within the jurisdiction of the Elev-

86. Id.
87. Id.
88. Id.
89. Id.
90. Treas. Reg. § 1.6081-4 (1985).
91. 843 F.2d at 442.
92. Id. at 443.
93. Id.
94. Id.
95. Id.
96. 852 F.2d 524 (11th Cir. 1988).
97. Id. at 524.
98. Id.
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enth Circuit."
The Eleventh Circuit noted that venue for review of Tax Court deci-

sions is set forth in Internal Revenue Code section 7482(b).*00 This sec-
tion states that the United States Court of Appeals may review Tax
Court decisions for the circuit in which the petitioner legally resides.'0 1

Legal residence is determined at the time taxpayer files a petition seeking
redetermination of tax liability with the Tax Court.10 2 Notwithstanding
this rule, the Secretary and the taxpayer may stipulate that any United
States Court of Appeals may review the Tax Court determination.'

The court concluded that proper venue for this appeal was in the
Eighth Circuit since taxpayers resided in Minnesota at the time they filed
the petition and the parties had not stipulated that the Eleventh Circuit
review the case.'" The Commissioner asked the Eleventh Circuit to dis-
miss the appeal for lack of venue while taxpayers asked that the Eleventh
Circuit transfer the appeal to the appropriate circuit if the court found
venue improper.101

The court stated that it must determine whether it had the authority
to transfer the appeal and, if so, whether this case was suitable for the
exercise of that authority.'" The court noted that two cases directly on
point had reached different results. 107 The Fifth Circuit had determined
that it did not have the power to transfer a similar appeal because the
Internal Revenue Code did not contain any provision for a transfer of tax
cases to another circuit.' 0 ' Contrary to this position, the District of Co-
lumbia Circuit had concluded that the applicable statutes left intact a
federal court's pre-existing inherent authority to transfer an appeal when
it is not the court of proper venue.' The Eleventh Circuit noted that if
taxpayers had to file a new appeal, the appeal would not be timely."0 The
Eleventh Circuit stated that since the time for filing a new appeal had
expired and because of the important right of an appellate review, it was
in the best interest of justice to transfer taxpayers' appeal to the appro-
priate circuit."' Consequently, the Eleventh Circuit granted the taxpay-

99. Id.
100. Id. See I.R.C. § 7482(b) (1987).
101. I.R.C. § 7482(b) (1987).
102. Id.
103. 852 F.2d at 524-25 (citing I.R.C. § 7482(b) (1982)).
104. Id. at 525.
105. Id.
106. Id.
107. Id.
108. Id. (citing Becker v. Commissioner, 716 F.2d 285 (5th Cir. 1983)).
109. Id. (citing Alexander v. Commissioner, 825 F.2d 499 (D.C. Cir. '1987)).
110. Id.
111. Id. at 526.
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ers' motion and transferred their appeal to the Eighth Circuit." '

C. Assessment and Notice of Deficiency

The Palm Beach County Sheriff discovered Albert Matut, taxpayer in
Matut v. Commissioner,"m in possession of $175,000 in cash on April 21,
1983.11" Matut denied ownership of the cash and asserted that it belonged
to Mario Lignarolo.'1 5 COINPA, a Panamanian corporation, allegedly em-
ployed Lignarolo to collect money owed to COINPA and to deposit the
collected cash in COINPA accounts at Miami area banks. " " The sheriff
seized the cash and notified the Internal Revenue Service as well as
Lignarolo.117 The Service utilized the jeopardy presumption of Internal
Revenue Code section 6867"0 and made a termination assessment in the
amount of $87,500, or fifty percent of the seized cash, against Matut. In
July 1983, Matut and Lignarolo petitioned the district court to review the
reasonableness of the termination assessment. " At the district court
hearing, Lignarolo testified that COINPA owned the cash when the Sher-
iff seized it and since Lignarolo had later paid COINPA the $175,000
from his own pocket, Lignarolo succeeded COINPA as the legal owner of
the cash."' The district court dismissed Matut's and Lignarolo's
complaint.

1 21

In June 1984, the Service issued a statutory notice of deficiency in the
amount of $87,500 to Matut.2 2 Matut petitioned the Tax Court for a re-
determination of the tax and Lignarolo moved to intervene as a party
petitioner.123 Matut and Lignarolo claimed that the Tax Court should
substitute Lignarolo for Matut as the taxpayer.12

4 The Tax Court voted,
however, to dismiss the petition for redetermination for lack of jurisdic-
tion because the government issued the statutory notice of deficiency to
the wrong person.125 The majority concluded that the service should have
issued the statutory notice of deficiency to COINPA or to Lignarolo since
both COINPA and Lignarolo had acknowledged ownership of the seized

112. Id.
113. 858 F.2d 683 (11th Cir. 1988).
114. Id. at 685.
115. Id.
116. Id.
117. Id.
118. I.R.C. § 6867 (1982). 858 F.2d at 684.
119. 858 F.2d at 684.
120. Id. at 685.
121. Id.
122. Id.
123. Id.
124. Id.
125. Id.
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cash. 1 6 The government appealed the Tax Court's decision.
The Eleventh Circuit decided that section 6867 of the Internal Revenue

Code 1 27 allows an assessment to be made against a possessor of $10,000 or
more of cash, or cash equivalents, if the possessor disclaims ownership of
the money and no other person that the Service can readily identify as
the owner comes forward and sufficiently acknowledges ownership of the
cash. 1 2 In those circumstances, the cash is presumed to be previously un-
taxed income of the possessor and is taxed at a fifty percent rate.2 9 If the
true owner sufficiently acknowledges ownership and his identity can be
readily ascertained, he can be substituted for the possessor as the tax-
payer so the owner's actual tax liability, rather than the fifty percent tax,
can be calculated.130 The Eleventh Circuit then decided that the term
"owner" as used in section 6867 refers to the owner on the seizure date."'
The court stated that allowing a person who becomes owner subsequent
to the seizure to be considered the "owner" under section 6867 would
defeat the statutory purpose of taxing the person responsible for the ac-
cumulation of the cash.13 2 In addition, the court noted that allowing a
subsequent owner to qualify as the owner under section 6867 would cre-
ate the potential that the true owner could use a "straw man" to claim
the cash. 3 By using a "straw man," the true owner could avoid present-
ing himself for taxation.'" The true owner might use a "straw man" if he
generated the cash illegally or if the owner had a higher tax rate than the
"straw man.""'

The Eleventh Circuit then reviewed the facts of the case and concluded
that Lignarolo was not the true owner of the cash on the seizure date. 3 6

In addition, the court noted that the only evidence that COINPA owned
the cash on the seizure date was a letter written in Spanish from
COINPA to Lignarolo.137 The court stated that this was not a sufficient
acknowledgement by COINPA of its ownership of the cash since the
sources of the money collected by Lignarolo were not specified and since
COINPA was not registered to do business in Florida and had not filed

126. Matut v. Commissioner, 88 T.C. 1250 (1985).
127. I.R.C. § 6867 (1982).
128. 858 F.2d at 686.
129. Id.
130. Id.
131. Id. at 687.
132. Id.
133. Id.
134. Id.
135. Id.
136. Id.
137. Id.
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any federal income tax returns. 1 8 Consequently, the Eleventh Circuit va-
cated the judgment of the Tax Court and remanded the case with instruc-
tions to enter a deficiency judgment against Matut as possessor of the
cash. s '

IV. EMPLOYEE BENEFIT PLANS

Blessitt v. Retirement Plan for Employees of Dixie Engine Co.140 is an
important case to tax practitioners although the case arises under the
provisions of the Employee Retirement Income Security Act of 1974
("ERISA").' 4

1 In Blessitt, Dixie Engine Co. ("Dixie") terminated its de-
fined benefit pension plan.1 41 All of the participants in Dixie's plan
elected lump-sum distribution of their benefits rather than annuities
commencing at their retirement age.148 After the lump-sum benefits were
paid out, approximately forty-six percent of the plan's assets reverted
back to Dixie.144 Some of the participants were dissatisfied with the
amount of their benefits and filed a class action complaint against Dixie
alleging violations of ERISA on various counts. 4 The counts alleged that
Dixie had used the wrong formula to calculate the benefits payable to
participants. 14 Specifically, the participants alleged the reversion of as-
sets to Dixie violated ERISA because Dixie should have given credit to
the participants for service after the termination of the pension plan as if
the participants worked until normal retirement age.'14

The district court granted summary judgment for Dixie on this issue
and the participants appealed to the Eleventh Circuit. '4 In 1987, an
Eleventh Circuit panel reversed the decision of the district court. 14 This
decision caused a furor in the employee benefits community. A petition
for a rehearing en banc was granted that vacated the panel opinion.'5

The Eleventh Circuit reviewed section 4044 of ERISA,"' as well as
other statutes under ERISA and the Internal Revenue Code which specif-

138. Id. at 688.
139. Id.
140. 848 F.2d 1164 (11th Cir. 1988).
141. 29 U.S.C. §§ 1001-1368 (1982).
142. 848 F.2d at 1165.
143. Id.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id.
149. Blessitt v. Retirement Plan for Employees of Dixie Engine Co., 817 F.2d 1528 (11th

Cir. 1988) (panel decision).
150. 848 F.2d at 1166.
151. 29 U.S.C. § 1344 (1982).
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ically allow assets to revert to an employer upon the termination of a
defined benefit plan.152 The court also noted that it was required to give
great deference to the interpretations and regulations of the Pension Ben-
efit Guaranty Corporation ("PBGC"), the Service, and the Department of
Labor ("DOL"), the administrative agencies responsible for enforcing and
interpreting ERISA. 5 s

The Eleventh Circuit listed six categories of benefits set forth in
ERISA section 4044(a)."' Although the Eleventh Circuit panel had held
that unaccrued benefits fell within the sixth category of "all other bene-
fits under the plan,"15 5 the court stated that Dixie's plan did not provide
for benefits based on anticipated future years of service.' Consequently,
the court held that benefits based on future years of service did not fall
within any of the six categories set forth in ERISA section 4044(a).,51

The Eleventh Circuit also noted that a reversion of plan assets was a
specific exception to the exclusive benefit and non-inurement rules of
ERISA and the Internal Revenue Code.'"6 The court reviewed numerous
regulations and administrative interpretations of the PBGC, the Service,
and the DOL, all of which stated that an employer need satisfy only ben-
efits accrued under a plan through the date of termination, and not bene-
fits that would accrue in the future after the termination of the plan.15

The court also noted that no case ever held that an employer is re-
quired to pay employee retirement benefits based on future years of ser-
vice not yet worked upon the termination of a defined benefit plan.'"
The court cited several cases in which courts held that benefits will cease
upon actual termination of the plan."" The court noted that Blessit's reli-

152. 848 F.2d at 1167.
153. Id.
154. Id. at 1168 (citing 29 U.S.C. § 1344 (1982)).
155. Id.
156. Id. at 1169.
157. Id.
158. Id. at 1170.
159. Id. at 1170-72 (citing Trees. Reg. § 1.401-2(b)(1) (1982) (employer may recover ex-

cess assets if liabilities accrued through the termination of the trust are satisfied); Rev. Rul.
85-6, 1985-1 C.B. 133 (only fixed and contingent liabilities prior to termination of plan must
be satisfied prior to revision); I.R.S. Pub. No. 778, Part 3(d) (February 1972) (defines fixed
and contingent liabilities as liabilities accrued up to the date of a plan's termination); PBGC
News Release 84-23 (May 23, 1984), reprinted at 11 Pens. Rep. (BNA) 724 (May 28, 1984)
(only accrued benefits must be satisfied before reversion); PBGC Opinion Letter 96-1 (Janu-
ary 15, 1986) (benefit entitlements are calculated only with reference to service accrued up
to the date of a plan's termination)).

160. Id. at 1172.
161. Id. at 1172-73 (citing In re Pension Plan for Employees of Broadway Maintenance,

707 F.2d (2d Cir. 1983); In re Syntex Fabrics, Inc. v. Pension Plan, 698 F.2d 199 (3d Cir.
1983); PBGC v. Heppenstall, 633 F.2d (3d Cir. 1980) (in which each court held that employ-
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ance upon Arnato v. Western Union International"' and TiUy v. Mead
Corp.1" was misplaced because both cases dealt with early retirement
benefits that had already accrued, not with normal retirement benefits for
service that had not yet been performed. '" The court also noted that the
legislative history of a recent amendment to section 411(d)(6) of the In-
ternal Revenue Code' 6" was inherently inconsistent with Blessit's position
since there would be no need for section 411(d)(6) if employees were re-
quired to be credited with future years of service.' Section 411(d)(6)
provides that service by a participant after a plan's termination may be
used to count towards certain "retirement-type" subsidies contained in a
plan.1

6
7

The Eleventh Circuit dismissed Blessit's contention that Dixie's com-
putation of benefits violates the public policy of ERISA.' " The court
stated that allowing employers to recover plan assets only after funding
benefits that were unaccrued would tend to encourage employers to mini-
mally fund plans, thereby increasing the possibility that plan assets
would be insufficient even to meet accrued benefits.'" In addition, the
court stated that it was not inequitable to permit employers to receive the
benefit of upside investment risk since the employer bore the downside
investment risk that plan assets would be insufficient to meet accrued
benefit requirements.1 70 Consequently, the Eleventh Circuit held that rel-
evant statutes, regulations, administrative interpretations, case law and
policy considerations indicated that Blessit's position was untenable and
affirmed the judgment of the district court. 71

V. PAYMENT OF TAXES IN BANKRUPTCY

Taxpayer in In re A&B Heating & Air Conditioning, Inc.172 was a cor-
poration that filed a petition for reorganization under Chapter 11 of the
Bankruptcy Code.'" The proposed bankruptcy payment plan provided

ees had no justifiable expectation of continued employment and benefit accrual after plan
termination date)).

162. 773 F.2d 1402 (2d Cir. 1985), cert. denied, 474 U.S. 1113 (1986).
163. 815 F.2d 989 (4th Cir. 1987).
164. 848 F.2d at 1173-74.
165. I.R.C. § 411(d)(6) (1982).
166. 848 F.2d at 1175.
167. Id.
168. Id. at 1176.
169. Id. at 1177.
170. Id. at 1177-78.
171. Id. at 1179.
172. 861 F.2d 1538 (11th Cir. 1988).
173. Id. at 1539.
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for payment of taxpayer's federal tax liability over a period of not more
than six years with the first payments allocated toward withheld employ-
ment taxes.17"4 The government objected to taxpayer's reorganization plan
since the sole stockholder and president of the taxpayer corporation
would be relieved of his individual liability under Internal Revenue Code
section 6672175 as a person responsible for payment of these employment
taxes.7  The government argued that tax payments made pursuant to a
bankruptcy plan are involuntary and, as such, the debtor should not be
permitted to allocate his payment of taxes.1 7

In 1987, the Eleventh Circuit held that the allocation of payments
should be decided on a case-by-case basis in order that the equities con-
cerning the particular allocation can be considered. 17

0 The Eleventh Cir-
cuit remanded the case to the district court and directed that the Bank-
ruptcy Court make specific findings regarding whether the debtor should
be allowed to allocate its payment of taxes.17

9

The government subsequently filed a petition for writ of certiorari to
the Supreme Court of the United States seeking to resolve an alleged con-
flict between the holding of the Eleventh Circuit and the holdings of
other circuits that a debtor is not entitled to designate the allocation of
involuntary payments of tax liabilities.' 80 In the meantime, the sole share-
holder of the corporate taxpayer sold his house and paid the liability as-
sessed against him under section 6672 of the Internal Revenue Code.181
Consequently, taxpayer argued that the case was moot.' s' The Supreme
Court granted a writ of certiorari on May 26, 1988, vacating the opinion
of the Eleventh Circuit and remanding the case to consider the question
of mootness."1

8

The Eleventh Circuit did not agree that the payment of tax under In-
ternal Revenue Code section 6672 rendered the allocation of payment
question moot.' The court noted that payment by a responsible person
of his section 6672 liability did not necessarily abate the taxpayer's liabil-
ity because a responsible person could still seek a refund under Internal
Revenue Code section 6511.165 The court noted that until a final adjudica-

174. Id.
175. I.R.C. § 6672 (1982).
176. 861 F.2d at 1539.
177. Id.
178. 823 F.2d 462, 465 (11th Cir. 1988).
179. Id. at 466.
180. 861 F.2d at 1539.
181. Id.; I.R.C. § 6672 (1982).
182. 861 F.2d at 1539.
183. 108 S. Ct. 1724 (1988).
184. 861 F.2d at 1539.
185. Id.; I.R.C. § 6511 (1982).
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tion of a refund suit or until the time of filing a refund suit had expired,
it was not 'certain that the government would be able to retain the
payment.'"

The court then had some terse words for taxpayer. The Eleventh Cir-
cuit noted that taxpayer had argued that the case was moot, yet that tax-
payer still clinged to its allocation of taxes in its reorganization plan.""
The court stated that neither the Eleventh Circuit nor the Supreme
Court had time to be taken up with "gamemanship.""'8 Consequently, the
Eleventh Circuit gave taxpayer thirty days to remove the allocation of
taxes provision from its reorganization plan and, if such alteration was
made, the court agreed to consider the case moot."' If taxpayer did not
remove the designation provision, however, the court stated that it would
not consider the case moot and that it would reinstate its 1987 opinion.'"

Taxpayers in United States v. Michaels"' filed amended joint income
tax returns seeking refunds for 1977 and 1978."1' Taxpayer Robert
Michaels filed the tax returns while his bankruptcy petition was pending
but after taxpayer Margaret Michaels' discharge on a voluntary bank-
ruptcy petition.'"1 The Service paid the refunds to taxpayers.19 The Ser-
vice then sought recovery of the refunds under Internal Revenue Code
section 7405'"* claiming that the refunds were erroneously paid to taxpay-
ers.'" Section 7405 of the Internal Revenue Code provides that a refund
erroneously paid may be recovered in a civil action brought in the name
of the United States."97 The district court awarded summary judgment to
the Service and held that the Service erroneously paid the refunds to
taxpayers.'"

On appeal the Eleventh Circuit noted that the taxable years for which
taxpayers sought refunds were prior to the date on which the taxpayers'
bankruptcy petitions were filed.'" As a result, the Eleventh Circuit stated
that section 542(a) of the Bankruptcy Code200 required that the refunds

186. 861 F.2d at 1540.
187. Id.
188. Id.
189. Id.
190. Id.
191. 840 F.2d 901 (11th Cir. 1988).
192. Id. at 901.
193. Id.
194. Id.
195. I.R.C. § 7405 (1982).
196. 840 F.2d at 901.
197. Id. (citing I.R.C. § 7405 (1982)).
198. Id.
199. Id.
200. 11 U.S.C. § 542(a) (1982).
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be turned over to the bankruptcy trustees.201 Taxpayers agreed that Rob-
ert Michaels' portion of the refund was payable to his bankruptcy trustee
since his bankruptcy proceeding was still pending.0 Taxpayers argued,
however, that since Margaret Michaels' bankruptcy proceeding had been
terminated, there was no trustee to receive her share and, consequently,
summary judgment was improper because it was impossible to ascertain
proper allocation of the refunds between the taxpayers.0 " The court,
however, held that Margaret Michaels was not entitled to any portion of
the refund, even if this required that her bankruptcy estate be reopened
to accept the refund.20' The court noted that this litigation decided
whether the refunds were erroneous and did not involve the issue as to
whom the refunds were payable.10 Consequently, the Eleventh Circuit
affirmed the district court's summary judgment entitling the Service to
recoup the refunds.'"

VI. TAX EXEMPT ORGANIZATIONS

In American Association of Christian Schools Voluntary Employees
Beneficiary Association Welfare Plan Trust v. United States,0 7 the
American Association of Christian Schools Voluntary Employees Benefi-
ciary Association Welfare Plan Trust (the "Trust"), through its trustees,
brought a suit seeking a refund of federal income taxes paid in two taxa-
ble years on the grounds that the Trust was tax-exempt.20 8 The Trust was
established by the American Association of Christian Schools, Inc. (the
"Association"), a tax-exempt association of fundamentalist Christian
schools founded in the early 1970s to promote Christian education.'09

The Trust provides health, hospital, disability, life, accidental death
and dismemberment, and prescription drug insurance benefits to mem-
bers, school employees and their dependents and beneficiaries. 10 The
Trust contracts with commercial insurance carriers to underwrite its ben-
efits to participating schools.' 1I The Trust provides medical benefits in
accordance with the option level (high or low) chosen by a particular

201. 840 F.2d at 901-02.
202. Id. at 902.
203. Id.
204. Id.
205. Id.
206. Id.
207. 850 F.2d 1510 (11th Cir. 1988).
208. Id. at 1511.
209. id.
210. Id.
211. Id. at 1512.
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school.2 ' For life, accidental death and dismemberment, and disability
insurance plans, different benefit levels are provided to different classes
of employees. s

The Internal Revenue Service denied the application of the Trust for a
private letter ruling recognizing its tax exemption as a "voluntary em-
ployees' beneficiary association" ("VEBA") under Internal Revenue Code
section 501(c)(9)."" The Trust then paid taxes for two taxable years and
filed a claim for a refund that was denied by the Service.21 The Trust
then filed suit in district court seeking a refund of taxes paid.2 The dis-
trict court granted the government's motion for summary judgment based
on stipulated facts 217 and the Trust appealed.

The Trust contended that it was exempt from federal income tax under
Internal Revenue Code sections 501(c)(3), 501(c)(4), and 501(c)(9).21

First, the Eleventh Circuit reviewed the Trust's claim to entitlement to a
tax exemption as a religious organization under section 501(c)(3) of the
Internal Revenue Code.21' The court stated that the Trust must demon-
strate that it is both organized and operated exclusively for religious pur-
poses in order to qualify as a tax exempt religious organization.22 The
Eleventh Circuit agreed with the district court's holding that the Trust
had a substantial private non-exempt purpose of providing insurance
which vitiated the Trust's claim that it operated exclusively for religious
purposes.2 1 The court cited a Tenth Circuit case in support of its hold-
ing22 and distinguished a Seventh Circuit case because the case con-

cerned an insurance plan which operated like a church funded by volun-
tary offerings."3 The Eleventh Circuit also rejected the Trust's argument
that the recent enactment by Congress of Internal Revenue Code section
501(m)(3)(D) 24 indicated Congressional intent to exempt from taxes
churches or association of churches that provided welfare benefits for its
employees.2" The court noted that the years in question were prior to the

212. Id.
213. Id.
214. Id.; I.R.C. § 501(c)(6) (1982).
215. 850 F.2d at 1512.
216. Id.
217. Id. at 1513.
218. I.R.C. §§ 501(c)(9) & 501(c)(4) (1982).
219. 850 F.2d at 1513-15.
220. Id. at 1513.
221. Id.
222. Id. (citing Mutual Aid Ass'n of the Church of the Brethren v. United States, 759

F.2d 792 (10th Cir. 1985)).
223. Id. at 1514 (distinguishing Bethel Conservative Mennonite Church v. Commis-

sioner, 746 F.2d 288 (7th Cir. 1984)).
224. I.R.C. § 501(m)(3)(D) (1982).
225. 850 F.2d at 1515.
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effective date of section 501(m). ss1 The court also rejected the Trust's
claim that the trust was a civic or social welfare organization because of
the presence of the substantial non-exempt purpose to provide
insurance."'

The Eleventh Circuit then examined the Trust's claim that it qualified
as a tax-exempt VEBA under section 501(c)(9) of the Internal Revenue
Code."' The court noted that, to qualify as a VEBA, an organization
must (1) be an employees association, (2) have voluntary membership, (3)
provide for the payment of life, sickness, accident or other benefits to its
members for their dependents and beneficiaries and (4) allow no part of
the net earnings of the organization to inure to the benefit of any private
shareholder or individual."" The court also stated that a VEBA must be
controlled by its membership, and independent trustee (such as a bank),
or trustees at least some of whom are selected by, or on behalf of, the
membership." 0 In this case, the Association's Board of Directors, which
had been established several years before the creation of the Trust, ap-
pointed the Trustees who controlled the plan."' The court concluded
that since neither the schools nor the employees chose the board mem-
bers who in turn selected the trustees, the employees had no control over
the trustees.2 In addition, the court found that benefits received by
higher paid employees were disproportionately greater than the benefits
received by lower paid employees."'3 This disproportionately violates
Treasury Regulation section 1.501(c)(9)-2(a)(2)(i)." s4 Consequently, the
Eleventh Circuit held that the Trust did not qualify as a tax-exempt or-
ganization under Internal Revenue Code sections 501(c)(3), 501(c)(4), or
501(c)(9) and affirmed the judgment of the district court."'5

226. Id.
227. Id. at 1516.
228. Id. (citing I.R.C. § 502(c)(9) (1982)).
229. Id. (citing Treas. Reg. § 1.501(c)(9)-1 (1985)).
230. Id. (citing Treas. Reg. § 1.501(c)(9)-2(c)(3)).
231. Id.
232. Id.
233. Id. at 1517.
234. Treas. Reg. § 1.501(c)(9)-2(a)(2)(i) (1985).
235. 850 F.2d at 1517.
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