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by Marc T. Treadwell*

I. INTRODUCTION

"Trials are human endeavors; all are flawed."' Because every trial nec-
essarily involves evidentiary issues, many of the cases that the Eleventh
Circuit decided during the survey period also involved evidentiary issues.
Many of these cases, however, because of their peculiar facts or because
the Eleventh Circuit summarily answered the questions presented, do not
warrant comment. This Article addresses those cases that, in the author's
opinion, are of benefit to the practitioner in understanding the Eleventh
Circuit's view of the Federal Rules of Evidence.

II. FEDERAL RULE OF EVIDENCE 106: REMAINDER OF OR RELATED
WRITINGS OR RECORDED STATEMENTS

In Rainey v. Beech Aircraft Corp.,2 a decision that last year's evidence
survey discussed in some detail,' the Eleventh Circuit, sitting en banc,
affirmed a panel holding that the completeness doctrine, as embodied in
rule 106," permits a party to elicit testimony about the remainder of a
document when the opposing party cross examines a witness about iso-
lated statements in the document.5 Although the United States Supreme
Court affirmed this portion of Rainey, it did not rely on rule 106.6 Law-
yers, however, were quick to attempt to take advantage of the Eleventh
Circuit's holding. In United States v. Pendas-Martinez,7 the government

* Partner in the firm of Chambless, Higdon & Carson, Macon, Georgia. Valdosta State
College (B.A., 1978); Walter F. George School of Law (J.D. cur laude, 1981).

1. Brown v. Dugger, 831 F.2d 1547, 1562 (11th Cir. 1987) (Edmondson, J., dissenting).
2. 827 F.2d 1498 (11th Cir. 1987) (en banc); 784 F.2d 1523 (11th Cir. 1986), aff'd, 109 S.

Ct. 439 (1988).
3. Treadwell, Evidence, 39 MERCER L. RED. 1259, 1262, 1285-87 (1988).
4. FED. R. EVID. 106.
5. 827 F.2d at 1500.
6. Beech Aircraft Corp. v. Rainey, 109 S. Ct. 439, 450-51 (1988).
7. 845 F.2d 938 (11th Cir. 1988).
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at trial successfully tendered into evidence an arresting officer's report of
an arrest.8 On appeal, the government contended that the report was ad-
missible under rule 106 because defense counsel read from the report and
used it extensively on cross examination.' Acknowledging its holding in
Rainey, the Eleventh Circuit nevertheless ruled that rule 106 was not ap-
plicable.10 First, the court noted that rule 106 does not automatically per-
mit the introduction of the entire document. Rather, the rule permits in-
troduction only of the "material that is relevant and is necessary to
qualify, explain, or place into context the portion already introduced."11

In Pendas-Martinez, although defense counsel used the report to cross
examine the government witness, he did not read from the report.1 ' After
reviewing the evidence, the Eleventh Circuit concluded that the use of
the report was not extensive enough to be tantamount to an introduction
of the report into evidence and thus to trigger the applicability of rule
106.11 In Rainey, on the other hand, counsel read isolated sentences out
of context and created an erroneous impression of the entire document.1 4

Having distinguished Rainey, the court held that the government could
not rely upon rule 106 for the introduction of the entire report. 5

III. FEDERAL RULE OF EVIDENCE 403: EXCLUSION OF RELEVANT EVIDENCE

ON GROUNDS OF PREJUDICE, CONFUSION, OR WASTE OF TIME

Federal Rule of Evidence 40318 permits a trial court to exclude relevant
evidence under certain circumstances, most notably when the danger of
unfair prejudice substantially outweighs the probative value of the evi-
dence;17 however, because it results in the exclusion of relevant evidence,
the use of rule 403 is an extraordinary remedy that courts use sparingly.1'
An appeals court will not disturb a district court's determination to ex-
clude relevant evidence because of its prejudicial impact absent a clear
showing that the trial court abused its discretion."' The applicability of

8. Id. at 939.
9. Id. at 943.

10. Id. at 944.
11. Id.
12. Id.
13. Id.
14. Id.
15. Id. at 945.
16. FED. R. EvID. 403.
17. 845 F.2d at 944.
18. See United States v. Betancourt, 734 F.2d 750, 757 (11th Cir.), cert. denied, 469 U.S.

1021 (1984).
19. See United States v. Sans, 731 F.2d 1521, 1532 (11th Cir. 1984), cert. denied, 469

U.S. 1111 (1985).
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rule 403 is almost entirely dependent upon the peculiar facts of a particu-
lar case, and thus it is not possible to provide a clear and definite state-
ment of when the courts will use the rule to exclude relevant evidence.
Nevertheless, several cases decided during the survey period provide good
illustrations of proper rule 403 analysis.

In Allstate Insurance Co. v. James,"0 an insurer sought a declaratory
judgment declaring the insured's homeowner policy null and void because
of the insured's alleged involvement in the burning of his home and his
intentional concealment and misrepresentation of material facts concern-
ing the cause and origin of the fire."' Prior to trial, the insured moved in
limine to prevent the insurer from adducing any evidence that he had
exercised his fifth amendment right against self-incrimination during the
official investigation of the fire."' The trial court precluded any specific
reference to the fifth amendment, but permitted the insurer to elicit testi-
mony that the insured, by refusing to answer questions, had not cooper-
ated with the investigation23 Further, the trial court precluded the in-
sured from explaining that he remained silent at the instruction of his
lawyer who was unable to be present at the interrogation.24 The Eleventh
Circuit concluded that evidence of the insured's silence had "very little
probative value."' 5 The insured had answered questions fully at two prior
interrogations, and he could have inferred by the time of the third inter-
rogation that he was the subject of an investigation." "The fact that they
chose to exercise their Constitutional rights as explained to them upon
the advice of their attorney provides little probative evidence of their in-
volvement. '27 The Eleventh Circuit then concluded that the prejudicial
effect of this testimony substantially outweighed its scant probative
value.28 Because the trial court did not permit the insured to explain that
he "had been given Miranda warnings" and because he was following his
attorney's advice in refusing to answer, the court only informed the jury
that the insured had refused to be cooperative with fire department offi-

20. 845 F.2d 315 (11th Cir. 1988).
21. Id. at 317.
22. Id. at 317-18.
23. Id. at 318.
24. Id.
25. Id. at 320.
26. Id.
27. Id. Although not mentioned by the court, the Supreme Court has held that "the

Fifth Amendment does not forbid adverse inferences against parties to civil actions when
they refuse to testify in response to probative evidence offered against them . . . ." Baxter
v. Palmigiano, 425 U.S. 308, 318 (1976); Farace v. Independent Fire Ins. Co., 699 F.2d 204,
210 (5th Cir. 1983).

28. 845 F.2d at 320.
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cials.2 Under these circumstances, the Eleventh Circuit held that the
trial court abused its discretion.30

In three cases during the survey period, the Eleventh Circuit applied
rule 403 in the context of expert opinions. First, in United States v. Alva-
rez,31 defendants, whom the government charged with drug trafficking,
contended that testimony by a drug enforcement agent violated rule
403.32 This agent, who testified as an expert, testified in response to a
hypothetical question that it is riskier for a drug smuggler to use individ-
uals who are unaware of the drug smuggling operation than to use indi-
viduals who know of the enterprise.3 The agent reasoned that a crew
member without knowledge might discover the drug cargo and advise law
enforcement authorities." The government used this opinion to support
its contention that all the crew members were guilty,3 This testimony
"troubled" the Eleventh Circuit.3 The court noted the absence of direct
evidence of the crew members' knowledge of drugs being aboard the ves-
sel and commented that the district court would not have abused its dis-
cretion had it excluded this testimony because of the risk of prejudice
and the questionable probative value of the testimony., Unfortunately
for defendants, they did not object to the testimony, and the Eleventh
Circuit did not consider the admission of the testimony to be so plainly
erroneous as to require a reversal."

In United States v. 0.161 Acres of Land,9 the district court relied upon
rule 403 to exclude the testimony of an expert economist in a condemna-
tion action. 0 The witness was to testify about the fair market value of the
property in question. The Eleventh Circuit concluded that the testimony
was relevant because it is well settled that a land owner may prove the
market value of his property by presenting such expert testimony.41 The
district court excluded the testimony because of potential unfair
prejudice and confusion of issues and because the testimony may have
misled the jury."2 Evidence, however, is prejudicial under rule 403 only

29. Id.
30. Id. at 321.
31. 837 F.2d 1024 (11th Cir.), cert. denied, 108 S. Ct. 2003 (1988).
32. 837 F.2d at 1027.
33. Id. at 1029-30.
34. Id. at 1030.
35. Id.
36. Id.
37. Id.
38. Id.
39. 837 F.2d 1036 (11th Cir. 1988).
40. Id. at 1041.
41. Id. at 1039-41.
42. Id. at 1041.
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when it encourages a fact finder to base its decision upon illegitimate
grounds.' In 0.161 Acres, this clearly was not the case." Nor was it con-
ceivable to the Eleventh Circuit that the testimony could have confused
the issues since only one issue was before the jury, which was the fair
market value of the property.'0 The Eleventh Circuit acknowledged that
the government's rebuttal of the expert testimony could be quite detailed
and that the risk of confusing rebuttal testimony is a proper considera-
tion in a rule 403 analysis. Nevertheless, the Eleventh Circuit noted that
the cross examination would merely focus on issues pertinent to the case
and thus would not confuse the issues.'6 Finally, the Eleventh Circuit
concluded that the expert's testimony would not, as a matter of law, raise
irrelevant topics and thus mislead the jury.' Accordingly, the Eleventh
Circuit reversed.' 8

In Bolt v. Halifax Hospital Medical Center,"9 the district court pre-
cluded plaintiff from introducing expert testimony in an antitrust ac-
tion.5 0 Plaintiff, a physician who had his medical staff privileges revoked
at three hospitals, offered expert testimony that the stated grounds for
the hospitals' decisions to revoke his privileges, all of which were identi-
cal, were pretextual. 1 Although it was not clear that the district court
relied upon rule 403, the Eleventh Circuit concluded that if it had, it
abused its discretion in excluding the expert testimony. 2 The Eleventh
Circuit noted that the advisory committee notes to rule 403 suggest that
the courts should consider the availability of other means of proof in de-
termining whether they should exclude evidence under the rule." The use
of this expert testimony was perhaps the only means available to plaintiff
to prove the alleged antitrust conspiracies. The probative value of the
testimony was high, and plaintiff had no other evidence reasonably avail-
able to prove his claim. Thus, the Eleventh Circuit reversed.'

43. Id.

44. Id.

45. Id. at 1042.

46. Id.

47. Id.

48. Id. at 1044.

49. 851 F.2d 1273 (11th Cir. 1988).

50. Id. at 1279.

51. Id.

52. Id. at 1288-89.

53. Id. at 1289.

54. Id.
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IV. FEDERAL RULE OF EVIDENCE 404: CHARACTER EVIDENCE NOT

ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

Arguably, no provision of the Federal Rules of Evidence is more diffi-
cult for courts to apply than rule 404(b)'s 5 proscription against the use of
evidence of extrinsic acts to show that a person, on the occasion in ques-
tion, acted in conformity with his conduct on other occasions. The goal of
rule 404(b), simply stated, is to prevent the court from allowing extrinsic
evidence to be used to convict or find a defendant liable merely because
of his character or his conduct on unrelated occasions. For example, evi-
dence of negligence on a prior occasion clearly is not admissible to prove
that a person was negligent on another occasion. Similarly, evidence of
"bad acts" is not admissible to show that a defendant is of bad character
and thus more likely to have committed the charged offense. Rule 404(b)
provides, however, that extrinsic evidence may be "admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence or mistake or accident."56 Judges are
charged with the difficult task of determining the dividing line between
admissible and inadmissible extrinsic act evidence.

To determine the admissibility of extrinsic evidence, the Eleventh Cir-
cuit uses the test that the Fifth Circuit established in United States v.
BeechuM.n7 "First, it must be determined that the extrinsic offense evi-
dence is relevant to an issue other than the defendant's character. Sec-
ond, the evidence must possess probative value that is not substantially
outweighed by its undue prejudice and must meet the other requirements
of rule 403."58 The Beechum test substantially relaxed the previous stan-
dard the courts used in determining the admissibility of extrinsic
evidence.59

An example of careful rule 404(b) analysis is found in Judge Anderson's
opinion in United States v. Lail. 0 In Lail, the government, which had
charged defendant with two bank robberies, sought to introduce evidence
of a third uncharged bank robbery. 1 Initially, the trial court refused to
permit this testimony, but then allowed the government to present the
evidence of the uncharged bank robbery when defendant elicited testi-
mony from three witnesses that defendant was at his home at the time of
the charged robberies.2 Defendant, relying upon rule 404(b), contended

55. FED. R. EvID. 404(b).
56. Id.
57. 582 F.2d 898 (5th Cir. 1978), cert. denied, 440 U.S. 920 (1979).
58. 582 F.2d at 911.
59. See United States v. Broadway, 477 F.2d 991, 995 (5th Cir. 1973).
60. 846 F.2d 1299 (11th Cir. 1988).
61. Id. at 1300.
62. Id.
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that the court improperly admitted evidence of the uncharged robbery.
The government contended that this evidence was admissible to establish
identity. Applying the Beechum test, Judge Anderson noted that the
standard for evaluating extrinsic act evidence offered to establish identity
is particularly stringent. ' The similarities between the extrinsic act and
the charged offense, "must be such that it marks the offenses as the
handiwork of the accused."' The government argued that the three rob-
beries were sufficiently similar because each involved a lone gunman, the
use of a handgun, the lack of a disguise, and they occurred within a
thirty-two day period." Judge Anderson noted that these similarities are
common to many bank robberies and do not constitute a "signature"
trait."s Not having any information concerning the frequency of bank
robberies in "the relevant portions of Florida," Judge Anderson would
not evaluate the proximity in time factor; 7 however, Judge Anderson did
not believe that this factor alone had "great significance."" Judge Ander-
son was impressed, however, with the dissimilarities between the charged
and uncharged robberies. In the uncharged robbery, the perpetrator used
dynamite as his main weapon whereas in the charged offenses, the robber
used a handgun. The robber in the uncharged offense posed as a busi-
nessman and made two trips to the bank. In the charged crimes, the rob-
ber dressed casually, made no pretense as to his motive, and made only
one trip to the bank. In the uncharged robbery, the robber took a hostage
for a brief period of time. In the charged robberies, the robber took no
hostages. Finally, the uncharged robbery occurred over 150 miles from
the area where the charged offenses occurred. Because of these dissimilar-
ities, Judge Anderson concluded that the trial court abused its discretion
in admitting evidence of the uncharged robbery."

The Eleventh Circuit's rule 404(b) analysis in United States v. Ben-
nett70 stands in sharp contrast to Judge Anderson's careful analysis. In
Bennett, the trial court convicted defendants of possession with intent to
distribute cocaine and conspiracy to possess with intent to distribute co-

63. Id. at 1301.
64. Id. (quoting Beechum, 582 F.2d at 912 n.15).
65. Id.
66. Id.
67. Id.
68. Id.
69. Id. In United States v. Elliott, 849 F.2d 554 (11th Cir. 1988), defendant also con-

tended that the extrinsic act evidence which the Government offered to prove identity did
not meet the Beechum requirement and that extrinsic act evidence offered for this purpose
must bear a much greater similarity with the charged offense. In Elliott, however, the Elev-
enth Circuit did not engage in an indepth comparison of the charged and uncharged crimes.

70. 848 F.2d 1134 (l1th Cir. 1988).
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caine.11 At trial, the court admitted evidence of one defendant's prior
convictions for conspiracy to import and conspiracy to possess with intent
to distribute methaqualone. The trial court also admitted evidence of this
defendant's involvement in a 1980 scheme to import cocaine from the Ba-
hamas. This defendant testified that he was in no way involved with the
conspiracy and that he pulled his boat up to the drug laden vessel simply
because he was concerned for the safety of anyone who might have been
on board. He claimed that once he saw the boat was unoccupied, he de-
cided to leave the scene.7 2 The Eleventh Circuit reasoned that this de-
fense made that defendant's intent the central issue in the case against
him.7 3 Because both of the extrinsic acts involved the intent to import
and distribute illegal narcotics, the Eleventh Circuit concluded that "the
fact that William Bennett had engaged in narcotic smuggling on other
occasions certainly makes it less likely that his intentions were innocent
in this instance."' 4 No doubt defendant viewed this pronouncement with
some exasperation; his very point was that the government used the evi-
dence of his conduct on other occasions to prove that he acted "in con-
formity therewith" on the occasion in question. Arguably, the Eleventh
Circuit sanctioned this use. Of course, the transparency of his testimony
may have been a factor in the court's decision.75

The Eleventh Circuit's decision in United States v. Simon7
6 touches on

an interesting anomaly in the Beechum test. The Beechum test sharply
departed from prior law and from the present practice in a majority of
other circuits by requiring only that the government adduce evidence that
would allow a jury reasonably to find that the defendant committed the
extrinsic act.7

7 Other circuits require that the government prove with
clear and convincing evidence that a defendant committed the extrinsic
act." The Eleventh Circuit's articulation of the Beechum test in Simon
highlights this distinction:

Before a district court can admit evidence of an appellant's prior acts,
the prosecution must convince the Court that 1) there was a proper pur-
pose for introducing the evidence, 2) the appellants actually did the
prior acts and 3) the probative value of introducing the evidence out-

71. Id. at 1136.
72. Id. at 1137.
73. Id.
74. Id.
75. For another example of shorthand rule 404(b) analysis, see United States v.

Schardar, 850 F.2d 1457 (11th Cir. 1988).
76, 839 F.2d 1461 (11th Cir.), cert. denied, 108 S. Ct. 2883 (1988).
77. See United States v. Kerr, 778 F.2d 690, 700-02 (11th Cir. 1985) (Hoffman, J.,

dissenting).
78. Id. at 701.
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weighs any prejudicial effect the evidence might have."

Although there was no direct evidence of the Simon defendants' knowing
participation in the prior acts, the court concluded that a "reasonable ju-
ror could conclude" that defendants did commit the extrinsic acts.'0

Thus, Simon reaffirms that the Eleventh Circuit will not require clear
and convincing evidence before it will admit extrinsic act evidence.

To preclude the devastating impact of extrinsic act evidence, defend-
ants often attempt to remove the underlying premise for its admission.
For example, a court will not admit extrinsic act evidence to prove intent
if intent is not an issue in the charged offense. Thus, a defendant may
concede the issue to which the extrinsic act evidence is relevant to avoid
its prejudicial impact. Of course, a defendant cannot admit, in the ordi-
nary case, that he possessed the requisite intent to commit the charged
offense and at the same time proclaim his innocence. This does not, how-
ever, stop lawyers from attempting to bar the admission of harmful ex-
trinsic evidence. In United States v. Dynalectric Co.,"1 defendants tried
to prevent the admission of extrinsic act evidence that the government
proffered to prove intent by offering to stipulate" that "[ilf the jury finds
that the defendants met and agreed to fix bids as alleged, intent to re-
strain trade shall be presumed."'" In other words, defendants offered to
stipulate that if the jury found they possessed the requisite intent, then
they would stipulate that they possessed the requisite intent. Not surpris-
ingly, the trial court rejected this stipulation, and the Eleventh Circuit
dismissed it as a "tautology."'"

Although rule 404 is more frequently applied in criminal cases, it is not
unusual for a party in a civil case to seek to introduce extrinsic act evi-
dence. In Jones v. Otis Elevator Co.," defendant alleged that the trial
court erred in allowing testimony concerning maintenance reports con-
cerning incidents other than the incident at issue.' Although the court
did not explicitly rely upon rule 404, it applied principles similar to those
embodied in the rule. First, the court noted that "evidence of similar ac-
cidents might be relevant to the defendant's notice, magnitude of the
danger involved, the defendant's ability to correct a known defect, the
lack of safety for intended uses, strength of a product, the standard of

79. 839 F.2d at 1471 (emphasis added).
80. Id. at 1472.
81. 859 F.2d 1559 (11th Cir. 1988).
82. Id. at 1581.
83. Id.
84. Id.
85. 861 F.2d 655 (11th Cir. 1988).
86. Id. at 661.
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care, and causation." Nevertheless, evidence of similar accidents may be
extremely prejudicial, and thus, the courts may admit it only under cer-
tain conditions." First, conditions substantially similar to the accident in
question must have caused the prior accident.8" Second, the prior acci-
dent must not have occurred at a time too remote from the incident in
question." Applying this test, the Eleventh Circuit concluded that the
trial court correctly admitted evidence of similar accidents."1

V. FEDERAL RULE OF EVIDENCE 412: RAPE CASES; RELEVANCE OF

VICTIM'S PAST BEHAVIOR

The Federal Rules of Evidence's version of what is commonly called a
rape shield statute is found in rule 412." Generally speaking, the goal of
rape shield statutes is to prevent humiliating and embarrassing forays
into a rape victim's past sexual activity."9 In United States v. Duncan,9"
however, defendant argued that rule 412 prohibits testimony about a vic-
tim's chastity as well as her unchastity."1 In Duncan, the court convicted
defendant of kidnapping and the interstate transportation of a stolen ve-
hicle. Although the victim claimed that defendant raped her, the govern-
ment did not charge defendant with this offense; however, the govern-
ment adduced testimony about the alleged rape to refute defendant's
allegation that the victim acquiesced in her abduction." The government
argued that the rape so traumatized the chaste victim that she did not
attempt to flee. The court, while acknowledging that a defendant in a
rape case may well be able to show prejudice from evidence of chastity,
reasoned that the prejudice, if any, from such evidence is difficult to de-
termine when the government has not charged defendant with rape."
The court then engaged in a lengthy analysis of the evidence and found
"no reversible error."" Left unanswered by the court's opinion is the
question of whether rule 412, which by its terms applies to cases "in
which a person is accused of rape or of assault with intent to commit
rape," has any application at all when the government charges a defend-

87. Id. (quoting Ramos v. Liberty Mut. Ins. Co., 615 F.2d 334, 338 (5th Cir. 1980)).
88. Id.
89. Id. at 661-62.
90. Id. at 662.
91. Id.
92. FED. R. EVID. 412.
93. 123 CONG. REc. 34,913 (1978) (comments of Rep. Mann).
94. 855 F.2d 1528 (11th Cir. 1988).
95. Id. at 1533-34.
96. Id. at 1530.
97. Id. at 1533-34.
98. Id. at 1536.
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ant with some other offense."

VI. FEDERAL RULE OF EVIDENCE 501: PRIVILEGES

The Federal Rules of Evidence, rather than undertaking the daunting
task of formulating rules recognizing and defining various evidentiary
privileges, yield to the courts and allow the federal judiciary to formulate
such rules except in diversity cases in which state law determines the ex-
istence of a privilege.1 "0

During the survey period, the Eleventh Circuit grappled with the con-
fusing "crime-fraud" exception to the attorney/client privilege. Although
the smoke from this battle between elucidation and confusion has not
cleared completely, it seems that the confrontation ended in a draw. In In
re Grand Jury Investigation (Appeal of Glen J. Schroder, Jr.),101 the
government sought to compel testimony from an accountant, who was
also an attorney, who prepared Schroder's income tax returns.10 2 Schroder
was the target of a grand jury investigation into charges of tax evasion. 2

The Eleventh Circuit initially observed that the attorney/client privilege
would not encompass communications concerning the preparation of tax
returns because the privilege applies only to communications made in
confidence to an attorney for the purpose of securing legal assistance.'"
The preparation of tax returns does not constitute legal advice within the
scope of the attorney/client privilege;"0' Schroder, however, contended
that the district court's order compelling testimony violated the attorney/
client privilege insofar as it required the accountant/attorney to testify
about any source of income that Schroder disclosed in the course of the
accountant/attorney providing legal advice."O The court quickly rejected
the government's contentions that Schroder had not proved the existence
of an attorney/client relationship and that he had waived any privilege
and turned to the principal issue of whether the communications were
not privileged because they were made in furtherance of a crime or
fraud. 07 The resolution of this issue involves the application of a two part
test.

99. Fan. R. EvID, 412.
100. FED. R EVID. 501.
101. 842 F.2d 1223 (11th Cir. 1987). The Schroder opinion is dated May 20, 1987, but for

unexplained reasons was not published until 1988.
102. Id. at 1224.
103. Id.
104. Id.
105. See United States v. Lawless, 709 F.2d 485 (7th Cir. 1983).
106. 842 F.2d at 1225.
107. Id. at 1226.
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First, there must be a prima facie showing that the client was engaged in
criminal or fraudulent conduct when he sought the advice of counsel,
that he was planning such conduct when he sought the advice of counsel,
or that he committed a crime or fraud subsequent to receiving the bene-
fit of counsel's advice. Second, there must be a showing that the attor-
ney's assistance was obtained in furtherance of the criminal or fraudu-
lent activity or was closely related to it.""

Evidence that, if believed, establishes either an ongoing violation or a vio-
lation about to be committed satisfies the first prong of the test.", While
mere allegations are not sufficient, a prosecutor may establish a prima
facie showing by a good faith statement concerning what evidence is
before the grand jury.110 An appeals court can only reverse a district
court's conclusion that a prosecutor has made a prima facie showing for
abuse of discretion."' The government satisfies the second prong of the
test if the allegedly privileged communication is related to the criminal or
fraudulent activity that the government established under the first
prong."2 The Eleventh Circuit noted that other circuits have enunciated
different formulations of the degree of relatedness necessary to meet the
second prong. 18

The Eleventh Circuit quickly concluded that the government satisfied
the first prong of the test and turned to the more difficult issue of
whether the communication was related to Schroder's alleged failure to
report income.114 The Eleventh Circuit determined that this requirement
"should not be interpreted restrictively."' 15 The court held that any legal
assistance which the accountant/attorney provided, in generating income
or in disposing of income was related to Schroder's failure to report in-
come. 1 6 Schroder argued that the disclosure of his sources of income may
reveal past criminal activity, but the Eleventh Circuit ruled that any dis-
closure which falls within the crime-fraud exception is not privileged even

108. Id. (citing In re International Sys. & Controls Corp. Sec. Litig., 693 F.2d 1235, 1242
(5th Cir. 1982); In re Sealed Case, 676 F.2d 793, 814-15 (D.C. Cir. 1982) (Sealed Case 1); In
re Murphy, 560 F.2d 326, 338 (8th Cir. 1977)).

109. Id. at 1225.
110. ld.
111. Id.
112. Id. at 1227..
113. Id. The Eleventh Circuit cited In re International Sys. & Controls Corp. Sec. Litig.,

693 F.2d 1235, 1243 (5th Cir. 1982) ("reasonably relate"); In re Murphy, 560 F.2d 326, 338
(8th Cir. 1977) ("close relationship"); In re September 1975 Grand Jury Term, 532 F.2d 734,
738 (10th Cir. 1976) ("potential relationship").

114. 842 F.2d at 1227.
115. Id.
116. Id.
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though such disclosure revealed past criminal conduct. '" Schroder also
contended that the source of his income was unrelated to the matter
under investigation, which was the failure to report income and that only
the amount of his income, not its source, was relevant to his alleged fail-
ure to report income."" Reading between the lines of the opinion, it
would seem that Schroder was concerned the disclosure of the source of
his income may reveal evidence of past criminal activity. Because the
crime-fraud exception has no application to past criminal activity and be-
cause inquiry into the source of the income was irrelevant to the charge of
failure to report income, Schroder argued that no basis existed for com-
pelling the accountant/attorney to testify with regard to the sources of
the income.11' This contention has some logical appeal, but the Eleventh
Circuit was not persuaded. First, the "relatedness prong" requires only
that the communication be related to the crime or fraud the client seeks
to perpetrate and does not require that the communication be related to
the matter the grand jury is investigating.9 0 This reasoning was arguably
unclear. The crime that Schroder allegedly sought to perpetrate was in-
come tax evasion, and the matter that the grand jury was investigating
was also income tax evasion. The court left unanswered why the source of
income was relevant to the charge of income tax evasion. The Eleventh
Circuit was concerned with the Supreme Court's decision in Alexander v.
United States1 2

1 in which the Supreme Court "arguably held" that the
crime-fraud exception overcomes the attorney/client privilege only for the
prosecution of the specific crime in furtherance of which the allegedly
privileged communication was made.129 The Eleventh Circuit, however,
concluded that Alexander was inapplicable because any communications
related to Schroder's alleged tax evasion would not be privileged even
under Alexander."9 ' This conclusion does not seem to address Schroder's
contention. He contended that it was unnecessary to force the disclosure
of communications concerning sources of income because this was not rel-
evant to the charge of income tax evasion. To buttress its reasoning, the
Eleventh Circuit pointed out that a grand jury has broad investigatory
powers and that the sources of one's income may be valuable in determin-
ing whether the total reported income is correct.2 4

The Eleventh Circuit next addressed the crime-fraud exception to the

117. Id. at 1228.
118. Id.
119. Id.
120. Id.
121. 138 U.S. 353, 357-60 (1891).
122. 842 F.2d at 1228; see 138 U.S. at 357-60.
123. 842 F.2d at 1228.
124. Id.
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attorney/client privilege in In re Grand Jury (G.J. No. 87-03-A) (Sub-
poenas Served on Four Attorneys). s In Four Attorneys, the grand jury
sought to obtain documents and testimony from attorneys in its investi-
gation of alleged jury tampering.1M The attorneys represented the targets
of the probe at the trial during which the alleged tampering took place.
Conceding that the grand jury was seeking the disclosure of communica-
tions that the attorney/client privilege traditionally protected, the Elev-
enth Circuit turned to the issue of whether the crime-fraud exception ap-
plied. 1 7 The Four Attorneys panel relied upon the formulation of the
crime-fraud exception test the Eleventh Circuit set forth in Schroder."8

Appellants contended the government failed -to show that they actually
obtained the attorneys' assistance in furtherance of the criminal activ-
ity.""9 Appellants apparently based this contention upon the relatedness
requirement of the second prong of the test. If so, appellants implicitly
contended that the court should require a high degree of relatedness. The
Eleventh Circuit noted that while Schroder did not establish "the precise
degree of relatedness necessary," it did opine that this requirement
should not be "interpreted restrictively."' 30 In Four Attorneys, the Elev-
enth Circuit dodged the issue entirely by noting that the trial court found
the government had submitted evidence to sufficiently establish related-
ness under Schroder and that it could reverse this finding only for an
abuse of discretion.31 No doubt this conclusion infuriated appellants be-
cause the government submitted the evidence the district court relied
upon in camera, and thus they had no opportunity to address it.

In United States v. Cornoa,18 2 defendant asked the Eleventh Circuit to
recognize a psychotherapist/patient privilege.133 The court noted that the
Eleventh Circuit did not even recognize a physician/patient privilege in
federal criminal trials18' and that it previously had declined to recognize a
psychotherapist/patient privilege in federal criminal trials.135 The court

125. 845 F.2d 896 (11th Cir. 1988).
126. Id. at 897.
127. Id.
128. See supra note 108 and accompanying text.
129. 845 F.2d at 898.
130. Id. at 898 n.5 (quoting Schroder, 842 F.2d at 1227).
131. Id.
132. 849 F.2d 562 (11th Cir. 1988).
133. Id. at 564-65.
134. Id. at 567; see also United States v. Harper, 450 F.2d 1032, 1035 (5th Cir. 1971). In

Bonnet v. Prichard, 661 F.2d 1206 (11th Cir. 1981), the Eleventh Circuit adopted as prece-
dent all former Fifth Circuit cases submitted or decided prior to October 1, 1981.

135. 849 F.2d at 567; see also United States v. Lindstrom, 698 F.2d 1154 (11th Cir.
1983); United States v. Meagher, 531 F.2d 752 (5th Cir.), cert. denied, 429 U.S. 853 (1976).
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again declined to do so in Cornoa."'

VII. FEDERAL RULE OF EVIDENCE 606: COMPETENCY OF JUROR AS

WITNESS

The principle that a juror may not impeach his own verdict has long
been established in our common law tradition, and courts have always
harbored an abiding fear of permitting inquiry into jury deliberations."7
Anyone who has spent much time talking with jurors after their delibera-
tions and who has been shocked and surprised at their reasoning process
can understand this fear. Recognizing that permitting inquiry into jurors'
mental operations and emotional reactions in arriving at their verdict
would "place every verdict at the mercy of jurors and invite tampering
and harassment, 1 8 rule 606(b)"I renders a juror incompetent to testify
in any inquiry into the validity of a verdict except with regard to whether
a juror has injected extraneous prejudicial information into the jury room
or whether any juror brought outside influence to bear upon any other
juror. 4o

The Eleventh Circuit's decision in United States v. Sjeklocha," dem-
onstrates the strength of the court's conviction to apply rule 606(b) liter-
ally. In Sjeklocha, the court convicted defendants of various offenses re-
lating to illegal arm sales to Iran.14 While their appeals were pending
before the Eleventh Circuit, President Reagan acknowledged that the
United States had negotiated with Iran for the sale of arms at approxi-
mately the same time that the government was prosecuting defendants. 48

Citing this newly discovered evidence, defendants filed a motion for a
new trial with the district court. 44 The district court certified to the
Eleventh Circuit its inclination to grant the new trial, and the Eleventh
Circuit remanded the case to the district court for appropriate action."'
The district court then granted the defendants' motion for new trial. 1 4 In
its order, the district court noted that it based its decision largely upon a
news media account in which the jury foreman stated that he would
change his vote because of disclosures the United States was negotiating

136. 849 F.2d at 568.
137. See, e.g., McDonald v. Pless, 238 U.S. 264 (1915).
138. FED. R EvID. 606 advisory committee's note.
139. FED. R. EVID. 606.
140. Id.
141. 843 F.2d 485 (11th Cir. 1988).
142. Id. at 486.
143. Id. at 486-87.
144. Id. at 487; see FED. R. CRIM. P. 33.
145. 843 F.2d at 487.
146. Id.
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with Iran for the sale of arms and at the same time prosecuting defend-
ants."" The government appealed. The Eleventh Circuit concluded that
the district court abused its discretion by relying upon the statements of
the juror in granting a new trial.1 Rule 606(b) prohibits the use of ju-
rors' statements concerning "the effect of anything upon that or any
other juror's mind or emotions as influencing the juror to assent to or
dissent from the verdict .... ,, 14 Clearly the statements in question
concerned the effect of the "Iran Contra Scandal" upon the jury's deliber-
ations and thus fell squarely within the prohibition of rule 606(b).

Similarly, the Eleventh Circuit held during the survey period that one
juror may not testify about alleged harassment or intimidation by an-
other juror' ss and that the prosecution may ignore a discovery request
seeking information concerning juror deliberations because testimony by
jurors is incompetent." '

VIII. FEDERAL RULE OF EVIDENCE 608: EVIDENCE OF CHARACTER AND

CONDUCT OF WITNESSES

Rule 608(b) prohibits using extrinsic evidence of specific instances of a
witness' conduct to attack or support the witness' credibility.52 If, how-
ever, a party offers evidence of specific instances of misconduct for a rea-
son other than to support or attack credibility, rule 608(b) has no applica-
tion. The line between the proper and improper application of rule 608(b)
is often unclear and courts frequently misapply it. 15 The Eleventh Cir-
cuit's analysis in United States v. Cousins,'" demonstrates the proper
application of rule 608(b). In Cousins, defendant testified, during his trial
for allegedly conspiring to import cocaine and for income tax evasion,
that he was "an anti-drug person" and had only "experimented" with
drugs at well-heeled social functions.155 The government then called two
witnesses who testified about specific instances of defendant's drug use.'"
The trial court rejected defendant's contention that this testimony vio-
lated rule 608(b), and the Eleventh Circuit affirmed."" The court noted

147. Id.
148. Id.
149. Id. at 487-99; see FED. R. EviD, 606(b).
150. United States v. Casamayor, 837 F.2d 1509 (11th Cir. 1988).
151. Fulghum v. Ford, 850 F.2d 1529 (11th Cir. 1988).
152. FED. R. EvID. 608(b).
153. See, e.g., United States v. Calle, 822 F.2d 1016 (11th Cir. 1987), discussed in Tread-

well, supra note 3, at 1274.
154. 842 F.2d 1245 (11th Cir. 1988).
155. Id. at 1248.
156. Id. at 1249.
157. Id.
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that rule 608(b) only prohibits a party from introducing extrinsic evi-
dence of specific instances of misconduct to impeach the general credibil-
ity of a witness. The court may admit such evidence, however, to prove or
disprove material facts in a case and to contradict a witness' testimony
concerning a material issue.'" Such evidence is not rendered inadmissible
simply because it happens to include references to specific instances of
misconduct of a witness so long as a party does not offer to attack the
witness' general credibility.11' The court reasoned that defendant's testi-
mony amounted to an assertion that he could not have conspired to im-
port cocaine because he abhorred drug use. The testimony made defend-
ant's true attitude toward illegal drugs a material issue and thus entitled
the government to introduce extrinsic evidence to disprove defendant's
testimony.""

IX. FEDERAL RULE OF EVIDENCE 609: IMPEACHMENT BY EVIDENCE OF

CONVICTION OF CRIME

There are some, and the author certainly does not count himself among
them, who question why federal appellate judges sometimes take so much
space to say so little. On the other hand, it is no doubt a safe assumption
that publishing companies and landlords leasing space for law firm librar-
ies vigorously defend the practice of giving careful attention to all issues.
Those who fall in the former camp may cite the Eleventh Circuit's deci-
sion in Brown v. Flury, ' as evidence of excess judicial verbiage. In
Brown, a pro se prisoner plaintiff alleged that prison guards had violated
his civil rights by allegedly destroying twenty-six of his law books.12 The
jury disagreed and plaintiff appealed.163 Anyone who has had much expe-
rience in district courts can appreciate the frustration district court
judges feel when they contend with pro se prisoner cases. While not to
disparage those nonfrivolous claims that inmates bring, many prisoner
cases are patently frivolous and some are fraudulent. The demand placed
on judicial resources is without question significant, and the less time the
courts waste in disposing of such cases the better. In Brown, the Eleventh
Circuit started on the right track by summarily affirming on all issues,
but then deemed it necessary to comment in depth on the issue of
whether the district court erred in allowing the defense to impeach
Brown's witnesses (all of whom were fellow prisoners) with evidence of

158. Id.
159. Id.
160. Id.
161. 848 F.2d 158 (11th Cir. 1988).
162. Id. at 168.
163. Id.
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their prior convictions.'" The court took a long look at rule 609,1 and
noted that much confusion exists among the circuits over the application
of the rule's balancing test.16" The court then detailed the issues the rule
raised and provided a line up of the circuits on how each has resolved
these issues. Having set the stage for announcing a precedent setting de-
cision in a murky area of the law, the court anticlimactically noted that
"4none of the above issues are ripe for resolution." 7 This resulted because
the impeachment of plaintiffs witnesses with evidence of their prior con-
victions could not possibly have prejudiced plaintiff because the jury ob-
viously could see that the witnesses were convicted felons (they were, af-
ter all, plaintiff's fellow inmates). 16 Why, some would ask in view of such
an obvious and undeniably correct answer to the issue, was it necessary to
engage in such lengthy dicta? One possible answer is that the court wants
to address the issues the rule 609 balancing test raises and is trying to
send a message to lawyers that these are issues it is willing to address in
an appropriate case.

X. FEDERAL RULE OF EVIDENCE 701: OPINION TEsTiMONY By LAY
WITNESSES

Rule 701 permits opinion testimony by lay witnesses if the opinions
expressed "are (a) rationally based on the perception of the witness and
(b) helpful to a clear understanding of the witnesses' testimony or the
determination of a fact in issue."'" According to the advisory committee
notes, the requirement that the opinion testimony be "helpful" liberalizes
the common law standard that courts permit opinion testimony by lay
witnesses only when such testimony is necessary because of the difficulty
in expressing oneself in language that does not constitute an opinion or a
conclusion.170 In Samples v. City of Atlanta,171 the Eleventh Circuit took
this desire for the liberal admission of opinion testimony quite seriously.
In Samples, the parents of a youth fatally shot by a police officer, filed a
civil rights action under title 42, section 1983 of the United States Code1

7

164. Id. at 159-60.
165, FED. R. EVID. 609.
166. 848 F.2d at 159-60. One of the prerequisites to the use of a conviction to impeach a

witness is that the court determine "that the probative value of admitting this evidence
outweighs its prejudicial effect to the defendant." FED. R. EviD. 609(a).

167. 848 F.2d at 159.
168. Id.
169. FED. R. EvID. 701.
170. FED. R. EvID. 701 advisory committee's note.
171. 846 F.2d 1328 (11th Cir. 1988).
172. 42 U.S.C. § 1983 (1982).
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against the officer and the City of Atlanta.17 3 The district court granted
defendants' summary judgment motion, and plaintiffs appealed." To
prove that the city had a policy or practice of encouraging police brutal-
ity, plaintiffs relied upon the affidavit of a former police officer.175 In this
affidavit, the former officer testified that, based upon his experience and
knowledge of the city's policies and practices, the Atlanta Police Depart-
ment had a practice of not conducting thorough investigations of police
brutality and that the department had a "shoot first, ask questions later"
philosophy.17 Apparently, the district court did not consider this affidavit
because the affidavit consisted of "baseless and conclusory statements." '

Citing rule 701 and concluding that the affidavit was admissible, the Elev-
enth Circuit reversed.17' The Eleventh Circuit reasoned that the former
police officer testified to opinions based upon personal observation and
that because it related to the issue of whether the department had a pol-
icy or practice of encouraging police brutality, the affidavit was "clearly
admissible and should not have been stricken."17' If this reasoning is cor-
rect, it appears that virtually any opinion on a relevant matter is admissi-
ble. One certainly can question whether the drafters of the Federal Rules
of Evidence intended for rule 701 to be read quite so literally.

XI. FEDERAL RULE OF EVIDENCE 704: OPINION ON ULTIMATE ISSUE

Rule 704 provides that testimony "is not objectionable because it em-
braces an ultimate issue to be decided by the trier of fact" and thus ex-
pressly rejects the difficult to apply common law prohibition against an
expert expressing an opinion on the ultimate issue that the jury is to de-
cide.180 The advisory committee concluded that rules 70181 and 702,"'*
requiring that opinion evidence be helpful, and rule 402,11' excluding evi-
dence that wastes time, provide courts with means to exclude opinions
that "would merely tell the jury what result to reach."' " Notwithstanding
this liberalization, courts have without reservation prohibited experts
from uttering legal opinions. For example, it is inappropriate in a tort

173. 846 F.2d at 1328.
174. Id.
175. Id. at 1330.
176. Id. at 1334.
177. Id.
178. Id.
179. Id.
180. FED. R. EVID. 704.
181. FED. R. EvID. 701.
182. FED. R. EviD. 702.
183. FED, R. EvwD. 402.
184. FED. R. EviD. 704 advisory committee's note.
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case for an expert to opine that defendant was negligent.185 Consequently,
one can understand the Eleventh Circuit's discomfort, in Parker v. Wil-
liams,18' with a question that plaintiff's lawyer posed ("Do you have an
opinion about whether [Williams] being employed by the Macon County
Jail as Chief Jailer is grossly negligent or not?") and the response ("Con-
sider it grossly negligent"). 87 Parker, however, had a long and tortuous
appellate history, and the Eleventh Circuit seemed to want to affirm what
seemed a just result. First, it noted that "Rule 704 accords the trial judge
wide discretion in admitting expert testimony." ' Second, the trial court
had instructed the jury concerning the proper weight to accord expert
testimony and the meaning of gross negligence.' These jury instructions
"make it difficult to conclude"" that the testimony ran afoul of the pro-
hibition against opinions "phrased in terms of inadequately explained le-
gal criteria."'' Moreover, the term "gross negligence" is not strictly a le-
gal conclusion, it is also a factual one. 1'" Finally, and not very subtly, the
Eleventh Circuit concluded that the testimony did not affect the substan-
tial rights of defendants because the testimony was, in fact and in law,
correct.1"3 Thus, the Eleventh Circuit concluded that "admission of the
statement is not reversible error."'19' It likely would be a mistake to rely
upon the decision in Parker as authority for the proposition that an ex-
pert witness may opine that a party is negligent or grossly negligent. Such
testimony is, in the author's opinion, clearly objectionable, and a fair
reading of Parker does not require a contrary conclusion. One should
view Parker as the Eleventh Circuit's effort to affirm a just result and
bring to a conclusion a geriatric case notwithstanding the district court's
clear error.

Congress radically changed procedures concerning the defense of in-
sanity in the Comprehensive Crime Control Act of 1984.11' Among these
changes was an amendment to rule 704 that prohibited an expert in a
criminal case from stating an opinion with regard to the issue of whether
defendant did or did not have the mental state or condition constituting
an element of the crime or a defense to the crime. In effect, the amend-

185. See, e.g., Haney v. Mizell Memorial Hosp., 744 F.2d 1467 (11th Cir. 1984).
186. 855 F.2d 763 (11th Cir. 1988).
187. Id. at 777.
188. Id.
189. Id.
190. Id.
191. Id. (citing FED. R. EviD. 704 advisory committee's notes).
192. Id. at 777-78.
193. Id. at 778.
194. Id.
195. Pub, L. No. 98-473, § 402(a), 98 Stat. 1837, 2057 (1984) (codified at 18 U.S.C. § 20

(Supp. 1986)); FED. R. EvID. 704(b).
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ment reverts to common law with regard to opinion testimony on the is-
sue of insanity by providing that such an ultimate issue is a matter for
the trier of fact.1' 6

The Eleventh Circuit's decision in United States v. Davis' 7 demon-
strates the difficulty of applying amended rule 704(b). In Davis, the court
convicted defendant of robbing a bank. Defendant contended that the
trial court erred when it asked defendant's expert whether a finding that
a person suffers from multiple personalities indicates a person is unable
to understand what he is doing.1'" The expert responded that such a con-
dition would not necessarily render a person unable to understand what
he is doing.19" Defendant contended that this testimony violated rule
704(b) because it amounted to an opinion concerning whether defendant
"did or did not have the mental state or condition constituting an ele-
ment of the crime charged or of a defense thereto." 00 The Eleventh Cir-
cuit disagreed. The court concluded that the testimony did not amount to
an opinion about defendant's capacity to conform his conduct, but rather
was simply a description of a characteristic of the condition of multiple
personalities."10 While the court's characterization of the testimony is
most likely correct, it seems that whether an opinion falls within the pro-
scription of rule 704(b) may well depend upon the characterization. For
example, the court could just as easily have characterized the testimony
in question as constituting an opinion that defendant could have had the
mental state required as an element of the crime charged notwithstanding
his multiple personalities.

XII. ARTICLE VIII: HEARSAY

Before addressing cases interpreting the six Federal Rules of Evidence
concerning hearsay, it is appropriate to mention the inherent conflict be-
tween the use of hearsay evidence in a criminal proceeding and the con-
frontation clause of the sixth amendment. 02 If the declarant is unavaila-
ble and the court admits his out of court statement into evidence, then a
defendant will not "be confronted with the witnesses against him.""08 In
prior surveys, the author discussed the constitutional limitations on the
use of hearsay evidence in criminal proceedings.10 During this survey, the

196. See FED. R. EviD. 704 advisory committee's note.
197. 835 F.2d 274 (11th Cir. 1988).
198. Id. at 276.
199. Id.
200. Id. (citing FED. R. EVID. 704(b)).
201. Id. at 276-77.
202. U.S. CoNsT. amend. VI.
203. U.S. CONST. amend. VI.
204. See Treadwell, supra note 3, at 1279. Treadwell, Evidence, 38 MERcER L. R.v. 1253,
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Eleventh Circuit broke no new ground in this area although it did hold, in
United States v. Parikh," that a defendant cannot claim that hearsay
testimony impinged his rights of confrontation when elicited by his own
counsel.2"

Although not strictly a case concerning hearsay, the Eleventh Circuit's
decision in Bundy v. Dugger'0 merits comment. In Bundy, defendant
contended that the use of hypnotically enhanced testimony violated his
sixth amendment right to confrontation.2 8 Relying upon the Supreme
Court's decision in Rock v. Arkansas,' 9 the court noted that hypnosis
does not make effective cross examination impossible, although it may
make it more difficult. 10 Because cross examination is possible, the Su-
preme Court declined to adopt a per se rule banning the admission of
hypnotically refreshed testimony.211 The court then addressed the issue of
whether, in Bundy, the use of the hypnotically refreshed testimony vio-
lated the confrontation clause.'1 A defendant's sixth amendment right of
confrontation is not impinged if sufficient information is elicited from the
witness that will allow the jury to determine the credibility of the wit-
ness.2 8 Upon reviewing the evidence, the Eleventh Circuit concluded that
defendant had an adequate opportunity for effective cross examination
and that, therefore, the court did not violate his sixth amendment
rights.'

14

Rule 801(d)(1)(B) provides that a statement is not hearsay if the "de-
clarant testifies at the trial or hearing and is subject to cross examination
concerning the statement, and the statement is... (b) consistent with the
declarant's testimony and is offered to rebut an express or implied charge
against the declarant of recent fabrication or improper influence or mo-
tive . . "15 In United States v. Pendas-Martinez,211 the government
relied upon this principle to support the trial court's admission of a hand-
written report that contained a written summary of the government's
case against defendants. 17 The Eleventh Circuit began its analysis by

1269 (1987).
205. 858 F.2d 688 (11th Cir. 1988).
206. Id. at 688.
207. 850 F.2d 1402 (11th Cir. 1988).
208. Id. at 1414.
209. 107 S. Ct. 2704 (1987).
210. 850 F.2d at 1415.
211. 107 S. Ct. at 2714.
212. 850 F.2d at 1415.
213. Id.
214. Id.
215. FED. R. EviD. 801(d)(1)(B).
216. 845 F.2d 938 (11th Cir. 1988).
217. Id. at 938.
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noting the Fifth Circuit's decision in United States v. Brown,' 18 In
Brown, the Fifth Circuit held that a trial court abuses its discretion when
it admits into evidence an investigator's notes that constitute a summary
of the government's theory of the case.2 1' If, however, the report does not
contain hearsay or falls within an exception to the hearsay rule, Brown
does not apply.220 The government contended that the report was admis-
sible because the cross examination of its author included an implied
charge of fabrication and, thus, the report was admissible as a prior con-
sistent statement to rebut the charge.21 Defendants denied they made
such a charge of fabrication and argued that even if they had, it was not a
charge of recent fabrication since the fabrication occurred at the time the
investigator made the report.22 Therefore, defendants argued, the report
had no probative value because the author prepared it before the motive
to fabricate arose . 28 The Eleventh Circuit rejected this contention, noting
that it has held repeatedly that one need not make the prior consistent
statement before the time that the alleged motive to fabricate arose." 4

Nevertheless, the court, upon examining a transcript of the cross exami-
nation, concluded that the defense had not made a charge of
fabrication."2 Moreover, the Eleventh Circuit reasoned that the report
contained hearsay within hearsay and thus rule 801(d)(1)(B) rendered the
entire report inadmissible.2 6

Rule 801(d)(2)(E) permits the introduction of statements that a co-con-
spirator makes during the course and furtherance of a conspiracy.227 For a
number of years, the Eleventh Circuit determined the admissibility of co-
conspirator's statements under what has been called the James test,"'1
formulated by the Fifth Circuit in United States v. James."' In James,
the Fifth Circuit held that co-conspirators' statements are not admissible
unless the government shows by evidence other than the statement itself

218. 451 F.2d 1231 (5th Cir. 1971).
219. Id. at 1236.
220. United States v. Benson, 495 F.2d 475, 478-79 (5th Cir.), cert. denied, 419 U.S. 1035

(1974). In Benson, which was decided prior to the adoption to the Federal Rules of Evi-
dence, the Fifth Circuit reasoned that the report was not hearsay because it constituted the
defendant's own statement. 495 F.2d at 479. Of course, under the definition of hearsay in
the Federal Rules of Evidence, any out of court statement constitutes hearsay even though
it is the out of court statement of the declarant. FED. R. EviD. 801(c).

221. 845 F.2d at 942.
222. Id. at 943.
223. Id.
224. Id. See, e.g., United States v. Anderson, 782 F.2d 908, 915-16 (11th Cir. 1986).
225. 845 F.2d at 944.
226. Id. at 942.
227. FED. R. Evm. 801(d)(2)(E).
228. See, e.g., United States v. Jenkins, 779 F.2d 606, 610-12 (11th Cir. 1986).
229. 590 F.2d 575 (5th Cir.) (en banc), cert. denied, 442 U.S. 917 (1979).
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that a conspiracy existed, that the declarant and the defendant were
members of the conspiracy, and that the co-conspirators made the state-
ments in furtherance of the conspiracy.'30 In United States v. Ches-
tang,"' defendants alleged that the trial court erred in admitting co-con-
spirators' statements because the government failed to adduce
independent evidence of a conspiracy and because the trial court relied
only on the statements themselves to find a conspiracy.'3 ' Acknowledging
that James prohibited a district court from finding a conspiracy based
only upon the statements that the government sought to admit," the
Eleventh Circuit noted that the Supreme Court, in Bourjaily v. United
States,'" overruled James to the extent that it prohibited district courts,
in making preliminary factual determinations concerning the existence of
a conspiracy, from relying on the co-conspirators' statements that the
government sought to admit."' In view of this, the Eleventh Circuit af-
firmed the district court's decision in Chestang.2"

In United States v. Santiago," 7 the Eleventh Circuit, citing Bourjaily,
enunciated the new test for the admission of co-conspirators' state-
ments. ' " The government must prove that a conspiracy existed, that the
defendant and the declarant were members of the conspiracy, and that
the co-conspirators made the statement in the course of and in the fur-
therance of the conspiracy." 9 In Santiago, defendants argued that the
declarants did not make the statements in question in furtherance of the
conspiracy because the court could only characterize the statements as
"bragging."' 40 The Eleventh Circuit, however, disagreed and held that the
trial court could find that the declarants made the boasts in furtherance
of a conspiracy if the declarants used such statements to obtain the confi-
dence of or to allay the suspicions of a co-conspirator.24 1 Similarly, in
United States v. Caraza, "' defendants contended that the co-conspirator
did not make his alleged statement in the course of and in furtherance of

230. Id.
231. 849 F.2d 528 (11th Cir. 1988).
232. Id. at 530-31.
233. Id. at 531.
234. 107 S. Ct. 2775 (1987).
235. Id. at 2777.
236. 849 F.2d at 528.
237. 837 F.2d 1545 (11th CiT. 1988).
238. Id. at 1549.
239. Id.
240. Id.
241. Id. (citing United States v. Miller, 664 F.2d 94, 98 (6th Cir. 1981), cert. denied, 459

U.S. 854 (1982)).
242. 843 F.2d 432 (11th Cir. 1988).
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a conspiracy because it was merely "idle chatter." 3 The Eleventh Circuit
rejected this argument, noting that it is not essential that the statement
be necessary to the conspiracy, but rather the declarant need only have
made the statement to further the conspiracy." If the statement "could
have been intended to affect future dealings between the parties," then
this element is satisfied.'

In United States v. Dynalectric Co.,2' 6 the Eleventh Circuit held that it
is not even necessary that the government prove who made an out of
court statement for the statement to be admissible as a co-conspirator's
statement."7 In Dynalectric, the district court permitted one co-conspira-
tor to testify that he received a call from an unidentified person who pro-
vided him with information to be used in a bid rigging scheme."48 Defend-
ant Dynalectric contended that the court could not characterize the
statement of the unidentified caller as a co-conspirators' statement be-
cause the caller was anonymous.' 9 The Eleventh Circuit, however, con-
cluded that it was "clear from the testimony and the context" that the
caller was associated with one of the co-conspirators. 50 Accordingly, the
district court did not err in permitting this testimony.

Rule 803(8) provides for the admission of public records and reports as
an exception to the rule against hearsay."51 In Smith'o. Ithica Corp.,"'2
the Fifth Circuit held that rule 803(a) does not permit the admission of
"evaluative conclusions and opinions."' As noted in last year's Sur-
vey,' an Eleventh Circuit panel held in Rainey v. Beech Aircraft
Corp."'5 that Smith prohibited the admission of an investigative report
containing opinions concerning the cause of the incident under investiga-
tion. " The Eleventh Circuit, however, vacated the panel opinion and sat
en banc for the purpose of "reconsidering controlling authority in this
Circuit concerning the admissibility in evidence of an opinion expressed
in an investigative report of an airplane crash."'7 The Eleventh Circuit

243. Id. at 436.
244. Id.
245. Id. (citing United States v. Patton, 594 F.2d 444, 447 (5th Cir. 1979)).
246. 859 F.2d 1559 (11th Cir. 1988).
247. Id. at 1560.
248. Id. at 1582.
249. Id. at 1581.
250. Id. at 1582.
251. FED. R Evw. 803(8).
252. 612 F.2d 215 (5th Cir. 1980).
253. Id. at 222.
254. Treadwell, supra note 3, at 1285.
255. 784 F.2d 1523 (11th Cir. 1986).
256. Id. at 1528.
257. 827 F.2d 1498, 1499 (11th Cir. 1987) (en banc).
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found itself evenly divided on the issue of whether to overrule Smith and
thus reinstated the decision of the panel." 8 During this survey period, the
United States Supreme Court granted certiorari to "address a longstand-
ing conflict among the federal courts of appeal over whether Federal Rule
of Evidence 803(8)(c), which provides an exception to the hearsay rule for
public investigatory reports containing 'factual findings,' extends to con-
clusions and opinions contained in such reports."' The Court held that
reports otherwise admissible under rule 803(8)(c) are not inadmissible
merely because they state a conclusion or opinion.2" If the witness bases
the conclusion on a factual investigation and if the conclusion satisfies the
trustworthiness requirement set forth in the rule, it is admissible along
with the remainder of the report.'"

XIII. ARTICLE IX: AUTHENTICATION AND IDENTIFICATION

The Eleventh Circuit's decision in Amfac Distribution Corp. v. Harrel-
son 62 serves as a reminder that the rules of evidence are not inflexible
and do not necessarily serve as traps for the unwary. In Amfac, plaintiff
successfully moved for summary judgment in an action to enforce a state
court judgment.2' On appeal, defendant contended that plaintiff had not
properly authenticated the judgment as required by Federal Rule of Civil
Procedure 44.2" Defendant contended that plaintiff improperly authenti-
cated the judgment because the judge's certification was attached to the
"front page of the judgment and referred to the foregoing documents."'"
The Eleventh Circuit kindly referred to defendant's argument as "hyper-
technical" and ruled that plaintiff "substantially complied" with the au-
thentication requirements of rule 44(a)(1).2" Moreover, the court noted
that the last page of the judgment contained a statement by a deputy
clerk, under the seal of the court, that the judgment was a true and cor-
rect copy of the court's original record.6 7 Federal Rule of Evidence 902(1)
permits authentication of public documents bearing a seal and a signa-
ture purporting to be an attestation or execution.2" The court ruled that

258. Id. at 1516.
259. Beech Aircraft Corp. v. Rainey, 109 S. Ct. 439, 442-43 (1988).
260. Id. at 453.
261. Id.
262. 842 F.2d 304 (11th Cir. 1988).
263. Id. at 304.
264. Id. FED. R Civ. P. 44.
265. 842 F.2d at 305 (emphasis in original).
266. Id. at 306.
267. Id.
268. FzD. R. EVID. 902(1).
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the deputy clerk's attestation and the court's seal rendered the document
authenticated under rule 902(1)."

269. 842 F.2d at 306-07.




