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This article surveys noteworthy cases decided by the Georgia appellate
courts and important new legislation enacted by the Georgia General As-
sembly concerning corporation, partnership, securities, and agency law
during the survey period.

I. CORPORATIONS

A. Shareholder Suits

Generally, a shareholder must bring a derivative action, rather than a
direct action, in order to obtain relief from mismanagement, misappropri-
ation of funds, and other actions involving the dissipation of corporate
assets and abuse of corporate form that might result in a decline in the
corporation's business and in the value of its stock.1 Official Code of
Georgia Annotated section 14-2-1231 permits shareholder derivative ac-
tions and provides that the court must award the proceeds of the suit,
other than attorney fees, to the corporation.$ In some cases, however, the
award of proceeds from a derivative action to the corporation may only
lead to further abuse and misappropriation when the responsible wrong-
doers are still in control. In Caswel v. Jordan,4 the Georgia Court of Ap-
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1. See Thomas v. Dickson, 250 Ga. 772, 774, 301 S.E.2d 49, 50 (1983); Pickett v. Paine,
230 Ga 786, 790, 199 S.E.2d 223, 227 (1973).

2. O.C.G.A. § 14-2-123 (1982). See also id. § 14-2-153.
3. Id. § 14-2-123(e).
4. 184 Ga. App. 755, 362 S.E.2d 769 (1987).
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peals permitted a direct action against a corporation by a minority share-
holder, effectively avoiding such a result.5

R.G. Jordan was the holder of one-third of the shares of Local Bonding
Company, Inc. ("Local"), a bail bond company. Jerry and Jane Caswell
owned the remaining two-thirds of the shares, and Jerry Caswell was Lo-
cal's president.6 In February of 1983, Jerry Caswell gained control of Lo-
cal. In July of 1983, Jordan resigned as Local's secretary and attempted
to inspect its books without success.7 In November 1983, Caswell pledged
Local's sole asset-seventeen acres of land-as collateral for a $60,000
loan. Caswell paid the proceeds of the loan totalling approximately
$37,000 to the company, but then he wrote checks totalling $30,000 to
himself and to his wife. Between December 1983 and October 1984, Jor-
dan continued his attempts to inspect Local's books without success. In
February 1984, Caswell deeded the seventeen acres of property to his wife
without notifying Local's shareholders or seeking their approval., In
March 1984, Jane Caswell became a shareholder of Local. Jordan filed a
derivative action in August 1984, alleging that the land conveyance was
fraudulent and that Caswell had "wasted, dissipated, looted, plundered
and out right embezzled" the proceeds of the 1983 loan.* In 1985, Jordan
amended his complaint to change the suit from a derivative action to a
direct action against the Caswells in which he sought nominal and puni-
tive damages and attorney fees.10 A jury returned a verdict against the
Caswells, awarding one dollar in nominal damages, $70,000 in punitive
damages, and $8,000 for attorney fees." The Caswells appealed, arguing
that Jordan could not bring a direct action against them.12

The court determined that the lower court properly permitted Jordan
to bring his suit as a direct action rather than as a derivative action be-
cause none of the underlying reasons for requiring a derivative action
were present. 8 The court did not have to concern itself with a multiplic-
ity of lawsuits or prejudice to nonparty shareholders' rights because Jor-
dan was the only injured shareholder."1 Furthermore, the corporation had
no creditors who would be left unprotected if the proceeds of the suit
were not paid to the corporation. s In addition, since Local was a closely

5. Id. at 758, 362 S.E.2d at 773.
6. Id. at 755, 362 S.E.2d at 769.
7. Id. at 756, 362 S.E.2d at 771.
8. Id. at 757, 362 S.E.2d at 772.
9. Id. at 755, 362 S.E.2d at 771.

10. Id. at 756, 362 S.E.2d at 772.
11. Id. at 758, 362 S.E.2d at 773.
12. Id.
13. Id.
14. Id.
15. Id.
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held corporation, there was no market for Jordan's shares, and therefore,
an increase in the value of his shares was unlikely if the corporation were
to receive the proceeds of the suit."

Since in a derivative action Jordan would have been suing as Local's
representative, any damages awarded would have been paid to Local.
Given the Caswells' apparent misuse of corporate funds in the past, the
Caswells possibly would have misappropriated any proceeds that the cor-
poration received, and it was doubtful that the Caswells would have
shared any of the proceeds with Jordan. The effect of the court's decision
was to prevent this result. Although the court did not use this reasoning
to support its holding in Caswell, the court has previously upheld the use
of shareholder direct actions when bringing suit on behalf of the corpora-
tion would have benefitted the persons whose misconduct gave rise to the
suit.

17

Although the court held that Jordan could bring a direct action, it also
held that Jordan could have brought a derivative action even though he
did not first seek relief from the corporation as required by Official Code
of Georgia Annotated section 14-2-123(c)' 8 The facts indicated that such
an effort would have been unsuccessful given the results of Jordan's at-
tempts to examine Local's books and the Caswells' disregard for Jordan's
interests.19

The court also held that the award of nominal damages was proper
since Jordan had not sustained an actual injury"0 and that Jerry Caswell's
breach of his corporate fiduciary duty was sufficient to support an award
of punitive damages.21 The court also affirmed Jordan's recovery of attor-
ney fees and expenses from the Caswells.2 '

16. Id.
17. Thomas v. Dickson, 162 Ga. App. 569, 571, 291 S.E.2d 747, 749 (1982), aff'd, 250 Ga.

772, 301 S.E.2d 49 (1983); Pelletier v. Schultz, 157 Ga. App. 64, 66-67, 276 S.E.2d 118, 120-
21 (1981). On appeal, the Georgia Supreme Court in Thomas upheld the Georgia Court of
Appeals' decision to permit a direct action. The supreme court rejected the court of appeals'
"blanket rule" that would permit a shareholder to bring a direct action solely if the wrong-
doer would benefit from a corporate recovery, and instead applied a rule that weighed the
interests of various parties. 250 Ga. at 775, 301 S.E.2d at 51. Although the potential misap-
propriation of a corporate recovery should not be the only reason to permit a shareholder to
bring a direct action, it should be at least a factor.

18. 184 Ga. App. at 759, 362 S.E.2d at 773 (citing O.C.G.A. § 14-2-123(c) (1982)).
19. Id.
20. Id., 362 S.E.2d at 774.
21. Id. at 760, 362 S.E.2d at 774-75.
22. Id., 362 S.E.2d at 774 (citing Grizzard v. Petkas, 173 Ga. App. 629, 630, 327 S.E.2d

514, 515 (1985)).

1988]
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B. Officer and Director Termination

During the survey period, the Georgia Court of Appeals in Martin v.
J.M. Clayton Co.23 considered a new claim in a case the court had re-
viewed in 1985.' The court's new decision highlights the importance of
complying with technical requirements for removal of officers and
directors.

In 1984, the shareholders of J.M. Clayton Company removed Charles
Martin as a director of the company at a special meeting. The notice of
the meeting did not comply with Georgia law. 6 On the same day as the
shareholders' meeting, the company's board of directors removed Martin
as secretary of the company without complying with the company's by-
laws concerning the removal of officers.' In J.M. Clayton Co. v. Martin,7

Martin brought suit seeking, among other things, damages for loss of his
positions as secretary and director.' s The court of appeals found that the
existence of factual issues precluded the company's motion for summary
judgment, but questioned whether Martin had an adequate remedy be-
cause loss of a corporate position is not compensable in damages'

The company, in response to the court's decision, called and held
proper board of directors' and shareholders' meetings at which the board
and the shareholders ratified their previous actions removing Martin. 0

Martin renewed his suit, and the company again made a motion for sum-
mary judgment, which the trial court granted." Martin, however, had
amended his complaint to change his claim from a request for unspecified
damages to a request for the portion of his compensation that he lost
between the time the company improperly terminated him and the date
the board and the shareholders ratified their actions."

The court reversed the trial court's decision to grant summary judg-
ment for the company, reasoning that Martin, by amending his com-
plaint, stated a proper cause of action." The court of appeals held that an
improperly terminated corporate officer or director may recover the

23. 184 Ga. App. 273, 361 S.E.2d 385 (1987).
24. J.M. Clayton Co. v. Martin, 177 Ga. App. 228, 339 S.E.2d 280 (1985). See Hermance

& Quiros, Business Associations, 38 MERCER L. REV. 57, 62 (1986).
25. 177 Ga. App. at 232, 339 S.E.2d at 283.
26. Id.
27. 177 Ga. App. 228, 339 S.E.2d 280 (1985).
28. Id. at 228, 231, 339 S.E.2d at 281, 283.
29. Id. at 232, 339 S.E.2d at 283. See Sherrer v. Hale, 248 Ga. 793, 798, 285 S.E.2d 714,

718 (1982).
30. 184 Ga. App. at 273, 361 S.E.2d at 385.
31. Id. at 274, 361 S.E.2d at 385.
32. Id.
33. Id.
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amount of compensation he or she should have received between the time
of the improper termination and the proper ratification of the termina-
tion, and remanded the case.3' If, on remand, the trial court decides this
case in Martin's favor, the company may have to pay Martin over two
years' compensation for the time between the improper terminations and
the ratification.8 5 This result would underscore the importance of comply-
ing with statutory and other technical directives in removing officers and
directors, especially in a hostile situation.

C. "Golden Parachutes"

More and more corporations are entering into agreements with key of-
ficers to provide a compensation package in the event the corporation is
the subject of a merger or other change in control. People often refer to
these agreements as "golden parachutes." In Royal Crown Companies v.
McMahon3 6 the new management of Royal Crown Companies ("Royal
Crown") attempted unsuccessfully to avoid the company's obligations
under an agreement the company had made with McMahon, the presi-
dent of Arby's, Inc., a subsidiary of Royal Crown. The agreement, ap-
proved by Royal Crown's board of directors, provided severance pay in
the event of termination of employment or voluntary resignation after a
change in control of Royal Crown. 7 McMahon voluntarily resigned after
a change in control. Although Royal Crown granted McMahon certain in-
surance benefits under the agreement, Royal Crown refused to grant Mc-
Mahon $325,165 in severance pay. McMahon sued for breach of the
agreement. The trial court granted McMahon summary judgment, and
Royal Crown appealed.88

The Georgia Court of Appeals, in upholding the agreement, first noted
that it was really a "severance agreement triggered by a change in control
... [that] provides a safe landing in the event an employee is forced to

bail out after such a change."'" The fact that this severance agreement
was contingent upon a change in control did not affect its enforceability.

The court rejected various other arguments that Royal Crown made in
attempting to have the agreement declared unenforceable. The court
found that the agreement did not result in a conflict of interest in McMa-
hon's favor to the detriment of the shareholders because the agreement's
purpose was to protect the shareholders by inducing McMahon to remain

34. Id. See McCreery v. RSA Management, 249 Ga. 43, 45, 287 S.E.2d 203, 205 (1982).
35. See 184 Ga. App. at 272, 361 S.E.2d at 385.
36. 183 Ga. App. 543, 359 S.E.2d 379 (1987).
37. Id. at 544, 359 S.E.2d at 380.
38. Id., 359 S.E.2d at 381.
39. Id.
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in the company's employ during the uncertainty of a change in control.'
The court also found sufficient consideration for the execution of the
agreement because, in return for the promised severance pay, McMahon
agreed to continue to serve during merger negotiations even though his
employment contract was terminable at will.4 The court also refused to
apply a "reasonableness test" to the amount of severance pay, stating
that the parties had contracted freely in making the agreement and that
Royal Crown's new owners had agreed in the merger documents to as-
sume all outstanding severance agreements. 42 The court also rejected
Royal Crown's argument that McMahon was not entitled to receive the
severance pay because he had not faithfully performed his duties.' 3 The
court noted that the agreement contained an exception for termination
for cause, and that the new directors could have terminated McMahon's
employment if it was unsatisfactory. Royal Crown offered no evidence
that the board had commenced termination proceedings or that McMa-
hon was not entitled to receive the severance pay. The court found that
the lack of such evidence raised an issue of fact concerning whether Royal
Crown in bad faith refused to honor the agreement.4 4

Interestingly, Royal Crown had paid severance pay under identical
agreements to other officers who resigned after the change in control."
Although Royal Crown's new management argued they did not want to
pay McMahon because they believed he had not sufficiently performed
his duties, evidence existed to the contrary.' 6 The court's decision indi-
cates that parties involved in a merger or other change in control should
carefully review and consider the status of severance agreements prior to
consummation of the transaction.

D. Venue for Suits Against Dissolved Corporations

Under Georgia law, a person may maintain an action against a Georgia
corporation after the corporation's dissolution for a claim arising prior to
dissolution if the action is pending on the date of dissolution or if the
person brings the action within two years after the date of the dissolu-
tion. 7 In Savannah Laundry & Machinery Co. v. Owenby,'8 the Georgia
Court of Appeals, in a case of first impression, held that to determine the

40. Id. at 545, 359 S.E.2d at 381.
41. Id.
42. Id.
43. Id. at 546, 359 S.E.2d at 382.
44. Id.
45. Id.
46. Id.
47. O.C.G.A. § 14-2-293 (1982).
48. 186 Ga. App. 130, 366 S.E.2d 787 (1988).
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proper venue for a suit against a dissolved corporation, the court should
employ Official Code of Georgia Annotated section 14-2-63."'

In that case, Owenby brought a personal injury action against Savan-
nah Laundry & Machinery Company ("Savannah Laundry"), a dissolved
Georgia corporation, in Effingham County, the county where Owenby's
injury occurred, and in Chatham County, the county where Savannah
Laundry had maintained its registered office.50 Savannah Laundry filed a
motion requesting that the trial court either dismiss the Effingham
County suit or transfer it to Chatham County. The trial court denied the
motion. 1 The court of appeals held that the trial court erred in denying
Savannah Laundry's motion to have the case transferred to Chatham
County."' The court determined that a suit under section 14-2-293 should
"proceed as if the dissolution . . . had never taken place.153 Assuming
that the dissolution had not taken place and that Savannah Laundry was
still an active corporation, the court then looked to section 14-2-63, which
governs the determination of venue for suits against corporations in Geor-
gia." According to the court, the proper venue for this case under section
14-2-63 was Chatham County because Chatham was the county in which
Savannah Laundry had last maintained its registered office. 5 Although
the court stated that in other cases against dissolved corporations it could
apply more than one provision of section 14-2-63 and permit venue in
more than one county,"1 no other provision of section 14-2-63 was appli-
cable in this case. Section 14-2-63(d), which provides for venue in the
county in which the injury occurred, was not applicable because Savan-
nah Laundry did not have an office in or transact business in Effingham
County, and the court did not consider defending a post-dissolution suit
to constitute "transacting business."5

E. Piercing the Corporate Veil

Although plaintiffs often use the "piercing the veil" theory to bring suit
against corporate officers, the Georgia appellate courts have held that in
order for that theory to prevail, the facts must contain evidence that the
officer disregarded the corporate entity and used it as an instrumentality

49. Id. at 131, 366 S.E.2d at 788; O.C.G.A. § 14-2-63 (Supp. 1988).
50. 186 Ga. App. at 130-31, 366 S.E.2d at 787.
51. Id., 366 S.E.2d at 788.
52. Id. at 132, 366 S.E.2d at 789.
53. Id. at 131, 366 S.E.2d at 788 (quoting Rosing v. Dwoskin Decorating Co., 141 Ga.

App. 617, 618, 234 S.E.2d 128, 129 (1977)).
54. Id.
55. Id.
56. Id. at 132, 366 S.E.2d at 788.
57. Id.
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to perpetrate fraud or avoid liability.58 Merely operating a business, even
as the sole owner, is not enough to justify piercing the corporate veil to
hold an officer liable.59 In tort cases, however, the courts will often effec-
tively pierce the corporate veil to hold officers liable for tortious actions
even though there is no evidence of abuse of the corporate form.1

The Georgia appellate courts could provide more guidance in this area.
To date Georgia court decisions in this area have defied specific categori-
zation and encouraged appeal by parties disappointed at the trial level
who are hoping for a friendlier review of the facts on appeal. Although
piercing cases will always be fact sensitive, some appellate decisions on
piercing have been rendered that give greater guidance to litigants, law-
yers, and judges.

For example, the Fourth Circuit's decision in DeWitt Truck Brokers,
Inc. v. W. Ray Flemming Fruit Co.," includes a two-prong test to deter-
mine whether the corporate veil should be pierced.62 The first-prong of
this test includes an eight factor analysis concerning disregard of the cor-
porate form. Among the factors considered are the failure to observe cor-
porate formalities and the misuse of funds by the dominant shareholder.
No one factor is sufficient to satisfy the first-prong of the piercing test."
The second-prong of the piercing test in DeWitt is a fairness test." De-
Witt requires that both prongs be satisfied before the court will consider
piercing the corporate veil." At least one state has adopted the DeWitt
two-prong test."

As lawyers who analyze corporate law, the authors are concerned with
the lack of consistency and in-depth analysis applied to piercing cases.
One of the largest categories analyzed in this case survey every year in-
volves piercing cases. In part, we believe this is due to the uncertainty of
the law in this area. Perhaps a clearer statement of the law by the appel-
late courts would result in reducing the costs associated with litigation of
this sort. The following cases illustrate the application of the piercing the

58. See Ellis v. Edwards, 180 Ga. App. 301, 348 S.E.2d 764 (1986); Jenkins v. Judith
Sans Int'l, 175 Ga. App. 171, 332 S.E.2d 687 (1985).

59. See Trans-State v. Barber, 170 Ga. App. 372, 317 S.E.2d 242 (1984); Barnes v. Finne-
gan Enters., 150 Ga. App. 430, 258 S.E.2d 55 (1979).

60. See American Game & Music Serv., Inc. v. Knighton, 178 Ga. App. 745, 746, 344
S.E.2d 717, 719 (1986); Lincoln Land Co. v. Palfery, 130 Ga. App. 407, 411, 203 S.E.2d 597,
603 (1973).

61. 540 F.2d 681 (4th Cir. 1976).
62. Id. at 685-87.
63. Id. at 687.
64. Id.
65. Id.
66. See Sturkie v. Sifly, 280 S.C. 453, 313 S.E.2d 316 (1984).
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veil theory in contract and tort cases during the survey period.

Contract Cases-Piercing Denied. In Earnest v. Merck,67 Earnest
purchased a home from Executive Builders, Inc. through an agent of
Merck Realty. John Merck was the president of Merck Realty and Execu-
tive Builders. After Earnest purchased the house, he discovered that the
house's well could not deliver an adequate water supply. Earnest and
Merck could not reach an agreement concerning the water supply, and
Earnest sued Executive Builders, Inc., Merck Realty, and John Merck in-
dividually to rescind the contract. The trial court granted Merck's motion
for summary judgment, and Earnest appealed." The court of appeals
held that the parties had not proved that Merck had disregarded the cor-
porate form and used the corporation for his personal business.6' The evi-
dence showed that Merck had executed all documents made in connec-
tion with the transaction, including the real estate sales contract, the
warranty deed, and the closing statement, on behalf of either Executive
Builders or Merck Realty.70 Although Merck had brought suit in his own
name against a well digger who had dug an insufficient well for the house,
the facts indicated that the suit was for the sole benefit of Executive
Builders, which had received the damages awarded in the suit." Having
found no "compelling and persuasive reason" to pierce the corporate veil,
the court affirmed the trial court's decision, granting summary
judgment.71

In Northwest Preferred v. Williams," Williams, along with another in-
dividual, had assisted Northwest Preferred ("Northwest") in obtaining fi-
nancing to build cottages at Lake Lanier. BMS Enterprises ("BMS"), an
affiliate of Northwest and the holding corporation for the cottages, re-
ceived the funds. Williams sued Northwest, BMS, and Edwin Jackson,
the president of both companies, to recover commissions for arranging
the financing. 4 The court of appeals, citing Earnest v. Merck,75 found no
evidence that Jackson had conducted his personal business on an "inter-
changeable or joint basis" with the business of the companies.7 Jackson
had signed all documents on behalf of the companies, as Merck had done
in the Earnest case.

67. 183 Ga. App. 271, 358 S.E.2d 661 (1987).
68. Id. at 272, 358 S.E.2d at 663.
69. Id. at 274, 358 S.E.2d at 664.
70. Id. at 272-73, 358 S.E.2d at 662-63.
71. Id. at 273-74, 358 S.E.2d at 664.
72. Id. at 274, 358 S.E.2d at 664.
73. 184 Ga. App. 145, 360 S.E.2d 910 (1987).
74. Id. at 145, 360 S.E.2d at 911.
75. See supra text accompanying notes 67-72.
76. 184 Ga. App. at 147, 360 S.E.2d at 912.
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In Amason v. Whitehead,7 Whitehead sued W. R. Amason individually
and W. R. Amason, d/b/a Amason, Inc., to recover payment for various
cleaning services Whitehead had rendered. Amason appealed a verdict
against him individually.78 Amason was the sole or principal shareholder
of Amason, Inc., which had ceased doing business and had no assets at
the time of the trial. Amason had directed Amason, Inc.'s business, and
another corporation that he owned paid him. Checks issued to Whitehead
listed Amason, Inc. as the contractor. The court found no evidence of
fraud or of Amason's using the corporation for personal business.9 Al-
though the corporation was insolvent at the time of trial, the court noted
that it was solvent at the time of the transaction."0

Contract Cases-Piercing Applied. In Brunswick Manufacturing
Co. v. Sizemore,'I former employees of Brunswick Manufacturing Com-
pany ("Brunswick") sued Brunswick, two related corporations, an officer
of Brunswick, and a Brunswick plant manager for payment of a contrac-
tual bonus. Brunswick closed the plant where the employees worked and
told them that the company had no money with which to pay the bonus.
A jury returned a verdict against the three corporate defendants, and the
corporate defendants appealed.83 The court of appeals found that Bruns-
wick's revenues were deposited to the accounts of the other two corpora-
tions, thus depleting Brunswick's assets.88 This evidence was sufficient for
the court to apply the piercing the veil theory to hold the related corpora-
tions and Brunswick liable for payment of the bonus.8"

In Cooper v. Re/Max North Atlanta, Inc.,85 Cooper was president, sole
director, and shareholder of at least ninety percent of Sentry Engineering
& Construction Company, Inc.'s ("Sentry") stock.8 Cooper and Sentry
developed Regent Centre Office Park. Sentry, represented by Cooper,
leased space to Specialty Appliance Works, Inc. ("Specialty") pursuant to
the terms of a lease providing that if Specialty purchased the leased
premises or any other space in Regent Centre, the landlord would pay a
sales commission to McGinnis Realty, Inc. and Re/Max North Atlanta,
Inc. ("Re/Max"). Cooper made an agreement with Specialty and another
investor to sell certain property in Regent Centre. Cooper obtained a con-

77. 186 Ga. App. 320, 367 S.E.2d 107 (1988).
78. Id. at 320, 367 S.E.2d at 107.
79. Id. at 322, 367 S.E.2d at 109.
80. Id.
81. 183 Ga. App. 482, 359 S.E.2d 180 (1987).
82. Id. at 483, 359 S.E.2d at 181.
83. Id. at 484, 359 S.E.2d at 182.
84. Id.
85. 186 Ga. App. 79, 366 S.E.2d 328 (1988).
86. Id. at 79, 366 S.E.2d at 328.
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struction loan on the property in his own name. He then transferred to
Regent Centre Development Company, Inc. ("RCDC")-a new corpora-
tion of which he was president, sole director, and sole shareholder-all of
his rights in the sales contract with Specialty and granted a warranty
deed on the property to RCDC subject to the loan. Cooper did not com-
pensate either McGinnis Realty, Inc. or Re/Max with commissions from
the sale of the property. Re/Max sued Cooper individually, RCDC, Sen-
try, and Specialty, although Re/Max later dropped Specialty from the
lawsuit.

8 7

The trial court entered judgment against Cooper, RCDC, and Sentry,
and they appealed. Re/Max argued, relying on the piercing the veil the-
ory, that Cooper and RCDC should be liable for payment of commission
to Re/Max even though RCDC was not a party to the lease and Cooper
signed the lease as Sentry's president." The court of appeals agreed that
sufficient evidence supported piercing the veil and upheld the lower
court's judgement. The evidence showed that Cooper was really attempt-
ing to avoid the lease's contractual obligations by creating RCDC and
transferring the property to RCDC. Cooper and the two corporations
used "assets and authority interchangeably" ' and presented a classic
case of using a corporate entity to perpetrate fraud or injustice or to
avoid contractual liability.90

Tort Cases-Veil Effectively Pierced. In Smith v. Hawks," vari-
ous property owners in Pine Forest Subdivision sued the Pine Forest
Utility Corporation (the "Corporation") and Smith, the Corporation's
sole owner, for damages resulting from the contamination and pollution
of the Pine Forest water system. The Corporation provided water and
sewage services to the properties located within the subdivision. The
property owners argued that the court should hold Smith liable for the
damages because Smith was the alter ego of the corporation and also be-
cause Smith had personally operated the system." The court of appeals
held that Smith had sufficiently proven that, even though he was the Cor-
poration's sole owner, he had operated the Corporation separately from
his own affairs.9 The court determined, however, that material issues of

87. Id. at 80, 366 S.E.2d at 330.
88. Id. at 80, 82, 366 S.E.2d at 331.
89. Id. at 82, 366 S.E.2d at 331-32 (quoting Harrell v. Bank of the South, 174 Ga. App.

384, 386, 330 S.E.2d 147, 148 (1985)).
90. Id., 366 S.E.2d at 332. See Jenkins v. Judith Sans Int'l, 175 Ga. App. 171, 332 S.E.2d

687 (1985).
91. 182 Ga. App. 379, 355 S.E.2d 669 (1987).
92. Id. at 384, 355 S.E.2d at 675.
93. Id.
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fact remained.9 In holding that Smith could be held personally liable for
the torts of the Corporation if he had participated in the commission of
the tort or had directed the particular tortious acts," the court effectively
removed the corporate veil that usually shields corporate officers from
liability.

Tort Cases-Piercing Denied. In Bowen & Bowen, Inc. v. McCoy-
Gibbons, Inc.," Bowen & Bowen, Inc., a house contractor, sued McCoy-
Gibbons, Inc., a soil testing firm, and McCoy, who was evidently an officer
of the corporation, for, among other things, negligence in testing soil at a
construction site.'7 The court found no evidence that McCoy used the
corporation to perpetrate fraud or to avoid contractual or tort responsi-
bility and upheld the trial court's decision not to add McCoy as a defend-
ant although the circumstances indicated that McCoy, who was not a li-
censed soil engineer, performed the allegedly negligent work."

In Energy Contractors, Inc. v. Georgia Metal Systems & Engineering,
Inc.,s" Georgia Metal Systems & Engineering, Inc. ("GMS") sued Energy
Contractors, Inc. ("EC"), and Alex Jordan, EC's president, alleging that
EC wrongfully had terminated GMS from a construction job and that EC
and Jordan tortiously had interfered with GMS's contractual relations. 00

Jordan had written letters to GMS threatening to terminate EC's con-
tracts with GMS because GMS had hired a former EC employee who Jor-
dan did not like. GMS argued that the jury should have been allowed to
decide issues of fact concerning whether Jordan had acted on behalf of
the corporation or whether Jordan was venting malicious personal feel-
ings against the former EC employee." 1 Judge Sognier, writing for the
majority, affirmed the trial court's grant of Jordan's motion for a directed
verdict.10 Judge Sognier stated that the facts did not show that Jordan
had acted with disregard of the corporate form.103 Jordan had signed all
the letters in his capacity as president.'0" Judge McMurray, writing for
himself and three other dissenting judges, argued that the piercing the

94. Id. at 385, 355 S.E.2d at 675-76.
95. Id. Generally, a corporate officer who does not participate in the tort of a corpora-

tion cannot be held liable unless there is evidence of abuse of the corporate form. Id. Ac-
cord, Lincoln Land Co. v. Palfery, 130 Ga. App. 407, 411, 203 S.E.2d 597, 603 (1973).

96. 185 Ga. App. 298, 363 S.E.2d 827 (1987).
97. Id. at 298-99, 363 S.E.2d at 828.
98. Id. at 299, 303, 363 S.E.2d at 831.
99. 186 Ga. App. 475, 367 S.E.2d 324 (1988).

100. Id. at 475, 367 S.E.2d at 324.
101. Id. at 478, 367 S.E.2d at 327.
102. Id.
103. Id.
104. Id.
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veil theory did not apply in this case.' 01 Judge McMurray wrote that the
real issue in the case was not whether Jordan had overextended his use of
the corporate form, but whether Jordan had acted outside of his role as
corporate officer and not in the best interest of EC. 0 The dissenting
judges found evidence to support the argument that personal feelings mo-
tivated Jordan's actions, and these judges argued that the court should
have denied Jordan's motion for a directed verdict.10 7 Given the holding
in Smith v. Hawks,'" GMS also could have argued that Jordan partici-
pated in the commission of the tort and that the court should have de-
nied the motion for a directed verdict on that basis.109

F. Legislative Changes

Revised Georgia Business Corporation Code. The most signifi-
cant action taken by the Georgia General Assembly in the area of corpo-
rate law during the survey period was the adoption of a new and com-
pletely revised Georgia Business Corporation Code (the "New Code")
that will become effective on July 1, 1989, 1 subject to any changes the
legislature makes during the 1989 sessions. This major accomplishment
was the result of the work of the Georgia Business Corporation Code Re-
vision Committee of the Section of Corporate and Banking Law of the
State Bar of Georgia. The legislature based the New Code, in part, on the
Revised Model Business Corporation Act."1 The New Code will provide
Georgia with a modern and progressive business corporation statute that
is responsive to the needs of business corporations while preserving the
rights of shareholders.112

A detailed discussion of the New Code is beyond the scope of this arti-
cle. The authors refer attorneys practicing in this area to several recent
articles and to materials prepared for seminars concerning the New

105. Id. at 479-80, 367 S.E.2d at 327-28 (Banke, Beasley, Benham & McMurray, JJ.,
dissenting).

106. Id. at 479, 367 S.E.2d at 328.
107. Id. at 480, 367 S.E.2d at 328.
108. 182 Ga. App. 379, 355 S.E.2d 669 (1987). See supra text accompanying notes 91-95.
109. 182 Ga. App. at 385, 355 S.E.2d at 676.
110. 1988 Ga. Laws 1070; O.C.G.A. §§ 14-2-101 to -1706 (Special Pamphlet 1988).
111. Introduction, Revised Georgia Business Corporation Code, The Institute of Contin-

uing Legal Education Course Materials, Spring 1988. See generally, REviSED MODEL Bust-
NESS CORP. ACT (1984). For articles discussing the Revised Model Business Corporation Act,
see Goldstein, Revision of the Model Business Corporation Act, 63 Tax. L. REv. 1471 (1985);
Goldstein, The Relationship Between the Model Business Corporation Act and the Princi-
ples of Corporate Governance: Analysis and Recommendations, 52 GEO. WASH. L. REv. 501
(1984).

112. See Introduction, Revised Georgia Business Corporation Code, The Institute of
Continuing Legal Education Course Materials, Spring 1988, at (iv).
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Code.11 In addition, the Michie Company has published a special pam-
phlet that contains the full text, with comments, of the New Code.""

New Georgia Business Combination Statute. The General As-
sembly enacted legislation"' during the 1988 session that added, effective
March 3, 1988, Article 11A to the Georgia Business Corporation Code."'
Although this new statute, modeled after recent Delaware legislation"'
with certain differences, is a "takeover" statute, the statute does not af-
fect the ability of a person to acquire shares of a target corporation or the
right of the person to vote any shares acquired, even in a hostile situa-
tion. 118 The Business Combination Statute (the "Statute"), instead, limits
the ability of an acquiring party to effect a merger or other business com-
bination such as a sale of assets with the target corporation. 1' A "resi-
dent domestic corporation,"1 20 as defined in the Statute, must specifically
elect in its bylaws to apply the Statute.12 1

The discussion that follows summarizes some of the impQrtant aspects
of the statute. The authors refer readers to several recent articles and
seminar materials that discuss in detail the Statute and state corporate
takeover law, including the Delaware statute.12

2

Only "resident domestic corporations," and not merely corporations in-

113. See Carney, Georgia's New Business Corporation Code, 24 GA. ST. B.J. 158 (1988);
Herman, The Revised Georgia Business Corporation Code: Increased Flexibility for Geor-
gia Corporations, 33 ATLANTA LAW. 5 (1988); Revised Georgia Business Corporation Code,
The Institute of Continuing Legal Education Course Materials, Spring 1988; Proposed New
Georgia Business Corporation Code-A Panel Discussion by Members of the Georgia Busi-
ness Corporation Code Revision Committee, Course Materials for Atlanta Bar Association
Tenth Annual Corporate/Business Series (1988).

114. O.C.G.A. §§ 14-2-101 to -1706 (Special Pamphlet 1988).
115. 1988 Ga. Laws 158.
116. O.C.G.A. §§ 14-2-236 to -238 (Supp. 1988).
117. DEL. CODE ANN. tit. 8, § 203 (1988). The Delaware legislation is patterned after New

York and New Jersey statutes. See 6 N.Y. Bus. CoRP. LAW § 912 (McKinney 1986); N.J.
STAT. ANN. § 14A:10A (West Supp. 1988), as amended by 1988 N.J. Laws 380. For a discus-
sion of the New York law, see Danilow & Bentley, State Takeover Statutes after MITE, 20
REV. SEC. & COMMODITIEs REG. 13, 18-19 (1987); The Constitutionality of State Business
Combination Legislation: New York's Section 912, 8 CARDOZO L. REv. 1025 (1987).

118. O.C.G.A. §§ 14-2-236 to -238 (Supp. 1988).
119. Id. § 14-2-237.
120. See id. § 14-2-236(4).
121. Id. § 14-2-238.
122. See generally Finkelstein, Shaughessy & Veasey, The Delaware Takeover Law:

Some Issues, Strategies and Comparisons, 43 Bus. LAW. 865 (1988); Mason & Robinson,
Georgia's Current Antitakeover Law: A Look at Management's New Shield, 24 GA. ST. B.J.
176 (1988); Purvis, Recent Developments in Business Combination Statutes in Delaware
and Georgia, Course Materials for Atlanta Bar Association Tenth Annual Corporate/Busi-
ness Series (1988); Delaware Adopts New Takeover Statute, 8 Bus. LAw. UPDATE 1 (1988).
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corporated in Georgia, can elect to apply the Statute. 123 To be a "resident
domestic corporation," a corporation must be an issuer of voting stock
organized under the laws of Georgia that has at least 100 beneficial own-
ers in Georgia and must also have one or more designated contacts with
Georgia.12 4 The legislative intent underlying these requirements was to
avoid a constitutional challenge"'2 by modeling this portion of the Statute
after a state statute upheld by the United States Supreme Court in CTS
Corp. v. Dynamics Corp."' The Delaware statute does not contain such
restrictive "contact" requirements.2 7 Although the courts have not set-
tled the issue of the Delaware statute's constitutionality, the United
States District Court for the District of Delaware has indicated that the
lack of contact requirements does not jeopardize this statute's constitu-
tionality.' 28 Should the Delaware statute withstand constitutional chal-
lenge, the Georgia General Assembly should amend the Statute to lessen
the contacts required to qualify for coverage under the Statute. The legis-
lative proposal, in fact, suggests that action. 12

Because of errors in the Statute, the contact requirements for being a
"resident domestic corporation" are garbled. These errors were not in the
text submitted to the General Assembly. The Statute currently states
that to be a "resident domestic corporation," a corporation, in addition to
being incorporated in Georgia and having 100 shareholders in Georgia,
must either (i) have its "principal office located" in Georgia, (ii) have "at
least ten percent of its outstanding voting shares beneficially owned by
residents" of Georgia, (iii) have "at least ten percent of the holders of its
outstanding voting shares beneficially owned by residents" of Georgia, or
(iv) own or control "assets which represent the lesser of (I) substantially
all of its assets or (II) assets having a market value of at least $25
million."1 0

In order for provision (iii) to be logical, the general assembly should
amend the Statute to require that a corporation have "at least ten per-
cent of the beneficial holders of its shares reside" in Georgia. Provision
(iv) also is apparently misstated. The intent behind having a corporation
meet one of the contact requirements was to establish the corporation's

123. See O.C.G.A. § 14-2-237 (Supp. 1988).
124. See id. § 14-2-236(4).
125. See Purvis, supra note 122, at 27. Accord, Legislative Proposal to the Board of

Governors of the State Bar of Georgia, December 21, 1987, at 6.
126. 107 S. Ct. 1637 (1987). See id. at 1648-51.
127. See Delaware Adopts New Takeover Statute, supra note 122, at 3.
128. See RP Acquisition Corp. v. Staley Continental, Inc., Fed. Sec. L. Rep. (CCH)

93,763 (1988); BNS, Inc. v. Koppers Co., Fed. Sec. L. Rep. (CCH) 1 93,730 (1988).
129. See Legislative Proposal to the Board of Governors of the State Bar of Georgia,

December 21, 1987, at 6.
130. O.C.G.A. § 14-2-236(4) (Supp. 1988).
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contacts with Georgia. Provision (iv) should, therefore, require that a cor-
poration "own or control assets in this state (Georgia) that represent the
lesser of (I) substantially all of its assets or (II) assets having a market
value of at least $25 million." 81 Although some commentators have sug-
gested that the error in provision (iv) allows any corporation incorporated
in Georgia and having 100 shareholders in Georgia to qualify as a "resi-
dent domestic corporation,"1  attorneys practicing in this area should not
advise their clients to rely on an obvious omission that the legislature
will, the authors hope, correct in the next session.

The Statute prohibits any person who acquires ten percent or more of a
corporation's outstanding voting shares from engaging for five years in
certain business combinations involving the corporation or its assets, un-
less the acquiring party possesses a certain percentage of shares, or unless
the corporation's board of directors approves the combination or the
transaction in which the acquiring party obtained ten percent of the out-
standing shares.188 While one purpose of the Statute, as expressed in the
legislative proposal, is to encourage an acquiring party to seek the ap-
proval of the target corporation's board of directors for any contemplated
business combination,18' the Statute may in some cases allow the party to
transact a business combination that the board did not contemplate at
the time the board granted approval of the acquisition of control. For
example, a corporation, in acquiring another company, may issue over ten
percent of the corporate shares to a key shareholder in connection with
the acquisition. This shareholder then could effect a business combina-
tion involving the acquiring corporation because the board approved the
transaction in which the shareholder obtained ten percent ownership,
even though the board did not sanction the subsequent business
combination.

Even if a party acquiring shares of a corporation governed by the Stat-
ute cannot effect a business combination, the acquiring party can, if it
owns a substantial controlling interest, still elect directors, change man-
agement, and effectively run the target company. The Statute, however,
may discourage raiders who desire only to acquire a corporation and then

131. Accord, Purvis, supra note 122, at 26.
132. See Mason & Robinson, supra note 122, at 177 & 183 n.20.
133. O.C.G.A. § 14-2-237 (Supp. 1988). The acquiring party may engage in a business

combination if it obtains board approval as discussed in the text accompanying this note or
if (i) it acquired at least ninety percent of the outstanding shares of the corporation (exclud-
ing certain shares) in the same transaction in which it acquired ten percent of the outstand-
ing shares, or (ii) subsequent to acquiring ten percent of the outstanding shares the acquir-
ing party acquires at least ninety percent of the outstanding voting shares (excluding certain
shares) and the shareholders of the corporation approve the business combination. Id.

134. Legislative Proposal to the Board of Governors of the State Bar of Georgia, Decem-
ber 21, 1987, at 4.
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to sell the corporation's assets or to merge the corporation into private
company status.

Amendments to the Georgia Business Corporation Code. Dur-
ing the 1988 session, the General Assembly enacted a bill135 that in-
creased the fee for annual registration for business and nonprofit corpora-
tions from ten to fifteen dollars.131 The purpose of this increase was to
raise funds to create a state-wide county computerized information net-
work for access to records maintained by the Office of the Georgia Secre-
tary of State.' s1 Upon necessary appropriation of funds, the clerks of the
superior courts of the state are to participate in this computer network by
providing public access to the information. For this computer service, the
clerk of the superior courts may charge a fee. 1a8 The bill also provided
that business and nonprofit corporations will no longer be subject to a
penalty for failing or refusing to file annual reports with the Office of the
Georgia Secretary of State, but may be subject to involuntary
dissolution.'

3 '

Amendments to the Georgia Professional Corporation Act. In
1988, the Georgia General Assembly enacted a bill" that amended the
Georgia Professional Corporation Act."' The legislation, which was effec-
tive as of July 1, 1988, amended section 14-7-5 of the Official Code of
Georgia Annotated to require that the holder of shares in a professional
corporation must be an active practicing member of the issuing
corporation.""'

For years practitioners have faced a difficult problem that arises when a
professional, practicing as a member of a professional corporation,
chooses to leave the professional corporation for other employment. Prior
to the amendment of section 14-7-5, the professional corporation was
under no obligation to redeem the shares of the departing shareholder
professional, and the departing shareholder professional was often in the

135. 1988 Ga. Laws 303.
136. See O.C.G.A. §§ 14-2-371(24), 14-3-291(19) (Supp. 1988).
137. 1988 Ga. Laws 303.
138. O.C.G.A. § 15-6-87.1 (Supp. 1988).
139. Id. §§ 14-2-410 & -3-330. The changes related to the failure or refusal to file an

annual report as provided for in 1988 Ga. Laws 303 and were effective March 24, 1988. The
Georgia General Assembly had previously passed 1988 Ga. Laws 157, that also provided for
the identical changes related to the failure or refusal to file an annual report, except that
these previously adopted changes were effective March 3, 1988. The authors do not have an
explanation for these apparently duplicative amendments.

140. 1988 Ga. Laws 1369.
141. Georgia Professional Corporation Act, 1970 Ga. Laws 243 (codified as amended at

O.C.G.A. §§ 14-7-1 to -7 (1982 & Supp. 1988)).
142. O.C.G.A. § 14-7-5 (Supp. 1988).
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position of an outside minority shareholder in a closely held corpora-
tion.'" In those situations the opportunity to receive dividends as an
outside minority shareholder was rare, and since the departed profes-
sional shareholder was no longer an employee, compensation through a
salary or bonus arrangement was unlikely. Unless a specific shareholder
agreement provided otherwise, the departing shareholder professional was
often without remedy to recover any part of his capital contribution to
the professional corporation.

Official Code of Georgia Annotated subsection 14-7-5(c), as amended,
requires that the corporation shall redeem, cancel, or transfer the shares
held by a shareholder who is disqualified as a shareholder because he or
she is no longer an active practicing member of the issuing corporation
within ninety days after the disqualification becomes final. " ' New subsec-
tion 14-7-5(d) provides certain directions with regard to shares owned by
a shareholder transferred pursuant to a written agreement to an author-
ized shareholder.1

4
5

II. PARTNERSHIPS

A. Legislative Changes in Georgia Limited Partnership Law

The 1988 Georgia General Assembly enacted a monumental piece of
legislation 4

6 that completely modernized and restated the limited part-
nership law in Georgia.147 A joint committee on Partnership Laws of the
Corporate and Banking Law Section and the Real Property Law Section
of the State Bar of Georgia prepared the new Georgia Revised Uniform
Limited Partnership Act that was introduced in the Georgia House of
Representatives during the 1987 Georgia General Assembly legislative
session. The Georgia Revised Uniform Limited Partnership Act is a com-
plete revision of Georgia's limited partnership law. Some of the signifi-
cant changes include: simplification of the limited partnership certifi-
cate;148 centralized filing with the Secretary of State; 49 elimination of
limited partner liability for participation in control of the partnership
through voting arrangements; 150 permissibility of mergers between limited
partnerships and other entities;18 1 and indemnification by the limited

143. Id.
144. Id. 8 14-7-5(c).
145. Id. 8 14-7-5(d).
146. 1988 Ga. Laws 1016.
147. O.C.G.A. §§ 14-9-100 to -1204 (Supp, 1988).
148. Id. 8 14-9-201.
149. Id. 8 14-9-206.
150. Id. § 14-9-303.
151. Id. 14-9-206.1.
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partnership of partners, employees, or agents of the limited partnership
in a manner similar to the indemnification provision of the Georgia Busi-
ness Corporation Code."1' For a detailed discussion of the Georgia Re-
vised Limited Partnership Act, the authors suggest that attorneys prac-
ticing in this area should read the recent articles and seminar materials
concerning the new Georgia Revised Uniform Limited Partnership Act."'

III. SECURITIES

A. Legislative Changes in Georgia Securities Laws

During its 1988 session, the Georgia General Assembly enacted two sig-
nificant pieces of securities legislation. The first bill enacted'" amended
the Georgia Securities Act of 1973'" to provide for regulation of invest-
ment advisors beginning on April 1, 1989. The second piece of legislation
adopted in the 1988 session1' was an act that became law on July 1, 1988.
The law governs commodities, commodity contracts and options, and reg-
ulates persons who solicit the sale or purchase of any commodity under
any commodity contract or commodity option." 7 The authors will discuss
these enactments in more detail below.

The financial planning industry has developed significantly over the
last fifteen years, and the professionals that work in this industry manage
and direct substantial assets and often serve as fiduciaries for their cus-
tomers. The rise of a new industry that requires handling of other peo-
ple's money has created concern among regulators and state securities ad-
ministrators that state law, in addition to various self-regulating groups,
should regulate the profession.16

The new amendments define "investment advisor" ' and "investment
advisor representative"' 0 and provide exemptions for lawyers, account-
ants, engineers, teachers, securities dealers, news publishers, and others
who perform investment advisory services as an incidental service in ad-

152. Id. § 14-9-108. See id. § 14-2-156.
153. See Ribstein, The New Georgia Limited Partnership Act, 24 GA. ST. B.J. 168

(1988); The Institute of Continuing Legal Education Course Materials for the Georgia Re-
vised Uniform Limited Partnership Act, Spring 1988.

154. 1988 Ga. Laws 1290.
155. O.C.G.A. §§ 10-5-1 to -24 (1982 & Supp. 1988).
156. 1988 Ga. Laws 1636.
157. O.C.G.A. §§ 10-5A-1 to -31 (Supp. 1988).
158. See North American Securities Administrators Association, Inc., Unethical Busi-

ness Practices of Investment Advisors (adopted April 5, 1985), NASAA Reports (CCH)
2201.

159. O.C.G.A. § 10-5-2(8) (Supp. 1988).
160. Id. § 10-5-2(9).
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dition to practicing their professions.1 The exemptions, however, are not
available if the person holds himself or herself out as a "financial plan-
ner," 6 "investment advisor, '"" "investment counsel"1' or such similar
term as may be specified in rules and regulations that the commissioner
promulgates, unless that person is a registered investment advisor or a
registered investment advisor representative.1 6

The amendments provide that no investment advisor or investment ad-
visor representative shall transact business within or from Georgia unless
he or she is a registered investment advisor or a registered investment
advisor representative. 16 The only exceptions to registration are (1) if
one is not defined as an investment advisor or investment advisor repre-
sentative discussed above, (2) if an investment advisor's or investment
advisor representative's only clients are insurance companies, ' 7 or (3) if a
person during the course of the preceding twelve months had fewer than
fifteen clients and neither holds himself or herself out to the public as an
investment advisor or investment advisor representative, nor acts as an
investment advisor to any investment company registered under the
Georgia Securities Act of 1973.168 The amendments also require the in-
vestment advisor or investment advisor representative to make substan-
tial disclosures concerning his or her background and the business of the
investment advisor, and the advisor must pass a written examination that
gains the commissioner's approval before the state will register the advi-
sor or advisor representative."' In addition the amendments allow the
commissioner the option of requiring that the investment advisor furnish
certain information for the protection of investors and advisory clients.170

The investment advisor may satisfy this requirement by furnishing infor-
mation required by the Investment Advisors Act of 1940171 to clients or
prospective clients of an investment advisor.1"

The investment advisor amendment, in addition, regulates investment
advisors as the Georgia Securities Act of 1973 had previously regulated
securities dealers and salesmen by including the right to deny, suspend,

161. Id. § 10-5-2(8).
162. Id.
163. Id.
164. Id. § 10-5-12(g).
165. Id.
166. Id. § 10-5-3(a).
167. Id. § 10-5-3(b)(1).
168. Id. § 10-5-3(b)(2).
169. Id. §§ 10-5-3(e) & (f).
170. Id. § 10-5-3(n).
171. Investment Advisors Act of 1940, ch. 686, 54 Stat. 789, 847 (codified as amended at

15 U.S.C. §§ 80b-1 to -21 (1982 & Supp. IV 1986)).
172. O.C.G.A. § 10-5-3(n) (Supp. 1988).
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or revoke registration,"' to subject investment advisors to investigations
of the commissioner,17 ' and to make unlawful certain conduct by invest-
ment advisors and investment advisor representatives. 7 6 There are addi-
tional provisions that govern the language to be included in investment
advisory contracts, 76 and that provide for civil liability of investment ad-
visors or investment advisor representatives to advisory clients.17

The General Assembly also enacted a bill without a short title that reg-
ulates the sale and purchase of commodities and commodity contracts
and options.17 s The new act expressly provides that "no person shall so-
licit the purchase or sale of or offer to sell or purchase any commodity
under any commodity contract or under any commodity option or offer to
enter into as seller or purchaser any commodity contract or any commod-
ity option" except as provided in certain exemption sections of the new
act. 79 This act additionally prohibits certain activities, provides for regis-
tration and licenses, authorizes investigations, and provides for civil
penalties.'

0

IV. AGENCY

A. Apparent or Ostensible Authority

In Richmond County Hospital Authority v. Brown,"8 the Supreme
Court of Georgia affirmed the Georgia Court of Appeals'"2 by holding that
the doctrine of apparent or ostensible agency applies "to a medical mal-
practice action against a hospital operating an emergency room under the
circumstances presented in this case."'"" Last year's survey article' 8 ' re-
viewed extensively the facts and circumstances of Brown because of the
case's precedential value. The facts in the Brown case should be repeated
since the supreme court limited its ruling on the application of the doc-
trine of apparent or ostensible agency in a medical malpractice action to

173. Id. 10-5-4.
174. Id. § 10-5-11.
175. Id. § 10-5-12.
176. Id. 8 10-5-120).
177. Id. § 10-5-14(b). This section also provides a two-year statute of limitations from

the date of the transaction upon which the suit is based with respect to the activities of an
investment advisor or investment advisor representative. Id. § 10-5-14(e).

178. 1988 Ga. Laws 1636 (codified at O.C.G.A. §§ 10-SA-1 to -31 (Supp. 1988)).
179. O.C.G.A. § 10-5A-2 (Supp. 1988). See id. § 10-5A-3, -4.
180. 1988 Ga. Laws 1636 (codified at O.C.G.A. §8 10-5A-1 to -31 (Supp. 1988)).
181. 257 Ga. 507, 361 SE.2d 164 (1988).
182. 181 Ga. App. 893, 354 S.E.2d 632 (1987).
183. 257 Ga. at 507, 361 S.E.2d at 165.
184. Quiros & Jones, Business Associations, 39 MzRcER L. Rsv. 53, 77 (1987).
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"circumstances presented in this case." 1"
Mr. and Mrs. Brown filed a complaint alleging injury to Mr. Brown as

the result of an automobile accident.1  They also alleged that an ambu-
lance transported Mr. Brown to an emergency room located on the prem-
ises of a hospital that the Richmond County Hospital Authority, doing
business as University Hospital, operated.18

7 Doctors Fowler and Wil-
loughby treated Mr. Brown at University Hospital, and Mr. Brown al-
leged that the doctors seriously injured him due to their negligence. 1"
During the trial, the Browns amended their complaint to allege facts sup-
porting the use of the doctrine of apparent or ostensible agency authority
as an additional basis for holding University Hospital and Coastal Emer-
gency Services, inc., the immediate employer of the doctors and the ar-
ranger of emergency services at the hospital, liable for the negligence of
the doctors." The Browns further alleged that University Hospital and
Coastal jointly operated the emergency room. Mr. Brown went to the
emergency room rather than to a private doctor because he was led to
believe that he would receive better care if hospital doctors treated him,
and Mr. Brown alleged that he was not informed of the relationship
amongst University Hospital, Coastal, and the doctors.190 The Browns
also alleged that University Hospital and Coastal held out to the public
that the emergency room doctors were agents and employees of the hospi-
tal and that Coastal and the hospital were operating it, all of which "es-
topped Coastal and University Hospital from denying that the doctors
were their agents and employees."""

Although the trial court did not expressly address the issue of apparent
or ostensible agency, it granted summary judgment to both Coastal and
University Hospital, finding that "it was without dispute that the doctors
were independent contractors and not employees or agents of either
Coastal or University Hospital. 1 92 The court of appeals held that the
trial court properly granted summary judgment on the issue of actual
agency, but that the trial court erred in granting summary judgment to
University Hospital on the issue of apparent or ostensible agency.19, The
court of appeals granted summary judgment to Coastal on this issue."
The supreme court affirmed the court of appeals' decision and declared

185. 257 Ga. at 507, 361 S.E.2d at 165.
186. Id.
187. Id,
188. Id.
189. Id, at 507-08, 361 S.E.2d at 165.
190. Id,
191. Id.
192. Id.
193. 181 Ga. App. at 898, 354 S.E.2d at 637.
194. Id,
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that if the Browns could "prove the hospital represented to . . . Brown
that its emergency room physicians were its employees and that he there-
fore justifiably relied on the skill of the doctors but suffered injury due to
the legal insufficiency of their medical services, the hospital could be held
liable therefor." 11"

The supreme court, in an interesting limitation and warning on the use
of the ostensible or apparent agency doctrine, stated in dicta that "the
doctrine can seldom apply to the customary situation in which a patient
consults his own doctor who then has the patient admitted to a hospital
where the doctor renders negligent medical services." " The court rea-
soned that in this case there is no representation by the hospital that it
furnished the patient with a doctor since the patient had obtained the
doctor prior to admission."'

In Posey v. Medical Center-West, Inc.,19 the court of appeals had the
opportunity to review another apparent or ostensible agency case when it
reviewed a cross appeal by Medical Center-West from the trial court's
denial of its motion for summary judgment made on the ground "that any
alleged negligence on the part of physicians who treated the Posey's child
in Medical Center-West's emergency room could not be imputed to it on
the basis of respondeat superior."'" The court cited Brown v. Coastal
Emergency Services, Inc.,200 and partially quoting from Brown, stated
that:

where, as here, an emergency room was being operated under the hospi-
tal's own name, as an integral part of its services, "[a] member of the
general public might reasonably have assumed under such circumstances
that the physicians on duty there were acting under the hospital's aegis
and on its behalf, i.e., that they were 'hospital doctors.' Such appearances
speak much louder than the words of whatever private contractual ar-
rangements the physicians and the hospital may have entered into, unbe-
knownst to the public, in an attempt to insulate the hospital from liabil-
ity for the negligence, if any, of the physicians."201

The court applied the doctrine of apparent agency to the facts of this
case and upheld the trial court's denial of Medical Center-West's motion
for summary judgment. 02

195. 257 Ga. at 510, 361 S.E.2d at 166-67.
196. Id.
197. Id.
198. 184 Ga. App. 404, 361 S.E.2d 505 (1987).
199. Id. at 405, 361 S.E.2d at 507.
200. 181 Ga. App. 893, 354 S.E.2d 632 (1987).
201. 184 Ga. App. at 405-06, 361 S.E.2d at 507 (quoting from 181 Ga. App. at 898, 354

S.E.2d at 637).
202. Id.
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B. Dual Agency

In Shaw v. Fillman,2"' the Georgia Court of Appeals reversed the trial
court's decision and held that defendant Fillman's dual agency was a
question of fact that the trial court should have heard and was not sub-
ject to summary judgment 20' Fillman was acting as the seller's broker for
the inventory and other assets of a ladies apparel store that was going out
of business."O Fillman represented to Shaw, the purchaser, that he would
"undertake certain duties" on Shaw's behalf.2"6 Fillman prepared a writ-
ten contract that both parties were to sign and informed Shaw that the
contract's terms reflected Shaw's intentions."" The contract, however, did
not clearly indicate whether the accounts payable were only for merchan-
dise on order and did not include merchandise previously received.""
Shortly after the closing of the purchase of the assets, a creditor listed on
the closing documents brought an action against the seller and Shaw on
open account for merchandise Shaw allegedly purchased from the seller
at closing.210

The court stated that "dual agency is not contrary to public policy so
long as it is known and consented to by contracting parties" and that
Fillman's agency relationship with the seller would not necessarily pre-
clude a fiduciary relationship with Shaw.2"' The court held that if Shaw
could show that Fillman negligently misrepresented information concern-
ing the nature of the accounts payable and that he owed a fiduciary duty
to Shaw, then Shaw may be able to prevail to the extent that the
purchase contract, which Fillman prepared, differed from the written of-
fer and acceptance."" The court stated that the rule in Georgia "is that
where one who can read, signs a contract without reading it, he [or she] is
bound by the terms thereof, unless he [or she] can show that. . . a fidu-
ciary or confidential relationship existed between the parties upon which
he [or she] relied in not reading the contract."21' The court held that
because Fillman made representations to Shaw concerning the seller's ac-
counts payable and because Fillman undertook certain duties on behalf of
Shaw, the trial court erred in granting Fillman summary judgment.1

203. 184 Ga. App. 364, 361 S.E.2d 518 (1987).
204. Id. at 364, 361 S.E.2d at 518.
205. Id., 361 S.E.2d at 519.
206. Id.
207. Id.
208. Id.
209. Id.
210. Id. at 365, 361 S.E.2d at 519.
211. Id., 361 S.E.2d at 519-20.
212. Id.
213. Id.
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The court of appeals had another opportunity to review the law of dual
agency in the context of a residential real estate case in Jim Royer Re-
alty, Inc. v. Moreira. 1 4 Although the case is similar to Shaw, the court of
appeals decided it differently based on the facts of the case. In Royer, the
court of appeals overturned the trial court's ruling and held that in the
context of a multiple listing service residential real estate transaction, a
selling broker is not the purchaser's agent because the selling broker is
the listing broker's subagent. 1 ' The Arrendales listed their home and lot
on Lawrenceville Highway shortly after they had conveyed a portion of
their property to the Georgia Department of Transportation by a duly
recorded right-of-way deed.2 16 The Arrendales' broker was authorized to
list the property with a multiple listing service.2 7 Plaintiff Moreira con-
tacted defendant Crawford, a licensed real estate agent associated with
defendant Royer, and subsequently entered into a sales contract to
purchase the property. The transaction closed soon thereafter." 8

Several months after the closing, the Georgia Department of Transpor-
tation began to widen the highway, affecting the land the Arrendales con-
veyed.'1 Moreira filed suit against all parties involved in the closing,
"claiming that she had not been aware or properly informed of the con-
veyance of the . . . right-of-way to the [Georgia] Department of Trans-
portation" and asserting as a result fraud, negligent misrepresentation,
and negligence.220 The trial court granted summary judgment to all of the
defendants except Jim Royer and Crawford, and the issue on appeal was
whether Royer and Crawford entered into an agency relationship with
Moreira.2 1 The court noted that Rule 520-1-.08 of the Rules of the Geor-
gia Real Estate Commission, which "requires a real estate agent to make
a written disclosure of whether he or she is acting on behalf of the seller
or the purchaser,"' 2 may eliminate this type of issue in the future.

Although the court held that defendants did not owe the purchaser any
special fiduciary duty, the court also stated in dicta that it did "not as-
sume a non-listed selling broker, acting through a multiple listing service,
can never be a dual agent of the purchaser as well as the seller.""'2

3 The
court found that the case was distinguishable from Shaw since plaintiff
presented no evidence to refute defendants' denial of a fiduciary or confi-

214. 184 Ga. App. 848, 363 S.E.2d 10 (1987).
215. Id. at 849, 363 S.E.2d at 12.
216. Id. at 848, 363 S.E.2d at 11.
217. Id.
218. Id.
219. Id. at 849, 363 S.E.2d at 11.
220. Id.
221. Id.
222. Id. at 849 n.1, 363 S.E.2d at 11 n.1.
223. Id. at 849, 363 S.E.2d at 12.
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dential relationship that would justify her reliance on defendants to inter-
pret the written sales contract or closing documents or justify her failure
to read and understand the documents for herself.2 4

In a concurring opinion, Presiding Judge Deen reviewed the traditional
agency principles concerning listing contracts and criticized the majority's
reliance upon Shaw since that case concerned business brokers rather
than a multiple listing service.2 ' Judge Deen went on to explain that "the
legal consequence of a multiple listing arrangement is that the selling bro-
ker or agent is an agent of the listing broker and a subagent of the seller"
and to cite Shaw caused this "unequivocal, hardfast and workable rule"
to be rendered contrary.228

C. Agent's Capacity to Bind a Principal-Respondeat Superior

In Favors v. Alco Manufacturing Co., 2 7 the court of appeals reviewed a
case in which the plaintiff's complaint against her former employer, Alco,
and its employees Crider, Alco's plant manager, and Lindley, a shop fore-
man, included, among other things, sexual harassment, battery, and inva-
sion of privacy. ss Plaintiff alleged that on numerous occasions Lindley
made demands upon her for sexual favors and that he touched, grabbed,
and squeezed her private areas in a lewd manner.2 29

The trial court granted Alco's motion for partial summary judgment,
and plaintiff appealed, specifically arguing in count two of her appeal that
Alco was liable for the alleged sexual harassment under the doctrine of
respondeat superior.230 The court of appeals did not agree and held that
"the alleged sexual harassment was not committed in the furtherance of
Alco's business," but rather "the acts allegedly committed by Lindley
were outside the scope of employment." 231 The court of appeals was,
therefore, following the traditional law of respondeat superior that an
agent does not bind the principal if the agent's actions were outside the
scope of his employment.

Judge Beasley filed a separate opinion in which she disagreed with the
court's holding on count two.23 2 Judge Beasley argued that Lindley's al-
leged act of lying about various facts leading to plaintiff's termination was
not outside the scope of his employment and that when he made the

224. Id. at 850, 363 S.E.2d at 12.
225. Id. at 850-51, 363 S.E.2d at 12-13 (Deen, P.J., concurring specially).
226. Id.
227. 186 Ga. App. 480, 367 S.E.2d 328 (1988).
228. Id. at 480, 367 S.E.2d at 329.
229. Id.
230. Id. at 482, 367 S.E.2d at 331.
231. Id.
232. Id. at 485-88, 367 S.E.2d at 333-34 (Beasley, J., dissenting).
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alleged sexual remarks and allegedly touched plaintiff, he was using his
supervisory and controlling position, a position Alco placed him in, to
commit a tort. 8

3 Judge Beasley reasoned that the relationship of supervi-
sor and laborer provided Lindley "the opportunity and credentials and
power" to commit the alleged acts.2 8' Considering the facts, Judge Beas-
ley concluded that the record in this case did not "establish as a matter
of law" that Lindley had deviated from his duties to the point that his
actions were purely personal.23 5

D. Existence of the Agency Relationship

A large number of the agency cases that the Georgia appellate courts
decide every year are reviews of trial court decisions concerning whether
or not an agency relationship exists. Almost all of these cases are fact
sensitive, and the establishment of the agency relationship requires a
showing of the circumstances, the apparent relationships among the par-
ties, and the conduct of the parties. A representative sampling of some of
the cases during the survey period is reviewed herein.

Official Code of Georgia Annotated section 10-6-1', e states; "the rela-
tionship of principal and agent arises whenever one person, expressly or
by implication, authorizes another to act for him [or her] or subsequently
ratifies the acts of another in his [or her] behalf.' 3 7 In Ginn v. Renaldo,
Inc.,238 the court of appeals upheld the trial court's decision that an
agency relationship did not exist between an unidentified patron in a bar
and the owners of the bar when the unidentified patron in the bar caused
injury to an inebriated trespasser in the bar.'8 0

An unidentified patron injured Ginn in defendant Renaldo, Inc.'s
Baker Street nightclub, that catered to a young "punk-rock" type clien-
tele. Ginn, who was at the time "silly drunk," tried to re-enter the Baker
Street nightclub after the police had previously removed him from the
nightclub." 0 The issue in the case was whether Ginn presented sufficient
evidence at trial to prove a principal and agent relationship between de-
fendant nightclub owner and the unidentified patron who allegedly com-
mitted the tort." Since there was no assertion of agency by express
agreement, the court discussed whether there was agency by implication

233. Id. at 486, 367 S.E.2d at 333.
234. Id.
235. Id. (citing Miller v. Honea, 163 Ga. App. 421, 422, 294 S.E.2d 629, 630 (1982)).
236. O.C.G.A. § 10-6-1 (1982).
237. Id.
238. 183 Ga. App. 618, 359 S.E.2d 390 (1987).
239. Id. at 619, 359 S.E.2d at 392.
240. Id. at 618, 359 S.E.2d at 391.
241. Id. at 619, 359 S.E.2d at 391.
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or ratification.242 From a review of the record, the court found there was
no agency relationship by implication and that likewise the nightclub
owner did not ratify the act of the unidentified patron.243

In Jackson v. Braddy,'" the court of appeals affirmed the trial court's
grant of summary judgment for defendant on the issue of whether a
master and a servant relationship existed.245 In this case plaintiff Jackson
alleged that his wife was killed and his two minor children injured in an
automobile collision due to the negligent conduct of Robert Lee Battle,
who was driving a truck allegedly owned by Braddy.2 6 The court held
that a relationship of master and servant must exist between the owner
Braddy and the operator of the vehicle, Battle, at the time of the collision
in order to render Braddy liable for the negligent conduct of Battle.24 7

Both Battle and Braddy denied the existence of an agency relationship,
and the court held that the "denial of the relationship is evidence of a
fact which cannot be overcome by circumstantial evidence unless such
circumstantial evidence is inconsistent with the denial. '4 8 The court
found that Jackson did not introduce evidence of agency that contra-
dicted the denial of the agency relationship that Battle and Braddy2"

had made and, therefore, Braddy was not liable under the doctrine of
respondeat superior.250

In Guernsey Petroleum Corp. v. Data General Corp.,"' the court of
appeals held that the trial court did not err in granting Data General's
motion for summary judgment concerning Guernsey's counterclaim in
part, finding that the trial court properly determined that there was no
relationship of principal and agent that would impose liability upon Data
General.262 In a complicated set of facts, the court in a holding similar to
Jackson, quoted from several recent Georgia cases252 and clearly stated
that the showing of circumstances, apparent relations, and the conduct of

242. Id.
243. Id. at 619-20, 359 S.E.2d at 392.
244. 186 Ga. App. 284, 367 S.E.2d 96 (1988).
245. Id. at 286, 367 S.E.2d at 98.
246. Id. at 284, 367 S.E.2d at 97.
247. Id. at 285, 367 S.E.2d at 98.
248. Id.
249. Id.
250. Id. at 286, 367 S.E.2d at 98.
251. 183 Ga. App. 790, 359 S.E.2d 920 (1987).
252. Id. at 795, 359 S.E.2d at 924.
253. Id. at 792, 359 S.E.2d at 923 (quoting Browning v. American & Overseas Travel Co.,

163 Ga. App. 110, 112, 294 S.E.2d 362, 364 (1982); Commercial Union Ins. Co. v. Taylor, 169
Ga. App. 177, 180, 312 S.E.2d 177, 180 (1983); Allen Kane's Major Dodge v. Barnes, 243 Ga.
776, 780, 257 S.E.2d 186, 190 (1979); Cohen v. Hartlage, 179 Ga. App. 847, 850, 348 S.E.2d
331, 334 (1986)).
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the parties may prove the existence of agency.2" The court went on to say
that the Georgia rule is that a party may testify to facts of the existence
or non-existence of the relationship and that such testimony would not be
subject to the objection that the statement was a conclusion2" The court
further stated that the other party must controvert the denial of the exis-
tence of any agency relationship with circumstantial evidence that "must
tend to establish the conclusion that party hopes to project while render-
ing less probable all inconsistent conclusions."12" The court, applying
those principles, held that they could find no evidence sufficient to estab-
lish an agency relationship.8 7

In Turner Broadcasting System, Inc. v. Europe Craft Imports, Inc.,2 " 8

the court of appeals overturned the trial court's grant of a motion for
directed verdict.2" Official Code of Georgia Annotated section 10-6-55" 0

provides that if a seller by choice extends credit to an agent, the seller
may not thereafter demand payment of the principal."' In an action on
account Turner Broadcasting System, Inc. ("TBS") sued Europe Craft
Imports, Inc. ("ECI") for commercial time it sold to ECI's advertising
agency.

262

At trial, ECI moved for a directed verdict, arguing that TBS did not
prove that it ever had an account with ECI, and that under section 10-6-
55, TBS could not seek payment of the debt from ECI because TBS did
not extend credit to ECI, the agent, but rather to ECrs principal.2 " The
court agreed with TBS that the trial court's grant of the directed verdict
was in error since ECI did not show as a matter of law that TBS gave
credit only to the agent; there was evidence of past dealings with both
parties.2 " The court felt that in this situation if there were any evidence
to establish agency, the case should be submitted to a jury. The court
held that in this case the evidence was sufficient for a jury to find that
ECI could be held liable for payment.2 "

254. Id.
255. Id.
256. Id.
257. Id.
258. 186 Ga. App. 286, 367 S.E.2d 99 (1988).
259. Id. at 286, 367 S.E.2d at 99.
260. O.C.G.A. § 10-6-55 (1982).
261. Id.
262. 186 Ga. App. at 286-87, 367 S.E.2d at 100.
263. Id.
264. Id.
265. Id. at 288, 367 S.E.2d at 100-01.
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