
Employment Discrimination

by Peter Reed Corbin*
and

John E. Duvall**

Employment discrimination continued to be a very active and popular
area of litigation within the Eleventh Circuit during the 1988 survey pe-
riod. Although the number of age discrimination cases decreased slightly
compared to the prior survey period, this decrease was more than offset
by a significant increase in cases decided pursuant to Title VII of the
Civil Rights Act of 1964,1 addressing a variety of substantive, procedural,
and remedial issues.2

I. TITLE VII OF THE CIv RIGHTS ACT OF 1964

A. Coverage Under The Act

Two cases during the survey period addressed the scope of coverage
under Title VII within the medical profession. In Pardazi v. Cullman
Medical Center,s the Eleventh Circuit addressed whether Title VII ex-
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1. Civil Rights Act of 1964, Pub. L. No. 88-352, Title VII, 78 Stat. 241 (codified as
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that the United States Supreme Court and the United States Court of Appeals for the Elev-
enth Circuit decided during calendar year 1988. Cases arising under the following federal
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3. 838 F.2d 1155 (11th Cir. 1988).
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tends to the relationship between a physician and a hospital and to the
grant or denial of staff privileges at the hospital." Plaintiff, a medical
practitioner educated in Iran, entered into an employment contract with
an Alabama professional corporation, which was contingent upon plain-
tiff's obtaining staff privileges at the defendant hospital.5 The hospital
initially denied plaintiff staff privileges, and although the hospital re-
versed this decision four months later, plaintiff's appointment was made
subject to a one-year observation period, rather than the customary four
month period called for by the hospital's by-laws.s Plaintiff then brought
a Title VII action against the hospital, alleging that its actions consti-
tuted discrimination against him on the basis of his national origin.7 The
district court granted summary judgment for the hospital, finding that
plaintiff was not an employee of the hospital."

On appeal, the Eleventh Circuit found that the district court had read
section 703(a)(1) of the Act too narrowly.10 Even assuming plaintiff was
not an employee of the hospital, the court of appeals found that if plain-
tiff could show that the hospital interfered with his "employment oppor-
tunities" with the professional corporation, then Title VII "would encom-
pass such a claim.""

Similarly, in Zaklama v. Mt. Sinai Medical Center, 2 the Eleventh Cir-
cuit decided the issue of whether Title VII covered the relationship be-
tween a hospital and a nonemployee in a residency program. 3 Plaintiff,
an anesthesiologist from Egypt, was employed in a one-year residency
program at Jackson Memorial Hospital in Miami, Florida." The program
included plaintiff's rotating at various other Miami hospitals, including
the defendant Mt. Sinai Medical Center. While at Mt. Sinai, plaintiff re-
ceived several unfavorable evaluations, and ultimately the hospital asked

4. Id. at 1155-56.
5. Id. at 1155.
6. Id.
7. Id. at 1155-56.
8. Id. at 1156.
9. Civil Rights Act of 1964 § 703(a)(1) (codified as amended at 42 U.S.C. § 2000-2(a)(1)

(1982)). Section 703(a)(1) of the Civil Rights Act provides in pertinent part:
It shall be an unlawful employment practice for an employer. . . to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of em-
ployment, because of such individual's race, color, religion, sex, or national origin

Id.
10. 838 F.2d at 1156.
11. Id.
12. 842 F.2d 291 (11th Cir. 1988).
13. Id. at 293-94.
14. Id. at 292-93.
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him to leave. Shortly thereafter, Jackson Memorial dismissed him from
the residency program.15 In plaintiff's resulting action under both Title
VII and section 1981,16 a jury returned a verdict in favor of plaintiff,
awarding both compensatory and punitive damages. 7 The district court
granted a motion for judgment notwithstanding the verdict, finding that
plaintiff had not shown that Mt. Sinai or its agent had "discharged"
him."8

Again, the Eleventh Circuit reversed, finding that the district court had
read Title VII (and section 1981) too narrowly.1 The court of appeals
found that it was clear "Congress intended that the rights and obligations
it created under Title VII would extend beyond the immediate employer-
employee relationship. 20

B. Theories of Liability and Burdens of Proof

Sexual Harassment Cases. The Eleventh Circuit decided one case
during the survey period addressing the troublesome issue of sexual har-
assment. In Huddleston v. Roger Dean Chevrolet, Inc., the Eleventh
Circuit found that a plaintiff must prove the following factors in order to
establish a prima facie case of sexual harassment: "(1) she [wals a mem-
ber of the protected group, (2) was the subject of unwelcome sexual har-
assment, (3) the harassment occurred because of her sex, (4) the harass-
ment affected a 'term, condition or privilege' of her employment; and (5)
the employer knew, or should have known, of the harassment and failed
to take remedial action. '2 The Eleventh Circuit, contrary to the district
court, 3 found that plaintiff met this burden.2' The district court found
that when plaintiff established that her supervisor grabbed her by the
arm and physically moved her a few feet, degrading her job performance,
this action created a hostile working environment that would not have
occurred but for her sex. The district court also found that the supervisor
had been present when other employees made derogatory comments
about plaintiff, which carried sexual connotations.28 The court of appeals
held that these acts attributable to the supervisor met the prima facie

15. Id. at 293.
16. 42 U.S.C. § 1981 (1982).
17. 842 F.2d at 293.
18. Id.
19. Id. at 294.
20. Id.
21. 845 F.2d 900 (11th Cir. 1988).
22. Id. at 904 (citing Henson v. City of Dundee, 682 F.2d 897, 903-05 (11th Cir. 1982)).
23. Id.
24. Id. at 905.
25, Id.
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burden against the employer."' Accordingly, the court remanded for a de-
termination of appropriate damages."7

Disparate Treatment Cases. In the typical disparate treatment
case, absent any direct evidence of discrimination,28 the plaintiff generally
bears the familiar model of proof set forth by the United States Supreme
Court in McDonnell Douglas Corp. v. Green,2 and Texas Department of
Community Affairs v. Burdine.30 Accordingly, the plaintiff bears the ini-
tial burden of establishing a prima facie case of discrimination."1 Once a
plaintiff has done so by a preponderance of the evidence, the "burden of
production" shifts to the defendant to "articulate some legitimate, non-
discriminatory reason" for the defendant's action. 2 If the defendant
meets this burden, the plaintiff then must prove by a preponderance of
the evidence that the defendant's articulated reason was not the true rea-
son and was a pretext for discrimination.8

The discretion given the district court in disparate treatment cases
under the "clearly erroneous" standard" was very apparent in Gunter v.
Coca-Cola Co.3' Plaintiff alleged that the employer discriminately denied
him a promotion to the position of plant superintendent on account of his
race." Defendant's plant manager, who made the promotion decision,
chose a white male instead . The plant manager may have based his de-
cision in part upon the recommendation of the former plant superinten-
dent. 8 Despite finding that the former plant superintendent was racially
biased, the district court found there was no evidence the plant manager
was racially biased or was swayed by the racial sentiments of the superin-
tendent.8 ' Defendant produced evidence that plaintiff lacked the financial

26. Id. at 904-05.
27. Id. at 905.
28. See, e.g., Thompkins v. Morris Brown College, 752 F.2d 558 (11th Cir. 1985); Miles v.

M.N.C. Corp., 750 F.2d 867 (11th Cir. 1985); Lee v. Russell County Bd. of Educ., 684 F.2d
769 (11th Cir. 1982).

29. 411 U.S. 792 (1973).
30. 450 U.S. 248 (1981).
31. 411 U.S. at 802; 450 U.S. at 252-53.
32. 411 U.S. at 802; 450 U.S. at 253.
33. 411 U.S. at 804.
34. In Anderson v. City of Bessemer City, 470 U.S. 564 (1985), the Supreme Court held

that a district court's finding of discrimination in a Title VII case was a finding of fact,
subject to the "clearly erroneous" standard of rule 52 of the Federal Rules of Civil Proce-
dure. 470 U.S. at 573.

35. 843 F.2d 482 (11th Cir. 1988).
36. Id. at 483.
37. Id.
38. Id. at 484.
39. Id.
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and managerial skills necessary for the superintendent position, and the
district court concluded that plaintiff did not meet his burden of estab-
lishing that the company's proffered reasons were pretextual."4 In a two-
one decision, the Eleventh Circuit found that this decision was not
"clearly erroneous." 41

In Hill v. Metropolitan Atlanta Rapid Transit Authority,'2 fifty re-
jected applicants alleged disparate treatment with respect to the hiring
practices of the Metropolitan Atlanta Rapid Transit Authority (MARTA)
concerning bus driver positions. 8 During the relevant period, fifty-one
percent of MARTA's bus drivers were black and forty-nine percent were
white, compared to the general population of the two counties MARTA
served, which was thirty-five percent black and sixty-five percent white."
MARTA initially screened all applications, resulting in the rejection of
approximately eighty-five percent of the applications.' MARTA placed
the remaining applicants who met the minimum qualifications for the job
on a QA list. Those applicants remaining on the QA list were contacted
further and experienced the administration of a validated test, an inter-
view, and an Equifax investigation.46 Despite MARTA's overall employ-
ment statistics, plaintiffs presented statistical evidence that the
probability of employment for a white applicant was 14.6%, while the
probability of employment for a black applicant was only 2.2%.17 At the
conclusion of plaintiffs' case, the district court dismissed all plaintiffs'
claims pursuant to rule 41(b) of the Federal Rules of Civil Procedure,'48

finding that plaintiffs had not presented a prima facie case.49

Only thirty-nine of the fifty plaintiffs appealed. 0 While reiterating the
proposition that statistics alone cannot establish a prima facie case of dis-
parate treatment,51 the Eleventh Circuit nonetheless reversed the dismis-
sal of approximately eleven plaintiffs' claims and affirmed the dismissal of
the remainder.52 With respect to the claims reversed, the court of appeals
expressed no view on the ultimate outcome of plaintiffs' cases but con-

40. Id.
41. Id.
42. 841 F.2d 1533, modified on rehg, 848 F.2d 1522 (11th Cir. 1988).
43. 841 F.2d at 1535-36.
44. Id. at 1536.
45. Id. at 1537.
46. Id.
47. Id. at 1538.
48. FED. R. Civ. P. 41(b).
49. 841 F.2d at 1536.
50. Id.
51. Id. at 1540 (citing Carmichael v. Birmingham Saw Works, 738 F.2d 1126, 1131 (1lth

Cir. 1984)).
52. Id. at 1540-44.
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cluded that their testimony had established at least a minimum prima
facie case of discrimination."

Historically, plaintiffs in employment discrimination actions have had a
more difficult time in establishing violations of the Act when the termina-
tion in question was the result of an economic reduction in force as op-
posed to a discharge. This general trend continued in Hudson v. South-
ern Ductile Casting Corp.4 Plaintiff, a fifty-eight year old black male,
brought an action pursuant to Title VII, section 1981,80 and the Age Dis-
crimination in Employment Act [hereinafter ADEA],56 alleging that the
company discriminated against him on the basis of race and age." The
district court granted summary judgment in favor of the employer.' On
appeal, the Eleventh Circuit affirmed."' The court of appeals found that,
of the seven employees involved in the reduction in force, five were white
and four were under forty years of age." In addition, plaintiff turned
down the company's offer of a bargaining unit job or a severance pack-
age." The court of appeals agreed it was "obvious" that plaintiff's claim
of discrimination "lacks factual support." Although finding that the
court should grant summary judgment "with caution in employment dis-
crimination cases," the court agreed that "[tlhis is one of those cases" in
which summary disposition is appropriate."

The concept of the so-called "continuing violation" was at issue in Rob-
erts v. Gadsden Memorial Hospital." Plaintiff alleged that the hospital
discriminatorily denied him a promotion to the position of maintenance
supervisor on account of his race on two occasions, in July 1978 and No-
vember 1981." Plaintiff waited until after the 1981 incident before filing
a charge with the EEOC." The district court found that the company
discriminated with respect to both the 1978 and 1981 incidents.

The Eleventh Circuit agreed that the finding of discrimination with re-
spect to the 1981 incident was not clearly erroneous." With respect to the

53. Id. at 1540-41.
54. 849 F.2d 1372 (11th Cir. 1988).
55. 42 U.S.C. § 1981 (1982).
56. See supra note 2.
57. 849 F.2d at 1373-75.
58. Id. at 1375.
59. Id. at 1376.
60. Id. at 1375.
61. Id.
62. Id.
63. Id. at 1376.
64. 835 F.2d 793, modified on reh'g, 850 F.2d 1549 (11th Cir. 1988).
65. 835 F.2d at 795.
66. Id. at 795-96.
67. Id. at 795.
68. Id.
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1978 incident, however, the court of appeals found that plaintiff's claim
was untimely, that plaintiff was aware of his rights in 1978, but knowingly
failed to exercise them.' Accordingly, the 180-day limitation period
barred this claim and the circuit court reversed the district court's finding
of a "continuing violation.""0

In Marshall v. Western Grain Co.," the Eleventh Circuit had to ad-
dress the relationship between Title VII and the federal labor policy con-
siderations of a collective bargaining agreement.72 Plaintiffs were forty-six
former union employees of Western Grain Co., all of whom were laid off
when the company closed its plant facility. The company paid severance
pay to all employees not covered by the collective bargaining agreement.
The bargaining unit employees, however, received no severance pay, since
the collective bargaining agreement did not provide for such pay. Sixty-
eight of the sixty-nine bargaining unit employees happened to be black,
whereas only four of the nonbargaining unit employees were black.7

3 The
district court dismissed plaintiffs' complaint for failure to state a claim
upon which relief may be granted.7'

On appeal, the Eleventh Circuit agreed that a crucial element of plain-
tiffs' prima facie case was lacking since bargaining unit employees were
not "similarly situated" with non-bargaining unit employees.75 Addition-
ally, the court of appeals found that the policies of Title VII must give
way to the federal labor policies, where, as here, the collective bargaining
agreement was not discriminatory on its face or in its application."' Fi-
nally, the court found that plaintiffs were not left without a remedy:

When minority union members choose collective bargaining as a means
of remedying unfavorable employment conditions, they sacrifice any
right to complain of more favorable treatment of non-union employees.
Collective bargaining provides many benefits and protections that are
unavailable to non-union members; however, assurance of equal treat-
ment with those who elect not to utilize the collective process is not one
of those protections."'

Disparate Impact Cases. Under the disparate impact theory of dis-
crimination in Title VII cases, the focus is upon an employer's policy or
practice, which is neutral on its face but allegedly has a disproportionate

69. Id. at 799.
70. 850 F.2d at 1550-51.
71. 838 F.2d 1165 (11th Cir. 1988).
72. Id. at 1165.
73. Id. at 1166-67.
74. Id. at 1167.
75. Id. at 1167-68.
76. Id. at 1171.
77. Id.
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and discriminatory impact upon a class of employees protected by the
Act.7" Under the seminal case of Griggs v. Duke Power Co.79 and its prog-
eny, the plaintiff has the initial burden of showing that the employer's
neutral policy has a significant discriminatory impact.8" If the plaintiff
makes this showing, the employer then must establish that its policy is
"job related" or mandated by "business necessity."' If the defendant
meets this burden, the plaintiff then has the burden of showing that an-
other policy could serve the employer's business needs with a less dis-
criminatory impact.82

One of the most significant cases decided during the survey period was
the United States Supreme Court's decision in Watson v. Forth Worth
Bank & Trust.83 The specific issue in the case was whether the Court
could apply the disparate impact analysis to cases in which employers use
subjective criteria to make the employment decisions at issue (promotions
in this case). In unanimously deciding that the disparate impact theory
was available in such cases, the Court resolved a split among the circuits
on this issue." This aspect of the Court's decision was consistent with
prior Eleventh Circuit precedent.8s

Perhaps the most controversial aspect of the Court's decision in Wat-
son is that portion of the opinion addressing the proper evidentiary stan-
dards to be applied in a disparate impact case. Only a plurality of the
participating justices' s joined this part of the opinion."7 The plurality
found that "today's extension of disparate impact analysis" called for a
"fresh and somewhat closer examination of the constraints that operate
to keep that analysis within its proper bounds."" The plurality then ad-
dressed plaintiff's burden in establishing a prima facie case. Initially, ac-
cording to the plurality, plaintiff must identify the specific employment
practice being challenged and then must prove causation." Proving cau-
sation entailed offering statistical evidence establishing "statistical dis-

78. Griggs v. Duke Power Co., 401 U.S. 424 (1971).
79. 401 U.S. 424 (1971).
80. Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Albemarle Paper Co. v. Moody, 422

U.S. 405, 426 (1975).
81. 433 U.S. at 329; 422 U.S. at 425.
82. 433 U.S. at 329; 422 U.S. at 426.
83. 108 S. Ct. 2777 (1988).
84. Id. at 2786.
85. See Griffin v. Carlin, 755 F.2d 1516 (11th Cir. 1985); see also Corbin & Dickinson,

Employment Discrimination, 37 MERcER L. REV. 1315, 1326-27 (1986).
86. The plurality consisted of Chief Justice Rehnquist and Justices O'Connor, White,

and Scalia.
87. 108 S. Ct. at 2782.
88. Id. at 2788.
89. Id.

[Vol. 401254
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parities" that were "sufficiently substantial that they raise ... an infer-
ence of causation."" The plurality stressed that neither the trial court
nor the defendant was obliged to assume that plaintiff's statistical evi-
dence was reliable. Rather, defendant could establish "fallacies or defi-
ciencies" in plaintiff's data, or could "adduce countervailing evidence of
his own.""1

The plurality then addressed the nature of establishing a "business ne-
cessity" or "job relatedness" defense should plaintiff meet his prima facie
burden.2 The plurality found that defendant's burden on this issue:

... should not be interpreted as implying that the ultimate burden of
proof can be shifted to the defendant. On the contrary, the ultimate bur-
den of proving that discrimination against a protected group has been
caused by a specific employment practice remains with the plaintiff at all
times. Thus, when a plaintiff has made out a prima facie case of dispa-
rate impact, and when the defendant has met its burden of producing
evidence that its employment practices are based on legitimate business
reasons, the plaintiff must "show that other tests or selection devices,
without a similarly undesirable racial effect, would also serve the em-
ployer's legitimate interest in efficient and trustworthy workmanship."
Factors such as the cost or other burdens of proposed alternative selec-
tion devices are relevant in determining whether they would be equally
as effective as the challenged practice in serving the employer's legiti-
mate business goals. The same factors would also be relevant in deter-
mining whether the challenged practice has operated as the functional
equivalent of a pretext for discriminatory treatment. 9

The plurality concluded that the above "high standards of proof in dispa-
rate impact cases" were sufficient to "avoid giving employers incentives to
modify any normal and legitimate practices by introducing quotas or
preferential treatment."'"

In a strongly worded concurring opinion, three justices" disagreed with
the plurality's conclusion that defendant's burden on the business neces-
sity or job relatedness defense was simply a burden of production rather
than a burden of persuasion.96 In a separate concurring opinion, Justice
Stevens expressed no view on the proper evidentiary standards in a dis-
parate impact case, finding that the Court should not have reached the

90. Id. at 2789.
91. Id. (citing Dothard v. Rawlinson, 433 U.S. 321, 331 (1977)).
92. Id. at 2790.
93. Id. (citation omitted & emphasis added).
94. Id. at 2791.
95. Id. (Blackman, Brennan & Marshall, J., concurring).
96. Id. at 2792.
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issue.9" Justice Kennedy took no part in consideration of the case." De-
spite the split of opinion among the justices, however, this decision likely
will have a profound impact upon future employment discrimination liti-
gation and most predictably will result in a significant increase in dispa-
rate impact theories being raised as an alternative count in disparate
treatment actions.

It did not take the Eleventh Circuit long to address the new evidentiary
standard announced by the Supreme Court. Less than three months after
the Court decided Watson, the Eleventh Circuit handed down its decision
in Powers v. Alabama Department of Education." Plaintiff brought a
class action pursuant to both Title VII and section 198110 alleging dis-
crimination on the basis of race in defendant's promotion practices and in
selecting assistant supervisors. 101 Plaintiff relied upon both a disparate
treatment theory and a disparate impact theory and presented both sta-
tistical evidence (through testimony of an expert) and anecdotal evidence
through testimony of several class members.1 0 2 The district court entered
judgment for defendant on both of plaintiff's theories.1

0
3

Although the Eleventh Circuit affirmed the district court's judgment on
the disparate treatment theory as not clearly erroneous,1 ' the court of
appeals took direct aim at the Supreme Court's new evidentiary standard
announced in Watson. In fact, the court expressly declined to follow it,
choosing to adhere to past Eleventh Circuit precedent:

We are aware that four members of the Supreme Court recently have
indicated that the burden of proof on the absence of business necessity
rests with the plaintiff. See Watson v. Fort Worth Bank & Trust, 108 S.
Ct. 2777, 2790 (1988). A plurality opinion, however, is not binding prece-
dent, and in the meantime, we are bound by several decisions of this
court (as well as the Supreme Court cases cited in the text) stating flatly
that the employer bears the burden of proving that a practice is job-
related. See, e.g., Craig v. Alabama State University, 804 F.2d 682, 689
(11th Cir. 1986); Crawford v. Western Electric Co., 745 F.2d 1373, 1384
(11th Cir. 1984). 10"

Although one can debate whether the Eleventh Circuit even correctly

97. Id. at 2797 (Stevens, J., concurring).
98. Id. at 2782. Justice Kennedy's vote will be a critical one if and when the Supreme

Court revisits this issue.
99. 854 F.2d at 1285 (11th Cir. 1988).

100. 42 U.S.C. § 1981 (1982).
101. 854 F.2d at 1287-88.
102. Id. at 1289.
103. Id.
104. Id. at 1291.
105. Id. at 1292 n.11 (emphasis in original).
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stated the standard it was declining to follow, it is curious that the court
would take this position (although not particularly surprising). Applying
its own standard to the facts of this case, the court of appeals disagreed
with the district court's analysis of plaintiff's statistical evidence and re-
manded the case for further proceedings.'"

In Nash v. Consolidated City of Jacksonville,'0 7 the Eleventh Circuit
handed down what clearly ranks as the rudest opinion decided during the
survey period. A pre- Watson decision, the case was on its second journey
to the court of appeals. The City of Jacksonville, Florida employed plain-
tiff in its fire department and denied plaintiff a promotion to the position
of combat lieutenant because he twice failed the city's promotion exami-
nation.1 0 8 Plaintiff brought an action pursuant to Title VII, alleging that
the examination was discriminatory in its impact upon blacks. 0 9 Both
sides presented expert witnesses on the statistical impact of the examina-
tion, but neither party introduced the examination itself. 10 The district
court found the city's expert more credible, ruled that defendant had met
its burden of establishing that the examination was job-related, and en-
tered judgment for the city."'

On appeal, the Eleventh Circuit reversed the finding that the examina-
tion was job related or mandated by business necessity, citing the pre-
Watson rule set forth above in Craig v. Alabama State University,' 2 that
the defendant bears the burden of persuasion rather than the burden of
production on this issue."' Referring to its prior opinion, the court of
appeals noted it previously had "subtly observed" that had the district
court placed the "burden of persuasion" on defendant, "where it should
have been," defendant might then have felt it "incumbent to produce the
examination questions."' 4 The court previously had wondered how the
district court could determine the job relatedness of the examination
without having before it the actual questions."8 The court then con-
cluded: "Our wonder has now ripened into full incredulity, because on
remand the district court ruled again for appellee, still without ever see-
ing the test questions.""" According to the court of appeals, this required
the court to "abandon subtlety" and to direct a judgment in favor of

106. Id. at 1301.
107. 837 F.2d 1534 (11th Cir. 1988).
108. Id. at 1535.
109. Id.
110. Id. at 1536.
111. Id.
112. 804 F.2d 682, 689 (11th Cir. 1986).
113. 837 F.2d at 1537.
114. Id. at 1536.
115. Id.
116. Id.
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plaintiff."" It would appear that the court also abandoned any sense of
professional courtesy to a fellow member of the bench. Indeed, in light of
Watson, it may well be that the district court, rather than being deemed
a recalcitrant lower court, ultimately may be viewed simply as an accu-
rate prognosticator of things to come.

The rapidly evolving issue of drug testing made its way into the em-
ployment discrimination realm in Chaney v. Southern Railway."$ Plain-
tiff, employed as a special agent in the police and special service depart-
ments for the defendant railway, was discharged after submitting to a
urinalysis that indicated he had used"marijuana.11 The test in question
was the commonly used EMIT test, which, according to plaintiff's expert
testimony, can result in false positive readings up to twenty-five percent
of the time.1 20 Plaintiff's expert also testified that black people have a
disproportionately high rate of false positives on the EMIT test because
they have higher levels of melanin, the substance responsible for dark
skin tone. According to the expert, the EMIT test sometimes misreads
melanin fragments as ingested THC fragments.1 2' The district court, un-
persuaded by this evidence, granted defendant's rule 41(b)1 22 motion for
involuntary dismissal.128 On appeal, the Eleventh Circuit agreed that the
district court's findings under a disparate treatment analysis were not
clearly erroneous, but also found that the court had not addressed plain-
tiff's case from a disparate impact standpoint. 2

4 The court of appeals
held that if plaintiff could show the EMIT test had a "substantial adverse
impact" upon blacks, then plaintiff would have stated a prima facie
case.125 Accordingly, the court remanded the case for "full consideration"
of the disparate impact claim.12

In Smith v. Homer, 27 plaintiff unsuccessfully attempted to transform
what had been a disparate treatment case below into a disparate impact
case on appeal.128 Plaintiff brought an action under Title VII, alleging
that her employer had denied her promotions because of her race.12 The
district court found that defendant clearly had articulated legitimate rea-

117. Id.
118. 847 F.2d 718 (11th Cir. 1988).
119. Id. at 719.
120. Id. at 720-21.
121. Id. at 721.
122. FED. R. Civ. P. 41(b).
123. 847 F.2d at 721.
124. Id.
125. Id. at 721-22.
126. Id. at 725.
127. 839 F.2d 1530 (11th Cir. 1988).
128. Id. at 1535-36.
129. Id. at 1533.
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sons for its promotion decisions and that plaintiff had failed to establish
the articulated reasons were pretextual130 On appeal, plaintiff, who by
then had changed attoxneys, argued that the district court had erred in
failing to analyze her case under a disparate impact theory. 31 The Elev-
enth Circuit agreed that the district court had failed to address the dispa-
rate impact claim but did not agree that the district court had erred. In-
stead, the court of appeals found that plaintiff had failed to raise a
disparate impact theory below. 2 Not surprisingly, the Eleventh Circuit
affirmed the opinion of the district court. 133

Retaliation Cases. Section 704(a) of Title VII'34 makes it unlawful
for an employer to retaliate against an employee for filing a charge or
testifying under the Act, for participating "in any manner in an investiga-
tion, proceeding, or hearing" under the Act, or.for opposing "any practice
made an unlawful employment practice" by the Act.135 In Bailey v. USX
Corp.,136 the Eleventh Circuit dealt with the issue of whether this provi-
sion extends to a former employer's allegedly discriminatory unfavorable
employment reference about a former employee who was seeking a posi-
tion from a new employer.137 USX Corporation had terminated plaintiff, a
white male, as part of a general reduction in force. Plaintiff applied for a
new position with the Jefferson County Health Department, which con-
tacted plaintiff's supervisor at USX for an employment reference. The
supervisor, reluctant at first, acknowledged that plaintiff was "unproduc-
tive" and that USX would not rehire him.1 3 8 Plaintiff then brought an
action against USX alleging that the unfavorable reference was in retalia-
tion for his prior unsuccessful "reverse" sex discrimination action against
USX.' 39 The Eleventh Circuit agreed with the district court that plaintiff
had not established a prima facie case of retaliation because plaintiff had
proven neither "an impermissible motive" for the negative reference nor a
"causal connection" to his prior suit. 40 The court of appeals found that
the USX supervisor had not made the decision to terminate plaintiff, had
not initiated the conversation with Jefferson County, had never revealed

130. Id. at 1534.
131. Id.
132. Id.
133. Id. at 1539.
134. Civil Rights Act of 1964 § 704(a) (codified as amended at 42 U.S.C. § 2000e-3(a)

(1982)).
135. Id.
136. 850 F.2d 1506 (11th Cir. 1988).
137. Id. at 1508.
138. Id. at 1507-08.
139. Id. at 1508-09.
140. Id. at 1508.
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plaintiff's prior sex discrimination suit, and had told the inquiring party
nothing more than he had told plaintiff face to face."" In addition, the
official from Jefferson County testified that plaintiff's interview with him
had not gone well and that he had found plaintiff "arrogant." 4"

As an alternative ground, the district court also had found that plain-
tiff, as a former employee, did not have standing to assert an action under
Title VII.1 4s While affirming the district court on the prima facie case
issue, the Eleventh Circuit disagreed with this reasoning. The court of
appeals found that such a narrow interpretation of the word "employee"
would "undercut the obvious remedial purposes of Title VII.''144 The
court joined the Second Circuit's opinion in Pantchenko v. C.B. Dodge
Co.1 4 5 and a number of district court opinions 4 6 in holding that former
employees have standing to sue for retaliation under Title V1. 1,7

Religious Discrimination. Section 701(j) of Title VII,4s which de-
fines the term "religion," includes "all aspects of religious observance and
practice," unless the employer can demonstrate that it is "unable to rea-
sonably accommodate ... an ... employee's religious observance or
practice without undue hardship on the conduct of the employer's busi-
ness."149 The statute does not define "reasonable accommodation," and
the courts have not always been in agreement on the extent of an em-
ployer's burden.

The disagreement among judges continued in Lake v. B.F. Goodrich
Co.,' in which the majority of an Eleventh Circuit panel, with one judge
dissenting, affirmed a district court's finding that the employer had not
met the burden of reasonable accommodation. 1 Plaintiff was a member
of the Seventh Day Adventist Church, which precluded him from working
on his sabbath (sundown Friday to sundown Saturday). This preclusion
began to cause problems in his position as a foreman for B.F. Goodrich
when an increase in the demand for tires required the company to sched-
ule all of its foremen for a seven-day work week. The other two foremen
worked several twelve hour shifts on Saturdays to cover for plaintiff.

141. Id.
142. Id.
143. Id. at 1509.
144. Id.
145. 581 F.2d 1052 (2d Cir. 1978).
146. See the numerous district court opinions cited at 850 F.2d at 1509. Id.
147. Id. at 1509.
148. Civil Rights Act of 1964 § 701(j) (codified as amended at 42 U.S.C. § 2000e(j)

(1982)).
149. Id.
150. 837 F.2d 449 (11th Cir. 1988).
151. Id. at 452.
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Eventually, however, four hours of plaintiff's shift went uncovered one
Saturday, resulting in plaintiff's termination. 5 Although the evidence
was disputed, the district court found that the company ultimately had
made plaintiff responsible for arranging replacements on his shift and
that this constituted an unwarranted attempt to shift the burden of ac-
commodation.15 3 The panel majority of the court of appeals, over a dis-
sent by Circuit Judge Hill,'" held that the district court's finding on the
reasonable accommodation issue was one of fact that was not clearly
erroneous. 

1

In affirming the district court, however, the court of appeals expressly
disapproved of some of the district court's findings concerning how de-
fendant should have conducted its business.' Addressing defendant's
use of overtime hours, the district court had made the following findings:

The court has heard the evidence ... and finds that to work so many
hours in a week not only was dangerous from a safety standpoint, but
was an extremely inefficient use of the persons involved. They simply
could not function well working a 12-hour day with no days off. To the
court's mind, to exploit men this way is unthinkable, certainly unreason-
able. For the company's own benefit, it should have trained substitute or
temporary or weekend foremen. Almost any other plant in our industrial
nation would have been operated with substitutes for foremen who had
to be off. Almost any other plant in this nation would have had trained
men ready to step in when needed. Not this defendant.""

The panel majority expressly disapproved the above "extraneous find-
ings" and agreed that Title VII "does not require an employer to operate
its business in a manner the district court considers safe and efficient." '

C. Procedural Matters

Deferral Agencies. In EEOC v. Commercial Office Products Co.,159

the parties called upon the United States Supreme Court to reconcile the
mandatory deferral provisions of section 706(c) of Title VIP6" and the

152. Id. at 450.
153. Id. at 449-50.
154. Id. at 452 (Hill, J, dissenting).
155. Id. at 450.
156. Id.
157. Id. at 452.
158. Id.
159. 108 S. Ct. 1666 (1988).
160. Section 706(c) of Title VII provides in pertinent part:

In the case of an alleged unlawful employment practice occurring in a State ...
which has a State or local law prohibiting the unlawful employment practice al-
leged and establishing or authorizing a State or local authority to grant or seek
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provisions contained in most so-called worksharing agreements between
the EEOC and the state or local deferral agencies." Specifically, the is-
sue before the Court was whether a state agency's decision to waive the
exclusive sixty-day period for initial processing of a discrimination
charge, pursuant to the worksharing agreement, "terminates" the state
agency's proceedings within the meaning of section 706(c) of the Act.'"
The Court recognized that its decision would affect the timeliness of
many charges of discrimination since the EEOC had entered into work-
sharing agreements with approximately three-quarters of the 109 recog-
nized state and local deferral agencies. 1

63 In this case the employee in
question had filed a charge with the EEOC 290 days after her discharge,
alleging discrimination on the basis of sex. Four days later, the EEOC
sent a copy of the charge to the Colorado Civil Rights Division (CCRD),
along with a transmittal form advising that the EEOC would initially pro-
cess the charge pursuant to the worksharing agreement between the two
agencies. The CCRD returned the transmittal form to the EEOC, waiving
its right under Title VII initially to process the charge.'" Both the dis-
trict court and the United States Court of Appeals for the Tenth Circuit
held that the charge was untimely, finding that the CCRD's waiver had
not constituted a "termination" of its proceedings within the meaning of
section 706(c). 115

In a five-three decision, the Supreme Court, however, found that the
term "terminate" in the statute did not necessarily mean "to end for all
time. '" ' The Court found it significant that a contrary ruling would re-
sult in the "preclusion of any federal relief for an entire class of discrimi-
nation claims," i.e., charges filed in "worksharing states" more than 240
but less than 300 days after the alleged discriminatory act.' 7 In a related
ruling, the Court joined numerous other circuits, including the Eleventh
Circuit, s in holding that a plaintiff is entitled to the extended 300-day

relief from such practice ... no charge may be filed under subsection (b) of this
section by the person aggrieved before the expiration of sixty days after proceed-
ings have been commenced under the State or local law, unless such proceedings
have been earlier terminated ....

Civil Rights Act of 1964 §706(c) (codified as amended at 42 U.S.C. § 2000e-5(b) (1982))
(emphasis added).

161. 108 S. Ct. at 1667.
162. Id. at 1668.
163. Id. at 1669.
164. Id. at 1670.
165. Id.
166. Id. at 1671.
167. Id. at 1674.
168. See Thomas v. Florida Power & Light Co., 764 F.2d 768, 771 (11th Cir. 1985); see

also Corbin & Dickinson, Employment Discrimination, 37 MERCER L, REv. 1315, 1332
(1986).
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filing period even if his charge is filed untimely under state law." 9

Notice of Appeal. Lawyers have long been known for blaming their
secretaries if something goes wrong with their clients' cases. In Torres v.
Oakland Scavenger Co., 170 however, a secretary's mistake cost the client
the case altogether. The secretary inadvertently omitted the plaintiff's
name from the notice of appeal filed with respect to the district court's
order of dismissal. 1 Somehow, this case made it all the way to the
United States Supreme Court, which decided whether the failure to file a
notice of appeal in accordance with the specificity requirement of rule
3(c) of the Federal Rules of Appellate Procedure" 2 presents a jurisdic-
tional bar to the appeal.'" 3 The Court found that the failure to name a
party in a notice of appeal constitutes more than "excusable 'informal-
ity,'" but rather constitutes "a failure of that party to appeal."" The
Court agreed with the Ninth Circuit that there was no jurisdiction over
the appeal.'" The Court rejected the argument that use of the phrase "et
al." in the caption was sufficient for purposes of rule 3(c), finding that the
phrase failed to give adequate notice to either the opposing party or the
court of the identity of the appellant."

In a similar case, the Eleventh Circuit found Torres to be controlling in
Cotton v. U.S. Pipe & Foundry Co. 7

7 Two named plaintiffs had filed a
notice of appeal on behalf of "themselves and all others similarly situ-
ated. ' M6 The issue before the court of appeals was whether it had juris-
diction to entertain the appeals of four class members whose names were
not included in the notice of appeal.'7 Citing Torres, the court dismissed
the class members' appeal for lack of jurisdiction.'" The court also found
that the two named plaintiffs could not represent the original certified
class of company employees.16' Under a previously negotiated consent de-
cree, the court had established a procedure whereby class members could
submit claims for back pay. The court found that once the members of

169. 108 S. Ct. at 1676.
170. 108 S. Ct. 2405 (1988).
171. Id. at 2407.
172. FED. R. App. P. 3(c). Rule 3(c) provides in pertinent part- "The notice of appeal

shall specify the party or parties taking the appeal .... An appeal shall not be dismissed
for informality of form or title of the notice of appeal." Id.

173. 108 S. Ct at 2407.
174. Id.
175. Id. at 2408.
176. Id. at 2409.
177. 856 F.2d 158 (11th Cir. 1988).
178. Id. at 159-60.
179. Id. at 160-61.
180. Id. at 161-62.
181. Id. at 161.
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the class filed their individual claims for back pay, their claims "were no
longer class claims," but rather were "purely individual claims for back
pay .... 152

Preliminary Injunctions. The propriety of conducting an eviden-
tiary hearing before ruling on a motion for a preliminary injunction in a
Title VII action was at issue in Baker v. Buckeye Cellulose Corp.183 Four
months after filing a complaint pursuant to Title VII and section 1981184
alleging discrimination on account of race, plaintiff filed a motion for a
preliminary injunction, seeking to enjoin certain alleged retaliatory ac-
tions taken by the employer as a result of filing the suit.18 The court
initially set a hearing for the motion, but the hearing was cancelled."8

The district court subsequently denied the motion in a brief order, find-
ing that plaintiff had not established she had been "legitimately harmed
or even threatened with harm. 187

The Eleventh Circuit reversed and remanded for purposes of con-
ducting an evidentiary hearing.188 Citing United States v. Jefferson
County1 88 and Middleton-Keirn v. Stone,190 the court of appeals held
that courts are to presume irreparable harm in Title VII cases.", Accord-
ingly, the court found that the district court should have conducted an
evidentiary hearing to determine whether the company could overcome
the presumption, or whether plaintiff had met the other requirements for
issuance of an injunction."" Although the court agreed that Federal Rule
of Civil Procedure 65(a)193 does not "expressly require a hearing on every
motion for injunctive relief," the court found that an evidentiary hearing
was required where there was a "presumption of irreparable harm.""' A
close review of the cases relied upon by the court of appeals, however,
reveals that the court overstated the breadth of the presumption to apply
in Title VII cases. In both Jefferson County and Middleton-Keirn, the
court did not recognize a blanket presumption of irreparable harm in Ti-
tle VII cases but rather limited the presumption to cases in which the

182. Id.
183. 856 F.2d 167 (11th Cir. 1988).
184. 42 U.S.C. § 1981 (1982).
185. 856 F.2d at 168.
186. Id.
187. Id.
188. Id. at 170.
189. 720 F.2d 1511 (11th Cir. 1983).
190. 655 F.2d 609 (5th Cir. Unit B 1981).
191. 856 F.2d at 169.
192. Id.
193. Rule 65(a)(1) of the Federal Rules of Civil Procedure provides: "No preliminary

injunction shall be issued without notice to the adverse party." FED. R. Civ. P. 65(a)(1).
194. 856 F.2d at 169.
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plaintiff had exhausted his administrative remedy prior to seeking pre-
liminary relief.1o0

Collateral Estoppel/Res Judicata. In Carlisle v. Phenix City
Board of Education,"' the Eleventh Circuit once again examined the
scope of the defenses of collateral estoppel and res judicata in a Title VII
action. s97 Plaintiff, a tenured Alabama teacher, brought an action under
Title VII and section 1983,'98 alleging that his employer transferred him
from his principal position on account of his race.' 9 Plaintiff previously
had challenged the transfer before the defendant school board, which up-
held the transfer decision after a four-day hearing.2"° Although the Ala-
bama State Tenure Commission reversed the board's decision, a state cir-
cuit court vacated the commission's reversal, and the state court of civil
appeals affirmed the circuit court's decision.110 The district court granted
summary judgment for the defendant on res judicata and collateral estop-
pel grounds.2 °0

On appeal, the Eleventh Circuit reversed on both grounds. 2 3 With re-
spect to collateral estoppel, the court of appeals found that the issue of
race discrimination was not a finding necessary to the state court's judg-
ment and was not made during the course of the state proceedings.204

With respect to res judicata, although the court agreed that the parties in
the two proceedings were in privity with one another and that the cases
concerned the same cause of action under Alabama law, the court none-
theless found that the issue of race discrimination was not an issue that
plaintiff could have raised before the Alabama State Tenure
Commission."'

Attorney Disqualification. Two cases during the survey period ad-
dressed the issue of the disqualification of a plaintiff's attorney in a Title
VII action. Both cases, coincidentally, concerned the same Alabama attor-
ney, and in both cases the Eleventh Circuit reversed the district court's
finding of disqualification.20 6 At issue in Cox v. American Cast Iron Pipe

195. 720 F.2d at 1520; 655 F.2d at 611.
196, 849 F.2d 1376 (11th Cir. 1988).
197. Id. at 1378.
198. 42 U.S.C. § 1983 (1982).
199. 849 F.2d at 1378.
200. Id. at 1377.
201. Id. at 1378.
202. Id.
203. Id. at 1383.
204. Id. at 1379-80.
205. Id. at 1380-82.
206. Cox v. American Cast Iron Pipe Co., 847 F.2d 725 (11th Cir. 1988); Beavers v.

American Cast Iron Pipe Co., 852 F.2d 527 (11th Cir. 1988).
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Co.107 were Canons 4108 and 9209 of the American Bar Association's Code
of Professional Responsibility." With respect to the attorney-client issue
under Canon 4, the court of appeals held that defendant had waived its
right to object to the representation of plaintiff's counsel211 One of the
counsel's law partners previously had represented the defendant; how-
ever, the counsel had left his former firm and had practiced by himself
for five years before merging his practice with plaintiff's counsel.'' Prior
to the merger, the former firm responded that it did not have any objec-
tions to the representation.'' The court also found it significant that de-
fendant had waited eighteen months after the merger before filing its dis-
qualification motion, which also happened to be one month prior to the
scheduled trial. With respect to Canon 9, concerning the "appearance
of impropriety," the court found "whatever tarnishment" that had oc-
curred in the proceedings was more attributable to defendant rather than
to plaintiff's counsel.'11

In the second case, Beavers u. American Cast Iron Pipe Co.,21 the
court addressed the issue of whether the same plaintiffs attorney should
have been disqualified on conflict of interest grounds. 17 In the Cox litiga-
tion described above, the attorney had represented a class of women who
alleged wide-spread practices of sexual discrimination.218 In Beavers, the
plaintiff was attempting to represent a class of male employees who chal-
lenged the same defendant's residency policy on health benefits and ser-
vices.' The district court sua sponte raised the issue of a potential con-
flict between the two classes." 0 At the district court's direction, plaintiff's
attorney filed a motion for leave to withdraw, and the court granted the

207. 847 F.2d 725 (11th Cir. 1988).
208. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 4 (1980). Canon 4 of the ABA

Code of Professional Responsibility obligates an attorney to preserve the confidences and
secrets of both current and former clients. Id.

209. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 9 (1980). Canon 9 of the ABA
Code of Professional Responsibility states that "[a] lawyer should avoid even the appear-
ance of professional impropriety." Id.

210. Although the ABA Code of Professional Responsibility had been replaced in August
1983 with the ABA Model Rules of Professional Conduct, the Alabama State Bar had re-
tained both Canon 4 and Canon 9 of the ABA Code of Professional Responsibility.

211. 847 F.2d at 730.
212. Id. at 730-31.
213. Id.
214. Id. at 731.
215. Id. at 732.
216. 852 F.2d 527 (11th Cir. 1988).
217. Id. at 531.
218. 847 F.2d at 827.
219. 852 F.2d at 528-29.
220. Id. at 529.
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motion. 21 Contrary to the district court, however, the Eleventh Circuit
found that there was no apparent conflict between the attorney's repre-
sentation of the two classes of plaintiffs and that the benefits the class of
male employees sought actually would benefit many of the female class
members.2'

Appointment of Counsel. In Hunter v. Department of Air Force,'223

the Eleventh Circuit decided the issue of plaintiff's right to appointed
counsel in a Title VII action.""' Plaintiff had filed a pro se complaint pur-
suant to Title VII, alleging discrimination on account of race."' The
EEOC previously had rejected plaintiff's charge as untimely." Plaintiff
wrote a letter to the district court, requesting the appointment of counsel.
The district court denied the request and suggested that plaintiff contact
Legal Services of Greater Miami.2 7 After Legal Services declined to re-
present plaintiff, the district court again denied plaintiff's renewed re-
quest to appoint counsel.2' The Eleventh Circuit agreed that a "Title VII
plaintiff has no automatic right to appointed counsel."'

2
9 In ruling upon a

request to appoint counsel, the court of appeals found that it was proper
for a district court to consider the merits of the plaintiff's allegations, the
plaintiff's efforts to obtain counsel, and the plaintiff's ability to under-
stand the relevant substantive and procedural issues."0* Considering all of
these factors, the court held that the district court had not abused its
discretion."

11

Summary Judgment. The appropriateness of a district court's grant
of summary judgment for an employer was at issue in McKenzie v. Dav-
enport-Harris Funeral Home."' The principal issue before the district
court was whether the defendant funeral home and another company
known as Protective Industrial Insurance Company constituted a single
or joint employer for Title VII purposes.' The district court held that
the two companies were separate entities and entered summary judgment
for defendant since it did not employ the jurisdictional threshold of fif-

221. Id. at 530.
222. Id. at 531.
223. 846 F.2d 1314 (11th Cir. 1988).
224. Id. at 1317.
225. Id. at 1315.
226. Id.
227. Id.
228. Id.
229. Id. at 1317.
230. Id.
231. Id.
232. 834 F.2d 930 (11th Cir. 1987).
233. Id. at 931.
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teen employees.2 4 The Eleventh Circuit noted that the two companies
were commonly owned and 'to a certain extent' commonly managed.2 8

Citing authority on the single or joint employer issue as developed under
the National Labor Relations Act,28 the court of appeals held that there
was still a genuine issue of material fact on this issue .2 7 According to the
court of appeals, the district court had gone beyond determining whether
an issue of material fact existed and had actually weighed the parties'
credibility. Finding the district court's action inappropriate in the context
of a motion for summary judgment, the Eleventh Circuit reversed.2 3

8

Amendment to Complaint. In Bates v. Tennessee Valley Author-
ity,2 ' the Eleventh Circuit addressed the issue whether a plaintiff could
amend his complaint pursuant to rule 15(c) of the Federal Rules of Civil
Procedure, 40 in order to add the proper party to the lawsuit after the
statute of limitations on bringing the suit had expired.2 4 1 Plaintiff origi-
nally had brought his Title VII action against the Tennessee Valley Au-
thority (TVA) and the director of the TVA division which employed
plaintiff;2 42 however, section 717(c) of Title VII required that an action
against a federal agency be filed against the "head of the department,

234. Id. Section 701(b) of Title VII defines the term "employer" as a "person engaged in
an industry affecting commerce who has fifteen or more employees for each working day in
each of twenty or more calendar weeks in the current or preceding calendar year, and any
agent of such a person ... " Civil Rights Act § 701(b) (codified as amended at 42 U.S.C. §
2000e(b) (1982)).

235. 834 F.2d at 931.
236. National Labor Relations Act, ch. 372, 49 Stat. 449 (1935) (codified as amended at

29 U.S.C. §§ 151-69 (1982 & Supp. II 1985)) [hereinafter NLRA]. According to the court,
the factors considered under the NLRA on the single or joint employer issue included "(1)
interrelation of operations, (2) centralized control of labor relations, (3) common manage-
ment, and (4) common ownership or financial control." 834 F.2d at 933.

237. Id.
238. Id.
239. 851 F.2d 1366 (11th Cir. 1988).
240. FED. R. Civ. P. 15(c). Rule 15(c) provides in pertinent part:

Whenever the claim or defense asserted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth or attempted to be set forth in the
original pleading, the amendment relates back to the date of the original pleading.
An amendment changing the party against whom a claim is asserted relates back
if the foregoing provision is satisfied and, within the period provided by law for
commencing the action against the party to be brought in by amendment, that
party (1) has received such notice of the institution of the action that the party
will not be prejudiced in maintaining a defense on the merits, and (2) knew or
should have known that, but for a mistake concerning the identity of the proper
party, the action would have been brought against the party.

Id. (emphasis added).
241. 851 F.2d at 1367.
242. Id.
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agency, or unit .... ,,s Plaintiff moved to amend his complaint to add
the head of the TVA (a three-member board of directors) as a party de-
fendant; however, this motion was not filed within the thirty day period
following receipt of the EEOC right to sue notice as section 717(c) of the
ActV 4 4 required. Relying upon Schiavone v. Fortune,'4" the Eleventh Cir-
cuit held that the district court properly denied the motion to amend
since plaintiff had not put the proper party on notice of the suit within
the required thirty-day limitations period. 41

Mandate Rule. The Eleventh Circuit examined the proper scope of
proceedings before a district court on remand from the court of appeals
in Barber v. Boilermakers, District Lodge No. 57.247 In a previous ap-
peal,' 4 the Eleventh Circuit had vacated the district court's finding of
discrimination and had remanded the action for further proceedings. On
remand, over defendant's objections, the district court had reopened dis-
covery and admitted evidence concerning alleged discriminatory conduct
that had not been considered in the first trial. The Eleventh Circuit
found this to be in violation of the "mandate rule.' Under this rule, "'a
district court is not free to deviate from the appellate court's man-
date.' """ The court of appeals concluded: "where an appellate court re-
mands for 'resolution of a narrow factual issue,' the lower court may not
circumvent the mandate by approaching the identical legal issue under an
entirely new theory."' 51 Accordingly, it was "rather clear" to the court of
appeals that the district court had violated the mandate rule by admit-
ting evidence "not mentioned in [the court of appeals'] prior opinion and
ostensively not part of the first trial."' 5'

D. Class Actions

Some employment discrimination class actions seemingly never die.
Making its fourth trip to the court of appeals was Larkin v. Pullman-

243. Civil Rights Act of 1964 § 717(c) (codified as amended at 42 U.S.C. § 2000e-16(c)
(1982)).

244. 851 F.2d at 1367-68; Civil Rights Act of 1964 § 717(c) (codified as amended at 42
U.S.C. § 2000e-16(c) (1982)).

245. 477 U.S. 21 (1986).
246. 851 F.2d at 1369.
247. 841 F.2d 1067 (11th Cir. 1988).
248. See Barber v. Boilermakers, 778 F.2d 750 (11th Cir. 1985).
249. 841 F.2d at 1071-72.
250. Id. at 1070 (citing Wheeler v. City of Pleasant Grove, 746 F.2d 1437, 1440 n.2 (11th

Cir. 1984)).
251. Id.
252. Id. at 1071.
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Standard Division."' As Circuit Judge Clark appropriately noted.on be-
half of the panel, "[flew cases better represent the idea that the road to
justice can be a long and tortured one. ' " Despite the length of the
court's opinion, this case probably is more significant for its role in merci-
fully advancing this litigation toward its ultimate conclusion than for its
pronouncement of any novel legal principles. The original complaint in
this class action was filed in 1971 and contained broad based allegations
concerning defendant's job assignments and departmental seniority sys-
tem. As the court of appeals noted, many of the original plaintiffs had
died, and the plant at which the alleged discriminatory practices occurred
had been closed since 1980."1 The first several pages of the court's opin-
ion were utilized in summarizing the prior proceedings in this
litigation.5"

The two principle issues before the court of appeals were the temporal
scope of defendant's liability for its discriminatory practices and plain-
tiff's adequacy as a class representative in light of General Telephone Co.
v. Falcon." 7 The district court found that defendant's liability for dis-
criminatory assignments was limited to those occurring after July 17,
1969, the date ninety days prior to the earliest EEOC charge filed by a
named plaintiff.2" The significance of this finding was that the district
court also ruled defendant's discriminatory assignments had ended in
February of 1969, thus entitling plaintiffs to no back pay. The Eleventh
Circuit reversed this finding, holding instead that defendant's liability
would extend as far back as September 28, 1966, or a period 180 days2" '
prior to an EEOC commissioner's charge.100 The court found that by
waiting until 1983 to raise this issue, defendant had long since waived any
objection to utilizing the earlier date, since by the time Swint (the named
plaintiff) had filed his charge, defendant, in view of the commissioner's
charge, already was well aware that its hiring and promotional practices
were being challenged.' 1

The court of appeals also found that, despite the fact plaintiff was
hired by defendant, plaintiff was an adequate representative of the class

253. 854 F.2d 1549 (11th Cir. 1988).
254. Id. at 1553.
255. Id. at 1553, 1554.
256. Id. at 1554-61.
257. 457 U.S. 147 (1982).
258. 854 F.2d at 1562.
259. Id. at 1563. The court of appeals relied upon the 1972 amendments to Title VII

that extended the limitations period on filing a charge with EEOC from 90 days to 180 days,
including charges that were pending at the time the legislation was passed. See id. at 1561
n.24.

260. Id. at 1563.
261. Id.
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of new hires alleging discriminatory initial job assignment. In essence, the
court found that when plaintiffs originally filed this action many years
ago, the claims of the named plaintiffs and those of the class members
met the commonality and typicality requirements of rule 23 of the Fed-
eral Rules of Civil Procedure."2 Therefore, simply because the law had
changed in the interim,2s2 the district court was not required to decertify
the entire class.'" The court concluded:

From the start, the plaintiffs' basic complaint has been that Pullman
prevented black employees from moving into its higher-level positions
through a combination of discriminatory initial assignments and a de-
partmental-only seniority system. At the time of certification, this claim
was legally identical to that of every other member of the class.

The fact that the plaintiffs' claim was ultimately broken up into two
components-the assignments of new hires and the seniority system it-
self-because the Teamsters decision changed the law to require that a
seniority system be analyzed separately and invalidated only if main-
tained with discriminatory intent, does not retroactively dictate that the
district court abused its discretion in initially determining that the
named plaintiffs' claim was typical of and involved questions of law and
fact common to the class members' claims.265

Accordingly, the court of appeals found that Falcon did not mandate a
different result.26 With great reluctance, the court remanded the action
for further proceedings2 7

II. REMEDIES UNDER TrrLE VII

A. Consent Decrees-Contempt Proceedings

In Marino v. Ortiz,2" a per curiam opinion, the Supreme Court of the
United States clarified the standing of nonparties who could have, but
chose not to, intervene in the underlying litigation.2 6' Petitioners sought

262. FED. R. Civ. P. 23.
263. In 1977, the Supreme Court decided Teamsters v. United States, 431 U.S. 324

(1977), holding that a seniority system that perpetuated the effects of past discrimination
was bona fide under Civil Rights Act of 1964 § 703(h) (codified as amended at 42 U.S.C. §
2000e-2(h) (1982)), unless the plaintiff could show that the defendant established or main-
tained the seniority system with discriminatory intent. This decision changed the existing
law in a number of circuits, including the former Fifth Circuit. See 854 F.2d at 1575-76.

264. 854 F.2d at 1573.
265. Id.
266. Id.
267. Id. at 1584.
268. 108 S. Ct. 586 (1988).
269. Id. at 587.
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to challenge a consent decree approving an agreement settling a Title VII
action against the City of New York.70 Black and hispanic police officers
had passed a police sergeant examination at disproportionately low rates.
Groups representing those minority officers sued the police department
under Title VII.27 As is often the case in Title VII class action lawsuits,
during the pendency of the case in the district court three other groups
were permitted to intervene as codefendants.' 7

2 The parties reached a set-
tlement that was subsequently approved by consent decree. The settle-
ment provided that all black and hispanic candidates who had failed to
make the eligible list following the examination in dispute would be first
promoted until the racial/ethnic composition of the police department's
sergeants was approximately the same as the racial/ethnic composition of
the group of candidates taking the test.27 The Schneider intervenors had
opposed the settlement but for some reason chose not to appeal from this
decision.

Another group of petitioners on appeal in Marino were white officers
who claimed that they were not placed on the eligible list even though
they had scored at least as high on the examination as the lowest scoring
minority officers promoted under the district court's interim order.7

This group, the Marino petitioners, presented objections to the district
court at the consent decree hearing but chose not to move to intervene
pursuant to Federal Rules of Civil Procedure 24," either initially as co-
defendants or later to replace the Schneider intervenors for purposes of
appeal. Instead, they elected to file separate independently-based suits
during the time period between the interim approval of the settlement
and issuance of the final consent decree, claiming a violation of their four-
teenth amendment equal protection rights. The district court dismissed
the Marino petitioners' suits, deeming them to be an impermissible col-
lateral attack on the consent decree by persons who could have, but chose
not to, intervene in the underlying litigation.276 The Court of Appeals for

270. Id. at 586.
271. Id.
272. Id. at 586-87. One group "represented over 500 officers on the eligible list who had

obtained provisional appointments as sergeants;" the second group represented "officers
who were on the eligible list but who had not received provisional appointments;" and the
third group consisted of various other white ethnic societies and individual officers (the
"Schneider intervenors"). Id. at 587 (citing Hispanic Soc'y of New York City Police Dep't v.
New York City Police Dep't, 806 F.2d 1147, 1151 (2d Cir. 1986)).

273. Id. at 587.
274. Pursuant to Supreme Court Rule 19.4, Costello v. New York Police Dep't, 806 F.2d

1147 (2d Cir. 1986), a case also on certiorari to the Supreme Court and jointly decided with
Marino, involved identical or closely related questions. 108 S. Ct. at 586 n.*.

275. FED. R. Civ. P. 24.
276. Hispanic Soc'y of New York Police Dep't v. New York Police Dep't, 40 Empl. Prac.
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the Second Circuit affirmed the district court. 77 The Supreme Court
found itself equally divided and, therefore, affirmed the judgments of
both the court of appeals and the district court.

In a separate action the court jointly decided in the appeal,"" the Cos-
tello petitioners appealed directly from the consent decree. 2 0 The court
of appeals dismissed this appeal because the Costello petitioners had not
been parties to the litigation giving rise to the decree appealed from.6"
With respect to this aspect of the appeal, the Supreme Court affirmed the
Second Circuit's dismissal.2 2

In a caution to practitioners, the Court noted that the court of appeals,
in its order dismissing the appeal, had suggested there may be exceptions
to the general rule that only parties to a lawsuit, or those that properly
become parties, may appeal an adverse judgment.23 Disagreeing with the
appellate court, the Supreme Court observed in dicta that the better
practice for a nonparty is to seek timely intervention for purposes of an
appeal.

28'

In re Birmingham Reverse Discrimination Employment Litigation25 is
another consent decree decision worth discussing. White city employees
claimed they had been denied promotion as a result of the affirmative
aspects of a consent decree entered in one of the underlying Title VII
race discrimination cases.2 6 These individuals, however, had not been
parties to the decree and had unsuccessfully sought to intervene in the
cases below. The court of appeals previously dismissed their appeal of the
order denying the motion to intervene on grounds that the white employ-
ees could file separate Title VII actions on their own behalf.26 7 The white
firefighter plaintiffs then brought separate Title VII actions that became

Dec. (CCH) 36, 385 (S.D.N.Y. 1986).
277. Marino v. Ortiz, 806 F.2d 1144, 1147 (2d Cir. 1986).
278. 108 S. Ct. at 587.
279. Hispanic Soc'y of New York City Police Dep't v. New York City Police Dep't, 806

F.2d 1147 (2d Cir. 1986).
280. Id. at 1152.
281. Id. at 1154.
282. 108 S. Ct. at 587.
283. Id.
284. Id.
285. 833 F.2d 1492 (11th Cir. 1987).
286. Id. at 1495. This litigation arose from three separate employment discrimination

actions filed against the City of Birmingham, Alabama, the Jefferson County, Alabama Per-
sonnel Board, and various other defendants in 1974 and 1975. Id. at 1494. The district court
had consolidated the three cases for purposes of trial. Thereafter, in April of 1984, the dis-
trict court consolidated the lawsuits arising from the negotiated settlement of the three un-
derlying actions under the caption "In re Birmingham Reverse Discrimination Employment
Litigation." Id.

287. United States v. Jefferson County, 720 F.2d 1511 (11th Cir. 1983).
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the basis of the instant appeal. In answer to their complaint, defendants
admitted that they had made "race conscious certifications pursuant to
[the] Consent Decree, as is required by the Consent Decree. ' ss The court
of appeals concluded that the district court incorrectly treated plaintiffs
at the pretrial and trial of the case as if the consent decrees bound
them.28

The court of appeals concluded that since plaintiffs had been neither
parties nor privies to the consent decrees below, the decrees could not
preclude them from bringing independent claims of employment discrimi-
nation.2" The court observed that those plaintiffs' claims actually did not
even accrue until after the decrees became effective and that plaintiffs
therefore, had been denied promotion as a direct result of the decrees.291

The court of appeals remanded the cause with directions to the district
court "as to the legal significance of a consent decree in Title VII litiga-
tion when, as in this case, an employer seeks to interpose it as a defense
against employees who are neither parties or privies to it.'' 2 The guid-
ance of the court of appeals was crafted from the Supreme Court's deci-
sion and opinion concerning application of consent decrees to reverse dis-
crimination Title VII suits in Johnson v. Transportation Agency."'

288. 833 F.2d at 1496.
289. Id. at 1501. The court of appeals found that the district court erred because plain-

tiffs' causes really concerned separate acts of alleged unlawful discrimination. Id. at 1498.
By so doing, the district court, in the court of appeals' opinion, transformed plaintiffs' cause
from one asserting unlawful discrimination to a request to the district court that it enforce a
specific provision of the city decree. Id. at 1497.

290. Id. at 1498. The court of appeals recognized that it was creating a split of opinion
among the circuits over the application of preclusion law to consent decrees in Title VII
cases. Id. See, e.g., Thaggard v. City of Jackson, 687 F.2d 66 (5th Cir. 1982), cert. denied,
464 U.S. 900 (1983); Dennison v. City of Los Angeles, 658 F.2d 694 (9th Cir. 1981); EEOC v.
McCall Printing Corp., 633 F.2d 1232 (6th Cir. 1980), all holding that consent decrees are
not subject to collateral attack. Notably, then Judge Kennedy authored the decision in Mc-
Call Printing while on the Sixth Circuit Court of Appeals. 633 F.2d at 1234.

291. 833 F.2d at 1499. Judge Lanier Anderson vigorously dissented from the decision on
this point, contending that the panel was ignoring one of the holdings of United States v.
Jefferson County, 720 F.2d 1511 (11th Cir. 1983). 833 F.2d at 1502 (Anderson, J., dissent-
ing). In Jefferson County, the court had long ago held that when an employer undertakes an
action pursuant to a court approved consent decree, that action is evidence of nondiscrimi-
natory intent on the part of the employer. 720 F.2d at 1518. On remand Judge Anderson
would have distinguished between the individual plaintiff's claims for back pay and their
claims for prospective relief. 833 F.2d at 1502.

292. 833 F.2d at 1500.
293. 480 U.S. 616 (1987). In Johnson, the Supreme Court upheld a county's promotion

of a woman over a marginally better qualified man, pursuant to a voluntary affirmative
action plan. Id. at 620.
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R. Fringe Benefits

Pension plan administrators breathed a collective sigh of relief when
the Supreme Court finally handed down its decision in Florida v. Long.'"
The case settled one of the thornier questions arising as a result of the
Court's previous decisions in Los Angeles Department of Water & Power
v. Manhart'" and Arizona Governing Committee For Tax Deferred An-
nuity & Deferred Compensation Plans v. Norris"96 and finally (hopefully)
provided us with the closing chapter of the Supreme Court decisions con-
cerning sex and fringe benefits. At issue in Long was whether Manhart's
invalidation in 1978 of discriminatory pension plan contributions suffi-
ciently apprised plan administrators that all pension plans, which were
nondiscriminatory as to contributions, must in every case also be nondis-
criminatory as to benefits." 7 In a well-authored opinion by Justice Ken-
nedy, the Court concluded that this question had not been definitely an-
swered until its subsequent opinion in Norris in 1983.'"" The Court,
therefore, held that employees retiring before the effective date of the
Norris decision are not entitled to a nonsex-based readjusted pension
benefit payment structure under Title VII.'" The case concerned the
Florida Retirement System that, up until the Norris decision, admittedly
calculated a retiree's life expectancy by using sex-based actuarial ta-
bles.3 0 The Court of Appeals for the Eleventh Circuit had affirmed a dis-
trict court determination that the Supreme Court's decision in Manhart
adequately placed the State of Florida on notice that optional pension
plans offering sex-based benefits violated Title VII. 01 The district court
awarded retroactive relief back to 1978.s0

294. 108 S. Ct. 2354 (1988).
295. 435 U.S. 702 (1978).
296. 463 U.S. 1073 (1983).
297. 108 S. Ct. at 2354. While recognizing that the language of the decision in Manhart

did suggest the potential application of Title VII to unequal pension benefit payments, the
Court held that in that decision it was careful to state that they did not specifically reach
that issue. 435 U.S. at 717.

298. 108 S. Ct. at 2360-61. Norris extended the principle that sex based plant that result
in unequal pension benefits were unlawful under Title VII. 463 U.S. at 1081.

299. 108 S. Ct at 2363. Recognizing that Manhart constituted a substantial departure
from the long-existing pension plan practices of the insurance industry, the Court reasoned
that pension plan fund administrators should be able to rely safely on the express qualifica-
tion stated in its decision and to believe that the decision was only confined to cases of
pension plan contribution distinctions based upon sex. Id. at 2361.

300. Id. at 2358. Immediately following the decision in Norris, the State of Florida
adopted unisex actuarial tables to compute benefits for all employees in the Florida Retire-
ment System who have or will retire after August 1, 1983. Id.

301. Long v. State of Florida, 805 F.2d 1542, 1548 (11th Cir. 1986), reh'g denied, 805
F.2d 1552 (11th Cir. 1986) (per curiam).

302. 108 S. Ct. at 2358. The district court awarded relief to class members who retired
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A majority of the Supreme Court concluded that Manhart did not es-
tablish the effective date for Florida to conform its pension plan payment
options to unisex standards and that, instead, Norris provides the appro-
priate limit of retroactive liability.8 03 Since the class Long represented
consisted only of employees who had retired before the Court decided
Norris, none were entitled to the relief ordered by the district court.,

C. Attorney Fees

In Avila v. Coca-Cola Co.,305 the court of appeals affirmed a district
court judgment that plaintiff could only recover fees associated with a
retaliation claim his attorneys stumbled upon during the trial of his un-
proven national origin discrimination claim against his employer.306 Dur-
ing plaintiffs cross-examination of Coca-Cola's witnesses on the second
day of a two day trial, it became apparent that Coca-Cola did not give
raises to plaintiff solely because he had filed the underlying national ori-
gin discrimination charge with the EEOC. 07 Avila did not at any time,

after October 1, 1978, and before August 1, 1983, by retroactively "topping up" the monthly
retirement benefits to the level provided for under Florida's current unisex levels. Id. Basi-
cally, "topping up" compensates for the difference between the benefits male retirees should
have received and the benefits they would have received if the Florida Retirement System
had used unisex mortality tables. This method of compensation still would not provide male
retirees with benefits equal to those female retirees received under the sex-based tables in
effect during that time frame. Id. at 2358 n.2.

303. Id. at 2364-65. Justices Blackmun, Brennan, and Marshall concurred in part and
dissented in part. See id. at 2365. Justice Blackmun argued that Manhart had sufficiently
established a general rule in Title VII cases that prohibited any employer who operated a
pension plan from relying on actual differences between women and men to the detriment of
either group, Id. at 2366 (Blackman, J. dissenting in part & concurring in part). Justice
Stevens dissented separately arguing that in his opinion it would be appropriate to grant
retroactive relief to increase the benefits payable to male retirees in the future. Id. at 2368
(Stevens, J. dissenting). He, however, was alone in this opinion. Id.

304. Id. at 2363-64.
305. 849 F.2d 511 (11th Cir. 1988).
306. Id. at 514. Apparently unaware until the trial that he had been a victim of retalia-

tion, Avila never filed a retaliation claim with the EEOC and, therefore, had not exhausted
his administrative remedies with respect to that particular claim. See 42 U.S.C. § 2000e-5(e)
(1982). Relying upon Gupta v. East Texas State Univ., 654 F.2d 411 (5th Cir. Unit A 1981),
the trial court nevertheless allowed the amendment. In Gupta, the court held that "it is
unnecessary for a plaintiff to exhaust administrative remedies prior to urging a retaliation
claim growing out of an earlier charge; the district court has ancillary jurisdiction to hear
such a claim when it grows out of an administrative charge that is properly before the
court." Id. at 414. Apparently in light of the decision in Gupta, Coca-Cola chose not to
appeal the district court's ruling on the procedurally defective motion and to amend Avila's
complaint. The court of appeals, therefore, did not reach the correctness of the ruling below
by the district court on this point. 849 F.2d at 514.

307. 849 F.2d at 513.
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however, file a charge of retaliation, and his attorneys did not move
timely at trial to amend his complaint to state a Title VII retaliation
claim, despite these startling trial revelations. The trial judge, at the close
of all evidence, suggested sua sponte that such a motion be made. 0 8 Nat-
urally, plaintiff's attorneys thereupon immediately moved to amend the
complaint to state the retaliation claim. The court granted the motion,
and then found for Coca-Cola on the underlying claim and for plaintiff on
the newly-discovered retaliation claim.8" The court ordered back pay
equal to the regular salary increases plaintiff should have received but did
not because of the retaliation.8 10

At the post trial costs and fees stage of the litigation, plaintiff sought in
excess of $40,000 in fees alone."1 The district court correctly ruled that
he could only recover fees for the inadvertently discovered retaliation
claim upon which he had prevailed.1 The trial court, however, decided
to determine the awardable number of hours expended in connection with
that claim to be the amount derived by simply subtracting from plain-
tiff's fees request, all hours expended before the second day of the trial. 18

The court of appeals affirmed in part the district court, holding that
Avila was only entitled to recover fees for the retaliation claim.8 " The
court, however, remanded the case for a more exact determination of the
actual number of hours Avila's attorneys reasonably expended in connec-
tion with that claim.35 The court felt that some of the attorneys work,
performed before the trial, was essential to plaintiff prevailing on the re-
taliation claim stumbled upon during trial. It noted that had there not
been a complaint to amend to state the retaliation claim, plaintiff could
not have possibly prevailed on that lately raised claim31 As further rea-
soning, the court of appeals also observed that some of the evidence de-
veloped during discovery concerning plaintiff's compensation history at
Coca-Cola might have been necessary to the district court's assessment of
the amount of back pay damages plaintiff suffered as a result of the un-
lawful retaliation he suffered. 17 Concurring specially, Chief Judge Roney
cautioned Avila that the opinion should not be interpreted as supporting

308. Id. The trial judge also involved himself in directly questioning Coca-Cola's witness
on this point during the trial. Id.

309. Id. at 514.
310. Id.
311. Id.
312. Id.
313. Id. The trial court thereby reduced the award to $16,395,000. Id.
314. Id. at 515.
315. Id.
316. Id.
317. Id.
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a substantial additional recovery.316

The only other noteworthy fees case the Eleventh Circuit decided was
in December of 1987, too late to be included in last year's survey. In Ne-
smith v. Martin Marietta Aerospace,"' the court of appeals affirmed an
award of attorney fees against a pro se plaintiff.3 Noting the distinction
between fees awards under rule 11821 and Title VII, the court of appeals
concluded 23 that the district court was well within its discretion in
awarding fees to Martin Marietta under the Title VII standards set forth
in Christiansburg Garment Co. v. EEOC. 2s In Christiansburg, the Su-
preme Court held that "a district court may in its discretion award attor-
neys fees to a prevailing defendant in a Title VII case upon a finding that
the plaintiff's action was frivolous, unreasonable, or without foundation,
even though not brought in subjective bad faith. 324 The district court in
Nesmith failed to make a specific written finding concerning the frivolity,
reasonableness, or lack of foundation underlying plaintiff's action.2 0 The
court of appeals, however, had no trouble at all discerning from its review
of the record that the district court was well within its discretion in so
concluding, given the specific facts of the case which showed a complete
lack of basis for plaintiff's lawsuit32

D. Interest

In Loeffler v. Frank,3 2
7 the Supreme Court of the United States held

that prejudgment interest may be awarded in a Title VII suit against the
United States Postal Service. 28 The Court concluded329 that Congress
waived the Postal Service's sovereign immunity as to prejudgment inter-

318. Id. (Roney, C.J., concurring).
319. 833 F.2d 1489 (11th Cir. 1987).
320. Id. at 1491.
321. FED. R. Civ. P. 11.
322. 833 F.2d at 1491.
323. 434 U.S. 412 (1978).
324. Id. at 421.
325. 833 F.2d at 1491.
326. Id. Nesmith's trial was apparently a pro se nightmare. He presented no evidence at

all of discriminatory treatment. Id. He made no showing that other similarly situated indi-
viduals in the unprotected class were preferentially treated d. Moreover, he failed to pro-
vide any evidence of retaliation. id.

327. 108 S. Ct. 1965 (1988). When Congress created the Postal Service in 1970, it em-
powered the service "to sue and be sued in its official name." 39 U.S.C. § 401(1) (1970). In
Franchise Tax Bd. of Cal. v. United States Postal Serv., 467 U.S. 512 (1984), the Court
earlier concluded that by including the "sue-and-be-sued" clause in its Charter, Congress
intended to remove the "cloak of sovereignty" and to grant the Postal Service the status of
a private commercial enterprise. Id. at 518.

328. 108 S. Ct. at 1966.
329. Id.
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est on Title VII back pay awards through passage of the Postal Reorgani-
zation Act 80 of 1970. That Act conferred upon the Postal Service the sta-
tus of a private commercial enterprise. 331

III. AGE DISCRIMINATION IN EMPLOYMENT ACT

A. Liability-Burden of Proof

The Eleventh Circuit handed down two notable burden of proof cases
during the survey period. In Young v. General Foods Corp.,33 plaintiff
failed to establish pretext, thereby entitling General Foods to summary
judgment. 33 Upon the close of the discovery phase of this litigation, Gen-
eral moved for summary judgment. In response, plaintiff attempted to
infer that certain facially neutral comments referred to his age and were
direct evidence of age-based discrimination.3 4 The district court granted
the motion and Young took an appeal.88 5 The court of appeals concluded
that while these comments were "inappropriate and condescending," they
were not evidence of an anti-age animus.aM The court of appeals also
found that an offer of retirement to plaintiff was not probative of discrim-
inatory intent under the facts of this particular case.38 7 This finding was
so because General Foods had decided to fire plaintiff before offering him
the alternative choice of retirement.8 8 The court of appeals concluded
that the offer of retirement only tended to show a desire to provide plain-
tiff, whose poor job performance was uncontroverted, 3

9 with an opportu-
nity to avoid the workforce stigma associated with being fired from his

330. Postal Reorganization Act, Pub. L. No. 91-375, 84 Stat. 719 (1970) (codified as
amended at 39 U.S.C. §§ 101- et seq. (1982)).

331. Postal Reorganization Act, Pub. L. No. 91-375, § 401(1), 84 Stat. 719 (1970) (codi-
fied as amended at 39 U.S.C. § 401(1) (1982)).

332. 840 F.2d 825 (11th Cir. 1988).
333. Id. at 830.
334. Id. at 829. Plaintiff introduced written and oral comments of his supervisor in re-

sponse to the motion for summary judgment. Those statements were that plaintiff lacked
the "wherewithal" to perform, that he "moved in slow motion," that he was "not proactive,"
that he was "not aggressive," and that he was approximately the same age as the supervi-
sor's father. Id.

335. Id. at 827.
336. Id. (citing Barnes v. Southwest Forrest Indus., Inc., 814 F.2d 607, 610-11 (8th Cir.

1987)).
337. Id. Among other evidence, General Foods offered written evaluations that showed

Young's sales and business volume was below that of the General Food average in the sales
region in which Young was employed. Id. at 830.

338. Id. at 831. The panel observed that had Young been fired after General Foods re-
quested he retire, the earlier retirement offer might, given a certain factual complexion,
allow an inference that age discrimination was a determinative factor in the termination. Id.

339. Id.
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previous job.34 0

In Ard v. Southwest Forest Industries,"' also a per curiam decision,
the court of appeals affirmed a district court's grant of a new trial based
solely upon the weight of the evidence adduced at trial.2 A jury returned
a verdict in favor of plaintiffs in the first trial, and defendant Southwest
thereupon moved for a new trial. The district court granted the motion
and retried the case, concluding with a verdict for Southwest." s Plaintiffs
then appealed the district court's grant of Southwest's motion for new
trial.34 ' The court of appeals affirmed" 5 and observed that a grant of a
new trial is only proper when the verdict is against the great, not just the
greater, weight of the evidence.' "6 The court concluded that, given the
large amount of uncontradicted evidence supporting the nondiscrimina-
tory reorganization of one of defendant's papermill operations, the trial
judge did not err in the decision below.u7

B. Procedural Matters

In Castle v. Sangamo Weston, Inc.,38 questions on appeal were raised
as a result of the trial court's procedural maneuvers designed to reduce
the incidental costs associated with a visiting judge trying a case.3 4' In
what the court of appeals labeled "a unique procedural maneuver, ' s30 the
district court judge simultaneously rendered judgment for plaintiffs pur-
suant to the jury's verdict and granted the employer's motion for judg-
ment notwithstanding that verdict.35 The district court first entered
judgments for each of the ten employee plaintiffs in amounts equal to the
back pay damages the jury awarded them and an additional equal
amount for liquidated damages to each as well as front pay to three of the
ten plaintiffs." The trial judge then issued a completely separate "Order
and Judgment" and accompanying "Memorandum Opinion," granting in
full Sangamo Weston's motion for judgment n.o.v. with respect to each of

340. Id.
341. 849 F.2d 517 (11th Cir. 1988).
342. Id. at 522.
343. Id. at 520.
344. Id. at 517. The appellants did not take issue on appeal with any aspect of the sec-

ond trial. Id. at 520 n.1.
345. Id. at 522.
346. Id. at 520 (citing Watts v. Great Atl. & Pac. Tea Co., 842 F.2d 307, 310 (11th Cir.

1988) in Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th Cir. 1984)).
347. Id.
348. 837 F.2d 1550 (l1th Cir. 1988).
349. Id. at 1559.
350. Id. at 1552.
351. Id. at 1554.
352. Id.
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the ten appellants' claims, and dismissed their actions.5 The court of
appeals noted: "It is ironic that steps taken in the instant case in the
interests of judicial economy and efficiency caused the opposite result.' "35

In the "Memorandum Opinion" the trial judge ruled that the liquidated
damages and front pay award included in the judgments in favor of plain-
tiffs were conditioned upon the verdict being upheld on appeal.335 The
trial court also made several other conditional rulings in the variously la-
belled post trial documents. " 6

The case became even more complicated during the appeal. Appar-
ently, to further interests of judicial economy, the parties in the trial
court agreed to present oral argument on Sangamo Weston's motion for
judgment n.o.v. Sangamo Weston made this motion orally the day after
trial in order to avoid the need for the visiting trial judge to return to
Florida for a hearing and oral argument on that motion only.5 7 After the
court entered various judgments, Sangamo Weston decided that its mo-
tion for judgment n.o.v. was untimely because it had been made before
entry of any judgment in the case.35 Sangamo Weston, therefore, filed a
second motion for judgment n.o.v. ten days after the court entered initial
judgment. The district court also granted this second motion.5 9 This sec-
ond motion raised doubts concerning the effect of appellants' first notice
of appeal filed immediately after Sangamo Weston made its first oral mo-
tion for judgment n.o.v. Similarly fearing that the second Sangamo Wes-
ton motion somehow rendered their first notice of appeal premature, the
employees filed a second notice of appeal after the district court granted
Sangamo Weston's second motion for judgment n.o.v.3 0 The court of ap-
peals concluded that the first notice of appeal did not confer appellate
jurisdiction since the first notice of appeal was in reality a nullity because
of its premature entry.3 1 On this issue Sangamo Weston unsuccessfully
argued in the court of appeals that its first appeal was premature. San-
gamo Weston also unsuccessfully argued that since appellants' second no-
tice of appeal stated they were only specifically appealing from the dis-
trict court's order, which did not refer to the particular post trial district

353. Id.
354. Id. at 1555.
355. Id. at 1554. Further discussion of this aspect of the appeal is continued in the sec-

tion of this Article concerning Remedies. See infra text accompanying notes 376-82.
356. 837 F.2d at 1554.
357. Id. at 1555. Rule 50(b) of the Federal Rules of Civil Procedure provides: "A Motion

for a new trial shall be served not later than ten (10) days after the entry of the judgment."
FED. R. Civ. P. 50(b) (emphasis added).

358. 837 F.2d at 1555.
359. Id.
360. Id.
361. Id. at 1557.
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court document entitled "judgment," the employees had not properly
perfected an appeal from the district court's grant of equitable relief con-
tained in the other post trial judgments of the district court.8ss Sangamo
Weston, therefore, asserted that the sole issue before the court of appeals
was the correctness of the district court's entry of the "Order" granting
judgment notwithstanding the verdict. 3

3 Noting that the Supreme Court
had confronted a "strikingly similar procedural problem" in Foman v.
Davis 3 s the court of appeals concluded by reference to that decision,
that all post trial rulings by the lower court were properly before it in the
instant appeal.8s The court of appeals found this to be so because the
second notice of appeal did not mislead or prejudice Sangamo Weston.3"s

The district court's grant of summary judgment to a defendant was set
aside in Rollins v. TechSOUTH, Inc.s '7 In Rollins the panel went to great
lengths to plumb the record in order to find an issue of material fact
concerning pretext in order to support its conclusion that the district
court erred in granting summary judgment for defendant TechSouth." s

The court of appeals concluded that the district court erred when it eval-
uated the quality of plaintiff's evidence of age discrimination, 3 9

In McKelvy v. Metal Container Corp.,370 the Eleventh Circuit finally
settled one of the few remaining unanswered ADEA timeliness questions.
Building upon its earlier Title VII decision in Thomas v. Florida Power &
Light Co.,s 1

1 the court of appeals held that individuals in Florida who
claimed to be victims of age discrimination in employment also enjoy the
benefit of a 300 day time limit in which to file such charges.372 The court
of appeals also concluded that the Florida Commission on Human Rela-
tions did not waive jurisdiction over Age Discrimination in Employment
Act 78 complaints by entering into a worksharing agreement with the

362. Id. at 1556.
363. Id.
364. 371 U.S. 178 (1962).
365. 837 F.2d at 1558.
366. Id. at 1557.
367. 833 F.2d 1525 (11th Cir. 1987). In a recent dissenting opinion, D.C. Circuit Court

Judge Abner J. Mikva had occasion to note: "This case convinces me that we should install
a witness stand and a jury box in the courtroom of this court of appeals." Air Lines Pilots
Assoc., Int'l v. Eastern Air Lines, Inc., 863 F.2d 891, 914 (D.C. Cir. 1988) (Mikva, J.,
dissenting).

368. 833 F.2d at 1529-30.
369. Id. at 1532,
370. 854 F.2d 448 (11th Cir. 1988).
371. 764 F.2d 768 (11th Cir. 1985) (holding that Florida is a deferral state for all Title

VII purposes).
372. 854 F.2d at 451.
373. See supra note 2.
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EEOC.37' In so concluding, the court of appeals, perhaps somewhat un-
willingly, found itself guided by the recent Supreme Court decision in
EEOC v. Commercial Office Products Co.3

C. Remedies

In Castle v. Sangamo Weston, Inc.,3 76 a visiting trial judge entered
what the court of appeals concluded to be an advisory opinion concerning
liquidated damages and front pay.3 7 The trial court had anticipated that
its order granting Sangamo Weston judgment notwithstanding the verdict
might be reversed on appeal. 78 It therefore entered conditional damages
rulings in a judgment.3 79 On appeal, Sangamo Weston urged the court of
appeals to affirm the district court's award of equitable relief because the
award was entered prior to the entry of the judgment notwithstanding
verdict.3 8 0 The court of appeals concluded that since the district court
had already decided to grant judgment n.o.v. when it awarded the liqui-
dated damages and equitable relief to the employees, rather than being
judgments, those awards were a mere "academic exercise."3  The court of
appeals concluded that there is not a provision within the Federal Rules
of Civil Procedure for district courts to make conditional rulings. 3 2

In McKelvy v. Metal Container Corp.,"ss the court of appeals vacated
and remanded the district court's award of prejudgment interest at the
state rate for recalculation at the Internal Revenue Service prime rate, in
accordance with 28 U.S.C. § 1961.1" The court concluded that the same
prejudgment interest should apply to actions under the Age Discrimina-
tion in Employment Act s as apply under Title VII.3

11

374. 854 F.2d at 452.
375. 108 S. Ct. 1666 (1988).
376. 837 F.2d 1550 (11th Cir. 1988). See supra text accompanying notes 348-66 for detail

of facts.

377. 837 F.2d at 1560.

378. Id. at 1554.
379. Id.
380. Id. at 1556.
381. Id. at 1560.
382. Id. at 1561.
383. 854 F.2d 448 (11th Cir. 1988).
384. Id. at 453. The district court calculated prejudgment interest at the rate of 12% per

annum, pursuant to FLA. STT. § 55.03 (1985).
385. See supra note 2.

386. Id. In EEOC v. Guardian Pools, Inc., 828 F.2d 1507 (11th Cir. 1987), the court
decided that back pay awards under Title VII should be calculated in accordance with 28
U.S.C. § 1961. 828 F.2d at 1512.
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IV. CIVIL RIGHTS ACTS OF 1866 AND 1871

In Larkin v. Pullman-Standard Division, s the court of appeals con-
cluded that Alabama's six year statute of limitations should be applied to
section 1981 claims arising within the state. s88 At the time one of the
plaintiffs in these consolidated appeals filed suit under section 1981,ass
there were two Alabama statutes of limitation in effect applicable to per-
sonal injury actions.9 0 Several Alabama cases had previously held that
the one year statute applied to employment discrimination cases. 81" The
court of appeals, however, chose to reject those precedents and concluded
that the six year limitations statute applies to section 1981 actions
brought to Alabama. 9 The court had earlier determined that the six year
limitations period applied to section 1983 claims in Jones v. Preuit &
Mauldin s9

3 and stated that the Supreme Court decision in Goodman v.
Lukens Steel Co.s9' directs adoption by the federal courts of the same
state statute of limitations for section 1981 actions as is adopted for 1983
actions. 9 While observing that its decision to apply the six year limita-
tion period conflicts with established circuit precedent,8 "9 the panel rea-
soned that the Supreme Court's decisions in Goodman and in Wilson v.
Garciaa

3
7 "substantially undercut" the rationale of the earlier Eleventh

Circuit cases.8 98

In Forrester v. Whites" the United States Supreme Court provided
some guidance about the scope of judicial immunity from damage actions
under section 1983.400 The Court concluded that state court judges do not
enjoy absolute immunity concerning their employment decisions' 01

387. 854 F.2d 1549 (11th Cir. 1988).
388. Id. at 1567.
389. Id.
390. Id. ALA. CODE § 6-2-34(l) provided that actions for trespass to person or liberty

must be brought within six years. ALA. CODE § 6-2-34(1) (1975). Section 6-2-39(a)(5) pro-
vided that "'[a]ctions for any injury to the person or rights of another not arising from
contract'" be brought within one (1) year. Id. § 6-2-39(a)(5) (repealed 1984). 854 F.2d at
1567.

391. 854 F.2d at 1567. See, e.g., Teng v. Saha, 477 So. 2d 378 (Ala. 1985).
392. 854 F.2d at 1567.
393. 763 F.2d 1250 (11th Cir. 1985).
394. 482 U.S. 656 (1987).
395. 854 F.2d at 1567.
396. Id. at 1569. See Dumas v. Town of Mount Vernon, 612 F.2d 974 (5th Cir. 1980);

Ingraham v. Steven Robert Corp., 547 F.2d 1260 (5th Cir. 1977); Buckner v. Goodyear Tire
& Rubber Co., 476 F.2d 1287 (5th Cir. 1975).

397. 471 U.S. 261 (1985).
398. 854 F.2d at 1569.
399. 108 S. Ct. 538 (1988).
400. Id. at 542-43.
401. Id. at 541.
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Rather, the Court resolved a split among the circuits and held that abso-
lute judicial immunity only protects the adjudicative functions of a
judge.'0 A unanimous Court held that a judge's employment decisions
are within the realm of the various administrative functions for which
judges should not enjoy absolute immunity.'40  The Court left for another
day the question whether or not a state court judge enjoys qualified im-
munity concerning his employment decisions.""

In Baker v. Gulf & Western Industries,'0 the court of appeals decided
that the Florida four year personal injury statute of limitations applied
retroactively to actions brought in Florida under section 1981.'" In so
holding, the court of appeals rejected the district court's application of
the two year Florida limitations statute covering actions to recover wages
in employment discrimination lawsuits under section 1981."07

Without question, the most potentially significant procedural case to be
heard during the survey period was Patterson v. McLean Credit
Union.40 On April 25, 1988, in a per curiam opinion, the Supreme Court
decided0 9 to consider whether it should reconsider its 1976 decision in
Runyon v. McCrary."10 In Runyon, the Court held that a private cause of
action was created under section 1981.11 On October 12, 1988, oral argu-
ment was held4" and the Court still has yet to issue a'final decision.

402. Id. at 544. In Goodwin v. Circuit Court of St. Louis County, 729 F.2d 541 (8th Cir.),
cert. denied, 469 U.S. 828 (1984), the United States Court of Appeals for the Eighth Circuit
held that a state court judge was not immune from civil damages for his decision to demote
a hearing officer. 108 S. Ct. at 549. In Forrester, a divided panel of the Court of Appeals for
the Seventh Circuit affirmed the district court's grant of summary judgment on the ground
that Missouri State Circuit Judge Howard Lee White was entitled to absolute judicial im-
munity from civil damages suits concerning employment decisions brought pursuant to sec-
tion 1981. Id. at 541.

403. 108 S. Ct. at 546. Interestingly, Justice Blackmun joined in all but one part of the
otherwise unanimous opinion. That part of the opinion consisted of a treatise on the sover-
eign immunity enjoyed by non-judicial government officials. Id. at 542-43.

404. Id. at 546. The case was remanded to the court of appeals to determine whether
Judge White was entitled to a new trial or to claim a qualified immunity for the particular
employment decision in question. Id. We, therefore, will no doubt be able to report again on
this case in future survey articles.

405. 850 F.2d 1480 (11th Cir. 1988).
406. Id. at 1483.
407. Id. The district court had applied FLA. STAT. § 95.11(4)(c) (1987), which provided a

two year limitation period on actions to recover wages or overtime. 850 F.2d at 1482.
408. 108 S. Ct. 1419 (1988). (On June 15, 1989 the Supreme Court rendered a decision

which will be reviewed in next year's survey article.)

409. Id. at 1421.
410. 427 U.S. 160 (1976).
411. Id. at 173.
412. 52 U.S.L.W. 3295 (U.S. Oct 25, 1988) (No. 87-107).
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In yet another per curiam decision, Jordan v. Wilson,"' the court of
appeals reversed a finding of contempt against the mayor and the police
chief of Montgomery, Alabama, in a case growing out of charges of sex
discrimination brought under section 1983 .4 14 The cause of action began
in 1975 when plaintiff initiated a class action lawsuit, alleging sex dis-
crimination in the hiring practices and policies of the Montgomery Police
Department. More than seven years later in 1983, Officer Sandra Pierce
intervened, claiming that the police department also practiced sex dis-
crimination in its promotion policies as well.' 5 The district court agreed,
holding that the police department's promotion practices violated both
Title VII and section 1983 .4 " The district court additionally concluded
that Pierce had suffered "impermissible retaliation" as a result of her
pursuit of her sex-based promotion discrimination claims against the de-
partment.4" The court thereupon issued an injunction prohibiting the
mayor, police chief, and all others within the department from retaliating
against Pierce "in any way." 8 The injunction further directed that
Pierce be given "the same respect, support and encouragement given to
all other officers" in the police department.4

1
9

Pursuant to an agreement subsequently reached by the parties, the dis-
trict court entered another order on January 14, 1987, which granted
Pierce relief from the promotion discrimination previously found.42 0 As
part of the remedy agreed to by the parties, Pierce received a retroactive
promotion to the rank of captain as well as back pay. The next day, Janu-
ary 15, 1987, a television reporter asked the mayor during an interview if
the mayor thought Pierce was qualified to serve in the rank of captain.
The mayor replied, "No, I don't think she's qualified to be a captain...
the only person who thinks she's qualified to be a captain is Judge
Thompson, and he has no responsibility for her actions.'' 4

21 That same
day the police chief also responded to the television reporter in a similar
fashion during an interview: "Who is going to be responsible for her mis-
judgments and actions? Is it going to be Judge Thompson? No. It will be
me. I will be legally responsible for what she does . . . .If we sneeze in
front of her, she'll be back in federal court.' 4 22

Equating those televised statements to a sneeze, the very next day

413. 851 F.2d 1290 (11th Cir. 1988).
414. Id. at 1294.
415. Id. at 1291.
416. Jordan v. Wilson, 649 F. Supp. 1038, 1053 (M.D. Ala. 1986).
417. Id. at 1062.
418. Id.
419. Id. at 1064.
420. 851 F.2d at 1291.
421. Id.
422. Id.
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Pierce filed a motion for civil contempt against the mayor and chief,
claiming those statements violated the injunction.2" After a hearing, the
district court determined that the televised remarks of the mayor and
police chief constituted both retaliation and a failure to show the "re-
spect, support and encouragement" given to other officers.""' It found
both the mayor and chief to be in civil contempt as a result of their state-
ments and awarded Pierce compensatory damages.2' The mayor and
chief appealed, and the court of appeals reversed,' first finding that
clear and convincing evidence did not support the district court's conclu-
sion that the statements had been made for the "purpose and effect of
retaliating against Pierce" for instigating her lawsuit. " 7

Relying upon the Title VII standards of proof for a claim of retaliation
set forth in Donnellon v. Fruehauf Corp.,'12 the court of appeals reaf-
firmed that a plaintiff who claims retaliation must first establish that the
employee's activity falls within the protection of the statute, that he suf-
fered an adverse employment decision, and that a causal link exists be-
tween the protected activity and the detrimental employment decision." "2
With respect to the second prong of the standard, the court of appeals
observed that the district court improperly concluded that the statements
of the mayor and police chief "had the effect of demeaning [Pierce]
before her fellow officers and the public, as well as demoralizing her, so as
to substantially impair her ability to function as an officer.' 30 The court
of appeals concluded that there was absolutely nothing in the record on
appeal to indicate Pierce's subordinates had refused her orders as a result
of these statements' 3

' Although the court of appeals felt that the police
chief's comments did clearly question Pierce's ability to perform the du-
ties of a police captain, the court noted that he also acknowledged the
validity of the district court's order and had pledged to obey it.'3 2 The
mayor testified at the contempt hearing that insubordination within the
police department would not be tolerated. The court of appeals concluded
that the evidence offered to show that Pierce's authority had been com-
promised but retaliation was "at best speculative and fell short of the

423. Id. at 1291-92.
424. Id. at 1292.
425. Id.
426. Id.
427. Id.
428. 794 F.2d 598, 600-01 (11th Cir. 1986).
429. 851 F.2d at 1292.
430. Id.
431. Id. at 1293.
432. Id. at 1291. At the contempt hearing in the district court, the mayor and police

chief both agreed to post a memorandum throughout the police department directing Cap-
tain Pierce's fellow officers to treat her with the respect befitting her rank. Id. at 1292 n.1.
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clear and convincing standard. ' '33

In another aspect of the appeal, the district court determined below
that, by their televised statements, the mayor and police chief also vio-
lated their affirmative duties under the injunction to show Pierce the "re-
spect, support and encouragement" afforded to other police department
captains.' The district court found that, standing alone, the televised
remarks were "disrespectful," "undermining," and "demoralizing" to
Captain Pierce. 8 5 The court of appeals, however, did not think the evi-
dence was clear and convincing enough that these statements alone in-
fringed upon the protection of the underlying injunction. "ss The scope of
the underlying injunction was limited only to the preservation of Pierce's
promotion rights vindicated through the earlier order and the rights of
any other class members who might later bring similar discrimination
charges.""

The district court also decided that the televised statements "had the
purpose and effect of unreasonably interfering with Pierce's work per-
formance and work environment so as to diminish the respect of other
officers toward her".'4 s Noting that Pierce had offered no proof at all to
the district court that her work performance actually suffered in the in-
tervening one day period as a direct result of the televised reports from
the previous day and that Pierce was, therefore, only speculating when
she testified that her work performance would suffer in the future, the
court of appeals concluded that the evidence offered at the contempt
hearing was not the sort of clear and convincing proof needed to uphold a
civil contempt citation.' 3 9 Perhaps, if Pierce had not been so quick to
bring her contempt action, more evidence could have been developed
from which the trial court could base its opinion.

V. EQUAL PAY ACT

Similar to past survey years, the Eleventh Circuit decided only two
Equal Pay Act"0 appeals during this survey period. Both involved unsuc-
cessful factors-other-than-sex defenses.

433. Id. at 1292.
434. Id..
435. Id. at 1293.
436. Id.
437. Id. The court of appeals observed that the record was also devoid of any evidence

that the comments had a detrimental effect on any member of the class who might bring
future charges of sex discrimination. Id. at 1293 n.4.

438. Id. at 1293.
439. Id.
440. See supra note 2.
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In Glenn v. General Motors,441 the court of appeals affirmed the dis-
trict court's rejection of General Motor's ("GM") attempt to claim the
affirmative defense .44 GM contended that the pay disparity which ex-
isted in its plants near Athens, Alabama, resulted from its policy of en-
couraging employees to advance within the company.448 Plaintiffs were
female follow-up clerks who earned less than males in comparable posi-
tions in different departments within the plants. The male comparators
had all transferred from hourly wage jobs to the follow-up clerk salary
positions. The women had either been hired off the street at a lower entry
level rate of pay or transferred from other salaried positions.444 GM con-
tended that it maintained a longstanding unwritten policy against requir-
ing an employee to take a pay cut from an hourly to a salary position.
GM argued that this policy, which was supposed to encourage employees
to move out of hourly wage jobs and into salaried tracks, constituted a
"factor other than sex" and thereby legitimized the pay disparity that
existed."

5

The district court found that GM's policy was in reality a practice of
paying follow-ups "what it takes to induce them to take employment. The
court noted that historically companies may and do hire women at lower
starting salaries.44' The court of appeals affirmed,' 7 stating that GM was
merely reasserting the market theory defense the Supreme Court had re-
jected in Corning Glass Works v. Brennan.4 8

In Price v. Lockheed Space Operations Co.,4"' the Eleventh Circuit also
rejected another factor-other-than-sex defense.4 0 There, Lockheed ar-
gued that Price's salary was unequal solely because of a compensation
plan mandated by an unrelated commitment to NASA, not because of her
sex.4"1 In 1983 NASA consolidated several space shuttle service contracts
into a single contract. It had been contemplated that the successful bid-
der would hire much of the shuttle workforce employed under the expir-
ing multiple contracts. NASA, however, became concerned that competi-
tive pressures would force the successful bidder to consider reducing the
wages of those employees.88 Lockheed won the bid and pledged not to

441. 841 F.2d 1567 (11th Cir. 1988).
442. Id. at 1570.
443. Id.
444. Id.
445. Id.
446. Id.
447. Id. at 1573.
448. 417 U.S. 188 (1974).
449. 856 F.2d 1503 (11th Cir. 1988).
450. Id. at 1506.
451. Id.
452. Id. at 1505.
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reduce the wages. Instead, Lockheed decided to hire these employees at
the same rates of pay they received from their previous contract employ-
ers. This decision resulted in a pay differential between Price and others
doing similar work at Lockheed."5 As in Glenn v. General Motors,'54 a
different panel rejected the employer's defense, relying upon Glenn as
binding precedent.4" The court of appeals reversed the district court's
directed verdict for the employer.'5

453. Id. at 1506.
454. 841 F.2d 1567 (11th Cir. 1988).
455. 856 F.2d at 1506.
456. Id. at 1507.
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