Constitutional Criminal Procedure
by Bonnie Kirkland Cole*

This Article surveys the constitutional criminal procedure decisions by
the United States Court of Appeals for the Eleventh Circuit from December 1, 1987 through December 31, 1988. The author has made no attempt
to include all of the cases decided by the court during that period, nor
has she included every issue raised in those cases. To do so would have
been an impossible task and would have taken far more space than is
available in this issue. Rather, the author has again, as she did last year,
made an attempt to choose those cases in each of the major areas of constitutional criminal procedure that will aid the practitioner by highlighting new law or new interpretations of existing law or interesting "twists"
of old law. The author has also attempted to familiarize the reader with
successful arguments made by appellants, particularly on petitions for
writ of habeas corpus, of which there were a number during this survey
period. Overall, there were no surprise decisions coming out of the Eleventh Circuit Court of Appeals during this survey period. The issues
changed; the focus changed; but most of the decisions were pretty
predictable.
1. FOURTH

AMENDMENT

As a whole, there seemed to be a shift away from fourth amendment'
arguments in appeals to the Eleventh Circuit, as the Eleventh Circuit
Court of Appeals handed down fewer decisions during this survey period
dealing with fourth amendment issues than in the past few years. The
majority of the fourth amendment cases decided during this period concerned automobile searches.
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A. Automobile Searches
One interesting case coming out of the Eleventh Circuit Court of Appeals in this area dealt with canine sniffing, not of luggage in airports, but
of luggage in the truck of a Lincoln Town Car. In United States v.
Hardy,' a state trooper was investigating an interstate accident when he
observed a speeding Lincoln Town Car that was passing other vehicles on
the interstate. After determining by the use of his radar that the car was
travelling sixty-seven miles per hour in a fifty-five mile per hour speed
zone, the state trooper turned on his blue light and pulled over the car.3
Upon request, the driver was unable to produce his driver's license or
any other type of identification, telling the officer that he lost his wallet
while on vacation in Florida." The driver also told the officer that the car
did not belong to him but belonged instead to the passenger. The driver,
however, did not know the passenger/owner's last name."
This lack of familiarity with his vacation partner was also shared by
the passenger; owner defendant, Hardy, also did not know the driver's
last name. Hardy, however, could produce the vehicle registration.0
Not only did the two men in the car not know each other's last names,
they also did not seem to know where they had spent their vacation. The
driver, Huffman, told the officer that he and Hardy had spent a couple of
weeks in Fort Myers, Florida with friends, and that they had been fishing.7 Hardy's story was that the two of them had been to Fort Myers for
four days and that they had stayed in a trailer owned by Hardy."
After determining through a computer check that Huffman's driver's
license was valid and that he was not wanted for any crimes, the officer
gave Huffman a warning for speeding and returned the vehicle registration to Hardy.' His suspicions were not allayed, however, and he requested permission to search the automobile. Hardy agreed and then
withdrew his permission. Huffman agreed to a search of the car, or at
least to a search of his suitcase. 10
The officer, however, concluded that Huffman, the driver but not the
owner of the car, did not have authority to grant consent to a search of
the car over Hardy's objections. He therefore detained the men on the
interstate until he could obtain a narcotics dog to "sniff" the car. The
2. 855 F.2d 753 (11th Cir. 1988).
3. Id. at 754.
4. Id.
5. Id. at 755.

6. Id.
7.
8.
9.
10.

Id. at 754.
Id. at 755.
Id.
Id.
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officer radioed in the request at 9:34 p.m., and the dog arrived on the
scene at 10:11 p.m."
The officers were alerted to the presence of drugs in the trunk by the
dog, and upon opening the trunk, they found a small suitcase and a small
blue travel bag. Upon searching the bags, the officers found three plastic
bags containing marijuana. Upon searching further, the troopers found a
paper bag containing three kilograms of cocaine and $2,000 in cash, as
well as a butcher knife. 1'
The district court convicted defendants of possession with intent to
distribute cocaine, possession with intent to distribute marijuana, and
13
conspiracy to possess cocaine and marijuana with intent to distribute.
On appeal Huffman and Hardy argued that the state trooper's traffic stop
was a mere pretext for further investigation in support of his participation in "Operation Nighthawk," a program involving the deployment of
Georgia state troopers along interstate highways to apprehend persons
transporting drugs from Florida to or through Georgia."
The Eleventh Circuit Court of Appeals found that there was no credible evidence that the stop was pretextual, restating the appropriate test
for such a determination to be "whether a reasonable officer would have
made the seizure in the absence of illegitimate motivation." 6 The court
noted that the crucial defect in defendants' argument was that Operation
Nighthawk ended before the date in question.16 The court also noted that
a drug courier profile played no part in the officer's stop of the Lincoln.' 7
Thus, the court determined that the state trooper had probable cause
to pull the car to the side of the road, that the stop was not pretextual,
and that an "investigative" stop began when the officer informed the two
men that he would detain them pending the arrival of the narcotics dog. 1'
The Eleventh Circuit Court of Appeals then had to grapple with whether
the investigative detention of Huffman and Hardy was sufficiently limited
in scope and duration to meet the requirements as set forth in Terry v.
Ohio."
The court concluded that the canine sniff was just the brief, minimally
11. Id.
12. Id. at 756.
13. Id. at 753.
14. Id. at 756.
15. Id. (quoting United States v. Smith, 799 F.2d 704, 708 (11th Cir. 1986); accord
United States v. Bates, 840 F.2d 858, 860 (11th Cir. 1988); United States v. Miller 821 F.
546, 549 (11th Cir. 1987)).
16. Id. at 757.
17. Id.
18. Id. at 756-57.

19. Id. at 758-59; 392 U.S. 1 (1968).
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intrusive investigative technique that can justify a Terry stop. 0 The
court cited to the United States Supreme Court case of United States v.
Place," noting that a canine sniff "does not reveal intimate but noncontraband items to public view. . . [n]or does [it] involve the time-consuming disassembly of luggage or an2 automobile frequently required in a
2'
thorough search for contraband.

The court also concluded that the scope and intensity of the intrusion
of the sniffing search was also within the required limits, finding that the
detention was not the equivalent of custodial arrest. The court pointed to
the facts that defendants were not taken to a police station and that they
were free to speak with each other, even privately, as evidence that the
two men were not under a "de facto" arrest.2 3
Lastly, the court "wrestled" with what it called the "only significantly
troubling circumstance in this case," the length of the stop 2 4 The court

confessed to "some unease" that the "Terry" stop lasted fifty minutes but
concluded that the duration of the stop, alone, could not be said to invalidate the detention." The Eleventh Circuit Court of Appeals thus rested
comfortably in affirming the conviction, taking solace in the fact that, in
their opinion, this case, after all, was less troubling than a fifty-minute
detention case decided by the Fourth Circuit Court of Appeals.2
A second case, United States v. Wilson,'7 dealt with an automobile
search that involved the same Georgia State Patrol trooper as in the
Hardy case discussed above. The trooper again noticed an automobile
passing other cars on a major interstate highway. This car was traveling
sixty-six miles per hour in a fifty-five mile per hour speed zone.28 After
following this car, a Chevrolet Caprice, for five miles and noticing that
the car had a Florida tag, the trooper pulled the car to the side of the
road.2'
After obtaining the driver's license and car registration, but before returning to his cruiser to check the status of the license, the trooper looked
inside the Caprice and saw, on the front passenger seat, a short white
straw covered with a powdery substance, as well as two brown paper bags
20. 855 F.2d at 759.
21. 462 U.S. 696 (1983).
22. 855 F.2d at 759.
23. Id. at 760.
24. Id.
25. Id.
26. Id. at 761. The court was referring to United States v. Alpert, 816 F.2d 958 (4th Cir.
1987). The police in that case removed the suspect's luggage from an airport for a canine
sniff at the police station. The detention lasted fifty minutes. Id. at 959.
27. 853 F.2d 869 (11th Cir. 1988).
28. Id. at 870.
29. Id.
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filled with tissues, a box of tissues, and a white container that appeared
to be a bottle of Anacin. s° The trooper then returned to his vehicle to
check Wilson's license and learned that it had been suspended in Tennessee. The officer placed Wilson under custodial arrest and patted-down his
person, during which the officer discovered a .22-caliber revolver strapped
to Wilson's left leg.'
After further investigation of the items inside the car, the trooper proceeded to open the trunk, in which he found an outboard motor gasoline
can containing several packages of cocaine. 8 ' Wilson entered a conditional
plea of guilty to possession with intent to distribute cocaine as well as
using and carrying a firearm during commission of a felony.s
Wilson, like Hardy, used a pretextual arrest argument but limited his
attack to the argument that his arrest for driving with a suspended license, not the initial stop for speeding, was a mere pretext for the
trooper's search and seizure of his person and car.34 Wilson's major argument was that the law of the state of Georgia does not permit police officers to make custodial arrests for the offense of driving with a suspended license. He argued that Official Code of Georgia Annotated
section 17-4-23(a) 8 "does not give police officers the authority to make a
custodial arrest for the offense of driving without a license; accordingly
(he] argued the arrest was unreasonable as a matter of law."'"
Although at least one district court 7 had accepted Wilson's interpretation of the statute, the Eleventh Circuit Court of Appeals sided with the
government's construction that the term "may arrest" merely provides
law enforcement officers with the discretion to issue citations rather than
make custodial arrests for traffic offenses and does not restrict their ar30.
31.
32.
33.
34.
35.

Id. at 871.
Id.
Id.
Id. at 869.
Id. at 871.
O.C.G.A. § 17-4-23(a) states:
A law enforcement officer may arrest a person accused of violating any law or
ordinance governing the operation, licensing, registration, maintenance, or inspection of motor vehicles by the issuance of a citation provided the offense is committed in his presence or information constituting the basis for arrest concerning the
operation of a motor vehicle was received by the arresting officer from a law enforcement officer observing the offense being committed, except that, where the
offense results in an accident, an investigating officer may issue citations regardless of whether the offense occurred in the presence of a law enforcement officer

Id.
36. 853 F.2d at 872.
37. See Young v. City of Atlanta, 631 F.Supp. 1498, 1503 (N.D. Ga. 1986).
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rest authority to the issuance of citations." The court further determined
that Wilson's arrest came under Official Code of Georgia Annotated section 40-13-53(a) and that there was an absence of sufficient evidence to
indicate that the arrest was pretextual.3' The court noted that the officer
offered evidence that Wilson's arrest was conducted in accordance with
the procedure normally exercised by the police department and that Wilson offered no evidence suggesting that his arrest was not conducted in
the usual manner.40 The court indicated that "placing the driver under
arrest and detaining him for a short time pending an appearance before a
magistrate or a posting of bond seems a reasonable method of charging
the driver with the offense of driving with a suspended license and removing the driver from the road."' 1
B. Border Searches
In United States v. Quintero," the Eleventh Circuit Court of Appeals
found that the admission into evidence of the contents of seven sealed
boxes found in a van that were opened and searched without a warrant
was not in violation of the fourth amendment." United States customs
officials at the Port of Miami had discovered the seven unmarked boxes
that contained cocaine as well as legitimate cargo during a routine border
search. The officials then made a controlled delivery to a Miami warehouse before Quintero arrived in his van. The officials observed Quintero
and his co-defendant load the boxes into the van and followed him to a
parking lot." The agents arrested Quintero after Quintero parked the
van, wandered in and out of the building, and made a telephone call from
a pay phone booth."
The Eleventh Circuit affirmed the district court's order denying Quintero's motion to suppress the physical evidence.40 The court found that
the seven boxes were under constant surveillance after discovery of the
cocaine so that there was no substantial likelihood that the contents had
been changed, citing as authority the United States Supreme Court decision of Illinois v. Andreas.' The Eleventh Circuit court held that the
warrantless reopening of a sealed container in which contraband has al38.
39.
40.
41.
42.
43.
44.
45.
46.
47.

853 F.2d at 872-74.
O.C.G.A. §§ 40-13-53(a) (1985).
853 F.2d at 875-76.
Id. at 876.
848 F.2d 154 (11th Cir. 1988).
Id. at 155.
Id. at 154-55.
Id. at 155.
Id.
Id. (citing Illinois v. Andreas, 463 U.S. 765 (1983)).
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ready been discovered in an earlier legal warrantless border search is not
a "fourth amendment search" since no protected privacy interest remains
once government officials have legally opened the containers.'
The court also cited Andreas as authority in Richards v. United
States,"' another case in which defendant challenged a second warrantless
opening of a package. This time the initial opening and search took place
in New York City, and the second opening and search occurred in
Miami.' 0 Defendant challenged the legality of the search by DEA agents
in Miami Springs." The court concluded that the opening of the parcel in
Miami comported with the fourth amendment "extended border search"
theory. The court also stated that the warrantless reopening of a sealed
package after a legal warrantless border search followed by a controlled
delivery is not a "search" at all within the meaning of the fourth
amendment. 53
C. Airport Searches
The airport search cases the Eleventh Circuit Court of Appeals considered during this survey period were not out of the ordinary course of business. One case, however, had an interesting factual situation that is worthy of inclusion in this article, even with limited space available. The case
concerned a defendant convicted of possession of cocaine with the intent
to distribute whose downfall was occasioned by wearing a gray suit with a
maroon tie while walking around the Atlanta airport with a bulge in the
front of his pants.
In United States v.Tomaszewski,63 defendant argued to the Eleventh
Circuit Court of Appeals that the police officer lacked probable cause to
arrest him and that the cocaine seized was not, therefore, the product of a
valid search incident to a lawful arrest." Defendant contended that the
appearance of a bulge in the front of one's pants (especially if one is a
male defendant?) is not an objectively verifiable fact, and therefore an
officer's testimony about the bulge cannot be used to establish probable
48. Id.
49. 837 F.2d 965 (11th Cir. 1988).
50. Id. at 966. The sealed package had arrived in the Foreign Mail Center in New York
City, bound for Miami Springs, Florida. Suspicious customs officials opened the package
and found cigarette packages with heroin hidden inside the packages. Customs in New York
resealed the parcel for controlled delivery to Miami. The Miami Springs Post Office gave
notice of the arrival, and Richards, defendant herein, claimed the parcel and was arrested
after accepting delivery. While Richards was at the police station, the DEA agents opened
the sealed parcel without a warrant outside Richards' presence. Id.
51. Id.
52. Id.
53. 833 F.2d 1532 (11th Cir. 1987).
54. Id. at 1534.
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cause.55 The court found defendant's contention meritless both as a "legal
and logical matter," holding that there was probable cause to arrest and
recover the cocaine he was carrying. 6 The facts showed that the detective
became suspicious because of defendant's gray suit and maroon tie and
the fact that defendant periodically looked over at the detective and at an
investigator of the task force. The officers' testified that their suspicions
were incited when they noticed the bulge in defendant's pants because
the bulge did not move with the rest of his body, it protruded about one
inch and was five to six inches wide, and it was pie-shaped.17 The Eleventh Circuit Court of Appeals cited United States v. Elsoffer" to support
its decision that probable cause existed in these circumstances, but noted
that it was "unfortunate, given Elsoffer's emphasis on the 'unusual size
and shape' of the bulge, that the cocaine was not presented at the suppression hearing so that the magistrate could judge the likelihood that an
unusual bulge was visible." 59 The moral of the case? If you are going to
hide cocaine in the front of your pants and walk through the Atlanta airport, be sure that the bulge is not an "unusual" size and that it "moves
with the body."
D. Home Searches
The Eleventh Circuit Court of Appeals decided two cases that further
limited the protection afforded by the fourth amendment in searches of
the home. In United States v. Peagler," the court found that the seizure
of safety deposit keys was within the scope of a warrant to search defendant's house for "documents, records, papers, funds and any other evidence constituting trafficking in narcotics."l Defendant sought suppression of the key and the money later found in the safety deposit box when
officers obtained a warrant to search the box. Defendant claimed that the
search warrant was an invalid general warrant that did not authorize the
seizure of the keys.2 The court held that because the warrant authorized
a search for evidence connected to drug trafficking and because one of the
officers testified that safety deposit boxes are frequently used to conceal
proceeds from illicit drug transactions, the seizure of the keys was within
the scope of the warrant."
55.
56.
57.
58.

Id.
Id. at 1535.
Id. at 1533-34.
671 F.2d 1294 (11th Cir. 1982).

59. 833 F.2d at 1535-36 (quoting Elsoffer, 671 F.2d at 1299).
60. 847 F.2d 756 (11th Cir. 1988).

61. Id. at 757.
62. Id.
63. Id.
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In United States v. Caraza,4 I the court found that a "protective sweep"
of a house that yielded several kilogram wrappings and cocaine was valid
under the following circumstances. Miami officers responded to a "shots
fired" report, and while questioning several residents of the neighborhood, they talked with a man who identified himself as the owner of the
house in which the "shots" occurred." The man assured the officers that
the "shots" were nothing more than firecrackers going off inside the
house and invited the officers inside the residence to see the remains."
The officers entered the residence and saw the remains of the firecrackers. 7 The officers, however, also saw what they believed to be cocaine in a
dish in plain view in the next room. The officers then placed defendants
under arrest and conducted a protective sweep of the entire house." Defendants argued that this sweep and search was illegal-that it was
merely a pretextual search for more drugs. 9
The Eleventh Circuit Court of Appeals conceded that a lawful arrest
inside a home does not give the police license to search the entire residence for evidence.70 The court, however, concluded that defendant's arguments that the police failed to conduct the search immediately after
the arrests and that the record could not support the district court's conclusion that the officers reasonably believed that they would have been in
danger absent a protective sweep were unfounded.7 1 The court found the
delay minimal and the officers' precaution justified because the residence
the court found that the officers conwas a two-story structure. 7' Thus,
7
ducted a proper security sweep. '
II.

FIFTH AND FOURTEENTH AMENDMENTS-MIRANDA WARNINGS

In United States v. Olmeda,7 4 the appellant unsuccessfully attempted
to get a court ruling on the question, left open in United States v. Washington7 of whether Miranda warnings76 are required prior to the defend64.

843 F.2d 432 (11th Cir. 1988).

65. Id. at 434.
66. Id.
67. Id.
68. Id.
69. Id. at 435.
70. Id. (citing United States v. Satterfield, 743 F.2d 827, 845 (11th Cir. 1984), cert. denied, 471 U.S. 1117 (1985)).
71. Id.
72. Id. at 436.

73. Id.
74. 839 F.2d 1433 (Ilth Cir. 1988).
75. 431 U.S. 181 (1977).
76.

See Miranda v. Arizona, 384 U.S. 436 (1966).
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ant's grand jury testimony. When Ms. Olmeda appeared before the grand
jury, she inquired about court-appointed counsel but was told by the
prosecutor that "the grand jury had no attorney to give her."" Ms.
Olmeda then answered questions that formed the basis for a later indictment charging her with making false statements to a grand jury."
Appellant argued that she should have been told that an attorney
would be appointed for her if she could not afford to hire one. Appellant
relied on the fifth amendment, 7 ' arguing that questioning before a grand
jury is inherently coercive enough to require the Miranda warnings. Appellant also relied on a 1986 memorandum from the Administrative Office
of the United States Courts that stated that the Judicial Conference had
authorized the appointment of counsel for a witness before a grand jury
"when there is reason to believe that the witness could be subject to prosecution, contempt, or face loss of liberty." 0 Ms. Olmeda asked the court
to exercise its supervisory powers to suppress her testimony based on the
misleading and false statement by the prosecutor, but the panel declined,
finding no evidence that the government was setting a trap for
appellant.81
In considering the fifth amendment claim, the panel clearly indicated
that whether or not the Supreme Court eventually requires complete Miranda warnings for a witness before a grand jury, the failure to warn
would in no case excuse perjury on the appellant's part, for the fifth
amendment "privilege against compulsory self-incrimination provides no
protection for the commission of perjury. '
The Circuit Court of Appeals set aside three death sentences during
the survey period based on violations of the defendants' rights under Miranda and its progeny. The law is clear that when a defendant asks to
speak to an attorney after being advised of his rights, the police may not
interrogate him further unless the accused initiates the conversation.8
The violation of this "rigid prophylactic rule"" cost the prosecution
dearly in two capital murder cases during the survey period. The first
case, Owen v. Alabama,8" concerned the killing of a police officer. Police
arrested defendant, Owen, and gave him his Miranda warnings, to which
77. 839 F.2d at 1434.
78.
79.
80.
81.
82.

Id.
U.S. CONST. amend V.
Id. at 1437.
Id.
Id. (quoting United States v. Mandujano, 425 U.S. 564, 609 (1976) (Stewart J.,

concurring)).
83.
84.
85.

Edwards v. Arizona, 451 U.S. 477 (1981).
See Smith v. Illinois, 469 U.S. 91, 95 (1984).
849 F.2d 536 (11th Cir. 1988).
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he replied, "I think I'll let y'all [sic] appoint me one."" Officer Creekmore
continued questioning Owen and obtained a confession that provided the
only direct evidence of defendant's intent to kill the officer.8 7 The rule is
clear that further questioning after even an equivocal request for counsel
must be limited to questions attempting to clarify the request." The officer made no attempt to clarify defendant's statement in this case, which
resulted in the exclusion of the confession.se
In the second case, Cervi v.Kemp,"0 defendant requested an attorney
when he was brought before a magistrate in Iowa." The proceedings were
adjourned, and an attorney appointed for Cervi.2 The next morning a
Georgia district attorney and a GBI agent arrived in Iowa, called Cervi
3
from his cell and interrogated him. Cervi signed a waiver and confessed .
Cervi's appointed counsel persistently, but unsuccessfully, attempted to
see his client during this period, a fact known to the Georgia district attorney who also knew of Cervi's request for counsel." The court sentenced Cervi to death.' 6 The Eleventh Circuit Court, however, excluded
the confession and ordered a new trial because of the Edwards violation.se
The court refused to give credence to the state's argument that Cervi's
request for an attorney before a magistrate was just a generalized request
and not one made in a custodial situation."
In a third capital case, Smith v. Zant,"s the jury convicted the accused
of a brutal murder of an eighty-two-year-old man and sentenced him to
death. The district court held that defendant had not validly waived his
Miranda rights." The court, however, found the error harmless regarding
the conviction but not the death sentence. 0 0 The Eleventh Circuit Court
of Appeals reversed the conviction on the basis that defendant did not
intelligently waive his Miranda rights and that allowing his confession
into evidence was not harmless error. 01
86. Id. at 537.
87. Id.
88. Id. at 539.
89. Id. A harmless error claim was also dismissed because the confession was the only
direct evidence of the state of mind of defendant at the time of the killing. Id. at 540.
90. 855 F.2d 702 (11th Cir. 1988).
91. Id. at 703.
92. Id.
93. Id.
94. Id. at 704.
95. Id.
96. Id. at 706.
97. Id.
98. 855 F.2d 712 (11th Cir. 1988).
99. Id. at 714.
100. Id. at 721.
101. Id.

MERCER LAW REVIEW

1236

(Vol. 40

Defendant had a mental age of ten or eleven and an IQ of approximately sixty-five and, according to the testimony, would not have been
able to comprehend the Miranda warnings without having the warnings
explained slowly and in great detail.102 Since the evidence did not indicate that the police took any special care with this defendant, the confession was excluded. The confession in this case was the only direct evidence of "intent" because the statement by defendant on the stand did
not necessarily indicate an intentional killing. 10 3 Thus the court held that
inclusion of the confession into evidence at the trial was not harmless.'"s
According to the court in Dunkins v. Thigpen,' a break in custody
after the request for counsel ends the need for the Edwards rule, and
police can pick up the suspect again and interrogate him. 06 Following
several other circuits, 0 " the panel decided without extended analysis that
a break in custody ends the need for the Edwards rule unless police contrived the break in custody or used it as a pretext.'
In Dunkins, defendant responded to the warnings by stating that he
wanted to talk "to [his] lawyer or either [his] mama or somebody
.... ,09 The court held that "the petitioner's release from his initial
custody provided him with substantial opportunity to speak with those he
wished to consult. . ." and that "[tihe admission of his subsequent confession therefore did not violate his constitutional rights under Edwards."' 0 Since this reasoning bears no relation to a case in which the
defendant is indigent and cannot afford to take advantage of a "reasonable opportunity to contact his attorney," ' the ruling of this case is unclear. If an indigent defendant requests counsel and is then released overnight, as defendant here was released, should the police be able to pick
him up and interrogate him the next day? The panel in Dunkins implies
that such a break in custody would vitiate the rule in Edwards. If the rule
is limited to the facts of this case, in which defendant indicated that he
102. Id. at 717.
103.
104.

Id, at 720.
Id. In a similar case involving a killing, a defendant with an IQ of 62 and a mental

age of 11 who was classified as an educable mentally handicapped person was apparently
able to intelligently waive his Miranda rights. Moore v. Dugger, 856 F.2d 129 (11th Cir.

1988).
105. 854 F.2d 394 (11th Cir. 1988).
106. Id. at 397.
107. See McFadden v. Garraghty, 820 F.2d 654 (4th Cir. 1987); United States v. Fairman, 813 F.2d 117 (7th Cir.), cert. denied, 107 S. Ct. 3240 (1987); United States v. Skinner,
667 F.2d 1306 (9th Cir. 1982), cert. denied, 463 U.S. 1229 (1983).

108.
109.
110.
111.

854 F.2d at 397 n.6.
Id. at 396.
Id. at 398.
Id. at 397.
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had an attorney, it would make more sense, although such a distinction
would turn on the vagaries of the defendant's choice of words in invoking
the right to counsel.
III.

SIXTH AMENDMENT

Rather than use the traditional sections under the sixth amendment,
the author decided to focus mainly on successful petitions for habeas
corpus on various sixth amendment grounds, for there were a surprising
number of these granted by the Eleventh Circuit Court of Appeals during
this period. The author also included several cases dealing with sixth
amendment issues that were not successful habeas petitions but were interesting and noteworthy for other reasons.
The Eleventh Circuit Court of Appeals found that Terry Ringstaff was
denied has constitutional right to speedy trial under the sixth amendment in Ringstaff v. Howard."' Ringstaff was arrested for murdering
Mary Henderson on June 11, 1980, and made a speedy trial demand on
November 7, 1980. On March 13, 1981, and on October 13, 1981, Ringstaff
again made the same demand.1 13 On June 24, 1981, Ringstaff requested
and was granted a psychiatric evaluation, and on January 22, 1982, he
was found competent to stand trial. He was finally tried for capital murder on May 5, 1982.1 The jury found him guilty of murder on May 6,
1982, and Ringstaff was sentenced to life in prison. 1'
The court, in granting Ringstaff's petition for writ of habeas corpus,
first reviewed the law as set forth in Barker v. Wingo."' In Barker, the
United States Supreme Court set out a four-prong balancing test for evaluating speedy trial claims.' 7 The court is to weigh and balance the length
of the delay, the reason for the delay, the defendant's assertion of the
right, and the prejudice to the defendant. The length of the delay must
be "presumptively prejudicial" in order to trigger an inquiry into the
other three factors."1 The Eleventh Circuit Court of Appeals found, in
agreement with the district court, that the delay of twenty-three months
was serious and presumptively prejudicial and that Ringstaff raised the
speedy trial issue sufficiently early. The court, therefore, focused its analysis on the reason for the delay."'
112. 861 F.2d 644 (11th Cir. 1988).
113. Id. at 646.
114. Id.
115. Id. at 645-46.
116. 407 U.S, 514 (1972).
117. Id. at 530.
118, 861 F.2d at 646 (citing 407 U.S. at 530).
119. Id.
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The court found that the first nine months of delay were primarily due
to the state's desire to wait for the decision of the Supreme Court of Alabama in Beck v. State.' " The next seven months were attributable to
Ringstaff's request for psychiatric evaluation, with the last seven months
remaining unexplained. ' The court thus attributed a total of sixteen
months to the state,"' which the court found was motivated by the
state's desire to enhance defendant's chances of receiving the death penalty. The court cited this type of maneuvering to be the exact type of
tactical maneuvering forbidden in Barker.2' The Eleventh Circuit Court
of Appeals went on to state: "In spite of Ringstaff's objections, the state
kept him incarcerated until the time it knew it could confidently ask a
court to impose death. Such an excuse-potentially prejudicial in the extreme to a defendant-cannot justify burdening a defendant's constitutional right to a speedy trial."'
The Eleventh Circuit Court of Appeals in Jackson v. James"" found
that Jackson did not invoke his right of self-representation and did not
voluntarily waive his right to counsel. The court held that the state
court's decision to permit an appointed attorney to withdraw on the
morning of Jackson's trial deprived defendant of the right of counsel.12'
The court predicated its finding on eight facts. First, on the morning of
Jackson's trial, his appointed attorney filed a motion to withdraw from
the case, stating that defendant's conduct made it "unreasonably difficult" for this attorney to represent him in an effective manner. 2 , Second,
Jackson had no notice of his attorney's intent to file the motion until the
morning of the trial. Third, after the first judge denied the motion,
Hayes, the attorney, approached a second judge who gave Jackson two
alternatives: he could either represent himself or he could be represented
by Hayes. Fourth, Jackson refused to be represented by Hayes and requested a continuance. Fifth, the judge denied the request and directed
Hayes to act as "stand-by counsel." Sixth, Jackson's self-representation
lasted through voir dire, opening statements, and the testimony of eight
of the nine witnesses. Seventh, Jackson requested that Hayes be reappointed. Eighth, the jury acquitted Jackson of two of the nine counts of
120. 396 So. 2d 645 (Ala. 1981).
121. 861 F.2d at 646.
122. Id. at 646-47. Delays caused by defendant are excluded from speedy trial claims,
thus the seven monthsdelay to defendant's request for a psychiatric evaluation are excluded
from the total twenty-three-month delay, Id. at 646.
123. Id. at 648 (citing Barker, 407 U.S. at 531 n.32).
124. 861 F.2d at 648.
125. 839 F.2d 1513 (11th Cir. 1988).
126. Id. at 1516.
127. Id. at 1515.
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marijuana sales and convicted him of the remainder.'""
Based on these facts, the court found that Jackson did not knowingly
and intelligently relinquish his right to counsel and that he was not made
aware of the dangers and disadvantages of representing himself,'"29 as required by the Supreme Court in Farettav. California.30 Thus, the court
found that Jackson's sixth amendment rights were violated on two
grounds: Jackson did not make a clear and unequivocal assertion of his
right to represent himself and Jackson did not understand the dangers
and disadvantages of self-representation.' 8 ' The court admonished the
trial court for failing to conduct an inquiry into Jackson's educational
background or his legal knowledge and for failing to make a record of any
information given by the court to Jackson concerning the disadvantages
of proceeding pro se.' 2
The Eleventh Circuit Court of Appeals also granted two petitions for
writ of habeas corpus on sixth amendment ineffective assistance of counsel grounds. Both of these cases concerned the failure by counsel to mitigate. In Middleton v.Dugger,'33 defendant was convicted of first-degree
murder, grand theft, and the unlawful use of a firearm in the commission
of a felony.'" Middleton received a death sentence. Middleton then
sought habeas corpus relief on a sixth amendment'13 ground that his attorney failed to effectively represent him at the penalty phase of the
3
trial.1 1
The court found that Middleton's attorney failed to discover that Middleton had been placed in a psychiatric hospital for about two weeks at
the age of twelve and that the psychiatrist had recommended he be
placed in a residential treatment center for emotionally-disturbed children.'3M Because Middleton's counsel did not know this information, he
did not have this doctor available to testify at Middleton's trial.' 3 The
attorney also failed to discover that a second doctor could have testified
that psychological testing performed in 1968 indicated that defendant
had a schizoid personality and was susceptible to schizophrenia.' 3
Middleton's attorney not only failed to discover the above documentary
128.
129.
130.
131.
132,
133.
134.

Id.
Id, at 1516.
422 U.S. 806 (1975).
839 F.2d at 1516.
Id.
849 F.2d 491 (11th Cir. 1988).
Id. at 492-93.

135.

U.S. CoNsT. amend VI.

136.
137.
138.
139.

849 F.2d at 492-93.
Id. at 493,
Id. at 494.
Id. at 493-94.
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evidence, he also failed to find records of various reform schools in which
defendant had been confined. If the attorney had discovered these
records, he would have been able to chronicle a childhood filled with brutal treatment, neglect, drug and sexual abuse, a low I.Q., and mental
illness. 40
The court found that not only could Middleton's attorney have readily
discovered such evidence had he conducted a reasonable investigation of
Middleton's background, but that trial counsel had no tactical reason for
not making such an investigation."" The court pointed to the facts that
the attorney testified that he did not know of the psychiatric record's
existence, that an attorney who had handled numerous murder and capital cases testified as an expert that trial counsel had conducted insufficient background investigation, that the expert could think of no plausible strategic reasons for trial counsel's failure to conduct a sufficient
background investigation, and that the record supported the conclusion
that the trial counsel had no discernible strategy."2 Thus, the court concluded that "[tjrial counsel simply failed to make any effort to investigate
Middleton's background and, therefore, had nothing to introduce to mitigate the sentence of the jury. 14 3 The court further found that if Middleton's attorney had produced this evidence at the sentencing phase, the
jury could have reached a different decision. It is "[tihis type of evidence
.. .[that] has the potential to totally change the evidentiary picture by
altering the causal relationship that can exist between mental illness and
homicidal behavior. "144

Trial counsel's failure to investigate adequately, present, and argue to
the jury any evidence of defendant's mental history and condition at the
sentencing phase of a prosecution for murder and aggravated assault was
the basis for a second successful petition for habeas corpus relief, this
time in Georgia rather than in Florida, in Stephens v. Kemp. 14 Stephens
was found guilty of one count of murder and three counts of aggravated
assault of police officers and was sentenced to death for the murder and
to consecutive twenty-year sentences on each of the aggravated assault
46

counts.1

In the court's analysis of the ineffective assistance of counsel claim, the
140. Id. at 494. The evidence showed that from the age of 10, Middleton often ran away
from home. It was during one of these absences that his mother died, and his father told
him that his absence had caused her death. He once returned home to find his father sexually assaulting his sister. Id. at 495.
141, Id.
142, Id.
143, Id.
144. Id.
145. 846 F.2d 642 (11th Cir. 1988).
146. Id. at 643-44.
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Eleventh Circuit Court of Appeals found that trial counsel's representation of defendant during the guilt phase of the trial was "outstanding in
many important respects."'' The court, however, found counsel's failure
to investigate to be so serious that counsel was not functioning as the
"counsel" guaranteed to all criminal defendants by the sixth
amendment. " "
Trial counsel in this case, upon learning from defendant's sister that
defendant had spent a brief period in a mental hospital sometime between four and six months before the shooting occurred, filed a motion to
have Stephens examined to determine his competency to stand trial and
to inquire into the possibility of an insanity defense."" The psychiatric
evaluation revealed that defendant was competent to stand trial. The
psychiatrist reported that he could find no evidence of severe mental illness or that defendant had suffered a severe mental illness in the recent
past.'50 The report also contained reference to defendant's brief past hospitalization in the mental division at Georgia Regional Hospital in
Augusta.' 5 '
Based on his own evaluation of the psychiatrist's report, the trial attorney decided not to investigate defendant's prior mental condition. Defendant's counsel did not inquire further into the circumstances of Stephens' stay in the mental hospital; he neither asked any questions of
anyone who might have known this information, nor did he examine hospital records.' 52 Defendant's attorney did not investigate the possibility of
presenting such evidence at the penalty phase of Stephens' trial to mitigate the sentence. Counsel, therefore, did not learn of or present any evidence of defendant's past mental problems that defendant's mother testified to upon questioning by the judge.' 3 This testimony included the
facts that defendant, at one time, was walking up and down the streets at
night, staring at walls and seeing objects that were not there, saying
things that were nonsensical, and that "something was wrong with
5
him."' 4

The court found that counsel's reliance on the psychiatric report with147. Id. at 652.
148. Id.
149. Id. Trial counsel was first appointed to replace previously appointed counsel two
days before arraignment and two days after the trial court had ordered a psychiatric evaluation of defendant. The newly appointed counsel, however, was not made aware of this order
in his conversations with his predecessor. The record does not reveal why the examination
was sought, however, it was upon a joint recommendation by the defense and the state. Id.
150. Id.
151. Id. at 653.
152. Id.
153. Id.
154. Id. at 654 n.6.
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out further investigation of defendant's mental history was not unreasonable in the guilt phase of the trial.' 5 The court, however, found that
when a capital sentencing proceeding is contemplated by an attorney
aware of facts that defense counsel had at hand, "professionally reasonable representation" requires more investigation of defendant's mental history and past bizarre acts in the sentencing phase in order to determine
whether to introduce such evidence."" The court found that defense
defendant and that this incompetence
counsel incompetently represented
7
resulted in prejudice.

For those readers interested in the final chapter of Theodore Bundy's
case, here it is. Bundy petitioned for writ of habeas corpus."'8 The United
States District Court for the Middle District of Florida denied his petition.159 The Court of Appeals remanded the case for a limited evidentiary
hearing, and on remand, the district court again denied relief.160 The
Eleventh Circuit Court of Appeals, in Bundy v. Dugger,6 1 affirmed, finding that Bundy was competent to stand trial,162 that the failure to challenge use of his prior convictions as aggravating circumstances did not
constitute ineffective assistance of counsel,163 and that use of hypnotically
enhanced testimony did not violate defendant's sixth or fourteenth
amendment rights.'" It is this last ground that is the most interesting
and the only ground discussed here.
Bundy argued that the use of Clarence L. Anderson's hypnotically enhanced testimony violated both his sixth amendment right to confrontation and his fourteenth amendment due process right to a fair trial." 5
Anderson was the state's only eyewitness to Kimberly Leach's abduction
in Lake City, Florida. Anderson suspected that he recognized Bundy on a
newscast as a man he had seen putting a young girl in a white van on
what he thought was the same day as Leach's disappearance. Anderson
went to the police and reported his suspicions. Anderson was hypnotized
twice to help him recall details and enhance his recollection. As a result,
Anderson made an in-court identification of Bundy as closely resembling
the man he saw that day. He also identified Kimberly Leach as the girl he
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.

d. at 653.55.
Id. at 653.
Id.
Bundy v. Dugger, 850 F.2d 1402 (11th Cir. 1988).
Id. at 1404.
Id.
850 F.2d 1402 (11th Cir. 1988).
Id. at 1407-11.
Id. at 1411-12.
Id. at 1414-20
Id. at 1414.
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saw from a photograph introduced into evidence.'"
In addressing Bundy's argument, the Eleventh Circuit Court of Appeals
used a "defendant's case" in deciding that the Confrontation Clause of
the United States Constitution does not require a per se ban on the admission of hypnotically refreshed testimony."' In Rock v. Arkansas,168
the Supreme Court held that a state's per se ban on hypnotically enhanced testimony impermissibly infringes on a criminal defendant's right
to testify.''9 The Eleventh Circuit Court of Appeals, interpreting Rock,
stated that "Rock thus teaches that, although [hypnosis] may make effective [cross-examination] more difficult, hypnosis does not always make
cross-examination impossible, thereby preserving the opportunity for effective cross-examination safeguarded by the Sixth Amendment."' "
The court went on to find that no violation of defendant's right of confrontation occurred in this instance."' The court noted the fact that Anderson admitted to the jury that the hypnotic sessions had some effect on
his testimony, thus giving the jury information to gauge his credibility.""
The court also noted that Bundy was allowed to examine the two hypnotists concerning their qualifications and that the jury was allowed to listen to the tape recordings of the two sessions, each juror receiving a transcript of the sessions.173 In addition, Bundy presented an expert witness
who addressed what he saw as flaws in the two sessions.' The court thus
found that Bundy had an opportunity for effective cross-examination.'"
The court's ruling represents the final chapter in the Bundy story, for he
has since been executed in Florida's electric chair.
Another "creative" habeas sixth amendment argument came out of
Zamora v. Dugger'" during this survey period. The Eleventh Circuit
Court of Appeals did not, however, agree with the argument.17 ' Defendant's argument that he was denied effective assistance of counsel because
his attorney, among other things, "made a mockery" of his insanity defense by alleging that the defendant's insanity resulted from "television
166. Id.
167. Id. at 1415.
168. 107 S. Ct. 2704 (1987).

169. Id. at 2714-15.
170.
171.
172,

850 F.2d at 1415.
Id.
Id.

173. Id. at 1416.
174. Id. The court also found that Anderson's hypnotically enhanced testimony did not
violate
175.
176.
177.

Bundy's fourteenth amendment due process right to a fair trial. Id. at 1420.
Id. at 1420.
834 F.2d 956 (11th Cir. 1987).
Id. at 957-58.
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intoxication" (T.V.I.) failed. 7 '
Zamora, a fifteen year old, was tried for first degree murder, burglary,
robbery, and possession of a firearm in connection with the slaying of his
elderly neighbor, Elinor Haggart. 111 Counsel unsuccessfully alleged that
T.V.I. caused Zamora's insanity, and Zamora was convicted on all
counts.1' 0 Zamora received concurrent sentences of life for the murder
count, twenty-five years each for the burglary and robbery counts, and
three years for the possession of a firearm count.1 ' The Eleventh Circuit
Court of Appeals responded to Zamora's contention that his attorney
"made a mockery" of his defense by alleging that his insanity was caused
by T.V.I. by citing Strickland's'62 allowance of great latitude in allowing
defense attorneys to conduct a defense. The court noted that even though
defense counsel's tactical decision was not successful in retrospect, this
failure does not render counsel's assistance ineffective. s83 The court further found that the defense attorney, Rubin, read many studies linking
violence to television viewing, interviewed many psychologists on the subject,"' and was prepared, attempting to develop a defense in a weak
case.les The court also noted that by focusing on television violence,
Rubin was able to introduce into evidence Zamora's unfortunate background.18 6 The Eleventh Circuit, in denying Zamora's petition for habeas
relief, concluded that "there was little that trial counsel could have done
to prevail in this case."187
In Michigan v. Jackson,'" the Supreme Court held that a defendant
cannot be interrogated by police officers after requesting the appointment
of counsel at his arraignment unless the defendant initiates the interview. 89 In Fleming v. Kemp,190 the Eleventh Circuit Court of Appeals
178. Id. at 958.
179. Id.
180. Id.
181. Id.
182. Strickland v. Washington, 466 U.S. 668 (1984).
183. 834 F.2d at 959.
184. He was unsuccessful, however, in introducing their testimony. Id.
185. Id.
186. Id.
187. Id. at 961. An interesting side note, Zamora also accused Rubin of a conflict of
interest, stating that Rubin was more interested in the publicity than in defending his client
effectively. In United States v. Hearst, 638 F.2d 1190, 1192 (1980), F. Lee Bailey was found
to have had a conflict of interest because he had contracted with a publisher to write a book
about the case and his client. Rubin, unlike Bailey, did not negotiate the contract during the
trial. Also, unlike Hearst, Zamora did not take the stand, therefore, rendering Zamora unsusceptible to the allegation raised against Bailey that he had Patty Hearst testify at trial so
that he could later write about it in his book. Id. at 960-61 n.4.
188. 475 U.S. 625 (1986).
189. Id. at 628.
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held that Jackson applies retroactively in a case in which the challenged
statements were introduced during the sentencing phase of the trial.19'
The court, however, reserved the question of whether Jackson applies
retroactively in cases in which the statements were made during the guilt
phase of the trial.19
IV.

MISCELLANEOUS

In Cikora v. Dugger,"s the panel argued about the proper standard of
review concerning a determination of whether a photo identification was
or was not impermissibly suggestive."' Judges Kravitch and Eschbach
thought that the district court's conclusion on the suggestiveness point
should be reviewed under a permissive "clearly erroneous" standard because, presumably, the question of suggestiveness is a question of fact.' 95
Under that standard the majority had little problem upholding the district court's determination that the photos were not impermissibly suggestive.' " Judge Clark agreed that the photos were not invalid but disagreed with the appropriate standard of review, suggesting that a proper
analysis of the case law indicated that the suggestibility question is one of
mixed fact and law.""
In a case of first impression, Palmer v. Dugger,"'8 concerning credit for
time served, the petitioner succeeded in gaining a partial Victory. The issue before the court concerned whether the fourteenth amendment requires that state A credit time served in state B when state A sentenced
defendant to the maximum, and defendant had been incarcerated in state
B at the request of state A and could not make bail pending extradition
because of indigency." 9 The state argued that credit for time served was
dependent on state law; in this case, Florida law would not allow credit
for time served in South Carolina."'0 The panel split on this issue, with
the majority stating that the equal protection clause requires that Florida
allow credit for the time served in South Carolina because to do otherwise
would force defendant to serve more than the maximum in Florida solely
190. 837 F.2d 940 (11th Cir. 1988).
191. Id. at 943-45.
192. Id. at 945 & 947.
193. 840 F.2d 893 (l1th Cir. 1988).
194. Id. at 896.
195. Id.
196. Id. at 897.
197. Id. at 900 (Clark, J., concurring).
198. 833 F.2d 253 (l1th Cir. 1988).
199. Id. at 255.
200. Id. at 256.
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because of indigency.' o
Willie James Williams' situation illuminates for us all the difficulty of
drawing bright lines to simplify our problems. In Williams v. Johnson,202
Mr. Williams was convicted in 1963 of three counts of second degree burglary, one count of burglary involving an unfinished dwelling, one count
of embezzling $7.00 from a store in which he worked as a delivery boy,
and one count of grand larceny. 2 "3In 1974 he was convicted of interstate
transportation of a stolen vehicle. 20' Williams once again got in trouble in
1982 for taking checks out of mailboxes, forging the owner's name, and
cashing them at various stores. 0 8 The sovereign state of Alabama had
had enough of this terrible habitual criminal and sentenced him for these
forgeries in 1982 to-can you guess-five consecutive life sentences!2" As
the Eleventh Circuit pointed out, the Alabama statute 0 7 allows such a
sentence, regardless of the fact that three of the convictions were
nineteen years old and arose out of the same incident; and regardless of
the fact that Willie James Williams was not represented by counsel in
those cases. 08
Proportionality review under Solem v. Helm20 ' might seem an appropriate remedy for this (just a guess) poor black man in Alabama, but Mr.
Williams had no such luck. The court followed Justice Rehnquist's incredible decision in Rummel v. Estelle" ° and held that since the state
had promised that Williams would be eligible for parole in only seven
years, no problem of constitutional magnitude existed.21 This case illustrates, as do several in the survey period, that perfect justice is something
that we continually seek but only intermittently find.

201. Id. See Williams v. Illinois, 399 U.S. 235 (1970).
202. 845 F.2d 906 (11th Cir. 1988).
203. Id. at 910.

204. Id.
205. Id. at 908.
206. Id.
207. ALA. CODE § 13A-5-9(c) (1975). The statute requires that a defendant receive a life
sentence when he "has been previously convicted of any three felonies." Id.
208. 845 F.2d at 910-11.
209. 463 U.S. 277 (1983).
210. 445 U.S. 263 (1980).
211. 845 F.2d at 910.

