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This Article surveys the civil constitutional law decisions by the United
States Court of Appeals for the Eleventh Circuit during the survey period. Decisions have been chosen that addressed various constitutional issues, ranging from first amendment freedoms to those rights protected by
the fourteenth amendment. Not all of the issues raised in these decisions
are addressed. The focus of this Article is to highlight those cases in
which the court has applied emerging United States Supreme Court precedent in the area of constitutional law or where the court has been required to anticipate what refinements the Supreme Court may make in
the area and in the cases that will come before the high Court.
I. PROCEDURAL ISSUES
The court examined several procedural issues involving immunity defenses, burdens of proof in connection with motions for summary judgment, collateral estoppel, res judicata, statutes of limitations, jurisdiction,
and abstention. The court addressed these issues on motions for summary
judgment.
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Immunity

One of the most noteworthy procedural aspects addressed by the court
concerned the issue of immunity of a defendant and the manner in which
federal courts could raise and dispose of this issue. The defense of immunity is an important aspect of 42 U.S.C. § 19831 litigation, because not
only does the defense provide nonliability, but also immunity from the
pains of litigation, including discovery.' The district courts disposed of
the majority of these cases on motions for summary judgment.3 Accordingly, prudence demands that the constitutional practitioner understand
the parameters of this defense.
The United States Supreme Court in Harlow v. Fitzgerald4 clarified
the qualified immunity defexise. The Supreme Court stated that an official is entitled to qualified immunity unless the plaintiff shows that the
official "knew or reasonably should have known that the action he took
within his sphere of official responsibility would violate the constitutional
rights of the [plaintiff] . .. ."
The focus on objective reasonableness was examined recently again by
the Supreme Court in Anderson v. Creighton.6 The Court held that in
determining the clearly established law at the time of the incident, the
alleged right must be sufficiently clear to inform the officer that his actions would violate the law.7 In assessing the objective reasonableness of
the officer's action, courts must examine the information available to a
reasonable officer in the particular defendant officer's shoes.8 "The relevant question ... is the objective (albeit fact-specific) question whether
a reasonable officer could have believed [his actions] to be lawful, in light
of clearly established law and the information [the officer] possessed."'
1. 42 U.S.C. § 1983 (1982).

2. See Marx v. Gumbinner, 855 F.2d 783 (11th Cir. 1988).
3. The device of filing motions for summary judgment to raise qualified immunity apparently is utilized because of the language in Mitchell v. Forsyth, 472 U.S. 511, 526 (1985) and
Harlow v. Fitzgerald, 457 U.S. 800, 808 (1982), indicating that such a motion is the proper
method of raising immunity issues. If the qualified immunity issue merely involves a question of law, i.e., whether the law was clearly established at the time of the incident, a motion
to dismiss for failure to state a claim should be the proper device. If the issue involves a
question of fact, i.e., whether the official knew or should have known that his actions would
violate the plaintiff's constitutional rights, it would seem that a motion for summary judgment is the proper motion to file.
4. 457 U.S. 800 (1982).
5. Id. at 815 (emphasis in original) (quoting Wood v. Strickland, 420 U.S. 308, 322
(1975)).
6. 107 S. Ct. 3034 (1987).
7. Id. at 3038.
8. Id. at 3040.
9. Id.
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The court applied the Supreme Court's tests to the issue of qualified
immunity in four cases.10 In Clark v. Evans," a deputy shot and killed an
inmate during his escape from a Georgia state prison. The court, examining the information available to a reasonable officer in defendant officer's
shoes," held that a reasonable officer could have believed that defendant
officer's action in shooting rather than permitting the inmate to proceed
upon reliance of the ability of another officer to subdue the inmate without using deadly force was lawful. Thus, defendant officer was entitled to
qualified immunity.'
In Muhammad v. Wainwright," defendants may have had a suspicion
that they were violating plaintiff's constitutional rights, but a suspicion
"is inconsistent" with the clearly established requirement." The Eleventh
Circuit affirmed the district court's determination that defendants were
entitled to qualified immunity."
In Rich v. Dollar,7 the court applied a two-step analysis" for the order
of allocating proof in applying the Supreme Court's objective reasonableness test for qualified immunity.' s The order of proof requires the defendant to first prove that "he was acting within the scope of his discretionary authority when the allegedly wrongful acts occurred.""' A
defendant proves that he acted within the discretionary authority by
showing "objective circumstances which would compel the conclusion
that his actions were undertaken pursuant to the performance of his duties and within the scope of his authority."' 2 Once the defendant has met
that burden, the burden shifts to the plaintiff to show that the defendant
did not act in good faith.2 The plaintiff meets that burden by showing
10. Clark v. Evans, 840 F.2d 876 (11th Cir. 1988); Muhammad v. Wainwright, 839 F.2d
1422 (11th Cir. 1987); Rich v. Dollar, 842 F.2d 1558 (11th Cir. 1988); Herren v. Bowyer, 850
F.2d 1543 (11th Cir. 1988).
11. 840 F.2d 876 (11th Cir. 1988).
12. Id. at 880-81.
13. Id. at 882.
14. 839 F.2d 1422 (11th Cir. 1987).
15. Id. at 1425. The inmate sued prison officials alleging his first amendment right to
freedom of religion was violated when prison officials disciplined him for refusing to respond
to the name under which he had been incarcerated rather than his subsequently adopted
Islamic name. Id. at 1422-23.
16. Id. at 1425.
17. 841 F.2d 1558 (11th Cir. 1988).
18. Id. at 1563 (citing Zeigler v. Jackson, 716 F.2d 847 (11th Cir. 1988)).
19. Id. at 1564-65.

20. Id. at 1563.
21. Id. at 1564 (quoting Barker v. Norman, 651 F.2d 1107, 1121 (5th Cir. 1981); Douthit
v. Jones, 619 F.2d 527 (5th Cir. 1980)).
22. Id.
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the defendant violated clearly established law2 3
In Rich, defendant met his burden by demonstrating that he performed
24
his normal duties that were within the authority delegated to him.

Plaintiff, however, could not demonstrate that the law was clearly established at the time of the incident .2 There was, therefore, no genuine fact
issue about the conduct in which defendant was engaged. Summary judgment based on qualified immunity was appropriate."
In Herren v. Bowyer," the existence of factual disputes of whether a
sheriff had information that provided him with probable cause to arrest
plaintiffs precluded the issuance of summary judgment in the sheriff's
favor. The sheriff asserted various justifications for arresting plaintiffs
and there were factual disputes in his testimony about whether he had
information providing him with probable cause for the arrests . These
factual disputes, as well as plaintiffs' version of the facts, precluded summary judgment on the illegal arrest claim.20

In Jones v. Preuit & Mauldin,3 ' the court was required to anticipate
the decision of the Supreme Court on the applicability of qualified immunity to private defendants in a wrongful attachment action under section
1983.31 The court determined that common law required plaintiffs in
wrongful attachment suits to show that the defendants initiated the proceedings with malice and without probable cause. Because of this burden,
32
the common law recognized good faith and probable cause as a defense.
Noting that the Supreme Court has held that the existence of such defenses at common law supports the availability of qualified immunity in
section 1983 cases, s3 the court held that qualified immunity is available
for private defendants in a wrongful attachment action brought under
section 1983.34

23.
24.
25.
26.
27.
28.
29.
30.

Id. (quoting Zeigler, 716 F.2d at 849).
Id.
Id. at 1566.
Id.
850 F.2d 1543 (11th Cir. 1988).
Id. at 1547.
Id.
851 F.2d 1321 (11th Cir. 1988).

31. The Supreme Court has declined to decide whether private defendants are entitled
to qualified immunity. See Lugar v. Edmondson Oil Co., 457 U.S. 922, 942 n.23 (1982). Two

federal circuits have also rejected the defense for private defendants. See Downs v. Sawtelle,
574 F.2d 1 (1st Cir.), cert. denied, 439 U.S. 910 (1978); Howerton v. Gabica, 708 F.2d 380,
385 n.10 (9th Cir. 1983). However, the Eighth and Fifth Circuits have applied the defense to
private defendants. See Buller v. Buechler, 706 F.2d 844, 850-53 (8th Cir. 1983); Folsome
Investment Co. v. Moore, 681 F.2d 1032, 1037-38 (5th Cir. 1982).
32. 851 F.2d at 1324.

33. Id. (citing Wood v. Strickland, 420 U.S. 308, 318-19 (1975)).
34. Id. at 1324-25. Circuit Judge Tjoflat, specially concurring, would not have reached
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In Marx v. Gumbinners5 and Goddard v. Urrea,ss the court addressed
the issue of whether a defendant may immediately appeal a denial of official immunity. The Supreme Court in Mitchell v. Forsyth 7 previously
held that an order denying official immunity in a section 1983 suit is an
immediately appealable "collateral order.""8 The Supreme Court reasoned that if the district court erroneously denied immunity and an immediate appeal is not permitted, the defendant will irretrievably lose the
right at issue, for the right is "an immunity from suit rather than a mere
defense to liability." s Applying this rationale, the court in Marx held
that a defendant may immediately appeal a denial of official immunity on
a claim for damages even though a claim for injunctive relief is pending. 0
The Court in Goddard, however, held that defendant could not appeal
the district court's denial of summary judgment based on qualified immunity."1 Genuine issues that impacted upon a finding of good faith or reasonableness existed, which required "substantial factual development."' 2
When the case requires this factual development, a denial of summary
the immunity question because, in his opinion, defendants did not cause any injury to plaintiff. Id. at 1329. The five judges who dissented strongly criticized the majority's holding.
Circuit Judge Johnson found "no justification for allowing private defendants to assert such
a defense." Id. at 1341. Judge Johnson reasoned that private individuals are unlike public
officials. "Private (individuals] do not exercise official discretion, nor do they formulate policy." Id. at 1343. "[They] simply are not confronted with the pressures of office, the often
split-second decisionmaking or the constant threat of liability facing public officers, governors and other public officials." Id. (quoting Downs v. Sawtelle, 574 F.2d 1, 15 (1st Cir.
1978)).
35. 855 F.2d 783 (11th Cir. 1988).
36. 847 F.2d 765 (11th Cir. 1988).
37. 472 U.S. 511 (1985).
38. Id. at 526.
39. Id. (emphasis in original).
40. 855 F.2d at 787; see also Young v. Lynch, 846 F.2d 960, 961-63 (4th Cir. 1988);
DeVargas v. Mason & Hanger-Silas Mason Co., 844 F.2d 714, 717-18 (10th Cir. 1988); Drake
v. Scott, 812 F.2d 395, 398 (8th Cir.), cert. denied, 108 S.Ct. 455 (1987); Scott v. Lacy, 811
F.2d 1153, 1153-54 (7th Cir. 1987); Kennedy v. City of Cleveland, 797 F.2d 297, 306 (6th Cir.
1986), cert. denied, 479 U.S. 1103 (1987); De Abadia v. Izquierdo Mora, 792 F.2d 1187, 118890 (1st Cir. 1986). But see Prisco v. United States, 851 F.2d 93 (3d Cir. 1988). The court
found that the Third Circuit's view "fails to take into account the difference, from a government official's perspective, between having to stand trial on a claim for injunctive relief and
having to stand trial on a claim for money damages." 855 F.2d at 787. With a claim for
injunctive relief, the defendant is merely ordered by the court to do some act at the state's
expense whereas with a claim for money damages, the losing defendant will be liable at his
own expense for a monetary payment to the plaintiff. Id. Thus, the court held that a claim
for money damages is "much more likely to have the effect of dampening the ardor with
which the individual carries out his official functions." Id.at 788.
41. 847 F.2d at 769.
42. Id.
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judgment based on qualified immunity is not a final appealable order."'
Marx and Rolleston v. Eldridge" considered the question of whether a
prosecutor and a judge were entitled to judgments in their favor based on
qualified immunity. The court in Marx held that the prosecutor's statements announcing the discontinuation of a prosecution in Marx did not
entitle the prosecutor to absolute immunity." The prosecutor, however,
was entitled to absolute immunity for his actions in giving advice to the
police and interviewing a victim of the crime as these actions were in connection with the initiation of a prosecution.'
In Rolleston, immunity was available to a judge who issued orders disqualifying an attorney from representing a codefendant and himself pro
se and dismissing defendants' counterclaims without a hearing.' 7 The Supreme Court has held that to determine whether judicial immunity
should be granted, courts should examine two factors: (1) whether the
judge dealt with the plaintiff in his judicial capacity, and (2) whether the
judge acted in the "clear absence of all jurisdiction.' 8 The judge satisfied
both factors of the test in Rolleston.4
B. Res Judicata;Collateral Estoppel
The Eleventh Circuit also had an opportunity to examine its position
on procedural issues concerning the applicability of the doctrines of res
judicata 0 and collateral estoppel relative to section 1983 cases.
Under res judicata, a final judgment on the merits of an action precludes
the parties or their privies from relitigating issues that were or could
have been raised in that action. Under collateral estoppel, once a court
has decided an issue of fact or law necessary to its judgment, that decision may preclude relitigation of the issue in a suit on a different cause of
action involving a party to the first case."
In George v. White,52 the issue was whether two suits brought by an
inmate involved the same cause of action for res judicata purposes." This
43.

Id.

44. 848 F.2d 163 (11th Cir. 1988).
45.
46.
47.

855 F.2d at 791.
Id. at 790 & 792.
848 F.2d at 164.

48. Id. (citing Stump v. Sparkman, 435 U.S. 349, 355-57 (1978)).
49. Id. at 164-65.
50. FED. R. Civ. P. 8(c).
51.

Allen v. McCurry, 449 U.S. 90, 94 (1980).

52. 837 F.2d 1516 (11th Cir. 1988).
53. Id. at 1517. The inmate alleged that "during a 'major institutional shakedown' his
lockers were forcibly opened by prison guards . . . [and] his personal property was either
stolen, confiscated or destroyed" and that he had been forced to stand naked in the rain for
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issue focuses on whether "substantially the same evidence" supports both
actions." The fact that the two claims arose from the same incident was
insufficient to invoke res judicata because proof of the first claim would
not have proven the claim that was litigated in the previous suit.5 Accordingly, the court held that res judicata did not bar one of the inmate's
claims."
In Webb v. Alabama Department of Pensions & Securities,'7 the court
held that collateral estoppel or res judicata did not bar appellant's federal
due process claims." The due process claims were neither factually nor
legally decided by the lower courts; thus, the claims were not collaterally
estopped.6s Further, res judicata did not bar the claims because the evidence concerning a foster care termination issue decided by the lower
courts would not be substantially the same for the alleged procedural insufficiency of the removal proceedings raised in the federal litigation."
In Jaffree v. Wallace," the court decided whether res judicata barred
another case in a long line of cases involving the constitutionality of Alabama's textbooks.2 The appellants, who were plaintiffs in the original
lawsuit, filed the lawsuit while plaintiffs appealed the first case that went
against them. Accordingly, there was a final judgment that barred subsequent litigation." "The established rule in the federal courts is that a
final judgment retains all of its res judicata consequences pending decision of. the appeal."' Further, there was privity under res judicata by
applying the doctrine of virtual representation "which supports a finding
of privity when the respective interests are closely aligned and the party
to the prior litigation adequately represented those interests.""
seven hours. Id. Prior to his filing of the federal lawsuit, the inmate had filed a complaint in
state court concerning his property. The complaint was subsequently dismissed by the state
court on defendant's motion for summary judgment. Id. Defendant had argued that the
inmate's federal lawsuit was barred under the doctrine of res judicata. Id. at 1518.
54. Id. at 1518.
55. Id. at 1519.
56. Id.
57. 850 F.2d 1518 (l1th Cir. 1988).
58. Id.at 1521.
59. Id.
60. Id.
61. 837 F.2d 1461 (11th Cir. 1988).
62. Id. at 1466. See Jaifree v. Board of School Comm'rs, 554 F. Supp. 1104, 1128 (S.D.
Ala. 1983), aff'd in part, rev'd in part sub nom. Jaffree v. Wallace, 705 F.2d 1526 (11th Cir.
1983), cert. denied sub nom. Board of School Comm'rs v. Jaffree, 466 U.S. 926 (1984).
63. 837 F.2d at 1466-67. The court subsequently reversed the district court's judgment.
Id.
64. Id. (quoting 18 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 4433, p. 308 (1981 & Supp. 1987)).
65. Id. at 1467 (quoting Delta Air Lines, Inc. v. McCoy Restaurants, Inc., 708 F.2d 582,
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In Jaffree, the court held that sufficient identity of interest and adequate representation existed to support a finding of privity" and that res
judicata applied because the two suits involved the same claims or causes
of action." Res judicata "extends not only to the precise legal theory
presented in the previous litigation, but to all legal theories and claims
arising out of the same operative nucleus of fact.' 's The court held that
the two cases at issue in Jaffree arose from the same "operative nucleus
of facts and that they involved the same primary right and duty." 9
The court applied the doctrine of collateral estoppel to bar a landowner's civil rights action against a transit authority in Fountain v.
MARTA1 0 The landowner's federal claims were addressed in previous
state court decisions concerning the issue of the landowner's access to its
property, and thus, collateral estoppel applied to bar the landowner's civil
rights action."1
C. Limitations
The applicability of certain statute of limitations in section 1983 actions was another procedural issue the court addressed during the survey
period. The Supreme Court has decided that state statutes of limitations
applicable to personal injury cases may be applied to cases brought under
sections 1981 and 1983. '
In Baker v. Gulf & Western Industries, Inc.,7 s the court retroactively
applied the Supreme Court's determination regarding which state statute
to use for a section 1983 case7' and in Giles v.Garwood7 s the court held
that the statute of limitations in section 1983 cases is not tolled while the
77
plaintiff is incarcerated." In Roberts v. Gadsden Memorial Hospital,
the court held that plaintiff's claims were time barred because he was
aware of his rights at the time of the incident and could have asserted
them at that time. "A claim arising out of an injury which is 'continu587 (11th Cir. 1983)).

66. Id. at 1468.
67. Id. at 1469,
68. Id. at 1468 (quoting Olmstead v. Amoco Oil Co., 725 F.2d 627, 632 (11th Cir. 1984)).
69. Id. at 1469.

70. 849 F.2d 1412 (lth Cir. 1988).
71. Id. at 1414-15.
72. Wilson v. Garcia, 471 U.S. 261 (1985); Goodman v. Lukens Steel Co., 482 U.S. 656
(1987).
73. 850 F.2d 1480 (11th Cir. 1988).

74. Id. at 1482.
75. 853 F.2d 876 (11th Cir. 1988).
76. Id. at 878.
77. 850 F.2d 1549 (lth Cir. 1988).

78. Id. at 1550.
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ing' only because a putative plaintiff knowingly fails to seek relief is exactly the sort of claim that Congress intended to bar by the 180-day limitations period" in Title VII cases."'
D. Jurisdiction;Abstention
Lack of jurisdiction prevented the court from reviewing a state court
0
decision concerning child custody in Staley v. Ledbetter."
The court declined to hear the appeal noting that a federal court is not an appropriate
forum for appealing a state court decision."1 The court further held that
"federal review of state court decisions is entrusted solely to the Supreme
Court, [and therefore] (the lower federal courts) may not decide federal
issues that are raised in state proceedings and inextricably intertwined
with the state court's judgment." 2
Federal courts may also decline to exercise federal jurisdiction under
the doctrine of abstention. Abstention is appropriate when a state court
renders federal constitutional issues moot by applying state law or utilizing a different posture before a state court "where there have been
presented difficult questions of state law bearing on policy problems of
substantial public import whose importance transcends the result in the
case then at bar."'"
The Supreme Court in Colorado River Water Conservation District v.
United States" and Moses H. Cone Memorial Hospital v. Mercury Construction Co.s" enunciated six factors to consider in determining whether
to dismiss a federal court action in deference to a parallel state court action in the interest "of [wjise judicial administration.""l Applying these
factors to a breach of contract claim in Noonan South, Inc. v. County of
Volusia,s 7 the court held abstention by the federal courts was not appropriate." The circumstances were not exceptional and the state court was
79. Id.
80. 837 F.2d 1016, 1017 (11th Cir. 1988).
81. Id. at 1018 (citing District of Columbia Court of Appeals v. Feldman, 460 U.S. 462,
482-86 (1983)).
82. Id. (quoting Wood v. Orange County, 715 F.2d 1543, 1546 (11th Cir. 1983), cert.
denied, 467 U.S. 1210 (1984)).
83. Colorado River Water Conservation Dist. v. United States, 424 U.S. 800, 814 (1976).

84. Id.
85. 460 U.S. 1 (1983).
86. 424 U.S. at 827; 460 U.S. at 19-27. The factors are (1) whether one of the courts has
assumed jurisdiction over property; (2) the inconvenience of the federal forum; (3) the potential for piecemeal litigation; and (4) the order in which the forums obtained jurisdiction,

424 U.S. at 818; (5) whether federal or state law will be applied; and (6) the adequacy of
each forum to protect the parties' rights. 460 U.S. at 23-27.
87. 841 F.2d 380 (11th Cir. 1988).

88. Id. at 383.
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not a more convenient forum.89 The court found that neither the state
nor the federal court had assumed jurisdiction over any property or
progressed farther than the other. 90 As a result, the court held the six
factors did not significantly weigh in favor of dismissal.'1

E. Meeting Summary Judgment Motion
In Brown v.City of Clewiston," the court focused on the burdens of
proof a party has in opposing a motion for summary judgment. The Su-

preme Court in Anderson v. Liberty Lobby, Inc."3 and Celotex Corp. v.
Catrett clarified these burdens. In Anderson, the Supreme Court held
that Federal Rule of Civil Procedure 56(e)95 requires an adverse party,
when a properly supported motion for summary judgment is made, to
"set forth specific facts showing that there is a genuine issue for trial.""1
The Supreme Court further added that rule 56(f)97 qualifies this requirement by providing that "summary judgment should be [denied] where
the nonmoving party has not had the opportunity to discover information
that is essential" to opposing the motion for summary judgment. 9
In Celotex, the Supreme Court held summary judgment is appropriate
when:
after adequate time for discovery and upon motion, against a party who
fails to make a showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will bear the burden of proof at trial. In such a situation, there can be "no genuine issue
as to any material fact," since a complete failure of proof concerning an
essential element of the nonmoving party's case necessarily renders all
other facts immaterial. 9

The court in Brown, applying these Supreme Court decisions, held that
it is not the existence of some factual dispute that will defeat an otherwise proper motion for summary judgment. Rather, it is the existence of
genuine issues of material facts. 100 The court held that plaintiff failed to
create any genuine issue regarding the existence of an official policy suffi89. Id. at 382.
90. Id.
91. Id,at 383.
92, 848 F.2d 1534 (11th Cir. 1988).

93. 477 U.S. 742 (1986).
94.

477 U.S. 317 (1986).

95.
96.
97.
98.
99.
100.

FED. R. Civ. P. 56(e).
477 U.S. at 750.
FED. R. Civ. P. 56(0.
477 U.S. at 750.
477 U.S. at 322-23.
848 F.2d at 1537.
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cient to defeat the City of Clewiston's motion for summary judgment."°
In WSB-TV v. Lee,'° the court, following Anderson, reversed the district
court's grant of summary judgment because
the court did not afford
10
plaintiffs an opportunity for discovery. 3
I. ArrORNEY FEES
During this survey period, the court addressed the issue of awarding
attorney fees at such length that this issue warrants separate treatment
from the other procedural issues addressed in this Article. Federal courts
are authorized to award attorney fees under section 19881" for a plaintiff
who is a prevailing party and for a winning defendant who can demonstrate that the plaintiff's claims were frivolous, unreasonable, and without
foundation."' Federal courts have also allowed an award of attorney fees
under Federal Rule of Civil Procedure 111" that permits a recovery of
attorney fees where the pleading, motion, or other paper is not "well
grounded in fact and is (not) warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law, and
that it is not interposed for any improper purpose .... ",0"
In Collins v. Walden,' °" the district court's assessment of attorney fees
against plaintiff under rule 11 was affirmed on different grounds.' 0 9 The
complaint was "factually groundless and patently frivolous." 0 Plaintiff
and his attorneys conducted considerable discovery in the first federal action and should have known that the evidence was incapable of proving
their case. "[T]hey could have spared all parties involved [in the second
action] the expense and anguish of this protracted and unnecessary litigation." ' 1 Although a party in good faith has a right to use discovery to
prove his case, "[w]hen it becomes apparent that discoverable evidence
will not bear out the claim, the litigant and his attorney have a duty to
discontinue their quest. '"'
The Supreme Court in five separate opinions set forth the framework
for determining the amount of reasonable attorney fees to be awarded
101, Id. at 1543.
102. 842 F.2d 1266 (11th Cir. 1988).
103. Id. at 1269.
104.

42 U.S.C. § 1988 (1982).

105. Id.
106. FED. R. Civ. P. 11.
107.
108,

Id.
834 F.2d 961 (11th Cir. 1987).

109. Id. at 963.
110. d. at 964.
111. Id. at 965.
112. Id.
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under section 1988.18 The starting point is the number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.""
Then the court must decide whether circumstances, such as the results
obtained, warrant a fee adjustment upward or downward.'
In Norman v. Housing Authority,'" the court refined its views of the
analysis for an award of attorney fees under the Supreme Court's decisions,1 7 as well as set forth the framework for requesting attorney fees."
The first factor, a reasonable hourly rate, "is the prevailing market rate in
the relevant legal community for similar services by lawyers of reasonably
comparable skills, experience, and reputation.""" Because no two lawyers
are alike, the court suggested that parties
ought to provide the court with a range of market rates for lawyers of
different skill levels (perhaps as measured by quality and quantity of experience) involved in similar cases with similar clients, so that the court
may interpolate the prevailing market rate based on an assessment of the
skills demonstrated in the case at bar."'
In considering the number of reasonable hours, "excessive, redundant
or otherwise unnecessary hours should be excluded from the amount
claims,"'' as well as time spent on "discrete and unsuccessful claims.' 2
In determining whether any adjustment or enhancement of the amount of
the fee is necessary, the court held that if the lawyer obtained excellent
results, a court should permit the party to tecover its fees for "all hours
23
reasonably expended," or award an enhancement of the fee amount
and if the results were limited, then the fee amount "must be reduced to
an amount that is not excessive.' 24 The court further noted that enhancement of the fee amount might be appropriate where the party's fee
arrangement with its attorney was contingent. 2 5
The party requesting attorney fees has the initial burden to provide the
113. Hensley v. Eckerhart, 461 U.S. 424 (1983); Blum v. Stenson, 465 U.S. 886 (1984);
City of Riverside v. Rivera, 477 U.S. 561 (1980); Pennsylvania v. Delaware Valley Citizens'
Council for Clean Air, 478 U.S. 546 (1986); Pennsylvania v. Delaware Valley Citizens' Council for Clean Air, 483 U.S. 711 (1987).
114. 461 U.S. at 433.
115. Id. at 434.
116. 836 F.2d 1292 (11th Cir. 1988).
117. Id. at 1299.
118. Id. at 1303.
119. Id. at 1299 (citing Blum, 465 U.S. at 886, 895-96 n.11.)
120: Id. at 1300.
121. Id. at 1301 (quoting Hensley, 461 U.S. at 434).
122. Id. at 1302.
123. Id.
124. Id.
125. Id.
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court with "specific and detailed evidence from which the court can determine the reasonable hourly rate."' " This evidence should include detailed records indicating the time spent on the different claims and the
subject matter of the time spent, for if the documentation is inadequate,
the court is authorized to base an award on its own experience., Once an
award is reached by the district court, it must "articulate the decisions it
made, give principled reasons for those decisions, and show its calculations."'" The court applied these principles to the attorney fee award in
Norman and concluded that the district court failed to show that it used
the prevailing market rate for similar attorneys and failed to consider any
enhancement.2 9 The court further found that the district court improperly deducted hours expended on postdecree administration."'0
In Perkins v. Mobile Housing Board," the court was unable to determine from the record whether the district court properly selected the
hourly rate for an award of attorney fees and was unable to determine the
factors the district court used in exercising its discretion in determining
the number of hours reasonably expended. 3 "
III.

A.

SUBSTANTIVE ISSUES

First Amendment Claims

The court addressed alleged first amendment 3 3 rights violations in various settings including prison,13' school, 3 5 and place of employment.' 3
First amendment implications arise in the prison context when officials
prohibit or regulate an activity that affects inmates in the practice of
their religious faith. In order to determine whether an inmate's first
amendment rights have been violated, courts must determine whether the
prison authorities have demonstrated a substantial governmental interest
furthered by the regulation at issue, and whether the regulation is "no
greater than is necessary or essential to the protection of the particular
126.
127.
128.
129.
130.
131.
132.

Id. at 1303.
Id.
Id. at 1304.
Id. at 1305-06.
Id. at 1305.
847 F.2d 735 (lth Cir. 1988).
Id. at 739.

133.

U.S. CONST. amend. I.

134. Lawson v. Duggar, 840 F.2d 781 (11th Cir. 1987).
135. Harden v. Adams, 841 F.2d 1091 (11th Cir. 1988); Kurtz v. Vickrey, 855 F.2d 723
(lth Cir. 1988); Georgia Ass'n of Educators v. Gwinnett County School Dist., 856 F.2d 142
(11th Cir. 1988).
136. Morales v. Stierheim, 848 F.2d 1145 (11th Cir. 1988).

1216

MERCER LAW REVIEW

[Vol. 40

governmental interest involved. 1 1 7
Applying this test in Lawson v. Duggar,5 5 the court found that prison
regulations prohibiting prisoners from access to the religious literature of
the Hebrew Israelite faith were "broader than any legitimate phenological
objective would support."' ' The restriction was not neutral and was
made with regard to the content of the expression affected. "4
In the area of employment, to determine whether a public employer has
violated an employee's freedom of speech requires "a balance between the
interest[s] of the [employee], as a citizen, in commenting upon matters of
public concern and the interest of the State as an employer, in promoting
the efficiency of the public services it performs through its employees." "
The Supreme Court has held that this balancing involves four considerations. First, the courts must determine whether they can characterize an
employee's speech as "constituting speech on a matter of public concern
. . . [that is] relat[ed] to any matter of political, social, or other concern
to the community ..
."1,l Once the court determines that the speech is
related to a matter of public concern, the employee must show that the
first amendment should protect his speech.148 This showing requires balancing the employee's interest in making the statement against "the interest of the State, as an employer, in promoting the efficiency of the
public services it performs through its employees."14 4 The balancing test
next requires the employee to show that the conduct was a "substantial
factor" or a "motivating factor" in the board's conduct toward the employee.14 If the plaintiff meets these burdens, the burden shifts to the
defendant to show that "it would have reached the same decision as to
[its action] even in the absence of the protected conduct.'"4
Applying this process to the conduct at issue in Kurtz v. Vickrey, 47 the
court held that while a substantial portion of the speech related to personal concerns, part of the speech criticizing defendant's spending priorities related to a matter of public concern.146 The record, however, was
137. Procunier v. Martinez, 416 U.S. 396, 413 (1974).
138. 840 F.2d 781 (11th Cir. 1987).
139. Id. at 786.

140. Id.
141. Pickering v. Board of Educ., 391 U.S. 563, 568 (1968).
142. Connick v. Myers, 461 U.S. 138, 146 (1983).
143. 391 U.S. at 568.

144. Id.
145. Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

146. Id. at 287.
147. 855 F.2d 723 (11th Cir. 1988). Plaintiff, a professor, claimed the university refused
to promote him to full professor because of and in retaliation for his criticism of the university and his participation in a lawsuit against the university. Id. at 724.
148. Id. at 729-30.
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inadequate and some of plaintiff's claims were indefinite, preventing the
application of the required balancing test. 49 The court, therefore, remanded the case to the district court.'"0
In Morales v. Stierheim,'5 the factual record was sufficient to determine whether defendant violated plaintiff's first amendment rights. The
speech at issue related to a public concern because the statement resulted
from plaintiff's concern in "bringing to light an actual or potential wrongdoing or breach of public trust. . ." by defendant.152 In applying the balancing test, the court held that plaintiff's statements severely impeded
his own effectiveness as well as the effectiveness of his office.'s 3 The court
thus held that the governmental interest at stake outweighed plaintiff's
interest in his speech."'
Harden v. Adams'55 involved the firing of a professor allegedly in violation of his freedom of speech.'" The court held that the Supreme Court's
upholding of an employer's decision, when the employer would have fired
the employee regardless of his speech,1"7 applies regardless of whether a
teacher has tenure, but when the teacher is tenured, a university is required to make a stronger showing to justify a dismissal.'5 8
In Georgia Association of Educators v. Gwinnett County School District,'56 teachers' first amendment rights of association were at issue. The
Georgia Association of Educators ("GAE") claimed that the school
board's termination of automatic payroll dues deduction service was in
retaliation for the exercise of the teachers' first amendment rights."0 The
Supreme Court has held that the government may not deny a person a
benefit "on a basis that infringes his constitutionally protected interests-especially, his interest in freedom of speech.""' The court in GAE
found the district court erroneously focused on whether the service was a
constitutional right rather than considering whether the service was a
benefit."16 The court thus held that summary judgment was
149. Id. at 732.
150. Id. at 734.
151. 848 F.2d 1145 (11th Cir. 1988).
152. Id. at 1149 (quoting Connick v. Myers, 461 U.S. at 148). Plaintiff called defendant a
"'saboteur,' a 'hypocrite,' and a 'Machiavellian politician' who 'used the community.'" Id.
at 1146.
153. Id. at 1151.
154. Id.
155. 841 F.2d 1091 (11th Cir. 1988).
156. Id. at 1092.
157. 429 U.S. at 286.
158. 841 F.2d at 1094.
159. 856 F.2d 142 (11th Cir. 1988).
160. Id. at 143.
161. Perry v. Sindermann, 408 U.S. 593, 597 (1972).
162. 856 F.2d at 145.

1218

MERCER LAW REVIEW

[Vol. 40

inappropriate.' 63
B. Fourth Amendment Claims
The fourth amendment, which protects individuals from unreasonable
searches and seizures,'" does not secure persons against all intrusions by
the government, but only those that are unreasonable. "A search occurs
when an expectation of privacy that society [considers] reasonable is
infringed."'"
The court addressed the issue of whether an employer's use of urinalysis testing was a search in Everett v. Napper.1' The city ordered a
firefighter to submit to an urinalysis and when he refused the city suspended him without pay pending an investigation and hearing.' 6 7 The
city subsequently fired him.'" The court held that "[s]ince the fourth
amendment was designed to protect personal privacy and dignity. . . a
urinalysis is a search." 16 The issue then became whether a urinalysis offended the fourth amendment.'"0 The court reasoned that because city
officials had reason to suspect the firefighter used illegal drugs, and such
information was confirmed by a fellow firefighter, the city was justified
and acted reasonably in directing the firefighter to submit to the
17 1
urinalysis.
"[A]pprehension by the use of deadly force is a seizure subject to the
reasonableness requirement of the Fourth Amendment."'7 2 "Where the
officer has probable cause to believe that the suspect poses a threat of
serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.'17
Whether law enforcement officers violated the fourth amendment by using deadly force in seizing suspects or inmates was the focus of four cases
decided by the court during this survey period.' 7 4 In Samples v. City of
163. Id. at 145-46.
164. U.S. CONST. amend. IV.

165. Maryland v. Macon, 472 U.S. 463, 469 (quoting United States v. Jacobsen, 466 U.S.
109, 113 (1984)).
166. 833 F.2d 1507 (11th Cir. 1987).
167. Id. at 1508-10.
168. Id. at 1510.
169. Id. at 1511.
170. Id. at 1511-12.
171. Id.
172. Tennessee v. Gamer, 471 U.S. 1, 7 (1985).
173. Id.at 11.
174. Fitzgerald v. McDaniel, 833 F.2d 1516 (11th Cir. 1987); Williams v. Cash-C.O.I., 836
F.2d 1318 (11th Cir. 1988); Samples v. City of Atlanta, 846 F.2d 1328 (11th Cir. 1988);
O'Neal v. DeKalb County, 850 F.2d 653 (11th Cir. 1988).
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Atlanta' " and O'Neal v. DeKalb County,'" the court addressed the appropriateness of the district court's grant of summary judgment to governmental officials when an individual was shot to death.
The district court in Samples granted summary judgment in favor of
the city and the officer who shot and killed a sixteen year old boy.7' The
court focused on "whether, as a matter of law, [the officer's] conduct must
be said to have been reasonable and motivated by a genuine fear for his
own safety or whether it can be found to have been unwarranted.""' In
that case, there were no witnesses other than the officer himself. 7 9 The
testimony of the officer and the physical evidence raised contrary inferences. 180 For example, the officer testified that the sixteen year old approached him, pulled a knife out of his pocket, and began opening it.'8'
The knife found near the youth's body was unopened." 3 Furthermore,
one of the bullets struck the youth in the back.'" The court found that
the evidence was controverted, thus precluding summary judgment in
favor of the officer.'"
The court, however, upheld the granting of summary judgment in favor
of the officers and the county in O'Neal.106 The officers shot and killed a
man who "went on a rampage through the hospital and stabbed seven
people with a pocketknife."'" The evidence was undisputed that the officers fired in good faith and not with any malicious intent to cause
harm. 87 The court held that the officers acted reasonably under the
circumstances.18"
The court decided the appropriateness of summary judgment in favor
of two deputy sheriffs, a warden, and the Department of Corrections in
Williams v. Cash-C.O.I.'9 An inmate alleged that the deputy sheriffs intentionally broke his elbow after he refused to return to his cell, while the
deputies claimed it was broken during a struggle. 19 These allegations created an issue about how the inmate's elbow was broken, and thus, sum175.
176.
177.
178.
179.

846 F.2d 1328 (11th Cir. 1988).
850 F.2d 653 (11th Cir. 1988).
846 F.2d at 1329.
Id. at 1331.

Id.

180. Id. at 1332.
181. Id. at 1331.
182. Id. at 1332.
183. Id.
184. Id. at 1333.
185. 850 F.2d at 654.
186. Id. at 654-55.
187. Id. at 657.
188. Id. at 658.

189. 836 F.2d 1318 (11th Cir. 1988).
190.

Id. at 1319.
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mary judgment was inappropriate as to the deputies.19 1 The court, however, affirmed summary judgment as to the warden and the Department
of Corrections because of the inmate's failure to allege that there was an
official policy or established practice that resulted in the alleged injury."'
In Fitzgerald v.McDaniel,1"3the court addressed the reasonableness of
a deputy sheriff who shot a suspected burglar in the leg.'" The jury
found the use of deadly force unreasonable and therefore found against
the deputy sheriff and the sheriff."' The court held that it was bound by
the jury's finding of unreasonableness on the part of the deputy sheriff.'"
Neither the sheriff nor the deputy could show an absence of probative
1 97
facts with which to attack the jury's finding,
C. Eighth Amendment Claims
The eighth amendment, which prohibits the government from inflicting
cruel and unusual punishment, 198 is applied to the states by virtue of the
fourteenth amendment. 1 "9These amendments prohibit governmental officials from being deliberately indifferent to a prisoner's serious medical
needs.2 " Deliberate indifference is evidenced by the manner of the prison
doctor's response to prisoners' needs or "by prison guards in intentionally
denying or delaying access to medical care of intentionally interfering
with the treatment once prescribed."2 01
During this survey period, the court addressed the issue of deliberate
indifference in two cases.210 In Carswell v. Bay County,'"0 the evidence
was sufficient to support the jury's finding of deliberate indifference to an
inmate's medical needs by a jail administrator and physician's assistant.'" The administrator saw the inmate's deteriorating condition, received a request for medical attention, but did nothing. 05 Furthermore,
the evidence showed that the physician's assistant was informed of the
191. Id. at 1320.
192. Id.
193. 833 F.2d 1516 (11th Cir. 1987).
194. Id. at 1517-18.
195. Id. at 1519.
196. Id.
197. Id.
198. U.S. CONST. amend. VIII.
199. U.S. CoNsT. amend. XIV.
200. Estelle v. Gamble, 429 U.S. 97, 103 (1976).
201. Id. at 104-05.
202. Geter v.Wille, 846 F.2d 1352 (11th Cir. 1988); Carswell v. Bay County, 854 F.2d 454
(l1th Cir. 1988).
203. 854 F.2d 454 (lth Cir. 1988).

204. Id. at 457.
205. Id.
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inmate's serious physical condition but ignored the warnings."'
The court found the evidence insufficient to find liability for inadequate medical care in Geter v. Wille.207 The evidence did not demonstrate
that any of the appellants participated in the alleged unconstitutional
treatment of the inmate.'0 8 The court stated that "[wlithout any evidence
that the supervisory employee[s] participated in or condoned the alleged
deprivations, there can be no Section 1983 liability for the acts of the
subordinates."' '
D. Due Process Claims
Liberty. The fourteenth amendment provides that a state shall not
"deprive any person of life, liberty, or property without due process of
law. '" 1° The liberty provided in the amendment does not import an absolute right to be free from restraints at all times and in all circumstances.211 The "clause forbids arbitrary deprivations of liberty."21 2 A protected liberty interest can be created by state rules or by statute."2
A state creates a liberty interest for an inmate remaining in the general
prison population when a state has repeatedly used explicit "mandatory
language in connection with requiring specific substantive predicates" in
rules and regulations concerning administrative segregation.2 1 4 Once the
court finds a liberty interest, it applies a balancing test to determine
whether the state has afforded due process to the inmate. This test requires the court to weigh "the private interests at stake in a governmental
decision, the governmental interests involved, and the value of procedural
requirements." 21
Applying this test to the Florida rules and regulations concerning close
management solitary confinement in McQueen v. Tabah,1' the court, following its previous ruling in Sheley v. Dugger,217 held that mandatory
language such as "shall," "shall be," and, "is required" in the regulations
created a liberty interest for inmates remaining in the general prison population.218 The court, however, could not address whether the inmate in
206.

Id.

207. 846 F.2d 1352, 1355 (11th Cir. 1988).
208.

Id. at 1355.

209. Id.
210. U.S. CONST. amend. XIV.
211. Jacobson v. Massachusetts, 197 U.S. 11, 26 (1905).
212. Goss v. Lopez, 419 U.S. 565, 574 (1975).
213. Id. at 586 (Powell, J., dissenting).

214. Hewitt v. Helms, 459 U.S. 460, 472 (1983).
215.
216.
217.
218.

Id. at 473.
839 F.2d 1525 (11th Cir. 1988).
833 F.2d 1420 (11th Cir. 1987).
839 F.2d at 1528-29.
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McQueen was afforded due process because of the inadequacy of the
2

record.

19

In Francis v. Fox,220 an inmate alleged that a refusal by state prison
officials to allow him to participate in the work release program deprived
him of his liberty interest without due process.22 1 The inmate argued that
the State of Alabama created a liberty interest in the work-release program.22 ' The court disagreed, however, finding that the terms of the Alabama statute governing work-release were discretionary, not
mandatory."'
The state allegedly deprived a liberty interest without due process in
Burch v. Apalachee Community Mental Health Services, Inc."24 A patient allegedly was admitted to a mental health center on a voluntary
admission when the patient was in a psychotic state.'" The patient alleged that defendants "willfully, wantonly and with reckless disregard de6
prived him of his liberty without due process of law.'2
The court held that the patient's claim did implicate a liberty interest
to which due process applied.2 7 The court also held that the patient was
deprived due process.'" Due process "requires in most cases that a person be afforded some type of hearing before being committed to a mental
institution ... [and in some cases] due process permits a period of involuntary commitment prior to a hearing as long as a hearing is held shortly
after the initial detention."' Florida procedures required mental health
facilities to follow certain procedures"S0 that the facility did not follow in
Burch.21

Property Interests. The property interests protected by the fourteenth amendment are not established by the Constitution, but rather by
independent sources such as state law, rules, or understandings that secure certain benefits and that support claims of entitlement to those benefits.' In Medical Laundry Service v. University of Alabama,"' a laun219.
220.
221.
222.
223.
224.

Id. at 1530.
838 F.2d 1147 (11th Cir. 1988).
Id. at 1148-49.
Id. at 1149.
Id. at 1149-50.
840 F.2d 797 (11th Cir. 1988).

225. Id. at 799.
226. Id. at 798.
227. Id. at 800.
228.
229.
230.
231.

Id. at 801.
Id. at 800.
Id. at 801 (citing
Id.

232.

Board of Regents v. Roth, 408 U.S. 564, 577 (1972).

FLA. STAT.

§ 394.463(1)(d) (1981)).

233. 840 F.2d 840 (11th Cir. 1988).
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dry service alleged the university deprived it of property without due
process of law when the university terminated its contract. " The court
held that the "provisions whereby [a] Board of Adjustment 'adjust'
claims [concerning contracts of this sort are] a set of rules securing plaintiff's interest in the instant contract."'3
IV.

CONSTITUTIONALITY OF ORDINANCES

Two state antinude ordinances were before the court during the survey
period in which the appellants challenged the constitutionality of local
governments' power to pass ordinances prohibiting some type of nude or
nearly nude dancing in establishments that sell liquor.'" The Supreme
Court has recognized that "nude dancing is not without its First Amendment protections from official regulation, although it may involve only the
barest minimal of protected expression and might be entitled to First and
Fourteenth Amendment protection under some circumstances.""12 7 The
Supreme Court has previously addressed nude ordinances similar to the
ones before the court during this survey period. In New York State Liquor Authority v. Bellanca,'8 the Supreme Court considered the state's
power to prohibit topless dancing in an establishment licensed to sell liquor." In that case, the Supreme Court held that the state's broad powers to regulate the sale of liquor under the twenty-first amendment outweighed any first amendment interest in topless dancing."2 0 Applying the
Supreme Court's precedent to the two ordinances before the court, the
court found the Florida ordinance constitutional in Fillingham v.
Boone "1 and found the Alabama ordinance constitutional in part in
Lanier v. City of Newton.'
In Fillingham,Leon County enacted an ordinance that prohibits nude
or seminude entertainment in commercial establishments where alcoholic
beverages are sold, consumed, or possessed on the premises.'3 The court
first found that the county possessed the power to enact such an ordinance in that the "State of Florida has delegated its Twenty-first Amend234. Id. at 841.
235. Id. at 842.
236. Fillingham v. Boone, 835 F.2d 1389 (11th Cir. 1988); Lanier v. City of Newton, 842
F.2d 253 (11th Cir. 1988).
237. 835 F.2d at 1394-95 (citing Schad v. Borough of Mt. Ephraim, 452 U.S. 61, 66
(1981) and Doran v. Salem Inn, Inc., 422 U.S. 922, 932 (1975)).
238.
239.
240.
241.
242.
243.

452 U.S. 714 (1981).
Id. at 714.
Id. at 718.
835 F.2d 1389 (11th Cir. 1988).
842 F.2d 253, 257 (11th Cir. 1988).
835 F.2d at 1391.
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ment powers to the municipalities and counties. ' '2 44 The ordinance was
presumed valid and the county commissioners did not "act with total irrationality or invidious discrimination in controlling the distribution and
'
dispensation of liquor within their jurisdiction.' 24
In Lanier, the City of Newton enacted an ordinance that provided, in
part, that a person who maintains, owns, or operates an establishment
dealing with alcoholic beverages is prohibited from suffering or permitting "any person to expose to public view his or her cleavage or simula-

tion thereof within the establishments.

. .

. "'4

The court certified to the

Alabama Supreme Court whether the state had delegated its power under
the twenty-first amendment to municipalities to support the city's power
to enact the challenged ordinance.2 7 The Alabama Supreme Court held
that the state had delegated its twenty-first amendment powers to municipalities, but the court found the ordinance passed by the City of Newton
unreasonable as to the prohibition against exposure of cleavage, because
it placed an unreasonable burden on the licensees of the regulated establishments." 8 The court followed the response of the Alabama court and
found the ordinance constitutional except as to the provision concerning
4
cleavage.2 9

244.
245.
246.
247.
248.
249.

Id. at 1396.
Id. at 1398.
842 F.2d at 254.
Id.
Id. at 254-55.
Id. at 256-57.

