Bankruptcy
by W. Homer Drake, Jr.*
and
James E. Massey**

This Article discusses decisions of the United States Court of Appeals
for the Eleventh Circuit from November 1987 through November 1988 in
the field of bankruptcy law. The output of the Eleventh Circuit in this
area dealt with several significant procedural and substantive issues arising under the Bankruptcy Code ("the Code").'
I.

STAY LITIGATION

In Overhead Door Corp. v. Allstar Building Products, Inc. (In re Allstar Building Products, Inc.),2 the court sat en banc to reconsider a split
panel's decision made earlier in 1987.1 The issue was the allocation of the
burden of proof in a proceeding to lift the stay under section 362 of the
Code. 4 Section 362(g) provides as follows:
In any hearing under any subsection (d) or (e) of this section concerning
relief from the stay of any act under subsection (a) of this section (1) the party requesting such relief has the burden of proof on
the issue of the debtor's equity in property;
(2) the party opposing such relief has the burden of proof on all
other issues.'

* United States Bankruptcy Judge, Northern District of Georgia. Mercer University
(B.A., 1954; LL.B., 1956). Member, State Bar of Georgia.
** Partner in the firm of Hurt, Richardson, Garner, Todd & Cadenhead, Atlanta, Geor-

gia. Emory University (B.A., 1965); Columbia University (LL.B., 1968). Member, State Bars
of Georgia and New York.
1. 11 U.S.C. §§ 101-151326 (1982 & Supp. 1986); references to the "Code" are to the
Bankruptcy Code.
2. 834 F.2d 898 (11th Cir. 1987).
3. Id. at 898.
4. Id. at 899.
5. 11 U.S.C. § 362(g) (1982).

1187

1188

MERCER LAW REVIEW

[Vol. 40

In the earlier decision by the three judge panel, the majority held that
the secured creditor had the burden of establishing that debtor's board of
directors had authorized a pledge of the corporation's assets.' An Alabama statute appeared to require board approval in order for a corporation to pledge all or substantially all of its assets.7 The secured creditor
introduced a copy of the security agreement and proof of debtor's lack of
equity in the collateral, but the creditor did not address the issue of a
board resolution approving the security agreement. The trustee introduced no evidence.8
One should not confuse the burden of proof with the burden of going
forward. A creditor meets its burden of going forward by introducing
proof of a security interest in the collateral in question to secure a claim
and by establishing that insufficient equity exists in the collateral to protect the creditor's interest adequately. After the creditor's introduction of
such evidence, the burden of going forward shifts to the party opposing
relief from the stay, who must then introduce evidence to rebut the evidence that the creditor presented. If both sides have presented evidence,
the burden of proof operates to tip the scales if the evidence is in equipoise. Section 362(g) plainly directs the bankruptcy court that when
weighing conflicting evidence, the party opposing relief from the stay has
the burden of proof on all issues other than equity.9 In this case, there
was no conflicting evidence. The court reversed the panel majority and
held that the burden of proving a defect in an alleged security interest
rested with the debtor." Indeed, the debtor had not only failed to meet
its burden of proof, it even failed to meet its burden of going forward.
The dissent called attention to the fact that the proceeding in question
was a contested matter and not an adversary proceeding.11 Since the law
requires no answer in a contested matter unless the court orders one,"2
the dissent concluded that the trustee had no burden to establish anything. 8 The plain meaning of section 362(g), rather than the pleadings or
lack thereof, determines the allocation of the burden of proof. 4
The court's decision in Overhead Door also disposed of the appeal in
Dallas v. S.A.G., Inc." In Dallas, the court reversed the lower court's
decision that placed on the creditor the burden of proving that debtor
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

In re Allstar Bldg. Prods., Inc., 809 F.2d 1534 (11th Cir. 1987).
834 F.2d at 899.
Id.
11 U.S.C. § 362(g) (1982).
834 F.2d at 900.
Id. at 901 (Hatchett, J., dissenting).
BANKS. R 9014 (1987).
834 F.2d at 902 (Hatchett, J., dissenting).
11 U.S.C. § 362(g) (1982).
836 F.2d 1307 (11th Cir. 1988).
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corporation's board of directors approved a security agreement."
A practical problem facing most Chapter 11 debtors seeking to operate
a business is the impact of the filing on the payment of current payroll
expenses. Section 362 of the Code stays an employee holding a claim for
wages earned prior to the filing from instituting an action to collect those
wages. 17 An allowed unsecured claim up to $2,000 per individual for
wages, salary, or commissions earned within ninety days of the commencement of the case (or cessation of business, whichever occurs first),
enjoys a third level of priority upon distribution under section 507(a)(3)
of the Code.18 Nonetheless, the law cannot expect the employee without
the means of paying basic expenses to appreciate the possibility of a priority distribution at some future date. Moreover, the erosion of employee
morale and support can hasten a debtor's demise. Although unusual, precedent allows a bankruptcy court to permit a debtor to make a pre-petition payroll (after notice to creditors and an opportunity to be heard) in
order to maintain the viability of a business. In other cases, however, the
debtor may wish to resist making a payroll. For example, in Brock v.
Rusco Industries, Inc.,1 9 the debtor filed a Chapter 11 proceeding and
had not made the payroll for the preceding two weeks. 20 Thereafter, the
Secretary of Labor filed an action in federal district court under section
17 of the Fair Labor Standards Act21 to enjoin the debtor from selling
"hot goods" produced by employees paid below the minimum wage. The
district court referred the case to the bankruptcy court which:
viewed the motion as equivalent to granting a 'superlien' to the employees and ordered that the proceeds be distributed in accordance with the

priorities set forth in the Bankruptcy Code. The district court then
adopted the opinion of the bankruptcy judge, dissolved its previous in-

junction and dismissed the action in its entirety.

The Secretary of Labor appealed. The issue on appeal was whether the
filing of a bankruptcy case stays the filing and prosecution of a suit under
the Fair Labor Standards Act. 3 The court of appeals held that the Secre-

tary of Labor was enforcing a police power in filing and prosecuting the
16.
17.
18.
19.

Id. at 1307.
11 U.S.C. § 362 (1982).
Id. § 507(a)(3).
842 F.2d 270 (11th Cir.), cert. denied, Rusco Indus., Inc. v. McLaughlin, 109 S. Ct.

221 (1988).

20. 842 F.2d at 270.
21. Fair Labor Standards Act, ch. 676, § 17, 52 Stat. 1069 (1938) (codified as amended at
29 U.S.C. §§ 217-19 (1982)).
22. 842 F.2d at 272.
23. Id.

1190

MERCER LAW REVIEW

[Vol. 40

action and hence was exempted from the automatic stay provision.24 Section 362(b)(5) provides that the filing of a bankruptcy petition does not
stay a proceeding by a governmental unit to enforce a judgment for injunctive relief providing for the enforcement of police or regulatory powers.' The court observed that the action was not for damages but was to
obtain an injunction to prevent the sale of "hot goods.' 6 Accordingly, the
court reversed the dismissal of the suit for an injunction in the district
court, vacated the order transferring the funds to the bankruptcy court,
and remanded the case to permit the payment of funds necessary to re'7
move the "taint.' 1

II.

LITIGATION RELATING TO THE ESTATE

No right to a jury trial exists in a suit brought under section 548 of the
Code to recover a fraudulent transfer." In Nordberg v. Granfinanciera,
S.A. (In re Chase & Sanborn Corp.), 29 defendants contended that they
had a right to a jury trial because the trustee was seeking monetary damages in an effort to recover a fraudulent transfer. The Eleventh Circuit
rejected that contention and affirmed the judgments against defendants.30
The right to a jury trial may arise under either a statute pursuant to
which one brings an action or the United States Constitution. The court
pointed out that section 548 of the Code does not authorize jury trials.' 1

The seventh amendment to the Constitution "extends the right not only

to suits existing in common law at the time the amendment was adopted,
but also to any suit which is not of equity or admiralty jurisdiction.""13
Citing Curtis v.Loether,33 the court in Nordberg was unpersuaded by
the contention that the monetary nature of the relief sought caused the
proceeding to be legal in nature." In Curtis, the Supreme Court "distinguished administrative and bankruptcy proceedings involving complex
statutory schemes from ordinary civil actions."' 5 The Eleventh Circuit extended the reasoning to adversary proceedings by holding, "if pursuant to
this constitutional power, Congress may convert a creditor's legal right
24. Id. at 273.

25. 11 U.S.C. § 362(b)(5) (1982).
26.
27.
28.
29.

842 F.2d at 273.
Id. at 274.
11 U.S.C. § 548 (1982).
835 F.2d 1341 (11th Cir.), cert. granted, 108 S.Ct. 2818 (1988).

30. 835 F.2d at 1350.
31.
32.
33.
34.
35.

Id. at 1348 (citing 11 U.S.C. § 548(a)(2) (1982)).
U.S. CONST. amend. VII.
415 U.S. 189 (1974).
835 F.2d at 1349 (citing Curtis v. Loether, 415 U.S. 189 (1974)).
415 U.S. at 196-98.
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into an equitable claim and displace any seventh amendment right to
trial by jury, Congress may likewise treat other core proceedings in bankruptcy such as actions to avoid fraudulent transfers or preferences." 3
The Chase & Sanborn bankruptcy spawned two appeals in 1988. In the
second case, Nordberg v. Societe Generate (In re Chase & Sanborn
Corp.),31 the trustee sought to recover a wire transfer for $500,000 sent to
Societe Generale as a fraudulent transfer. In the somewhat complicated
factual situation, the debtor sent a wire transfer to defendant to cover the
payment of a check written on the account of an affiliated corporation.
Admittedly, defendant bank gave no consideration to the debtor for the
wire transfer of funds. Defendant honored the check drawn on the affiliate's account only after the bank sending the wire transfer assured defendant that the transfer was on its way.3 Under those circumstances,
the court of appeals held that defendant was merely a conduit and not a
transferee within the meaning of section 550 of the Code.3 In reaching
this conclusion, the court limited the reach of the fraudulent conveyance
provisions designed to protect creditors of the transferor by the equitable
nature of bankruptcy law itself and by considerations of fairness.'" The
court concluded that when a bank acts as a conduit and exercises no real
control of the funds, the court, in the interest of equity, should not hold
the bank liable."'
Under section 547(c)(4) of the Code, a trustee may not seek to set aside
an otherwise preferential transfer if the transferee creditor gave "new
value to or for the benefit of the debtor (a) not secured by an otherwise
unavoidable security interest; and (b) on account of which new value the
debtor did not make an otherwise unavoidable transfer to or for the benefit of such creditor . ..".
, The creditor in Charisma Investment Co.,
N.V. v. Airport Systems (In re Jet Florida Systems) 3 appealed an adverse ruling that it had no defense to a preference claim because it had
not provided "new value" to the debtor under a lease of certain real property. The bankruptcy court found that the debtor had not used the premises for approximately nineteen months preceding the filing of the petition." The question presented was whether the mere availability of the
premises to the debtor or the lessor's forebearance in terminating the
36.
37.
38.
39.
40.
41.
42.
43.
44.

835 F.2d at 1349.
848 F.2d 1196 (11th Cir. 1988).
Id. at 1198.
Id. at 1200 (citing 11 U.S.C. § 550 (1982 & Supp. IV 1986)).
Id. at 1201-02.
Id. at 1202.
11 U.S.C. § 547(c)(4) (1982).
841 F.2d 1082 (11th Cir. 1988).
Id. at 1082.
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lease constituted "new value" within the meaning of section 547(c)(4)."
The term "new value" is defined in section 547(a)(2) as "money or
money's worth in goods, services, or new credit . . . ."" To apply this
definition to the facts in this case, the court of appeals referred to the
policy objectives underlying the preference provisions. The court stated,
"the first objective is to encourage creditors to continue extending credit
to financially troubled entities while discouraging a panic-stricken race to
the courthouse . . . . Another related objective of this section is to promote equality of treatment among creditors. '47 The court concluded that
the debtor's estate was not provided with a substantial benefit because, as
the bankruptcy court observed, the debtor had made no use of the premises during the preference period, and as the district court pointed out,
the lease was a financial drain on the estate. " Under these circumstances,
the court of appeals affirmed the holding that the lessor had not given
49
new value.
The creditor in American Bank of Martin County v. Leasing Service
Corp. (In re Air Conditioning, Inc. of Stuart)0 also contended that
forebearance in taking action against the debtor constituted "new value"
in order to escape liability for a preference, but that creditor was also
unsuccessful. 1 The creditor obtained a judgment against the debtor but
agreed not to execute on the judgment if the debtor would obtain a letter
of credit to secure the debtor's obligation under the judgment. In order to
obtain the letter of credit, the debtor had to pledge a certificate of deposit as collateral for its contingent liability to the bank issuing the letter
of credit. Within a month of the date of the issuance of the letter of
credit and within two months of the date of the judgment, the debtor
filed its bankruptcy petition.2
The bank that issued the letter of credit sued the creditor in bankruptcy court, seeking a determination of whether it owed the proceeds of
the letter of credit to the creditor or to the estate. The trustee intervened
8
and asserted that the creditor had received a preferential transfer.
The court of appeals rejected the creditor's position that no preferential transfer had occurred.5" Although the court agreed with the creditor
that neither the issuance of the letter of credit nor the proceeds thereof
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

Id. at 1083.
11 U.S.C. § 547(a)(2) (1982).
841 F.2d at 1083.
Id. at 1084.
Id.
845 F.2d 293 (11th Cir.), cert. denied, 109 S. Ct. 557 (1988).
845 F.2d at 293.
Id. at 295.
Id.
Id. at 296.
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constituted property of the estate, "[c]ollateral which has been pledged
by the debtor as security for a letter of credit, however, is property of the
debtor's estate." s The court likewise rejected the creditor's argument
that the transfer was not to or for the creditor's benefit." The court
stated that a pledge of property to a third party may constitute a voidable preference to a party indirectly benefiting from the pledge. Finally,
the court held that the creditor's contention that the agreement to forebear in collecting the creditor's judgment constituted "new value" within
the meaning of section 547(c)(1)(A) was without merit.58 "An agreement
by an undersecured creditor to forego its right to foreclose on collateral
cannot be treated as a new value under section 547." 69
The issue in Darwin v. Beck (In re Fidelity Standard Mortgage
Corp.)e0 was whether proceeds of mortgages held in an escrow account
were property of the estate. Plaintiff, Darwin, invested in fractional interests in mortgages through the debtor. Prior to the filing of the petition,
plaintiff agreed to rollover to escrow account funds she received when she
paid two particular mortgages. The court of appeals affirmed the decisions of the lower courts that the escrow account monies were property of
the estate."1 The court only excluded the interest in the mortgages themselves from the bankruptcy estate under section 541(d), which provides:
Property in which the debtor holds, as of the commencement of the case,
only legal title and not an equitable interest, such as a mortgage secured
by real property, or an interest in such a mortgage, sold by the debtor

but as to which the debtor retains legal title to service or supervise the
servicing of such mortgage or interest, becomes property of the estate
under subsection (a)(1) or (2) of this section only to the extent of the
debtor's legal title to such property, but not to the extent of any equitable interest in such property that the debtor does not hold."
The court held that "[t]he determination of whether the mortgage interest is the property of the investor or the bankruptcy estate turns on
whether the interest has been sold to the investor prior to the commencement of the case." ' s Because the debtor apparently held the funds in an
unrestricted account and not for investment in a mortgage already sold,
55. Id. (citing In re Compton Corp., 831 F.2d 586, 590 (5th Cir. 1987)).

56.
57.
58.
59.

Id.
Id.
Id.
Id.

60. 839 F.2d 1517 (11th Cir. 1988).
61. Id. at 1523.
62. 11 U.S.C. § 541(d) (1982).
63. 839 F.2d at 1521.
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the funds in question were property of the estate. 4
The issue in Flav-O-Rich, Inc. v. Rawson Food Service, Inc. (In re
Rawson Food Service, Inc.)65 was "whether, in a reclamation action
brought pursuant to 11 U.S.C. § 546(c), the seller must prove as part of
its prima facie case that the debtor possessed the goods the seller seeks to
reclaim at the time the seller made reclamation demand." ' In Flav-ORich, the seller sold milk products to the debtor during the ninety day
period preceding the filing of the petition. The day after the debtor filed
the petition, the seller made a written demand to reclaim the goods,
which the debtor ignored. At trial several months later, the parties stipulated virtually all of the elements necessary to reclaim the goods under
section 546(c) of the Code" other than the issue regarding possession of
the goods." The seller offered no proof regarding possession at the time
of the reclamation demand. The court rejected the seller's contention that
possession of the goods at the time of the demand was an affirmative defacie case with
fense.6 It held that possession was an element of a prima
1
respect to which the seller had the burden of proof.7
III. CLAIMS
Section 502(b)(7) of the Code limits claims for damages arising from
the termination of an employment contract.7 1 In Folsom v. Prospect Hill
Resources, Inc. (In re Prospect Hill Resources, Inc.)'72 the issue was
whether the court should so limit a retired person's claim for benefits.
Section 502(b)(7) limits a claim to the extent that the claim exceeds:
(A) the compensation provided by such contract, without acceleration,
for one year following the earlier of (i) the date of the filing of the petition; or

(ii)the date on which the employer directed the employee to
terminate, or such employee terminated, performance under

such contract; plus
(B) any unpaid compensation due under such contract, without acceleration, on the earlier of such dates.71
64.

Id. at 1522.

65. 846 F.2d 1343 (11th Cir. 1988).
66.

Id. at 1344.

67. 11 U.s.C. § 546(c) (1982).
68.
69.

846 F.2d at 1348.
Id. at 1348-49.

70. Id.
71. 11 U.S.C. § 502(b)(7) ( 1982 & Supp. II 1984).

72. 837 F.2d 453 (11th Cir. 1988).
73. 11 U.S.C. § 502(b)(7) (Supp. 111984).
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The court of appeals held that claims for retirement benefits are not
subject to this section:
Section 502(b)(7) limits claims arising out of the rejection of an executory employment contract. It also limits claims for future compensation,
which conceivably would have been earned had the parties to the agreement performed under the terminated contract. On its face, section
502(b)(7) does not apply to vested retirement benefits. The statute, by
its terms, refers to claims by employees, not by retired workers.7 '
The court found support for its position in the similar provision of section 502(b)(6), 75 which limits claims for damages arising out of the termination of real property leases. The court reasoned as follows:
In both situations, ongoing obligations, bilateral in nature, are discontinued by bankruptcy. In these cases, the landlord can lease the real property to others, and the employee can find other work. A retired employee,
however, has done his work and earned his retirement. The executory
contract has become unilateral, and the right to the bargained-for benefit
has vested. 70
The premise for the decision in Folsom that section 502(b)(7) is meant
to apply only to executory employment contracts, is troublesome because
the section is not by its terms limited to executory contracts. Under the
court's reasoning, a retired person's claim arising under a pre-filing termination of a contract for retirement benefits is likewise not subject to section 502(b)(7). If the law applies section 502(b)(7) only to executory contracts, however, the law also would not subject a claim arising from the
pre-filing termination of an ordinary employment contract to the limitations of the section. Yet, the premise for limiting the claim may still be
present: that a worker "can find other work." One court refused to apply
section 502(b)(7) when the court had granted an employee a judgment for
breach of the employment contract years earlier, 77 but other courts have
concluded that the law means to apply the provisions of section 502(b)(6)
relating to leases to agreements that have been terminated and are no
longer executory. 7s If the courts applied this section only to executory
contracts, a debtor in financial difficulty would have to wait until filing
bankruptcy before terminating unneeded employees with long term contracts in order to obtain the benefits of section 502(b)(7).
The executory versus unilateral distinction is equally troubling if the
74. 837 F.2d at 455.
75. 11 U.S.C. § 502(b)(6) (Supp. II 1984).
76. 837 F.2d at 455.
77. In re Vic Snyder, Inc., 23 Bankr. 185 (E.D. Pa. 1982).
78. See, e.g., In re Bus Stop, Inc., 3 Bankr. 26 (S.D. Fla. 1980); In re Belton L. Weeks, 28
B.R. 958 (Bankr. W.D. Or. 1983).
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contract in question remains executory at the time the debtor files the
petition. If the contract provides for both retirement benefits that the
employee will have earned over the period of employment as well as the
promise of continued employment, under the court's rationale, a party
can reject part of the contract, but he must honor the other part. This
reasoning conflicts with the line of authority that neither party to an executory contract can pick and choose provisions of the contract that he
may accept or reject.7 The party must either entirely accept the contract
or entirely reject it.
The court of appeals hinted at another rationale for its decision that
avoids the problems discussed above.' 0 If the court construed the term
"employment contract" simply to exclude a contract providing for vested
retirement benefits, that is rights to future payments not conditioned on
continued employment, the court could implement the policy without unnecessary reference to whether the contract is or is not executory.
A Chapter 7 debtor has no authority to settle a claim for personal injury that the debtor sustained before the filing of the petition. In Jones v.
1 the debtor settled a personal
Harrell,"
injury case and received from the
alleged tortfeasor the sum of $15,000. Thereafter, the trustee filed suit
against the tortfeasor to recover damages for personal injuries. Defendant
moved for partial summary judgment under section 542(c) of the Code,"0
and the district court granted that motion. On appeal, the trustee contended that the release by the debtor constituted an avoidable post-petition transfer.'3
The court of appeals sided with the trustee but for a different reason.
The court reasoned that the debtor had no authority to release defendant
and hence the release was a nullity. 4 Section 542(c) did not cure the defect in defendant's position. That section protects persons who, without
knowledge of a bankruptcy case, pay a debt to a bankrupt rather than to
the trustee. Nothing in that section, however, gives the debtor authority
to settle and release a claim. The court held that the payment of $15,000
by defendant to the bankrupt fell within the provisions of section 542(c):
79. See, e.g., Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir.
1985); Byrd v. Gardinier, Inc., 831 F.2d 974, 975 (11th Cir. 1987).
80. "The statute, by its terms, refers to claims by employees, not by retired workers."
837 F.2d at 455. The court might have said that the statute, by its terms, refers to employment contracts and not to contracts that provide vested retirement benefits, which, though
directly related to employment, do not give rise to the problem the statute is designed to
address: claims of persons in a position to mitigate damages and that would require costly
litigation to limit in the absence of a statutory cap.
81. 858 F.2d 667 (11th Cir. 1988).
82. 11 U.S.C. § 542(c) (1982).
83. 858 F.2d at 668.
84. Id. at 669.
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When a person has no knowledge of bankruptcy proceedings, it is inequitable to require him or her to forfeit payments made toward a debt owing to the bankrupt merely because those payments were made to the
bankrupt rather than to the trustee. There is nothing inequitable, how-

ever, about requiring such a person to settle the ultimate amount of the
debt with the trustee instead of the bankrupt."

IV. DISCHARGE LITIGATION
In Byrd v. Alton (In re Alton)," the court strictly construed the provisions of Bankruptcy Rule 4007(c) s7 to deny an application for an extension of time to file a discharge complaint. Section 523(a)(3)(B) provides
that a debt is not discharged if the debtor does not schedule the debt in
time to permit the filing of a dischargeability complaint, "unless such
creditor had notice or actual knowledge of the case in time for such
timely filing and request."8 In In re Alton, the creditor filed an action in
federal district court against the debtor, alleging that the debtor had defrauded the creditor. Thereafter, the debtor filed a bankruptcy petition,
and debtor's counsel gave notice to the creditor's counsel that the debtor
had filed a bankruptcy case. Nonetheless, the debtor did not list the creditor on any schedule, and the creditor did not get any notice from the
bankruptcy court clerk's office regarding the date for the first meeting of
creditors or the last date for filing a complaint to deny discharge."
The court of appeals recognized that the debtor perhaps deliberately
"deprived creditor Byrd of official notice at various stages of the proceeding pursuant to the Bankruptcy Code by omitting Byrd from the creditor
list . . .," but it nonetheless rejected the creditor's position." "Despite
the misleading actions, inadvertent or intentional, of debtor Alton, the
time specification[s] set out in the Bankruptcy Code are sufficiently clear
to have placed an obligation on creditor Byrd to follow the case and to
take the timely action necessary to pursue his claim."1 The court did
observe that the creditor might have other recourse: "We leave it to the
Bankruptcy Court to decide whether debtor Alton's actions, if in bad
faith, can and should affect confirmation of his reorganization plan." '
Section 523(a)(6) of the Code provides that a debt arising from a willful
85.
86.
87.
88.
89.
90.
91.
92.

Id. at 670.
837 F.2d 457 (11th Cir. 1988).
BANKR. R. 4007(c) (1987).
11 U.S.C. § 523(a)(3)(B) (1982).
837 F.2d at 458.
Id.
Id. at 459.
Id.
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and malicious act may be nondischargeable.9 In Chrysler Credit Corp. v.
Rebhan," the court of appeals reviewed several lines of authority that
defined the term "willful and malicious." In Rebhan, the debtor had guaranteed a note to Chrysler Credit Corporation secured by cars financed
under a floor plan arrangement. When the dealer sold several cars out of
trust and the maker of the note failed to account for the proceeds,
Chrysler sued the guarantors." Appellant filed an action against Chrysler
in federal district court, alleging in part that he had a substantial involvement in the operation of the dealership. When appellant later took the
position that he was not involved with the dealership, the bankruptcy
court held that he was judicially estopped to deny substantial involvement." On the basis of that involvement, the bankruptcy court granted
partial summary judgment to Chrysler on its complaint, declaring the
debt nondischargeable for a willful and malicious act, which
was the con7
version of the trust funds. The district court affirmed.
In the court of appeals, the debtor contended that no clear and convincing evidence existed to show willful and malicious conversion of
Chrysler's property. Before Congress enacted the Code, the interpretation
of the term "willful and malicious" was based on the Supreme Court's
decision in Tinker v. Colwell." In Tinker, the Supreme Court ruled that
a debtor could commit a willful and malicious act with reckless disregard
of the consequences." The legislative history for section 523(a)(6), however, indicates Congress' intent to overrule Tinker.'10
Noting confusion in approaches to the issue following Congress' enactment of the Code and noting the absence of authority in the Eleventh
Circuit, 10T the court of appeals adopted the reasoning of the court in
02
United Bank of Southgate v. Nelson.1
That court held that Congress
meant to overrule Tinker only insofar as to proscribe the courts' application of the reckless disregard standard to a determination of willfulness.10 3 Thus, the court in United Bank concluded that an act is willful
only if the debtor can show that the act was in fact intentional, but the
court held that a party may still demonstrate maliciousness by showing
93.

11 U.S.C. § 523(a)(6) (1982).

94,
95.
96.
97.

842 F.2d 1257 (11th Cir. 1988).
Id,at 1259.
Id. at 1261.
Id. at 1258.

98. 193 U.S. 473 (1904).

99. Id. at 480-81.
100. S. REP. No, 989, 95th Cong., 2d Seas. reprinted in 1978 U.S.
NEws 5787, 5865.
101. 842 F.2d at 1263.
102. 35 Bankr. 766 (N.D. Ill. 1983).

103. Id. at 774.
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reckless disregard for the consequences of one's acts. 1°4 Based on these
standards, the court of appeals ruled that the bankruptcy court's finding
of clear and convincing evidence of both willfulness and maliciousness
under these standards was not clearly erroneous.105
V.

APPEALS

The judgment of the district court affirming an award of damages, but
remanding to the bankruptcy court for determination of entitlement to
legal fees, is not a final judgment subject to appeal under 28 U.S.C. §
158(d).'" For that reason, the Eleventh Circuit dismissed the appeal in
Miscott Corp. v. Zaremba Walden Co. (In re Miscott Corp.). 10 The court
stated that "[u]nder section 158(d) a decision is not final if on remand
the bankruptcy court is required to exercise significant judicial activity
involving considerable discretion."' " The possible award of attorney fees
was more than a ministerial act because "[tlo determine the appropriate
amount of attorneys' fees to be awarded, the bankruptcy court will need
to weigh the evidence, examine the credibility of the various witnesses,
9
' 10
and ultimately use its best judgment."

VI. GOOD FAITH
Last year's survey article" discussed the case of Natural Land Corp.
v. Baker Farms, Inc. (In re Natural Land Corp.),"' in which the court of
appeals affirmed an order dismissing a Chapter 11 case on the ground
that the debtor had filed the petition in bad faith. In Natural Land
Corp., the debtor had taken title to its sole asset shortly before the filing
of its petition. The court rejected the contention of the debtor that the
bankruptcy court should have at least considered a proposed plan of reorganization. In Phoenix Piccadilly,Ltd. v.Life Insurance Co. of Virginia
(In re Phoenix Piccadilly, Ltd.), 1 the court also affirmed an order of
dismissal on the ground of bad faith, again in the face of a possibly successful reorganization. The court held that "the prospects of a successful
reorganization do not override, as a matter of law, the finding of bad faith
104. Id.
105. 842 F.2d at 1264.
106. 28 U.S.C. § 158(d) (1982 & Supp. 11 1984).
107. 848 F.2d 1190 (11th Cir. 1988).
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Id. at 1193.
Drake & Massey, Bankruptcy, 39 MERCER L. Rv. 1155, 1165 (1988).
825 F.2d 296 (11th Cir. 1987).
849 F.2d 1393 (11th Cir. 1988).
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in this case or compel, as a matter of fact, a contrary finding."'13 The
evidence in the Phoenix Piccadilly case indicated that the debtor's principals threatened the secured creditors with delay if they tried to exercise
their rights under their security documents. 11' Further, the debtor filed
the Chapter 11 in a district other than the one in which the real property,
employees, and creditors were located."' In short, the debtor had created
a record that supported a finding that he had filed Chapter 11 for the
purpose of frustrating legitimate rights, rather than for the purpose of
reorganization. In conclusion, the court stated that "[t]he possibility of a
successful reorganization cannot transform a bad faith filing into one undertaken in good faith." '
VII. MISCELLANEOUS

In Merchants Bank v. Atchinson (In re Atchinson),"7 a bank sought
relief from the automatic stay to foreclose on collateral consisting of certain equipment that a corporation purportedly owned."' The debtor, a
natural person, resisted the motion on the grounds that the bank never
had a binding security agreement with the corporation and that in fact
the individual owned the equipment and the corporation, therefore, could
not pledge collateral that it did not own. Although the bank introduced
into evidence a security agreement signed by the debtor in his capacity as
president of the corporation, the lower courts adopted the debtor's testimony that he personally owned the equipment. 119 The debtor's success,
however, was short lived. The court of appeals reversed because the security agreement between the bank and the debtor's corporation unambiguously stated that the corporation warranted the title in the equipment. 110 Hence, the court should have excluded the debtor's testimony
under the parol evidence rule."'2 Further, even if the corporation did not
"own" the collateral, all that Alabama's Uniform Commercial Code requires is that a debtor have rights in the collateral.1 2' The court deter-

mined that the debtor's corporation had sufficient rights in the collateral
to permit the creation of a valid security interest under either one of two
theories. First, the court inferred that the debtor gave his permission to
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. at 1394.
Id. at 1394-95.
Id. at 1395.
Id.
832 F.2d 1236 (11th Cir. 1987).
Id. at 1237.
Id. at 1238.
Id. at 1238-39.
Id. at 1238.
ALA. CODE § 7-9-105 (1984).
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the corporation to grant a security interest in the collateral from the fact
that he owned the corporation and executed the security agreement,"
Second, the corporation's rights in the collateral amounted to more than
mere possession. Every day use and control are sufficient rights to permit
the user to create a valid security interest."2 '
In Federal Land Bank of Columbia v. McNeal (In re McNeal),12 the

court held that the business of cleaning chicken coops and selling the
manure did not constitute a farming operation within the meaning of section 101(20) of the Code.'" Hence, the debtor engaged in that business
was not entitled to file a Chapter 12 petition.1 27 The court observed that
Congress based the provisions of Chapter 12 on the debtor's need for protection from the cyclical nature of farming operations; the creditor paid
the debtor, on the other hand, in advance, and the debtor did not experience a risk of loss due to changes in weather or market conditions. 2 The
court also held that the activity in question was related not to a farming
business
managed by the debtor, but rather to the farming businesses of
12
others.
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