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I. NEw DIREMcTONS

A. Abolition of the Action-At-Law Doctrine: Feldspar Trucking v.
Greater Atlanta Shippers

Under 28 U.S.C. § 1292(a)(1) Congress has given the United States
Courts of Appeals jurisdiction over interlocutory orders of the district
courts "granting, continuing, modifying, refusing or dissolving injunc-
tions, or refusing to dissolve or modify injunctions, except where a direct
review may be had in the Supreme Court."' Until recently, under section
1292(a)(1) a court of appeals' denial or grant of a stay for the determina-
tion of an equitable defense in an action at law was immediately appeala-
ble according to the Enelow-Ettelson Doctrine, developed from Ettelson
v. Metropolitan Life Insurance Co.' and Enelow v. New York Life Insur-
ance Co.3 The United States Supreme Court, however, overturned the
highly criticized but often followed doctrine in Gulfstream Aerospace
Corp. v. Mayacamas Corp.'

The Eleventh Circuit's restatement of the Enelow-Ettelson Doctrine is
the Action-at-Law Doctrine, which was abolished shortly after Gulf-
stream in Feldspar Trucking Co. v. Greater Atlanta Shippers Associa-
tion.5 Under the Action-at-Law Doctrine:

[an] order staying or refusing to stay proceedings in the district court is
appealable under § 1292(a)(1) only if (a) the action in which the order

* Associate in the Law Offices of Wm. Scott Schulten, Atlanta, Georgia. American Uni-
versity of Beirut (B.A., 1982); Emory University (J.D., 1986). Co-Author, Appellate Practice
and Procedure, 39 MERCER L. Rsv. 1129 (1988). Member, State Bar of Georgia.
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1. 28 U.S.C. § 1292(a)(1) (1982).
2. 317 U.S. 188 (1942).
3. 293 U.S. 379 (1935).
4. 108 S. Ct. 1133 (1988).
5. 849 F.2d 1389 (11th Cir. 1988).
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was made is in an action which, before the fusion of law and equity, was
by its very nature an action at law; and (b) the stay was sought to permit
the prior determination of some equitable defense or counterclaim.

In Feldspar, the Greater Atlanta Shippers Association, Inc. ("GASA")
appealed an order of the United States District Court for the Northern
District of Georgia denying GASA's motion for stay of proceedings, pend-
ing referral to the Interstate Commerce Commission on the issue of
whether Feldspar's rates and charges were reasonable.7 Without the Ac-
tion-at-Law Doctrine, GASA's appeal was left to stand on one of two dif-
ficult alternatives. The first alternative, arising under 28 U.S.C. §
1292(a)(1), was to show that the district court's order "might have [a]
serious, perhaps irreparable, consequence and that the order may be 'ef-
fectually challenged' only by immediate appeal." Section 1291(a)(1) ap-
plies to injunctive orders, however, and "[an] order by a federal court
that relates only to the conduct or progress of litigation before that court
ordinarily is not considered an injunction and therefore is not appealable
under § 1292(a)(1)." 9

The second alternative was to fit the appeal within the confines of the
Cohen Doctrine, a three pronged test that virtually bars the door to ap-
peal.10 GASA failed to meet its burden on two of the three prongs of the
Cohen test: complete separability of issue and effective nonappealability
after final judgment.

B. Denial of Motion for Summary Judgment: Dismissal of Appeal

In Holley v. Northrop Worldwide Aircraft Services, Inc.,1" the Elev-
enth Circuit strongly criticized and dismissed an appeal from the denial
of a motion for summary judgment in which the party moving for sum-
mary judgment admitted that "(a) by trial the evidence produced by the
opposing party was sufficient to be presented to the jury; or (b) by trial
the evidence had been supplemented or changed in some manner

6. Id. at 1391 (citing Jackson Brewing Co. v. Clarke, 303 F.2d 844, 845 (5th Cir.), cert.
denied, 371 U.S. 891 (1962)).

7. Id.
8. Id.
9. Id. at 1392 (citing Morgantown v. Royal Ins. Co., 337 U.S. 254 (1949)).

10. The Cohen doctrine originates in Cohen v. Beneficial Indus. Loan Corp., 337 U.S.
541 (1949). The Cohen doctrine allows appeals to be taken from orders that (1) finally de-
termine claims entirely collateral to and separable from the substance of other claims in the
action, (2) require review because they present significant, unsettled questions, and (3) can-
not be reviewed effectively once the case is finally decided. See Huie v. Bowen, 788 F.2d 698,
701 (11th Cir. 1986); Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978). The court in Feld-
spar found that GASA failed to meet the first and third prongs of the Cohen test.

11. 835 F.2d 1375 (11th Cir. 1988).

[Vol. 401160



1989] APPELLATE PRACTICE 1161

favorable to the party who opposed summary judgment." '

Cross appellant (and movant) Northrop argued that the appellate court
should "rectify what [Northrop] considered to be a mistaken refusal to
grant summary judgment. ' 13 The Eleventh Circuit held that Northrop
could not appeal that denial because "Northrop [conceded] that by trial
the evidence was sufficient to be placed before the jury. 14 Following pre-
cedent set in the Tenth Circuit and other federal circuits,"' the court
stated that:

summary judgment is designed to weed out those cases so clearly merito-
rious or so clearly lacking in merit that the full trial process need not be
activated to resolve them. Summary Judgment was not intended to be a
bomb planted within the litigation at its early stages and exploded on
appeal; instead, it was intended as a device to diminish the effort, time,
and costs associated with unnecessary trials."

C. Notice of Appeal Filed Prior to Determination of Motion for Recon-
sideration (attorney fees): Finality of Judgment

The Housing Authority of the City of Montgomery ("Housing Author-
ity") settled with a class of tenants that brought an action against the
Housing Authority for rent overcharges in Norman v. Housing Authority
of Montgomery.1 7 After the settlement, the tenants moved for trial coun-
sel and fee counsel's fees. s

The United States District Court for the Middle District of Alabama
entered an award for trial counsel fees on September 26, 1986.19 The te-
nants moved for reconsideration of the September 26 order on October 6,
1986, seeking, in part, an award of fee counsel's fees. The district court
denied the motion on October 9, 1986, but requested further briefing and
documentation on the fee counsel's fees issue.20 On November 6, 1986, the

12. Id. at 1378.
13. Id. at 1377.
14. Id.
15. Boyles Galvanizing & Plating Co. v. Hartford Accident & Idem. Co., 372 F.2d 310

(10th Cir. 1967); Glaros v. H.H. Robertson Co., 797 F.2d 1564 (Fed. Cir. 1986), cert. dis-
missed, 479 U.S. 1072 (1987).

16. 935 F.2d at 1377. This decision is not unlike the Eleventh Circuit's decision in God-
dard v. Urrea, 847 F.2d 765 (11th Cir. 1988), also discussed in this Article, in which an
appeal from the denial of a motion for summary judgment on the basis of qualified immu-
nity when that claim was "denied because the case [required] substantial factual develop-
ment." Goddard, 847 F.2d at 769. Both cases barred appeals from denials of motions for
summary judgment that were essentially premature.

17. 836 F.2d 1292 (11th Cir. 1988).
18. Id. at 1295.
19. Id.
20. Id.
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tenants filed a notice of appeal, and on November 10, the district court
awarded tenant's fee counsel's fees in the amount of $1,046.32 in an order
that neither party appealed.21 Because the October 9 order was not a final
order under the express terms of 28 U.S.C. § 129122 or under the Federal
Rule of Civil Procedure 51(b),"1 and was not appealable as an interlocu-
tory order under 28 U.S.C. § 1292(b),2 4 the first issue that the Eleventh
Circuit addressed was jurisdiction."

Citing Bank South Leasing, Inc. v. Williams," the Eleventh Circuit
noted its previous determination that a district court's order, issued sub-
sequent to a premature notice, terminating the litigation cured any pre-
maturity in the appeal.'7 Citing Robinson v. Tanner, 8 however, the court
stated that the Bank South decision "may be incorrect" because it "was
not necessarily compelled by holdings of previous cases." 9

Previous cases had held that a subsequent final judgment cures a pre-
mature notice of appeal from an otherwise immediately appealable order,
but does not cure a "premature notice of appeal from an interlocutory
order that is not immediately appealable.' 0 Finding that the cases previ-
ous to Bank South did not necessarily foreclose the finding that a subse-
quent order terminating the litigation cured prematurity in the appeal
since "the rules governing attorney's fees cases are sui generis in many
respects.. .,,,s the court held that Bank South was "controlling law un-
til overruled by an en banc court."'s"

D. Appeal from Denial of Certification of Class by Person Who Settled
His Individual Claim

Although an appellant may not generally appeal a judgment to which
he has consented absent allegations of fraud, lack of actual consent, or
lack of subject matter jurisdiction,13 in Shores v. Sklar" the Eleventh
Circuit held that an individual could appeal an order denying class certi-

21. Id.
22. 28 U.S.C. § 1291 (1982).
23. FED. R. Civ. P. 51(b).
24. 28 U.S.C. § 1292(b) (1982).
25. 836 F.2d at 1295.
26. 778 F.2d 704 (11th Cir. 1985).
27. 836 F.2d at 1296.
28. 798 F.2d 1378 (11th Cir. 1986), cert. denied, 481 U.S. 1039 (1987).
29. 836 F.2d at 1296.
30. Id.
31. Id.
32. Id. (citing Bonner v. Pritchard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc)).
33. Swift & Co. v. United States, 276 U.S. 311, 314 (1928); Dorsey v. Armstrong World

Indus., Inc., 798 F.2d 1372, 1375 (11th Cir. 1986).
34. 844 F.2d 1485 (11th Cir. 1988).
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fication even though, subsequent to the denial of the certification, he had
settled his own individual claim." Shores deals with sixteen years of fac-
tual and procedural history, ranging from the United States District
Court to denial of certiorari in the United States Supreme Court,86 much
of which is not relevant to this discussion. The Eleventh Circuit opinion
in Shores is important because it affirms a panel decision in Love v.
Turlington,37 in which the court allowed a similarly situated party to
appeal."

In Shores, the court recognized an individual's personal stake in class
certification and his individual claim and noted that "a proposed class
representative retains a sufficient personal stake in the certification deci-
sion to appeal that denial of certification even after his own claim on the
merits has expired."3' The court found the issue of class certification suf-
ficiently independent to merit an appeal regardless of the individual's
settlement.'

Notably, the appellant in Shores had standing after the class settle-
ment in spite of the fact that he did not specifically reserve his right to
appeal from the final judgment.41 "Due to the established principle that
federal subject matter jurisdiction cannot be created by agreement of the
parties," the Shores court was persuaded by the Love panel's finding that
such an agreement was irrelevant to jurisdictional inquiry.4'

II. JURISDICTION

A. Jurisdiction Considered Even When Not Raised by Parties: Finality
of Orders in Bankruptcy Cases Under 28 U.S.C. § 158(d)

The Eleventh Circuit considered whether it had jurisdiction over an
appeal in In re Miscott Corp.,' even though the parties failed to raise the
issue. The court's jurisdiction in bankruptcy cases is based on 28 U.S.C. §
158(d) under which "a decision is not final if one remand the bankruptcy
court is required to exercise significant judicial activity involving consid-

35. Id. at 1485.
36. Id. at 1489.
37. 733 F.2d 2562 (11th Cir. 1984).
38. 844 F.2d at 1491.
39. Id. at 1490 (citing Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 404 (1980);

United States Parole Comm'n v. Geraghty, 445 U.S. 388,(1980)).
40. Id.
41. Id.
42. Id.
43. 848 F.2d 1190 (11th Cir. 1988). The court noted that it was required to examine that

question even though neither party raised it. Id. at 1192 (citing In re Downtown Properties,
Ltd., 749 F.2d 647, 650 (11th Cir. 1986)).
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erable discretion." In Miscott, Zaremba Walden Company filed an ad-
versary proceeding in the United States District Court for the Southern
District of Florida.4 The district court affirmed the decision of the bank-
ruptcy court on the issue of Miscott's liability for breach of contract, but
remanded the case to the bankruptcy court for further factual develop-
ment concerning Zaremba's entitlement to attorney fees."' Under these
facts, the Eleventh Circuit found that "enough remains for the bank-
ruptcy court that the decision [of the district court] cannot be considered
final.'

7

Normally, a district court order that includes a remand can be consid-
ered a "final decision" if "all that remains is the performance of ministe-
rial duties." The court in Miscott found that the remanded issue of the
appropriate amount of attorney fees would require the bankruptcy court
to "weigh the evidence, examine the credibility of various witnesses, and
ultimately use its best judgment" ' and, therefore, the court of appeals

44. Id. at 1192 (citing In re TCL Investors, 775 F.2d 1516, 1518 (11th Cir. 1985)). 28
U.S.C. § 158 states:

(a) The district courts of the United States shall have jurisdiction to hear appeals
from final judgments, orders, and decrees, and, with leave of court, from interlocu-
tory orders and decrees, of bankruptcy judges entered in cases and proceedings
referred to the bankruptcy judges under section 157 of this title. An appeal under
this subsection shall be taken only to the district court for the judicial district in
which the bankruptcy judge is serving.
(b)(1) The judicial council of a circuit may establish a bankruptcy appellate panel,
comprised of bankruptcy judges from districts within the circuit, to hear and de-
termine, upon the consent of all the parties, appeals under subsection (a) of this
section.
(2) No appeal may be referred to a panel under this subsection unless the district
judges for the district, by majority vote, authorize such referral of appeals
originating within the district.
(3) A panel established under this section shall consist of three bankruptcy judges,
provided a bankruptcy judge may not hear an appeal originating within a district
for which the judge is appointed or designated under section 152 of this title.
(c) An appeal under subsections (a) and (b) of this section shall be taken in the
same manner as appeals in civil proceedings generally are taken to the courts of
appeals from the district courts and in the time provided by Rule 8002 of the
Bankruptcy Rules. The court of appeals shall have jurisdiction over appeals from
all final decisions, judgments, orders, and decrees entered under subsection (a)
and (b) of this section.

Id.
45. Case no. 85-6613-CIV-WJZ.
46. 848 F.2d at 1191.
47. Id. at 1192.
48. Id. (citing Gulf Refining Co. v. United States, 269 U.S. 125, 136 (1925); Turner v.

Orr, 759 F.2d 817, 820 (11th Cir. 1985), cert. denied, 478 U.S. 1020 (1986); Matter of Fox,
762 F.2d 54, 55 (7th Cir. 1985)).

49. Id. at 1193.
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was not persuaded that the district court's ruling left only ministerial du-
ties to the bankruptcy court.

B. Notice of Appeal

Timely Filing of Notice of Appeal. According to the opinion in
Castle v. Sangamo Weston, Inc.,1° Anthony J. ("Tony") Martin was gen-
eral manager for Sangamo Weston's Sarasota facility and launched a
campaign to eliminate "old farts" over thirty-five because they were "part
of the cancer" that deterred productivity at the Sarasota Plant." Several
appellants in Castle were among those "elder" employees that Martin
terminated or demoted during implementation of a planned reduction in
force. The employees ranged in age from forty-one to fifty-seven." Castle
filed an individual discrimination complaint against Sangamo Weston,
and the remaining nine appellants subsequently filed their joint com-
plaint against the company. All appellants alleged age discrimination on
the part of Sangamo Weston."

At trial, Sangamo moved for directed verdict; the trial court reserved
judgment on the motion until after a jury verdict. The procedural chro-
nology of relevant events that led to the Castle appeal are as follows: (a)
March 5, 1986: the jury returned a verdict for all plaintiffs/employees; (b)
March 6, 1986: the district court heard Sangamo's motion for directed
verdict, Sangamo moved for judgment n.o.v. prior to arguments, and ar-
guments were heard on both motions; (c) After March 6, 1986, prior to
July 17, 1986, both parties supplied supplemental memoranda on issues
of judgment n.o.v. and motion for directed verdict; (d) July 17, 1986: the
district court issued judgment upon jury verdicts in an order entitled
"Judgments" and granted Sangamo's motion for judgment n.o.v. with
several conditions in an order entitled "Order and Judgment" and an "ac-
companying Memorandum Opinion." 4 In a most peculiar approach, the
trial judge in his 'Memorandum Opinion' ruled that the liquidated dam-
age[s] and front pay awards included in the 'Judgments' were made on
condition that 'the jury's verdict is allowed to stand [on appeal].' In fur-
ther anticipation of the possibility of his order granting Sangamo Wes-
ton's motion for judgment n.o.v. might be reversed on appeal, the district
judge made several other conditional rulings including denying reinstate-
ment of appellants into their former jobs and into the company's pension
plan, and rejecting the appellants' claim for an award of pension benefits

50. 837 F.2d 1550 (11th Cir. 1988).
51. Id. at 1553.
52. Id. at 1554.
53. Id.
54. Id.

1989] 1165
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in lieu of reinstatement into the pension plan." (e) July 25, 1986: The
procedural posture of this case then took a more complicated twist. "San-
gamo Weston filed a second, written motion for judgment n.o.v. to avoid
any possible contention that Defendant did not timely move for post-trial
relief;," (f) August 12, 1986: Appellants filed their first notice of appeal,
appealing from both the "Judgments" and the "Order and Judgment"; 7

(g) August 12, 1986: The district court entered its Order; (h) August 25,
1986: Appellants filed notice of appeal to the district court's "Order"; (i)
November 17, 1986: Appellants consolidate appeals for which notice was
given on August 12, 1986 and August 18, 1986.

The jurisdictional issue before the Eleventh Circuit was timeliness of
the notices in light of the appellees' second motion for judgment n.o.v.s'
Appellees' second motion for judgment n.o.v. "cast doubt as to the effect
of appellants' first notice of appeal, . . . which was filed after the second
motion for judgment n.o.v. was made."" This unusual procedure led to an
equally unusual response with the filing of a second notice of appeal. Ap-
pellee contended that appellants' first notice of appeal was premature be-
cause it preceded a disposition on the second motion for judgment n.o.v.1
Appellant argued that the second notice of appeal was an appeal only for
the "Order" of August 18, 1986, which did not refer to the document enti-
tled "Judgments" (the order entitled "Judgments" granted appellants eq-
uitable relief).2 Appellants argued that the August 18 "Order," which re-
fers specifically to the previous actions taken by the district court, had
the practical effect of entering a final judgment that validated an other-

55. Id. (citing Castle v. Sangamo Weston, Inc., 650 F. Supp. 250, 255-61, 277).
56. Id.
57. Id. at 1555.

58. Id.
59. Id. The first motion for judgment n.o.v. was presented to the court on May 6, 1986,

more than a month prior to the district court's entry of its first judgment on the jury ver-
dict. Fearing that motion was untimely, as Federal Rule of Civil Procedure 50(b) requires
filing of a motion for judgment n.o.v. not later than 10 days after entry of a judgment,
appellee filed its second motion for judgment n.o.v. on July 25, 1986. The second motion was
exactly the same as the first motion except for the date of filing.

60. 837 F.2d at 1555.
61. Id. Under the provision of Federal Rules of Appellate Procedure 4(a)(4)

if a timely motion under the Federal Rules of Civil Procedure is filed in the dis-
trict court by any party: (i) for judgment under Rule 50(b)... the time for ap-
peal for all parties shall run from the entry of the order . . . granting or denying
any.. . such motion. A notice of appeal filed before the disposition of any of the
above motions shall have not effect. A new notice of appeal must be filed within
the prescribed time measured from the entry of the order disposing the motion as
provided above.

62. 837 F.2d at 1554.
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wise premature notice of appeal."'
Federal Rule of Appellate Procedure 4(a)(4) e' specifically cites a Fed-

eral Rule of Civil Procedure 50(b)" motion as one of the four instances in
which a premature notice of appeal "shall have no effect."' ' 6 Accordingly,
the Eleventh Circuit found that the first notice of appeal was a nullity,
leaving only the second notice of the August 18 "Order" valid. The Elev-
enth Circuit did not, however, dismiss its consideration of the enumera-
tions of error raised in the first notice of appeal on issues of fairness.
Citing the United States Supreme Court decision in Foman v. Davis,",
the Eleventh Circuit held that consideration of the errors of enumeration
in both notices was not prejudice to the appellee."

Availability of Interlocutory Appeal of Denial of Motion to
Intervene. In United States v. Dallas County Commissioners,6' the
Eleventh Circuit dealt with the distinction between the finality of denial
of a rule 24(a)7" motion to intervene as a matter of right and denial of a

63. Id. Premature notices of appeal have been validated by such orders in various cir-
cumstances. See Jetco Elec. Indus., Inc. v. Gardiner, 473 F.2d at 1231 (appeal from non-final
order was validated when second non-final order considered together with the first non-final
order effectively terminated all litigation among the parties); Cape May Green, Inc. v. War-
ren, 698 F.2d 179 (3d Cir. 1983) (premature appeal of grant of motion for summary judg-
ment validated when remaining crossclaim on a collateral matter was dismissed); Pireno v.
New York State Chiropractic Ass'n, 650 F.2d 387 (2d Cir. 1981) (appeal from judgment
entered for two of three defendants threatened by appeals court as effective as of the date of
judgment was entered in favor of last remaining defendant); Richerson v. Jones, 551 F.2d
918, 922 (3d Cir. 1977) (appeal from non-final order which is followed by a final order "may
be regarded as an appeal from the final order in the absence of a showing of prejudice to the
other party."); see generally Robinson v. Tanner, 798 F.2d 1378 (11th Cir. 1986) (summary
of case law concerning premature notices of appeal).

64. FED. R. App. P. 4(a)(4).
65. FED, R. Civ. P. 50(b).
66. 837 F.2d at 1577; see Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 60

(1982) (notice of appeal filed before disposition of motion for a new trial is ineffective for
appellate jurisdiction because under Federal Rules of Appellate Procedure 4(a)(4), as
amended in 1979, the premature notice of appeal "was not merely defective; it was nullity").
Id.

67. 371 U.S. 178 (1962).
68. 837 F.2d at 1558 (citing Foman v. Davis, 371 U.S. at 181-82). The court stated that:

[i]t is too late in the day and entirely contrary to he spirit ofthe Federal Rules of
Civil Procedure for decisions on the merits to be avoided on the basis of such
mere technicalities. The Federal Rules reject the approach that pleading is a game
of skill in which one misstep by counsel may be decisive to the outcome and ac-
cept the principle that the purpose of pleading is to facilitate a proper decision on
the merits.

Id.
69. 850 F.2d 1433 (11th Cir. 1988).
70. FED. R. Civ. P. 24(a).
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rule 24(b)" motion for permissive intervention and the appealability of
each. The court noted that the denial of a motion to intervene as a matter
of right under rule 24(a) is final and appealable. 2 In this case, the court
found that an appeal from the district court's denial of a rule 24(b) mo-
tion for permissive intervention was untimely under Federal Rule of Ap-
pellate Procedure 4, because it was filed twenty months after such
denial.73

C. Finality of Judgment Order

Appeal from Order Dismissing Complaint with Leave to
Amend. In re United States v. Garcia,4 one of the more than nine hun-
dred suits the United States filed in which it sought to impose fines under
8 U.S.C. § 132375 against persons illegally bringing aliens to the country
in the Muriel boatlift, was appealed from an order that a judge in the
United States District Court in the Southern District of Florida, who pre-
sided over ninety of the cases, issued.76 In July 1985, sixty-two of the
cases were dismissed in a boilerplate order, issued sua sponte, for failure
to state a claim, and "the district court granted the United States 30 days
leave to amend its complaint" that "would have had the effect of reinstat-
ing each individual action." After thirty days expired, the United States
appealed the dismissals."

Appellees challenged appellate jurisdiction on the ground of timeliness,
and on December 23, 1985, the Eleventh Circuit dismissed the appeals
without opinions for lack of jurisdiction.7 In February 1986, the govern-
ment filed motions for reconsideration of the sua sponte orders in the
district court." The court dismissed these motions on the ground that
they were "grossly untimely," and the government filed a subsequent mo-

71. FED. R. Civ, P. 24(b).
72. 850 F.2d 1442 (citing Brotherhood of R.R. Trainmen v. Baltimore & Ohio R.R., 331

U.S. 519, 524 (1947); Sellers v. United States, 709 F.2d 1469, 1471 (11th Cir. 1983)).
73. Id. FED. R. App. P. 4 states in relevant part:

(a) Appeals in Civil Cases
(1) in a civil case in which an appeal is permitted by law as of right form a district
court to a court of appeals the notice of appeal required by Rule 3 shall be filed
with the clerk of the district court within 30 days after the date of entry of the
judgment of order appealed from; but if the United States or an office or agency
thereof is a party, the notice of appeal may be filed by any party within 60 days
after each entry.

74. 844 F.2d 1528 (11th Cir. 1988).
75. 8 U.S.C. § 1323 (1982).
76. 844 F.2d at 1530.
77. Id.
78. Id.
79. Id.

1168 [Vol. 40
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tion for reconsideration in May 1986, in which it sought to have all sixty-
two cases remanded to the Immigration and Naturalization Service
("INS").60

The government's appeal was on a petition for writ of mandamus in
which it sought an order requiring the district court to remand all sixty
cases to the INS."' The Eleventh Circuit held:

[iun dismissing the complaint, the district court may also provide for a
stated period within which a plaintiff may amend the complaint. If the
plaintiff does not amend the complaint within the time allowed, no
amendment may be made absent leave of court, and the dismissal order
becomes final at the end of the stated period. For appeal purposes, we
hold that the order of dismissal in this situation becomes final upon the
expiration of time allowed for amendment.2

The appellate court also noted that a district court's order dismissing
with leave to amend for a stated period of time can become final by the
act of appeal even if the appellate court takes that appeal prior to the
expiration of the time in which leave to amend is granted. In that in-
stance, the appealing party also waives its right to amend under the dis-
trict court's order.8s

Pretrial Sanctions under Rule 11. In Ortho Pharmaceutical Corp.
v. Sona Distributors," the court found an order imposing pretrial sanc-
tions under rule 11 of the Federal Rules of Civil Proceduress to be imme-
diately appealable under either the practical finality or collateral order
exception to the final judgment rule."' Appellants filed their appeal from
an order granting attorney fees to plaintiffs who "incurred tens of
thousands of dollars in attorney fees and costs in defending against [ap-
pellants'] motion for dismissal.""'

The motion to dismiss was based on the lack of personal jurisdiction
resulting from the separate identity of appellants Sona Distributors, Inc.

80. The government argued remand to the INS was appropriate in light of the Eleventh
Circuit 1985 decision of Pollgreen v. Morris, 770 F.2d 1536 (11th Cir. 1985).

81. 844 F.2d at 1531 n.2 (citing Schuurman v. Motor Vessel "Betty K.V.," 798 F.2d 442
(11th Cir. 1986)).

82. Id. at 1531 (citing Shuurman, 798 F.2d at 445). The citation from Shuurman arose
from the court's review of Czeremcha v. International Ass'n of Machinists & Jaerospace
Workers, 724 F.2d 1552 (11th Cir. 1984), along with United States v. Mayton, 335 F.2d 153
(5th Cir. 1964) and United Steelworkers of Am. v. American Int'l Aluminum Corp., 334 F.2d
147 (5th Cir. 1964), cert. denied, 379 U.S. 991 (1965).

83. 844 F.2d at 1531 n.3.
84. 847 F.2d 1512 (11th Cir. 1988).
85. F., R. Civ. P. 11.
86. 847 F.2d at 1515.
87. Id. at 1514.

1989] 1169
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and Elmcrest Trading, Ltd." The district court found that "Elmcrest
could ground no reasonable, good faith request to dismiss on the idea that
it was an independent entity lacking the requisite personal ties to Flor-
ida"'' because "the shareholders and directors of Elmcrest, a Hong Kong
company, and of Sona, a company doing business in Florida, were almost
identical and because the business of the two companies was closely inter-
twined."' 0 The Eleventh Circuit found that the effect of an order requir-
ing a party to pay significant attorney fees and costs prior to final judg-
ment was immediately appealable under the doctrine of practical finality
established in Forgay v. Conrad," and was also immediately appealable
under the collateral order exception the court set forth in Cohen v. Bene-
ficial Industrial Loan Corp." The grant of substantial attorney fees fell
under the Forgay doctrine of practical finality because it directed "imme-
diate delivery of physical property and [subjected] the losing party to ir-
reparable harm if [review] was delayed until the case [was] concluded."'"
The Eleventh Circuit found that the grant of substantial pre-judgment
rule 11 sanctions met all three criteria under the Cohen doctrine.

In contrast to the Eleventh Circuit's allowance of an appeal from an
order granting pre-judgment rule 11 sanctions, the Eleventh Circuit
found that an order denying interim attorney fees under the Equal Access
to Justice Act" ("EAJA") and the Civil Rights Attorneys Fees Awards
Act ("Section 1988")" was not immediately appealable because it was not
a final order under 28 U.S.C. § 1291.' The Eleventh Circuit did not dis-
cuss exceptions to the finality rule, however, it did review the doctrine of
finality and its purposes in support of its finding. The court stated that
finality, within the meaning of section 1291, "does not necessarily mean
the last order that could possibly be made in the case." In resolving the
question of finality, the most important competing considerations are the
inconvenience and costs of piecemeal review on the one hand and the

88. Id.
89. Id.
90. Id.
91. Id. at 1515 (citing Forgay, 47 U.S. (6 How.) 201, 12 L. Ed. 404 (1848)).
92. Id. (citing Cohen, 337 U.S. at 541).
93. Id. (citing In re Martin Bros. Toolmakers, 806 F.2d 1435, 1437 (11th Cir. 1986)).
94. Id. The Cohen doctrine is discussed in supra note 10.
95. Equal Access to Justice Act, Pub. L. No. 96-481, 96 Stat. 2325 (1980) (codified as

amended at 5 U.S.C. § 504 (Supp. IV 1986) and 28 U.S.C. § 2412 (Supp. IV 1986)).
96. Civil Rights Act, Pub. L. No. 94-559, 90 Stat. 2641 (codified as amended at 42 U.S.C.

§ 1988 (1982)).
97. 847 F.2d at 1515 (citing 28 U.S.C. § 1291).
98. Haitian Refugee Center v. Meese, 791 F.2d 1489, 1493 (11th Cir. 1986) (citing Gilles-

pie v. United States Steel Corp., 379 U.S. 148, 152 (1964)).
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danger of denying justice by delay on the other."" In another formula-
tion, the Supreme Court has said that a district court order is not appeal-
able unless it "conclusively determines the disputed question, resolves an
important completely separate from the merits of the action, and is effec-
tively unreviewable on appeal from a final judgment."1"0

In Ray v. The Florida Cabinet,1'0 appellants moved for interim attor-
ney fees under the "catalyst" theory described in Martin v. Heckler.10 2

Appellants claimed that they were prevailing parties for EAJA and sec-
tion 1988 purposes "because their lawsuit was a catalyst motivating de-
fendants to provide the primary relief sought in a manner desired by liti-
gation.' 0 3 Appellants argued that the suit they filed in the United States
District Court for the Southern District of Florida caused the United
States Army Corps of Engineers, the only remaining defendant in the ac-
tion, to withdraw a cease and desist order that had been included in the
renewal of a lease requiring realignment of appellants' marina docks to
certain setback provisions and that the withdrawal of the cease and desist
order was the purpose of filing suit.'1 Appellants' motion for summary
judgment, the Corps renewed motion to dismiss, and appellants' motion
to strike that motion to dismiss were still pending in the district court at
the time of the appeal, and a hearing had been held before a magistrate
court in which the magistrate court determined that appellants were not
prevailing parties under either Section 1988 or EAJA.105 It was upon the
magistrate court's findings that the district court denied the motion for
interim appeal.106

Jurisdiction Not Present Because Denial of Order Compel-
ling Arbitration Not "Final Order." In Administrative Management
Services v. Royal American Managers, Inc.,"0 7 the Eleventh Circuit held
that a district court's denial of a motion to compel arbitration was not a
"final order" and was therefore unappealable at the time the court en-
tered it.lo8 Administrative Management Services, Ltd. ("AMS") sued

99, Gillespie, 379 U.S. at 152-53 (quoting Dickenson v. Petroleum Conversion Corp.,
338 U.S. 507, 511 (1950), quoted in Haitian Refugee Center, 791 F.2d at 1493)).

100. Coopers & Lybrand v. Livesay, 437 U.S. 463, 468 (1978) (quoted in Ruiz v. Estelle,
609 F.2d 118, 119 (5th Cir. 1980)). The Eleventh Circuit's discussion is found at 845 F.2d at
311, 313.

101. 845 F.2d 311 (11th Cir. 1988).
102. 773 F.2d 1145 (11th Cir. 1985).
103. 845 F.2d at 313 (citing Martin, 773 F.2d at 1149).
104. Id. at 312.
105. Id.
106. Id. at 313.
107. 854 F.2d 1272 (11th Cir. 1988).
108. Id. at 1276.
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Omaha Indemnity Company ("01") and Royal American Managers
("RAM") for breach of a reinsurance agreement and for fraud.1" As a
result of o0's revocation of RAM's authority to accept reinsurance on be-
half of 01, AMS unwittingly wrote business in excess of its maximum
capacity to insure. When State authorities discovered AMS's overexten-
sion, they ordered AMS to stop writing policies altogether.110

The management agreement between 01 and RAM contained an arbi-
tration clause that those parties followed. AMS refused to arbitrate under
an arbitration clause contained in the reinsurance agreement between 01,
AMS, and RAM."' 01 moved the district court to enforce the arbitration
clause against AMS.'11 The district court entered an order denying O's
motion on the ground that the arbitration clause was void for lack of con-
sideration and for indefiniteness.'1 8

01 argued that the Eleventh Circuit had jurisdiction over its appeal as
the order appealed from was a "final order" under 28 U.S.C. § 1291,1"4 or
was excepted from the requirement of finality under the collateral order
doctrine or as an interlocutory order under 28 U.S.C. § 1292.115 The ap-
pellate court found 01 incorrect on all three jurisdictional arguments.'

According to the Eleventh Circuit, 01's appeal was not from a "final
order" because o's motion for order compelling arbitration did not in-
clude all claims; and therefore, its denial did result in a final order.1 The
appeal did not fall into the "collateral order" exception of the finality
requirement under the three prong test of the Cohen Doctrine because 01
failed to show that the appellate court could not effectively review the
district court's order on appeal after final judgment.118 Finally, the court
could not find jurisdiction under 28 U.S.C. § 1292(a)(1),"I which grants
appellate courts jurisdiction over orders "granting, continuing, modifying,
refusing or dissolving injunction, or refusing to dissolve or modify injunc-
tions. '"8 The appellate court held that the United States Supreme
Court's recent decision in Gulfstream Aerospace v. Mayacamas Corp. 81

109. Id. at 1273.
110. Id.
111. Id. at 1274.
112. Id.
113. Id.
114. 28 U.S.C. § 1291 (1982).
115. 854 F.2d at 1274; 28 U.S.C. § 1292 (1982).
116. 854 F.2d at 1274.
117. Id. at 1276.
118. Id. at 1278. The three prong test of the Cohen doctrine is discussed in supra note

10.
119. 28 U.S.C. § 1292(a)(1) (1982).
120. 854 F.2d at 1278.
121. 108 S. Ct. 1133 (1988).
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narrowed appellate jurisdiction under 28 U.S.C. § 1292(a)(1) to "orders
that have the practical effect of granting or denying injunctions and have
serious, perhaps, irreparable, consequence. "112 Although the Eleventh Cir-
cuit implied that it might have found jurisdiction under the broader, pre-
Gulfstream application of 28 U.S.C. § 1292(a)(1), it held that 01 failed to
meet the more limited application set out in Gulfstream. 2

Order Permitting Discovery in Face of Stay Pending Arbi-
tration Immediately Appealable. In a two-paragraph opinion, the
Eleventh Circuit held that "[a] denial of a stay of judicial proceedings
pending arbitration is immediately appealable." ' ,' Although it is not clear
from the opinion, the facts did not match the ruling because the parties
apparently entered into an agreement to arbitrate after which a motion
for stay of proceedings was filed. The court denied the motion, and it was
from that order denying the motion for stay that the appeal was taken.' 5

The Eleventh Circuit specifically did not address the issue whether the
district court could have ordered discovery to aid the arbitration if it had
found some special need for the discovery under Bigge Crane & Rigging
Co. v. Docutel Corp.126

D. Identity of Parties

Under the Federal Rules of Appellate Procedure, a notice of appeal
must specify the parties taking the appeal, as well as, designate the judg-
ment or order the parties appeal from and the name of the court that
takes the appeal.27 In Cotton v. United States Pipe & Foundry Co., s

the Eleventh Circuit Court of Appeals harshly applied this rule to elimi-
nate jurisdiction with respect to four persons from an appeal when the
notice of appeal did not specifically name those four parties.''

In Cotton, several individual members of a previously certified class
under Federal Rules of Civil Procedure 23(b)(2)130 sought to individually

122. 854 F.2d at 1278 (citing Gulfstream, 108 S. Ct. at 1142-43).
123. Id. at 1279. The Enelow-Ettleson Doctrine and the related Action-at-Law Doctrine

set out the broader pre-Gulfstream application of 28 U.S.C. § 1292(a)(1'). That doctrine is
dealt with in detail in the discussion entitled "Abolition of the action-at-law doctrine: Feld-
spar Trucking v. Greater Atlanta Shippers" above.

124. Suarez-Valdez v. Shearson Lehman Am. Express, Inc., 845 F.2d 950, 951 (11th Cir.
1988) (citing Dimestien v. Whiteman, 759 F.2d 1514, 1515 (11th Cir. 1985)).

125. 845 F.2d at 951.
126. 371 F. Supp. 240 (S.D.N.Y. 1973); see also Ferro Union Corp. v. S.S. Ionic Coast, 43

F.R.D. 11 (S.D. Tex. 1967).
127. FED. R. ApP. P. 3(c).
128. 856 F.2d 158 (11th Cir. 1988).
129. Id. at 159.
130. FED. R. Civ. P. 23(b)(2).
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appeal from a consent decree that the class had entered into.131 In an
attempt to represent appellants Cotton, Herrod, Brown, Davis, Jackson,
and Stockdale, attorney Homer Coke filed a notice of appeal "stating that
'the named Plaintiffs herein, on behalf of themselves and all others simi-
larly situated, hereby appeal .... ' ",32 The notice actually named only
Herrod and Cotton. Because the individuals were no longer members of a
certified class, the Eleventh Circuit held that the unnamed plaintiffs were
not appellants under the defective notice of appeal.138

The court rejected the exception to rule 3(c)134 stating that "[w]hile
mere failure to comply with rule 3(c)'s technical requirements will not
preclude the court from hearing an appeal on the merits,. . . a petitioner
must still file the functional equivalent of a notice of appeal." ' The
court was unpersuaded that petitioner had met the specificity require-
ment of rule 3(c), because designation of only two out of six appellants
did not give fair notice to the specific individuals or entities seeking an
appeal' 3 Even the magistrate of the court, who presided over a hearing
to determine the identity of the parties, was unable to determine fully
whether Homer Coke represented all six proposed appellants."3 '

III. STANDARDS OF REVIEW

A. Judgments N.O.V.

In Castle v. Sangamo Weston, Inc.,138 the Eleventh Circuit held that
the standard of review for a judgment n.o.v. is the same as that used by
the district court to determine whether to grant a motion for judgment
n.o.v.1 ' "[T~he evidence the parties present at trial must be considered in
the light and with all reasonable inferences most favorable to the party
opposed to the motion."14 0 The court applied the test of whether "reason-
able men could not arrive at a contrary verdict" and held that "[w]here
substantial conflicting evidence is presented such that reasonable people
in the exercise of impartial judgment might reach different conclusions,

131. 856 F.2d at 159.
132. Id. at 161.
133. Id.
134. FErD, R. App. P. 3(c).
135. 856 F.2d at 162 (citing Torres v. Oakland Scavenger Co., 108 S. Ct. 2405, 2407

(1988)).
136. Id.
137. Id.
138. 837 F.2d 1550 (11th Cir. 1988). Castle v. Sangamo is also discussed at length in the

section of this Article entitled "Jurisdiction, Timeliness of Notice of Appeal."
139. 837 F.2d at 1558.
140. Id. (citing Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Cir. 1969) (en banc)).
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the motion should be denied."1"

B. Award of Damages in Federal Tort Claims Act

In Cole v. United States,14
2 the court held that "[tihe clearly erroneous

standard governs the review of factual determinations in F[ederal] T[ort]
Claims] A[ct] actions, including the determination of damages.' 4 8 The
lower court's findings are clearly erroneous when "after reviewing all the
evidence, [the appellate court is] left with [a] definite and firm conviction
that a mistake has been committed."14

In Cole, the district court had not itemized its damage award of
$384,000 as Federal Rule of Civil Procedure 52(a) required.' " Taking ap-
pellant's actual contended damages of $465,000 in lost future wages, con-
servatively estimated, and $113,250 in past wages and insurance protec-
tion,"" the Eleventh Circuit held that the district court's award of
damages was not clearly erroneous because future wages had to be dis-
counted to present value."17

141. Id.

142. 861 F.2d 1261 (11th Cir. 1988).

143. Id. at 1263 (citing Ferrero v. United States, 603 F.2d 510, 512 (5th Cir. 1979); Davis
v. Marsh, 807 F.2d 908, 913 (11th Cir. 1987)).

144. Id. (citing United States v. Gypsum Co., 333 U.S. 364, 395 (1948)).

145. Id. FEn. R. Civ. P. 52(a) states:

(a) EFFECT. In all actions tried upon the facts without a jury or with an advisory
jury, the court shall find the facts specially and state separately its conclusions of
law thereon, and judgment shall be entered pursuant to rule 58; and in granting or
refusing interlocutory injunctions the court shall similarly set forth the findings of
fact and conclusions of law which constitute the grounds of its action. Requests
for findings are not necessary for purposes of review. Findings of fact, whether
based on oral or documentary evidence, shall not be set aside unless clearly erro-
neous, and due regard shall be given to the opportunity of the trial court to judge
of the credibility of the witnesses. The findings of a master, to the extent that the
court adopts them, shall be considered as findings of the court. It will be sufficient
if the findings of fact and conclusions of law are stated orally and recorded in
open court following the close of the evidence or appear in an opinion or memo-
randum of decision filed by the court. Findings of fact and conclusions of law are
unnecessary on decisions of motions under Rules 12 or 56 or any other motion
except as provided in Rule 41(b).

FED. R. Civ. P. 52(a).

146. 861 F.2d at 1263.

147. Id. To solve its dilemma the court remanded the case on other grounds and in-
structed the district court to itemize the damages awarded taking into account required
discount rates and tax deductions. Id.
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C. Certification of a Class: Effect of Counsel's Failure to Object

In Crum v. Housing Authority,148 the district court's certification of a
class of low-income housing applicants was appealed on the ground that
the district court "fail[ed] to define the class to include . . . low-income
persons who will seek (and be denied) admission to low-income housing
in the future."'149 The Eleventh Circuit ruled that "[a] district court's
class certification order will not be reversed unless the court abused its
discretion or applied impermissible legal criteria or standards."'"0

The court never clearly addressed the issue of whether the district
court abused its discretion in failing to include future applicants in the
class because appellants failed to object to the district court's exclusion of
future applicants, and failed to bring the issue to the court's attention on
appeal of appellee's motion for reconsideration of the certification order
and cross motion for summary judgment."5' The court held that "we are
reluctant to find reversible error where the plaintiffs fail to complain in
the district court."'52 Appellants' "silence and acquiescence" was, there-
fore, the primary force in the court of appeals' determination to affirm
the district court's grant of summary judgment in spite of the fact that
the very certification was the foundation for finding the issue moot.15

D. Judicial Disqualification

In Giles v. Garwood,'" appellant challenged the district court's denial
of his motion for the court's disqualification. The Eleventh Circuit held
that its review was limited to determining "whether the district court
abused its discretion in denying the disqualification motion."1 55 The court
found that only if a reasonable person would question a judge's impartial-
ity, or if the judge has a personal bias against the party, should a judge

148. 841 F.2d 376 (11th Cir. 1988).
149. Id. at 378.
150. Id. (citing Walker v. Jim Dandy Co., 747 F.2d 1360, 1363 (11th Cir. 1984); Lawler v.

Alexander, 698 F.2d 439, 441 (11th Cir. 1983); Bailey v. Ryan Stevedoring Co., 528 F.2d 551,
553 (5th Cir. 1976), cert. denied, 429 U.S. 1052 (1977)).

The court further held that the district court's determination of the size of a class is "final
unless abuse is shown." Id. (citing Carey v. Greyhound Bus Co., 500 F.2d 1372, 1380 (5th
Cir. 1974)); see Mattern v. Weinberger, 519 F.2d 150, 158-59 (3d Cir. 1975), vacated on
other grounds, 425 U.S. 987 (1976); cf. Califano v. Yamasaki, 442 U.S. 682, 703 (1979)
(abuse of discretion standard of review applies to most issues arising under rule 23).

151. 841 F.2d at 378.
152. Id. at 379.
153. Id.
154. 853 F.2d 876 (11th Cir. 1988), cert. denied, 109 S. Ct. 1164 (1989).
155. 853 F.2d at 878 (citing Davis v. Board of School Comm'rs, 517 F.2d 1044, 1052 (5th

Cir. 1975), cert. denied, 425 U.S. 944 (1976)).

1176 [Vol. 40



APPELLATE PRACTICE

disqualify himself.1"6 The court further stated that "[tihe bias must arise
from an extrajudicial source, except in the rare case where such pervasive
bias and prejudice is shown by otherwise judicial conduct as would consti-
tute bias against a party." 15' The court gave great deference to the dis-
trict court's decision and noted that "irrational, unsupported, and tenu-
ous allegations by an appellant" could not support a finding of abuse of
discretion on the issue of recusal.1"8

E. Existence of Discriminatory Intent vel non in an Action Brought
Under 42 U.S.C. §§ 1981, 1983; Civil Rights Act of 1964 §§ 701 to -
1983, As Amended 42 U.S.C. § § 2000(e) to -2000(e) (17)

In Hill v. Metropolitan Atlanta Rapid Transit Authority,1" the Elev-
enth Circuit held that the standard of review for a fact finder's ruling on
the existence of discriminatory intent vel non in a civil rights action was a
purely factual question if the parties have fully tried the case, and there-
fore, is subject to the clearly erroneous standard of review.' 60 When the
plaintiff's claims are based on disparate treatment, he or she must pre-
sent a prima facie showing of the employer's discriminatory intent16

which, in turn, gives rise to a rebuttable presumption of the employer's
racially discriminatory practices."6 ' After a full trial of the case, the pre-
sumption drops and the question of a prima facie case is no longer rele-
vant.""' Conversely, where a directed verdict is entered against a plaintiff
for failure to make a prima facie case, the issue of whether the court erred
is one of legal sufficiency, and the review is plenary.'"

F. District Court's Findings on Discrimination

In Lake v. B.F. Goodrich Co.,166 the Eleventh Circuit reaffirmed that an
appellate court should not reverse the standard of review of a district
court's findings based on discrimination unless there is a showing that the
findings are clearly erroneous.'" The court noted "[in particular the
findings of undue hardship and more than deminimus cost are to be upset

156. Id.
157. Id. (citing Davis, 517 F.2d at 1051).
158. Id. (citing United States v. Greenough, 782 F.2d 1556, 1558-59 (11th Cir. 1986)).
159. 841 F.2d 1533 (11th Cir. 1988).
160. Id. at 1538.
161. Id. (citing United States Postal Serv. v. Aikens, 460 U.S. 711, 715-16 (1983); Mc-

Donell-Douglas Corp. v. Green, 411 U.S. 792, 805 (1973)).
162. Id. (citing Texas Dep't of Community Affairs v. Burdine, 450 U.S. 248, 255 (1981)).
163. Id. (citing Aikens, 460 U.S. at 716; Burdine, 450 U.S. at 255 n.10).
164. Id. (citing Furnco Constr. Corp. v. Waters, 438 U.S. 567, 576 (1978)).
165. 837 F.2d 449 (11th Cir.), cert. denied, 109 S. Ct. 784 (1988).
166. 837 F.2d at 451.
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only if they are clearly erroneous."' 7 In support of its finding, the Elev-
enth Circuit found the Supreme Court's language in Anderson v. Besse-
mer City' persuasive, and cited the following language from the Ander-
son opinion:

If the district court's account of the evidence is plausible in light of the
record viewed in its entirety, the court of appeals may not reverse it even
though convinced that had it been sitting as the trier of fact, it would
have weighed the evidence differently. Where there are two permissible
views of the evidence, the factfinder's choice between them cannot be
clearly erroneous .... Based on our own reading of the record, we can-
not say that either interpretation of the facts is illogical or implausible.
Each has support in inferences that may be drawn from the facts in the
record; and if either interpretation had been drawn by a district court on
the record before us, we would not be inclined to find it clearly
erroneous.6o

G. Judicial Assistance to Foreign Governments

The district court's decision to grant judicial assistance to a foreign
country is broad and the court of appeals will overturn it only when there
is a clear abuse of discretion. The Eleventh Circuit restated its firm appli-
cation of this rule on at least two occasions in 1988 in In re Request for
Assistance from Ministry of Legal Affairs of Trinidad and Tobago17 0 and
in Lo Ka Chun v. Lo To.'7 '

H. Attorney Misconduct

District courts have as much discretion when determining issues of at-
torney misconduct as a trier of fact has in deciding questions of fact. In
Allstate Insurance Co. v. James,172 the Eleventh Circuit applied an abuse
of discretion standard to review the district court's action in overruling
objections to Allstate's closing argument to the jury. 7 3 Allstate told the
jury that they could control the cost of insurance with a verdict in favor

167. Id. The court cited the following cases in discussion. Anderson v. Bessemer City,
470 U.S. 564, 573, 580 (1985); Carmichael v. Birmingham Saw Works, 738 F.2d 1126, 1129
(11th Cir. 1984); Pullman-Standard v. Swint, 456 U.S. 273, 290 (1982); Wisner v. Truck
Central, 784 F.2d 1571, 1573 (11th Cir. 1986); Turpen v. Missouri-Kansas-Texas R.R., 736
F.2d 1022, 1026 (5th Cir. 1984); Brenner v. Diagnostic Center Hosp., 671 F.2d 141, 146 (5th
Cir. 1982).

168. 470 U.S. 564 (1985).
169. 837 F.2d at 452 (citing Anderson, 470 U.S. at 564, 574-77).
170. 848 F.2d 1151 (11th Cir. 1988), cert. denied, 109 S. Ct. 784 (1989).
171. 858 F.2d 1564 (11th Cir. 1988).
172. 845 F.2d 315 (11th Cir. 1988).
173. Id. at 316.
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of Allstate voiding a homeowner's policy under which the Jameses, whom
Allstate suspected of arson, sought to recover for the loss of their home. 174

The Eleventh Circuit set out the standard governing its review as follows:

Under federal law, the trial judge is given considerable discretion to con-
trol the tone of counsels' arguments and, absent an abuse of discretion,
the decision of the trial court, which has had the opportunity to hear the
offensive remarks within the context of the argument and to view their
effect on the jury, should not be disturbed .... 71

The court found that an appeal to the economic interest of the jury, by
suggestion that a verdict for the insurance company would help reduce
everyone's insurance rates, was "highly inflammatory and tailored to ap-
peal to the listener's self interest."' 7 The court noted that "[e]very indi-
vidual who drives a car, owns a home, or carries health or malpractice
insurance has felt the effect of the recent insurance crisis. . . .An appeal
to an individual's personal finances is a powerful argument that needs no
added persuasion. 17 7 The court also found an abuse of discretion par-
tially because of the amplification of Allstate's plea through the denial of
the Jameses' objection, and refusal to give curative instructions, all of
which must have had a strong impression on the jury.17

I. Discovery Sanctions

In Navarro v. Cohan,'79 the Eleventh Circuit cited its decisions in
Hashemi v. Campaigner Publications, Inc."' and Adolph Coors Co. v.
Movement Against Racism and the Klan,8 ' where the court stated that
it would "reverse Rule 37 sanctions only for abuse of discretion" and
noted that "Itihe sanction of dismissal is an extreme remedy [which]
should not be imposed if lesser sanctions will suffice."182

J. Motion for New Trial

In Ard v. Southwest Forest Industries,83 the Eleventh Circuit reaf-
firmed the general rule that a district court's disposition of a motion for
new trial is reviewed under the abuse of discretion standard, but that its

174. Id. at 318.
175. Id.
176. Id. at 319.
177. Id.
178. Id.
179. 856 F.2d 141 (11th Cir. 1988).
180. 737 F.2d 1538, 1538-39 (11th Cir. 1984).
181. 777 F.2d 1538, 1542 (11th Cir. 1985).
182. 856 F.2d at 142.
183. 849 F.2d 517 (11th Cir. 1988).
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application of the standard is "stringent."' ' The court held that "[t]he
stricter approach is necessary because when the jury verdict is set aside
the usual deference to the trial judge conflicts with deference to the jury
on questions of fact.''O In its stricter application of the abuse of discre-
tion standard, the appellate court examined (1) "the simplicity of the is-
sues," (2) "the absence of any pernicious occurrences during the trial,"
and (3) "whether the evidence is disputed.""1 "If the issues are simple,
the trial free of pernicious events and the evidence uncontested, then the
court's deference to the jury as factfinder is more appropriate."187

IV. INTERLOcUTORY APPEAL: GOVERNMENTAL EMPLOYEE IMMUNITY

A. District Court's Refusal to Allow Immunity Immediately
Appealable

In Evans v. Clark,"8 the Eleventh Circuit held that the district court's
refusal to dismiss state employees from a civil rights action under 42
U.S.C. § 1983 ("Section 1983")'" on the bdsis of qualified immunity was
immediately appealable.9' The court held that defendants in this action,
the family of a prisoner who was killed while attempting to escape, were
"entitled to qualified immunity if the law with respect to their actions
was unclear at the time the cause of action arose."' 1"

B. District Court's Partial Denial of Immunity With Respect to In-
junctive Relief Immediately Appealable Under the Cohen Doctrine

In Marx v. Gumbinner,'" the police arrested Richard Marx for the al-
leged rape of his four-year-old daughter, Christina Marx. Upon being ex-
amined after the incident, Christina told an attending physician, "Daddy
left me out to sleep outside all night with my nightgown and he did this
to me." 8 Two days later, the police requested a blood sample from Marx
to determine whether he was the source of the semen taken from the vic-
tim's body, and Marx refused to provide the sample.'" At a preliminary
hearing, probable cause was found to believe Marx had committed the

184. Id. at 520.
185. Id. (citing Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th Cir. 1984)).
186. Id.
187. Id.
188. 840 F.2d 876 (l1th Cir. 1988).
189. 42 U.S.C. § 1983 (1982).
190. 840 F.2d at 879 (citing Mitchell v. Forsyth, 472 U.S. 511, 530 (1985)).
191. Id.
192. 855 F.2d 783 (11th Cir. 1988).
193. Id. at 785.
194. Id.
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aggravated battery on Christina."" Marx subsequently was charged with
sexual battery and kidnapping. As a result, hair, blood, and saliva sam-
ples were taken from him under court order.'" The samples proved con-
clusively that Marx was not guilty of the crime, and the charges were
dismissed immediately against him." Marx filed a section 1983 action
against the district attorney, the attending physician, and several law en-
forcement officers.'"

Two prosecutors, joined as defendants in the action, sought dismissal
pursuant to rule 12(b)(6) of the Federal Rules of Civil Procedure1" or, in
the alternative, for summary judgment on all claims on the ground that
they were absolutely immune from suit for money damages.2 " The prose-
cutors cited Imbler v. Pachtman"' in support of their theory of absolute
immunity. Treating defendants' motion as a motion for summary judg-
ment, the district court denied it.'*' The prosecutors appealed on the
grounds that the order was a "final decision" within the meaning of 28
U.S.C. § 1291."" The Eleventh Circuit found that such an order was im-
mediately appealable under the Cohen Doctrines" as a collateral order.
In this case, however, there remained the issue whether jurisdiction was
lost because plaintiffs sought injunctive relief in addition to money
damages. 2

0

In deciding this issue, the Eleventh Circuit examined the Third Cir-
cuit's decision in Prisco v. United States.'" In that case, the Third Cir-
cuit held that "where a plaintiff has sought both monetary and injunctive
relief against a government official, a denial of immunity as to the dam-
ages liability is not immediately appealable."1 The Third Circuit's rea-
soning was based on the premise that because "official immunity protects
government officials only from suits involving money damages," a defend-
ant faced with a petition for injunctive relief would still have to stand
trial on that claim without regard to the outcome of an interlocutory ap-

195. Id.
196. Id. at 785-86.
197. Id. at 786.
198. Id. at 785-86.
199. FED. R Civ. P. 12(b)(6).
200. 855 F.2d at 786.
201. 424 U.S. 409 (1976).
202. 855 F.2d at 786.
203. Id.; 28 U.S.C. § 1291 (1982).
204. The Cohen doctrine is discussed at supra note 10 and arises out of Cohen v. Benefi-

cial Indus. Loan Corp., 337 U.S. 541 (1949) and subsequent cases.
205. 855 F.2d at 787.
206. 851 F.2d 93 (3d Cir. 1988).
207. 855 F.2d at 787.

19891 1181



MERCER LAW REVIEW

peal and, therefore, such an appeal would result in piecemeal litigation.208

The Eleventh Circuit rejected that argument and chose to follow the
more prevalent rule that "a denial of official immunity as to damages
claims even though a claim for injunctive relief remains pending in the
district court" is immediately appealable.2' The Eleventh Circuit re-
jected the Third Circuit's view for the ground that it

fails to take into account the difference, from a government official's per-
spective, between having to stand trial on a claim for injunctive relief
and having to stand trial on a claim for money damages. In the first in-
stance, the defendant, if he loses the suit, will simply be ordered by the
court to do something, at the state's expense, in his official capacity. In
the second instance, in contrast, the losing defendant will be liable in his
personal capacity for a monetary payment of some amount .... 210

The court then enumerated several economic adversities that the individ-
ual government employee would face in the event he or she had to con-
tinue defending the suit against money damages simply because an imme-
diate appeal was not available.2 1

1

C. District Court's Denial of Motion for Summary Judgment on
Ground of Governmental Immunity Not Immediately Appealable When
Substantial Factual Development Is Still Required

In Goddard v. Urrea,'1 ' the Eleventh Circuit held that a denial of a
motion for summary judgment based on a government official's defense of
qualified immunity is not an appealable order when the claim is denied
"because the case requires substantial factual development."2 13 Plaintiffs
filed a Section 1983 action in Cobb County Superior Court, which was
removed to the United States District Court of Georgia under 28 U.S.C. §
1442(a)(1), 21 4 for intentional infliction of emotional distress, trespass, and
unlawful search and seizure of their property.215 Plaintiffs alleged that
government agents misled Mrs. Goddard into believing that a subpoena
for documents was a search warrant and thereby gained entry into the

208. Id.
209. Id. (citing Young v. Lynce, 846 F.2d 960, 961-63 (4th Cir. 1988); DeVargas v. Mason

& Hanger-Silas Mason Co., 844 F.2d 714, 717-18 (10th Cir. 1988); Drake v. Scott, 812 F.2d
395, 398 (8th Cir.), cert. denied, 108 S. Ct. 455 (1987); Scott v. Lacy, 811 F.2d 1153, 1153-54
(6th Cir. 1986), cert. denied, 479 U.S. 1103 (1987); De Abadia v. Izquierdo Mora, 792 F.2d
1187, 1188-90 (1st Cir. 1986)).

210. Id. at 787-88 (emphasis supplied by court).
211. Id. at 788-89.
212. 847 F.2d 765 (11th Cir. 1988).
213. Id. at 769 (citing Riley v. Wainwright, 810 F.2d 1006, 1007 (11th Cir. 1986)).
214. 28 U.S.C. § 1442(a)(1) (1982).
215. 847 F.2d at 767.
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Goddard's basement and procured evidence of the illegal manufacture
and sale of handgun silencers.'11 Defendants, government agents Ford
and Urrea, moved for dismissal or, alternatively, for summary judgment
on the ground of immunity to common law torts and qualified immunity
to constitutional tort liability, which the district court treated as a motion
for summary judgment. 17 The district court allowed plaintiffs to amend
their complaint then denied the summary judgment as to plaintiffs' con-
stitutional tort claim, but granted it as to common law tort liability."'
Thereafter, Urrea and Ford filed separate motions for summary judgment
on the constitutional tort claims, which were denied when the district
court found "that a genuine issue existed which impacted upon the
agents' good faith or reasonableness."'" The district court's specific find-
ing that genuine issues existed with regard to the central factual element
of the Goddards' claim distinguished Goddard from the general rule of
appealing denials of motions for summary judgment on the ground of
qualified immunity that the court addressed in Marx v. Gumbinner"°

and Clark u. Evans"21 discussed above.

V. CoNFicT OF LOCAL AND APPELLATE RULES

Motion for Attorney Fees. In Davidson v. Avon Park,' the Elev-
enth Circuit held that neither a local rule nor any other district court rule
regulated the time for filing an assessment of attorney fees for services
the attorney rendered on appeal, but that such procedures were governed
by the Eleventh Circuit's rules.'' Reversing the district court's determi-
nation that appellant's motion for attorney fees was foreclosed by local
rule, the Eleventh Circuit remanded for further proceedings consistent
with its opinion.'2 '

216. Id. at 766-67.
217. Id. at 767.
218. Id.
219. Id.
220. 855 F.2d 783 (11th Cir. 1988).
221. 840 F.2d 876 (lth Cir. 1988).
222. 848 F.2d 172 (11th Cir. 1988).
223. Id. at 173-74.
224. Id. at 174. The Eleventh Circuit noted that

for fees on appeal in the Eleventh Circuit, [the parties) should file a petition for
attorney's fees for services rendered on appeal with the clerk of the Eleventh Cir-
cuit not later than 14 days after the Eleventh Circuit opinion issues. The Eleventh
Circuit may rule on the petition, rule on some aspects of the petition, or refer the
matter to the district court.

With regard to fees on appeal, [the appellant] is advised to submit his petition
for attorney's fees to this court, with affidavits in support thereof, within 14 days
of issuance of this opinion.
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Chief District Judge Hodges, concurring and dissenting in part, noted
that in Knighton v. Watkins,: "

it was held that the ten day period prescribed by Rule 59(e), F[ederal]
R[ulesl [of] C[ivil] P[rocedure], for the service of motions to alter or
amend a judgment is inapplicable to post-judgment motions to assess at-
torney's fees; that ... there is no jurisdictional time limit on the filing of
a motion seeking such fees; and that . . . the problem can be handled
best by local rule." 6

Judge Hodges further noted that, in Obin v. International Association of
Machinists & Aerospace Workers,27 the Eighth Circuit explained reasons
for favoring a local rule governing filing of post-trial motions for fees as
follows:

In the interest of orderly and expeditious consideration of all issues aris-
ing from a single lawsuit, disputes on appeal over the merits, as well as
disputes regarding the allowance of attorney's fees to a prevailing party,
should ordinarily be considered and decided by this court in either a sin-
gle or consolidated appellate proceeding. This court deems it essential
that all district courts follow a consistent practice of promptly hearing
and deciding attorney's fees claims in civil rights and other cases so that
any appeal by an aggrieved party from the allowance or disallowance of
fees can be considered by this court together with any appeal taken from
a final judgment on the merits.

We observe that the problem of possible piecemeal appeals need not
arise where the trial court delays entry of judgment on the merits pend-
ing determination of attorney's fee claims and thereafter enters a single
final judgment determining all issues. If the trial court enters a separate
judgment on the merits and reaches the attorney's fee issue subse-
quently, we suggest the district courts adopt a uniform rule requiring the
filing of a claim for attorney's fees within twenty-one days after the entry
of judgment. If trial judges will promptly decide these claims, the ag-
grieved party to that issue may promptly appeal. If an appeal on the
merits has already been taken, this court on its own motion or the mo-
tion of either party will consolidate the appeals for consideration by this
court. 22

Hodges argued that the local rule of the Southern District of Florida at
issue in Davidson was a specific response to Knighton and Obin and,
therefore, the court should have given the rule deference . 2

2 He concurred

Id. at 174 n.4.
225. 616 F.2d 795 (5th Cir. 1980).
226. 848 F.2d at 175.
227. 651 F.2d 574 (8th Cir. 1981).
228. 848 F.2d at 175 (citing Obin, 651 F.2d at 583).
229. Id. at 175-76.
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that certain statements by the district court led to an ambiguity with re-
gard to the application of the local rule and therefore, he agreed with the
majority's decision to reverse the district court's denial of appellant's mo-
tion for attorney fees. 8

230. Id. at 176.
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