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I. INTRODUCTION

The federal antitrust output of the Eleventh Circuit in 1987 and 1988
continued the trend of the 1980s.' Relatively few civil antitrust cases
came before the court,' and plaintiffs again generally went away losers.3

Nonetheless, during 1987 and 1988 the Eleventh Circuit's two most sig-
nificant antitrust decisions both overturned summary judgments for de-
fendants. In Helicopter Support Systems v. Hughes Helicopter, Inc.," the
court developed a two part evidentiary test based on the Supreme Court's
recent opinions in Monsanto Co. v. Spray-Rite Service Co.5 and Matsu-
shita Electric Industrial Co. v. Zenith Radio Corp.' Plaintiff distributors
must meet this test to avoid summary judgment on any antitrust claim,
alleging that a supplier, pursuant to a conspiracy with one or more of the
distributor's competitors, terminated or otherwise disciplined the distrib-

* Partner in the firm of King & Spalding, Atlanta, Georgia. University of Florida (A.B.,

1971); Harvard University (J.D. 1974). Member, State Bar of Georgia. The opinions ex-
pressed in this Article are the personal views of the author.

1. See, e.g., Ross, Antitrust, 38 MERCER L. REv. 1053, 1053 (1987); Ross, Antitrust, 37
MERcER L. REV. 1197, 1197 (1986); Ross, Antitrust, 36 MERCER L. REV. 1101, 1101 (1985).

2. In two criminal antitrust actions involving the garbage collection and disposal busi-
ness, the Eleventh Circuit in 1987-1988 held that there was sufficient evidence of interstate
commerce to affirm the convictions in United States v. Aquafredda, 834 F.2d 915 (11th Cir.
1987), cert. denied, 108 S. Ct. 1278 (1988), but it reversed the guilty verdict in United States
v. Goodman, 850 F.2d 1473 (11th Cir. 1988), for improperly including evidence of the prices
charged by defendants' competitors.

3. See Winn v. Edna Hibel Corp., 858 F.2d 1517 (11th Cir. 1988) (directed verdict for
defendant affirmed); Dunnivant v. Bi-State Auto Parts, 851 F.2d 1575 (11th Cir. 1988)
(summary judgment for defendants); Cable Holdings of Ga., Inc. v. Home Video, Inc., 825
F.2d 1559 (11th Cir. 1987) (jury verdict for defendants); Ad-Vantage Tel. Directory Consul-
tants, Inc. v. GTE Directories Corp., 849 F.2d 1337 (11th Cir. 1987) (jury verdict for plain-
tiff reversed).

4. 818 F.2d 1530 (11th Cir. 1987).
5. 465 U.S. 752 (1984).
6. 475 U.S. 574 (1986).
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utor.1 By contrast, in McGahee v. Northern Propane Gas Co.,$ the Elev-
enth Circuit seemed to repudiate the increasing tendency of the Supreme
Court, the lower federal courts, and the Government enforcement agen-
cies to interpret the antitrust laws solely with an eye toward achieving
optimal economic efficiency, especially as defined by the so-called "Chi-
cago school" of economists,' by holding that a defendant's subjective in-
tent and average total cost, including a minimum profit, are both relevant
to establishing a prima facie case of alleged predatory pricing in violation
of either the Sherman Act 0 or the Robinson-Patman Act.1

This Article will focus on Helicopter Support Systems, the subsequent
Eleventh Circuit decisions that applied it, and McGahee. This Article will
then give a brief summary of the rest of the court's 1987-1988 antitrust
docket.

II. GETTING A SUPPLIER-"COMPLAINING" DISTRIBUTOR ANTITRUST
CONSPIRACY CLAIM PAST SUMMARY JUDGMENT

The party moving for summary judgment under rule 56(c) of the Fed-
eral Rules of Civil Procedure ordinarily has the burden of demonstrating
the absence of any genuine issue of material fact, and the movant is enti-
tled to judgment as a matter of law.18 Moreover, the evidence is normally
construed in the light most beneficial to the nonmoving party, including
resolving all reasonable doubts in its favor." The trial court typically
should not weigh the evidence in ruling on a motion for summary judg-
ment but instead should deny it if reasonable minds could differ on the
factual inferences that might be drawn from the credible evidence. 14

7. 818 F.2d at 1534.
. 858 F.2d 1487 (llth Cir. 1988).

9. See generally Cohler, The New Economics and Antitrust Policy, 32 ANTITRUST
BULL. 401 (1987); Fox, Consumer Beware Chicago, 84 MICH. L. REv. 1714 (1986);
Hovenkamp, Antitrust Policy After Chicago, 84 MICH. L. REv. 213 (1985); Liebler, What
Are the Alternatives to Chicago?, 1987 DUKE L.J. 879; Posner, The Chicago School of Anti-
trust Analysis, 127 U. PA. L. REV. 925 (1979).

10. Sherman Antitrust Act, ch. 647, § 1, 26 Stat. 209 (1890) (codified as amended at 15
U.S.C. §§ 1-7 (1982)).

11. Robinson-Patman Act, ch. 323, § 2, 38 Stat. 730 (1914) (codified as amended at 15
U.S.C. § 13(a)-(f) (1982)).

12. E.g., Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970); Hudson Drydocks, Inc. v.
Wyatt Yachts, Inc., 760 F.2d 1144, 1146 (l1th Cir. 1985). See also FED. R. Civ. P. 56(c).

13. E.g., Rollins v. TechSouth, Inc., 833 F.2d 1525, 1528 (l1th Cir. 1987); Thrasher v.
State Farm Fire & Casualty Co., 734 F.2d 637, 638-39 (l1th Cir. 1984) (per curiam).

14. E.g., Warrior Tombigbee Transp. Co. v. MN' Nan Fung, 695 F.2d 1294, 1296 (11th
Cir. 1983); Impossible Electronics Techniques, Inc. v. Wackenhut Protective Sys., 669 F.2d
1026, 1031 (5th Cir. Unit B 1982).
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Monsanto Co. v. Spray-Rite Service Corp.'5 dramatically altered these
basic summary judgment principles at least for certain antitrust conspir-
acy litigation. In Monsanto, the Supreme Court held that a manufac-
turer's termination of a price cutting distributor after a competing dis-
tributor complained about the discounter was not enough to create a jury
question -regarding whether the manufacturer independently terminated
the price cutter for its own business reasons, which generally would be
permissible unilateral conduct under United States v. Colgate & Co.,18 or
did so as the result of a per se illegal conspiracy with the complaining
distributor to fix resale prices.17 Because this sequence of events, standing
alone, is equally consistent with lawful unilateral behavior and a per se
illegal resale price fixing conspiracy,'8 the Court concluded that it could
not support an inference of such a conspiracy without substantially erod-
ing Colgate and the seminal ruling in Continental T. V., Inc. v. GTE Syl-
vania Inc. s that all nonprice vertically imposed restraints must be judged
under the rule of reason. 0 Thus, the Court determined that:

something more than evidence of complaints is needed [to survive a mo-
tion for summary judgment]. There must be evidence that tends to ex-
clude the possibility that the manufacturer and non-terminated distrib-
utor were acting independently .... [T]he antitrust plaintiff should
present direct or circumstantial evidence that reasonably tends to prove
that the manufacturer and others "had a conscious commitment to a
common scheme designed to achieve an unlawful objective."'

Further, the antitrust plaintiff could not show this "conscious commit-
ment to a common scheme" merely by establishing that the complaining

15. 465 U.S. 752 (1984).
16. 250 U.S. 300 (1919).
17. 465 U.S. at 763. Resale price maintenance, or vertical price-fixing, has been a per se

violation of section 1 of the Sherman Act since the Supreme Court's decision in Dr. Miles
Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911). Over the past decade many
antitrust watchers expected the Court to overrule Dr. Miles, at least with respect to maxi-
mum resale prices, but it has refused to do so. See, e.g., 465 U.S. at 761; California Retail
Liquor Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 102 (1980). On the other hand,
just last year the Court substantially tightened the standard for proving a resale price-fixing
agreement. See Business Electronics Corp. v. Sharp Electronics Corp., 108 S. Ct. 1515
(1988). This case is discussed infra text accompanying notes 59-60.

18. 465 U.S. at 762 ("[Jjudged from a distance, the conduct of the parties in the various
situations can be indistinguishable."). See also 475 U.S. 574, 597 n.21 (1986) ("Our decision
in Monsanto establishes that conduct that is so consistent with permissible competition as
with illegal conspiracy does not, without more, support even an inference of conspiracy.")
(citation omitted).

19. 433 U.S. 36 (1977).
20. 465 U.S. at 763.
21. Id. at 764 (emphasis added) (quoting Edward J. Sweeney & Sons, Inc. v. Texaco,

Inc.. 637 F.2d 105 (3d Cir. 1980). cert. denied. 451 U.S. 922 (1981)).
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distributor conformed to the manufacturer's suggested prices. 2 Rather,
plaintiff has to offer evidence "both that the distributor communicated
its acquiescence or agreement, and that this was sought by the
manufacturer. '"23

In Matsushita, the Supreme Court added a "gloss" to Monsanto by
concluding that defendants-twenty-one Japanese manufacturers of con-
sumer electronic products, primarily television sets-were entitled to
summary judgment on the antitrust claims of two of their American com-
petitors, which alleged that defendants had conspired to restrain and mo-
nopolize United States markets for those products through predatory be-
low cost pricing over a twenty year period.' 4 The Court held that when, as
it found in this instance, "the factual context renders [the] claim implau-
sible-if the claim is one that simply makes no economic
sense-[antitrust plaintiffs] must come forward with more persuasive evi-
dence to support their claim than would otherwise be necessary." 25 This
''more persuasive evidence" is presumably over and above the "evidence
that tends to exclude the possibility that [the alleged conspirators] were
acting independently" that "would otherwise be necessary" under
Monsanto.2'

In Helicopter Support Systems, the Eleventh Circuit considered for
the first time the impact of Monsanto and Matsushita on antitrust claims
involving a manufacturer and its distributors.27 Defendant Hughes manu-
factured helicopters, parts, and related items and distributed them
through service centers in the United States and overseas.2 Plaintiff HSS
was a franchised Hughes service center in Florida that built up substan-
tial foreign sales by extensive advertising and discounting of Hughes
parts." When Hughes terminated HSS, it brought suit, alleging that
Hughes had taken this action pursuant to a resale price fixing conspiracy
with Hughes' international distributors in violation of section 1 of the

22. Id. at 764 n.9.
23. Id.
24. 475 U.S. at 597-98. Matsushita was one of a "trilogy" of Supreme Court opinions in

1986, along with Celotex Corp. v. Catrett, Inc., 477 U.S. 317 (1986), and Anderson v. Liberty
Lobby, Inc., 477 U.S. 242 (1986), that have effectively injected summary judgment back into
antitrust conspiracy cases. See generally Schwarzer, Summary Judgment and Case Man-
agement, 56 ANTITRUST L.J. 213 (1987); Warrent & Cranson, Summary Judgment After
Matsushita, 1 ANTITRUST 12 (1987); Comment, Summary Judgment in Antitrust Cases-Is
the Standard Changing?, 20 ARIz. ST. L.J. 591 (1988); Note, The Evolving Summary Judg-
ment Standard for Antitrust Conspiracy Cases, 12 J. CoRp. L. 503 (1987).

25. 475 U.S. at 587.
26. See supra text accompanying note 18.
27. 818 F.2d at 1532 ("This case presents the first opportunity for this circuit to apply

that standard.").
28. Id. at 1531.
29. Id. at 1531-32.
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Sherman Act." In response, Hughes contended that it had unilaterally
terminated HSS for failing to provide adequate service to local Florida
customers.3 1 The trial court granted Hughes' motion for summary judg-
ment, and HSS appealed.3

The Eleventh Circuit reversed and remanded.33 After reviewing Mon-
santo and Matsushita, it concluded that these two cases had "modif[ied]
th[e] general summary judgment standard for antitrust violations arising
out of allegations that a distributor was terminated because it failed to
adhere to an alleged resale price agreement."" On these claims, the court
read Monsanto and Matsushita as erecting a "two-step test" for an anti-
trust plaintiff to withstand a motion for summary judgment:

First, the plaintiff must satisfy the court that the conspiracy which he
alleges is, objectively, an economically reasonable one. Matsushita dic-
tates that if the alleged conspiracy is economically infeasible or irrational
then, as a matter of law, summary judgment must be entered against the
plaintiff. Second, the plaintiff in a distributor-termination case must also
be able to point to evidence which tends to exclude the possibility that
the manufacturer was operating independently in making his determina-
tion to terminate the distributor. Mere complaints from other competing
distributors are not sufficient in this regard since they are equally consis-
tent with both an independent and a collusive interpretation. The dis-
tributor must, instead, adduce positive evidence which tends to exclude
the possibility of unilateral action.3 5

The Eleventh Circuit acknowledged that it had "defined a stringent sum-
mary judgment test for terminated distributors in antitrust cases."3 The
court, however, held that HSS had met the test.37

Regarding the first prong of the test, the court determined that the
alleged conspiracy was economically rational. It reasoned that Hughes
was largely the sole source of repair parts for its helicopters and that both
Hughes and its international distributors therefore could "hope to reap
monopoly profits arising from a collusively inflated market price."8"
Hence, the court held that HSS alleged "a perfectly feasible and sensible
undertaking" by the alleged conspirators.'

30. Id. at 1532.
31. Id.
32. Id.
33. Id. at 1537.
34. Id. See also supra note 24.
35. 818 F.2d at 1534 (footnote omitted).
36. Id.
37. Id.
38. Id.
39. Id.
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The Eleventh Circuit struggled more with whether HSS had satisfied
the second element of the test by presenting adequate evidence that
"tended to exclude the possibility that Hughes was engaged in a unilat-
eral effort to fix resale prices with its distributors."' 0 Nevertheless, the
court found this evidence from two sources.

The first source of evidence consisted of a series of telexes between
Hughes and one of its foreign distributors in which (i) the latter com-
plained to Hughes of HSS' price-cutting, (ii) Hughes replied that
"[c]orrective action ha[d] been taken," but it asked that "should [the
problem] recur please advise us," and (iii) the complaining distributor re-
sponded by thanking Hughes for its "prompt action in respect of the pi-
rate spares supplier."' "4 The Eleventh Circuit ruled that these communi-
cations reflected more than "merely a complaint and corrective action."',
Rather, it concluded that, giving HSS the benefit of all reasonable infer-
ences,'4 this exchange of correspondence also allowed a jury to find an
agreement between Hughes and the overseas distributor that Hughes
would similarly rectify any future violations of its resale pricing policy
reported by the distributor and the distributor's reciprocal promise to
help Hughes police the market." This evidence consequently satisfied
Monsanto by tending to prove that Hughes and at least one of its over-
seas distributors "had a conscious commitment to a common scheme to
achieve an unlawful objective.'4 5

From the second source of evidence, the court held that Hughes' inter-
national distributorship agreement constituted direct evidence of the al-
leged resale price-fixing conspiracy. 6 This agreement expressly stated
that any changes in Hughes' suggested price lists "will be binding on Dis-
tributor upon notification in writing.' 7 The Eleventh Circuit regarded
this provision as readily supporting an inference that "Hughes and its
overseas distributors had agreed to fix resale prices in violation of the

40. Id.
41. Id. at 1535.
42. Id.
43. The court explained:

Monsanto cannot be read to change the general rule that reasonable inferences
from the evidence must be taken in favor of the non-moving party. Once reasona-
ble inferences are taken in favor of the non-moving party, the stringent standard

of proof-presentation of evidence which tends to exclude the possibility of inde-
pendent action-must be satisfied.

Id.
44. Id.
45. 465 U.S. at 764 (quoting Edward J. Sweeney & Sons, Inc., 637 F.2d at 111).
46. 818 F.2d at 1535.
47. Id. at 1536.
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antitrust laws.' ' HSS was thus able to avoid summary judgment. Con-
versely, the lack of any comparable on-going communications between the
manufacturer and its complaining distributor or express contractual lan-
guage concerning resale price maintenance proved fatal to plaintiffs in the
two later cases in 1987-1988 in which the Eleventh Circuit applied the
"stringent" two-part test it adopted in Helicopter Support Systems.

In Dunnivant v. Bi-State Auto Parts," an automotive parts dealer
claimed that several suppliers and retail competitors had engaged in a
concerted refusal to supply products in violation of sections 1 and 2 of the
Sherman Act and state tort law." Even though Dunnivant did not allege
that he was a discounter or that defendants were in any way upset with
his pricing, the Eleventh Circuit determined that he had not met the sec-
ond, or Monsanto-inspired, prong of the Helicopter Support Systems
test" in light of the facially legitimate reasons that each of defendant
suppliers offered for their purportedly independent decisions to cut off
Dunnivant or not to sell to him at all.ss The court therefore affirmed the
order below granting summary judgment against Dunnivant's antitrust
claims.6

Likewise, in Winn v. Edna Hibel Corp.," the Eleventh Circuit found
that plaintiff had not presented sufficient evidence that "tend[ed] to ex-
clude the possibility that the manufacturer and non-terminated distribu-
tor were acting independently""' , to get his Sherman Act section 1 claim
to the jury." Winn had an art dealership that sold Hibel collector plates
and lithographs.'7 Although Winn alleged that Hibel terminated him pur-
suant to a conspiracy with Elegante Shoppes, a competing dealer, because
Winn sold Hibel artwork below its suggested prices," Winn adduced no

48. Id.
49. 851 F.2d 1575 (11th Cir. 1988).
50. Id. at 1577-78.
51. See supra text accompanying notes 21 & 35.
52. These explanations included that Dunnivant did not stock a full line, that he pur-

chased sporadically, that it would be inefficient to take on a new dealer, and that the ex-
isting dealers deserved loyalty. See 851 F.2d at 1580-82. The panel found that these "eco-
nomically sound business reasons for the suppliers not to deal with Dunnivant," equally
defeated his attempt to weave them into a conspiracy on a theory of "conscious parallel-
ism." Id. at 1583. See, e.g., Theatre Enters., Inc. v. Paramount Film Distrib. Corp., 346 U.S.
537, 541 (1954); Amey, Inc. v. Gulf Abstract & Title, Inc., 758 F.2d 1486, 1504-05 (11th Cir.
1985), cert. denied, 475 U.S. 1107 (1986).

53. 851 F.2d at 1584. The summary judgment for defendants on Dunnivant's state tort
claim was also upheld. See id.

54. 858 F.2d 1517 (11th Cir. 1988).
55. 465 U.S. at 764.
56. 858 F.2d at 1520.
57. Id. at 1518.
58. Id. at 1519.
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evidence of this alleged price-fixing agreement except that Elegante
Shoppes had complained to Hibel of Winn's discounting for a number of
years before Hibel terminated him."' Moreover, the court concluded that
Hibel's dual interests in maintaining a retail price structure to preserve
the investment value of its artwork and retaining Elegante Shoppes as a
dealer, especially since the evidence suggested that the local market could
support only one Hibel dealer, furnished valid business reasons upon
which Hibel could have independently chosen to terminate Winn." Ac-
cordingly, the Eleventh Circuit distinguished Monsantoe' and Helicopter
Support Systems" and affirmed the directed verdict entered by the trial
court in favor of Hibel.6

The court alternatively held that even if Winn's evidence permitted an
inference of a conspiracy between Hibel and Elegante Shoppes, the jury
still could not find any per se illegal resale price-fixing under the Su-
preme Court's recent opinion in Business Electronics Corp. v. Sharp
Electronics Corp.e' In that case the Court ruled that it would not con-
demn as resale price-maintenance even an express agreement between a
manufacturer and a dealer to terminate another price-cutting dealer
"without a further agreement on the price or price levels that the remain-
ing dealer would charge."" 5 Winn neither showed any such "further agree-
ment" between Hibel and Elegante Shoppes nor claimed that their al-
leged conspiracy to terminate him was unlawful under the rule of
reason."6

Winn confirms the implication in Dunnivant that the two-step sum-
mary judgment test of Helicopter Support Systems must be satisfied by
all antitrust distributor-plaintiffs in the Eleventh Circuit who seek to

59. Id. at 1520. The panel stated that this delay between the time that Elegante Shoppes
first complained to Hibel about Winn and his ultimate termination ""weaken[ed] the link
between the two actions." Id. at 1520 n.4. But cf. Monsanto, 465 U.S. at 768 n.14 (fifteen
month interval between nonterminated dealer's last complaint to supplier and termination
of plaintiff-discounter did not preclude inference of conspiracy); Helicopter Support Sys.,
818 F.2d at 1536 n.9 (same preclusion with a one year time lag).

60. 858 F.2d at 1520 & n.5.
61. Unlike Monsanto, where the sole purpose of the manufacturer's complaints to

the distributor was to force the distributor to maintain the manufacturer's retail
price structure, [Hibel's) purpose here was to maintain its image and the integrity
of its products, and to keep Elegante as a dealer.

Id. at 1520 (footnote omitted).
62. See id. (summarizes the evidence described in text at supra notes 41-48).
63. Id. at 1521.
64. Id. at 1521 n.6 (citing Business Electronics Corp. v. Sharp Electronics Corp., 108 S.

Ct. 1515, cert. denied, 108 S. Ct. 1717 (1988)).
65. Id. at 1521. See generally, McArthur, What's Left After Sharp?, 3 ANTITRUST 10

(1988).
66. 858 F.2d at 1521 n.6.
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prove a conspiracy between a supplier and one or more competing distrib-
utors even absent any allegation, much less adequate proof under Busi-
ness Electronics, of per se illegal resale price-fixing.67 Yet it is precisely
this potential per se liability for resale price-maintenance that lies at the
heart of Monsanto." By applying the two-part test of Helicopter Support
Systems to antitrust claims that do not expose manufacturers or suppli-
ers to this treble damage risk, the Eleventh Circuit arguably extended
Monsanto beyond its own rationale." It will be interesting to see if other
federal appellate courts follow suit.

III. MAKING OUT A PRIMA FACIE CASE OF PREDATORY PRICING

In Cargill, Inc. v. Monfort of Colorado, Inc.,70 the Supreme Court de-
fined predatory pricing as "pricing below an appropriate measure of cost
for the purpose of eliminating competitors in the short run and reducing
competition in the long run."' 1 Predatory pricing, therefore, can be used
to infer either the "specific intent to monopolize" needed to show an at-
tempt to monopolize prohibited by section 2 of the Sherman Act"s or
competitive harm in a "primary line" price discrimination action73 under
section 2(a) of the Robinson-Patman Act."'

The theory behind predatory pricing is that by foregoing immediate
profits, the predator might realize future monopoly profits exceeding its

67. Id. at 1520.
68. See 465 U.S. at 763 ("[Ilt is of considerable importance that independent action by

the manufacturer, and concerted action on nonprice restrictions, be distinguished from
price-fixing agreements, since under the present law the latter are subject to per se treat-
ment and treble damages.").

69. But see Business Electronics, 108 S. Ct. at 1520-21 ("[The premises of GTE Sylva-
nia [see text at supra note 19] and Monsanto [are] that there is a presumption in favor of a
rule-of-reason standard; that departures from that standard must be justified by demonstra-
ble economic effect...; that interbrand competition is the primary concern of the antitrust
laws; and that rules in this area should be formulated with a view towards protecting the
doctrine of GTE Sylvania.").

70. 479 U.S. 104 (1986).
71. Id. at 117.
72. See, e.g., Marsann Co. v. Brammall, Inc., 788 F.2d 611, 613 (9th Cir. 1986); Columbia

Metal Culvert Co. v. Kaiser Aluminum & Chem. Corp., 579 F.2d 20, 31 (3d Cir.), cert. de-
nied, 439 U.S. 876 (1978).

73. "Primary line" price discrimination allegedly injures competition at the sellers' level
as opposed to competition between customers of the price discriminator (secondary line),
their customers (tertiary line), or even customers of customers of the "favored" buyer
(fourth line). See, e.g., Perkins v. Standard Oil Co., 395 U.S. 642, 646-47 (1969); F.T.C. v.
Anheuser-Bush, Inc., 363 U.S. 536, 538 (1960).

74. See, e.g., Utah Pie Co. v. Continental Baking Co., 386 U.S. 685, 696-98 (1967);
Anheuser-Busch, 363 U.S. at 552; William Inglis & Sons Baking Co. v. ITT Continental
Baking Co., 668 F.2d 1013, 1040 (9th Cir. 1981), cert. denied, 459 U.S. 825 (1982).
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short term losses.7 5 To do so, however, the predator must not only drive
its rivals out of the market but must keep them out "long enough both to
recoup the predator's losses and to harvest some additional gain."'

Accordingly, the success of any predatory pricing scheme is "inherently
uncertain." 7 For this reason, the courts and commentators have reached
a consensus over the last decade that predatory pricing is "rarely tried,
and even more rarely successful,"7 particularly by a single firm.7 Con-
comitantly, the Supreme Court has cautioned that it will evaluate claims
of predatory pricing with extreme care, if not outright skepticism."

Nonetheless, these admonitions have not noticeably dissuaded antitrust
plaintiffs from continuing to assert claims of predatory pricing or mooted
the issue of "the appropriate measure of cost" for demonstrating preda-
tory pricing. In McGahee u. Northern Propane Gas Co.,81 the Eleventh
Circuit undertook to answer this question when a defendant moved for
summary judgment or a directed verdict, which was a matter of first im-
pression in this circuit.8"

McGahee was the former district manager for Northern Propane in Ca-
milla, Georgia, who resigned under contentious circumstances and started
his own competitive propane business." Within two years he had gained
twenty-three percent of the local propane market and reduced Northern
Propane's market share from sixty to sixty-five percent to thirty-five per-
cent. 4 Northern Propane reacted to this situation by launching a price

75. See, e.g., R. BORK, THE ANTrRusT PARADOX A POLICY AT WAR WITH ITSELF 145
(1978); McGee, Predatory Pricing Revisited, 23 J. LAw & ECON. 289, 295-97 (1980).

76. 475 U.S. at 589.
77. Id.
78. Id. See, e.g., Northeastern Tel. Co. v. American Tel. & Tel., 651 F.2d 76, 88 (2d Cir.

1981), cert. denied, 455 U.S. 943 (1982) (stating that "[nJowhere in the recent outpouring of
literature on the subject do commentators suggest that [predatory] pricing is either common
or likely to increase."); Easterbrook, Predatory Strategies & Counterstrategies, 48 U. CHI. L.
Rv. 263 (1981A); Koller, The Myth of Predatory Pricing-An Empirical Study, 4 ANTi-

TRUST LAW & ECON. REV. (1971).
79. 475 U.S. at 590.
80. 479 U.S. at 121 n.17 (stating that "[cilaims of threatened injury from predatory pric-

ing must, of course, be evaluated with care."); 475 U.S. at 594-97.
81. 858 F.2d 1487 (11th Cir. 1988), cert. denied, 57 U.S.L.W. 3767 (U.S. May 22, 1989)

(No. 88-1603).
82. 858 F.2d at 1496 & n.21 (distinguishing International Air Indus. v. American Excel-

sior Co., 517 F.2d 714 (5th Cir. 1975), cert. denied, 424 U.S, 943 (1976), and Malcolm v.
Marathon Oil Co., 642 F.2d 845 (5th Cir. Unit B 1982), cert. denied, 454 U.S. 1125 (1981), as
not establishing a definitive test for reviewing a claim of predatory pricing on a motion for
summary judgment or directed verdict).

83. Id. at 1491.
84. Id. at 1492. Northern Propane accepted for purposes of its summary judgment mo-

tion the alleged relevant market of propane sales in two counties in southwest Georgia. Id.
at 1491 n.1. Cf. Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360, 364-66 (9th

[Vol. 401150
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war that apparently included pricing below its average total cost, some
sales below its average variable cost, selling in the Camilla district at
lower prices than in other geographic areas, and offering propane tanks
rent free in the Camilla district but not elsewhere.85 In addition, internal
Northern Propane documents referred to McGahee as "Floyd The
S.O.B." and stated that a goal of the Camilla district was to "[c]ontribute
to Floyd's financial problems."" Despite this evidence, the district court
granted summary judgment to Northern Propane on McGahee's preda-
tory pricing claims under section 2 of the Sherman Act and section 2(a) of
the Robinson-Patman Act.'

The Eleventh Circuit disagreed. In a remarkable opinion, the court re-
jected a widely respected formulation of actionable "below cost" pricing
and, more fundamentally, turned its back on the growing influence of eco-
nomics on the antitrust laws.

In a landmark law review article published in 1975," Professors Areeda
and Turner of Harvard Law School proposed a purely objective predatory
pricing test under which (i) prices above defendant's marginal cost are
conclusively deemed to be lawful, and (ii) prices below its marginal cost
are conclusively presumed to be unlawful if defendant has monopoly
power in the market involved." In each instance, a defendant's average
variable cost, an accounting concept, can be substituted for the economi-
cally derived marginal cost.'0

The Areeda-Turner test of predatory pricing has been vigorously de-
bated in the academic literature, 1 and every federal court of appeals has
seriously considered the test.'" After surveying these authorities, however,
the Eleventh Circuit concluded that "[t]he Areeda and Turner test is like
the Venus de Milo: it is much admired and often discussed, but rarely
embraced."'" The court found that only the Second and Fifth Circuits
have substantially adopted the Areeda-Turner test," and that at least the

Cir.) (holding market definition to be a jury issue on similar facts), cert. denied, 109 S. Ct.
180 (1988).

85. 858 F.2d at 1492.
86. Id.
87. McGahee v. Northern Propane Gas Co., 658 F. Supp. 189 (N.D. Ga. 1987).
88. See Areeda & Turner, Predatory Pricing and Related Practices Under Section 2 of

the Sherman Act, 88 HARV. L. REv. 697 (1975).
89. Id. at 732-33.
90. Id. at 733. See generally P. SAMUELSON, EcoNoMcs 467-68 (10th ed. 1976).
91. See generally Liebler, Whither Predatory Pricing? From Areeda and Turner to

Matsushita, 61 NOTEz DAME L. Rzv. 1052 (1986) (summarizing 55 articles on predatory pric-
ing that have been published in the wake of the Areeda and Turner article).

92. See cases cited in 3 J. VoN KALNOWSKI, ANTrTRUST LAWS AND TRADE REGULATION §
10.0316) & Table 10.1 (1988).

93. 858 F.2d at 1495 (footnotes omitted).
94. Id. at 1495 n.14 (citing Adjusters Replace-A-Car, Inc. v. Agency Rent-A-Car, Inc.,
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Fifth Circuit has recognized an exception to it under which even prices
above a defendant's average variable cost might be illegal if they are "be-
low its short-run, profit-maximizing price and barriers to entry are great
enough to enable the discriminator to reap the benefits of predation
before new entry is possible.""5

The Eleventh Circuit similarly declined to follow the Areeda-Turner
test on the ground that it "is carved from economic assumptions, not
from antitrust statutes and judicial precedents."" While the court ac-
knowledged that "[tihe development of economic theory as applied to an-
titrust law is not to be ignored,"'" it pointedly noted that "[e]conomics
provides the means for evaluating the facts, not the elements of an anti-
trust violation."" Even more revealing of the panel's dim view of econom-
ics, at least as an antitrust talisman, was its reference to "the science
(art?) of economics"" and its observation that "[a]s a social science built
on assumptions and statistics, economics is subject to the disparagement
attributed by Mark Twain in his Autobiography to B. Disraeli: 'There are
three kinds of lies: lies, damned lies, and statistics.' "00

Indeed, the Eleventh Circuit manifested a populist outlook of the anti-
trust laws that had seemingly been interred by the "Chicago school" of
economists and its disciples on the federal bench"' by recalling that "[iun
passing antitrust legislation, Congress' purpose was not only an economic
one, but was also a political one, a purpose of curbing the power some
individuals and corporations had over the economy.' 0 2 With this "politi-
cal" purpose in mind, the court then determined from the language and
legislative history of the Sherman, Clayton,10 3 and Robinson-Patman Acts

735 F.2d 884 (5th Cir. 1984), cert. denied, 455 U.S. 943 (1982)).
95. Id. See also International Air, 517 F.2d at 724. Accord, Adjusters, 735 F.2d at 891;

cf. North Am. Philips Corp. v. Windmere Corp., 861 F.2d 695, 704 (Fed. Cir. 1988), cert.
denied, 57 U.S.L.W. 3753 (U.S. May 15, 1989) (No. 88-1630) (monopolization in violation of
section 2 shown by evidence that defendant with 90% of the relevant market slashed prices
in response to new competition, and for the purpose of eliminating the entrant, even if
defendant's prices remained above its average handle costs).

96. 858 F.2d at 1495.
97. Id. at 1500 n.29.
98. Id.
99. Id.

100. Id. at 1496 n.19.
101. See supra text accompanying note 9.
102. 858 F.2d at 1497-98. See, e.g., Letwin, Congress and the Sherman Antitrust Law:

1887-1890, 23 U. CR. L. REv. 221, 247-55 (1956); Pitofsky, The Political Content of Anti-
trust, 127 U. PA. L. REv. 1051, 1052 (1979); Sullivan, Economics and More Humanistic Dis-
ciplines: What Are the Sources of Wisdom for Antitrust?, 125 U. PA. L. Rav. 1214, 1222-23
(1977).

103. Clayton Act, ch. 323, § 1, 38 Stat. 730 (1914) (codified as amended at 15 U.S.C. §§
12-27 (1982)).
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that Congress intended for evidence of a defendant's subjective intent to
be relevant as proof of predatory pricing'" and that average total cost,
including the expected profit necessary to induce investment, was the ob-
jective standard that the court should use."0 5 Moreover, the Eleventh Cir-
cuit found'0 support for these interpretations in Matsushita,0  Car-
gill,"'8 and especially Utah Pie Co. v. Continental Baking Co.,109 in which
the Supreme Court mentioned evidence of one defendant's subjective in-
tent 1 and that another defendant had charged a price that "was less
than its direct cost plus an allocation for overhead" ' in upholding a jury
verdict against defendants for engaging in predatory price discrimination
in violation of section 2(a) of the Robinson-Patman Act.

The court was not content just to conclude that subjective evidence
and average total cost are relevant to demonstrating the existence of
predatory pricing. It went on to devise the following three tier test for
establishing a prima facie case of predatory pricing in the Eleventh
Circuit:

If a defendant's prices were above average total cost then there is no
predatory pricing and thus no circumstantial evidence of predatory in-
tent. Average total cost means the average of the total economic cost,
which includes the necessary minimum profit. Average total cost should

104. 858 F.2d at 1500.
105. Id. at 1500-01.
106. Id. at 1501-02.
107. See 475 U.S. at 585 nn.8-9 (The Court recognized the spirited debate in the lower

federal courts and law reviews over what "cost" is relevant to predatory pricing claims, but
it did not try to resolve the matter.).

108. In Cargill, the Supreme Court again found it "unnecessary to consider whether re-
covery should ever be available ... when the pricing in question is above some measure of
incremental cost, or whether above-cost pricing coupled with predatory intent is even suffi-
cient to state a claim of predation." 479 U.S. at 117-18 n.12 (quoting Matsushita, 475 U.S.
at 585 n.9) (emphasis and editing in original; citations omitted). But the Court stressed that
non-pricing factors, such as defendant's market share capacity and the barriers to entry,
bear on whether "a substantial campaign of predatory pricing" could succeed, and it warned
courts not to "find allegations of predatory pricing credible when the alleged predator is
incapable of successfully pursuing a predatory scheme." Id. at 119-20 n.15. In McGahee, the
Eleventh Circuit construed these comments as "consider[ing] objective evidence other than
prices and costs, which does not necessarily support the use of subjective evidence, but is
inconsistent with Areeda and Turner's predatory pricing test . which relies solely on
objective evidence of prices and costs." 858 F.2d at 1502.

109. 386 U.S. 685 (1967).
110. Id. at 696-97 (holding that a jury could rely on statements by defendant's manage-

ment that plaintiff was "an unfavorable factor" and "d[u]g holes in our operation" to infer
predatory intent).

111. Id. at 698. The McGahee panel reasoned: "Overhead is a fixed cost. Therefore, in
Utah Pie the Supreme Court understood cost to be more than average variable cost."
858 F.2d at 1502 n.33 (citation omitted).
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theoretically be measured by long run marginal cost, but in appropriate
cases a surrogate for total cost may be used.

If a defendant's prices were below average total cost and above short
run marginal cost, then there is circumstantial evidence of predatory in-
tent. An inference of predatory intent, however, may not rest solely on
prices of this nature. To withstand judgment as a matter of law, a plain-
tiff must have other evidence, either objective or subjective, of predatory
intent. The closer a defendant's price is to average total cost, the
stronger this other evidence must be for the plaintiff still to avoid sum-
mary judgment. As suggested by Areeda and Turner, average variable
cost may usually be used as a surrogate for short run marginal cost.

If a defendant's prices were below short run marginal cost, then the
circumstantial evidence is strong enough to create a rebuttable presump-
tion of predatory intent. If a defendant's prices were below short run
marginal cost and the other evidence, subjective or objective, is suffi-
ciently probative of defendant's predatory intent, then as a matter of law
defendant has the predatory intent required to establish the attempt to
monopolize element of a Sherman Act claim and to establish the injury
to competition element of a Robinson-Patman Act claim. Again, average
variable cost may be used as a surrogate for short run marginal cost.11

Applying this test to McGahee's claims, the court held that he had
presented ample evidence from which a fact finder could infer predatory
intent. First, Northern Propane did not argue that its prices were above
average total cost,1 8 and there was "more than sufficient" other evidence
of Northern Propane's predatory intent in its (i) investigation of Mc-
Gahee's financial position, (ii) new policy of rent-free tanks designed to
take advantage of his limited resources, and (iii) internal memorandum
declaring that an objective of the local office was to "[c]ontribute to
Floyd's financial problems.' 14 Second, the record indicated that North-
ern Propane had sold some propane gas within the Camilla district at
prices below its average variable cost." 8

The Eleventh Circuit additionally ruled that the sixty to sixty-five per-
cent market share that Northern Propane enjoyed before McGahee went
into competition with it"' was alone enough to create a jury question re-
garding whether Northern Propane had a "dangerous probability" of
achieving a monopoly in the relevant market." 7 The court found the evi-

112. 858 F.2d at 1503-04 (citations and footnotes omitted).
113. Id. at 1504.
114. Id.
115. Id.
116. See supra note 84 and accompanying text.
117. 858 F.2d at 1506. Compare, e.g., Photovest Corp. v. Fotomat Corp., 606 F.2d 704,

711, 720-21 (7th Cir. 1979), cert. denied, 495 U.S. 917 (1980) (stating that 95% of sales in
market established "dangerous probability" of successful monopoly); Cliff Food Stores, Inc.
v. Kroger, Inc., 417 F.2d 203, 207 n.2 (5th Cir. 1969) (holding that 50% market share could
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dence that Northern Propane could not charge supracompetitive prices,""
that McGahee had obtained twenty-three percent of the market within
only two years,119 and that entry barriers to the propane business were
low 10 was relevant to this element of McGahee's attempt to monopolize
claim, but did not dispose of it as a matter of law.'

Hence, the Eleventh Circuit relieved McGahee of summary judgment
on both his Sherman Act and Robinson-Patman Act claims.12

2 More im-
portantly, the court may thereby have placed the law of predatory pricing
in this circuit squarely at odds with the likelihood of this conduct in the
real world. In other words, with average total cost, including a minimum
profit, the objective standard to make out a prima facie case of predatory
pricing, and relatively normal competitive activities such as Northern
Propane directed against McGahee is "more than sufficient" to present a
triable issue regarding a defendant's predatory intent, motions for pre-
trial dismissal of predatory pricing claims in the Eleventh Circuit by a
defendant with any meaningful market share could, like predatory pricing
itself, now be "rarely tried, and even more rarely successful." '

IV. MISCELLANEOUS

The Eleventh Circuit handed down only four other civil antitrust deci-
sions during its 1987 and 1988 terms. All of them were fairly routine.

be enough to show "dangerous probability"), with United States v. Empire Gas Corp., 537
F.2d 296, 305 (8th Cir. 1976), cert. denied, 429 U.S. 1122 (1977) (holding that 50% market
share does not threaten monopoly power). Proof that defendant has a "dangerous
probability" of obtaining a monopoly in the relevant market is an essential element of claim
for attempted monopolization in violation of section 2 of the Sherman Act. E.g., American
Tobacco Co. v. United States, 328 U.S. 781, 785 (1946); Tiftarea Shopper, Inc. v. Georgia
Shopper, Inc., 786 F.2d 1115, 1118 (11th Cir. 1986) (per curiam).

118. But see 858 F.2d at 1505 n.42 (noting that although the record did not indicate
supracompetitive prices, about 20% of Northern Propane's districts had "operating rates of
return" of 18% or higher, which suggested supracompetive profits).

119. But see Multiflex, Inc. v. Samuel Moore & Co., 709 F.2d 980, 992-93 (5th Cir. 1983),
cert. denied, 465 U.S. 1100 (1984) ("dangerous probability" not negated by decrease in de-
fendant's market share from over 80% to 38% and concurrent increase in plaintiff's market
share from zero to 60%). Cf. Utah Pie, 386 U.S. at 689 (upholding jury verdict for plaintiff
in "primary line" Robinson-Patman Act case notwithstanding its steadily increasing sales
volume).

120. But cf. Oahu Gas Serv., Inc. v. Pacific Resources, Inc., 838 F.2d 360, 366-67 (9th
Cir.), cert. denied, 109 S. Ct. 180 (1988) (affirming jury finding that local propane market
had high barriers to entry).

121. 858 F.2d at 1505.
122. Id. at 1507.
123. Matsushita, 475 U.S. at 589.
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In Norton Tire Co. v. Tire Kingdom Co.,"' the court reaffirmed s
2 the

former Fifth Circuit's prior rejection" of the Ninth Circuit line of cases
that allows the "dangerous probability of success" element of an alleged
attempt to monopolize 127 to be inferred entirely from defendant's an-
ticompetitive intent.'10 Nevertheless, the Eleventh Circuit held that the
trial court did not abuse its discretion in refusing to impose sanctions
against plaintiff and its counsel for litigating this baseless section 2
claim.""

The court's opening remarks signaled the outcome in Ad-Vantage
Telephone Directory Consultants, Inc. v. GTE Directories Corp.130 The
court stated that: "This case is another poignant illustration of the fact
that when business relationships turn sour, the ailing party is apt to turn
to the Sherman Act for relief."131 Ad-Vantage alleged that GTE violated
section 2 of the Sherman Act and its Florida state law counterpart"'3 by
monopolizing and attempting to monopolize the sale of yellow page ad-
vertising space in the telephone directories published by GTE for several
geographic areas on the west coast of Florida.1"' The jury rendered a ver-
dict for GTE under the Sherman Act but against it on Ad-Vantage's state
antitrust claims." The Eleventh Circuit reversed this finding of liability
on the ground that the efforts of Ad-Vantage to sell yellow page advertis-
ing space in GTE's directories were "in the nature of agency and not
[competitive] retail sales," 35 and Ad-Vantage thus failed to prove its al-
leged relevant market.13s

124. 858 F.2d 1533 (11th Cir. 1988).
125, Id. at 153$.
126. See Yoder Bros. v. California-Florida Plant Corp., 537 F.2d 1347, 1366-67 (5th Cir.

1976), cert. denied, 429 U.S. 1094 (1977).
127. See supra note 119.
128. See, e.g., Forro Precision, Inc. v. International Bus. Mach. Corp., 673 F.2d 1045,

1059 (9th Cir. 1982).
129. 858 F.2d at 1536. Cf. Community Elec. Serv. of Los Angeles, Inc. v. National Elec.

Contractors Ass'n, 5 Trade Reg. Rep. [1989-1 Trade Cas.] (CCH) 68,475, 60,617 (9th Cir.
March 4, 1989) (public policy urges that rule 11 of the Federal Rules of Civil Procedure be
applied more leniently in federal antitrust actions).

130. 849 F.2d 1336 (11th Cir. 1987).
131. Id. at 1338.
132. Id. at 1340. FLA. STAT. § 542.19 (1986), not only tracks the language of section 2 of

the Sherman Act, but the Florida courts have held that it is to be interpreted and enforced
in conformity with section 2. 849 F.2d at 1340-41 (citing St. Petersburg Yacht Charters, Inc.
v. Morgan Yacht, Inc., 457 So. 2d 1028 (Fla. Ct. App. 1984)).

133. 849 F.2d at 1340.
134. Id.
135. Id. at 1345.
136. Id. at 1345-48. Cf. Illinois Corporate Travel, Inc. v. American Airlines, Inc., 806

F.2d 722, 725 (7th Cir. 1986) (holding that American's refusal to allow a travel agent to
write discounted tickets for its flights was not resale price-fixing because "travel service
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Plaintiff in Cable Holdings of Georgia, Inc. v. Home Video, Inc.'37 simi-
larly was unable to establish its proposed market definition. Cable Hold-
ings complained that two other cable companies had merged in violation
of section 7 of the Clayton Act and then offended sections 1 and 2 of the
Sherman Act by instituting an allegedly baseless lawsuit to hinder its ex-
pansion into the territory already served by one of these defendants.'"
The jury found against Cable Holdings, and the Eleventh Circuit af-
firmed.' s Regarding the section 7 claim, the court ruled that the jury was
not clearly erroneous in apparently rejecting Cable Holdings' alleged rele-
vant product market of only cable TV and accepting defendants' conten-
tion that the market was all "passive visual entertainment," including
cable television, satellite television, video cassette recordings, and free
over-the-air television."1 0 It likewise upheld the jury's determination that
Cable Holdings was not prepared to enter the disputed territory, which
precluded Cable Holdings from showing the causation necessary to re-
cover on its Sherman Act claims.'1

Finally, in Tic-X-Press, Inc. v. Omni Promotions Co.," 2 the Eleventh
Circuit affirmed a judgment for plaintiff on its claim that defendants had
engaged in per se illegal tying under section 1 of the Sherman Act by
conditioning the lease of the Omni Coliseum in Atlanta on the use of
their affiliated ticket-selling agency. s14 Although the court's analysis was
primarily factual, it made two noteworthy substantive rulings. First, the
Eleventh Circuit concluded that dicta by the former Fifth Circuit'" that
less evidence of coercion is required to demonstrate a tie-in if plaintiff is
a competing seller of the tied product instead of a buyer, was no longer

operators cannot resell air travel" but are merely agents for the airlines).
137. 825 F.2d 1559 (11th Cir. 1987).
138. Id. at 1560-61.
139. Id. at 1564.
140. Id. at 1563. Cf. Satellite Television & Ass'n Resources v. Continental Cablevision of

Va., 714 F.2d 351, 355 (4th Cir. 1983) (The district court found, and the parties did not
dispute, that the relevant product consisted of "cinema, broadcast television, video disks
and cassettes, and other types of leisure and entertainment-related businesses for customers
who live in single family dwellings or apartment houses."); Friedman v. Adams Russell
Cable Services--New York, Inc., 1986-1 Trade Cas. (CCH) 66,933, 61,809 (S.D.N.Y. 1986)
("Super-Cable" tier of cable programming was a relevant product market by itself).

141. 825 F.2d at 1561-63; see, e.g., Midwestern Waffles, Inc. v. Waffle House, Inc., 734
F.2d 705, 723 (11th Cir. 1979) (per curiam); Hayes v. Solomon, 597 F.2d 958, 973 (5th Cir.
1979), cert. denied, 444 U.S. 1078 (1980).

142. 815 F.2d 1407 (11th Cir. 1987).
143. Id. at 1415-21.
144. See Odgen Food Serv. Corp. v. Mitchell, 614 F.2d 1001, 1002 n.3 (5th Cir. 1980);

Heatransfer Corp. v. Volkswagenwerk, A.G., 553 F.2d 964, 978 (5th Cir. 1977), cert. denied,
434 U.S. 1087 (1978).
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good law. 14 Second, the court reasoned that coercion is not a distinct
element of establishing a tie-in, but is subsumed by proof (a) that two
products are "tied" together and/or (b) that the seller has sufficient mar-
ket power to force the buyer to purchase the tied product. 14  Both of
these holdings should help clarify the role of coercion in tying cases.

V. CONCLUSION

The Eleventh Circuit's antitrust workload in 1987 and 1988 continued
to be rather light, and overall plaintiffs again did not fare very well. Yet
the court rescued plaintiffs from summary judgment in both Helicopter
Support Systems and McGahee, its two most significant antitrust opin-
ions during the past two terms.

These two decisions, however, seem to reflect almost diametrically op-
posite antitrust schools of thought. In Helicopter Support Systems the
Eleventh Circuit melded the Supreme Court's recent teachings in Mon-
santo and Matsushita into a two-step test for avoiding summary judg-
ment that must be met by a distributor-plaintiff claiming that an an-
ticompetitive conspiracy between a supplier and one or more other
distributors has injured him. On the other hand, in McGahee the court
plainly disapproved of the increasing subservience of the antitrust laws to
textbook economics, which trend underlies both Monsanto and Matsu-
shita, in adopting a prima facie test for predatory pricing that draws
heavily on the populist origins of the antitrust statutes, including Con-
gress' "political" goal of protecting small businesses from having to com-
pete against pricing "without a fair profit. '""

Accordingly, although McGahee is refreshing and provocative, it ap-
pears to fly squarely in the face of the current state of antitrust law, even
in the Eleventh Circuit. Its days could therefore be numbered. In the
meantime, whatever spur McGahee gives to private antitrust practice,
whether here or elsewhere, surely will be welcomed by the antitrust bar.

145. See 815 F.2d at 1415 n.15. The panel determined that any such distinction did not
survive Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984), in which the Supreme
Court discussed the necessity of proving coercion in a tying case brought by a competitor of
the seller without even hinting that plaintiff had a lesser burden of proof on this issue. Id. at
12-14.

146. 815 F.2d at 1415 n.15.
147. McGahee, 858 F.2d at 1498 (quoting S. Rep. No. 698, 63d Cong., 2d Sess. 3 (1914),

on the original Clayton Act).
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