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by Roy E. Paul*

I. INTRODUCTION

This Review last surveyed admiralty in its 1988 summer edition.' This
Article covers the period from January 1, 1987 through December 31,
1988. As with the last three articles on this topic,' the author has made
no attempt to include all opinions that touch on admiralty and maritime
practice; instead, the Article focuses on significant decisions that reflect
some real change in, or explication of, existing law in certain specific cate-
gories. The present Article begins with two cases defining the rights of
seamen. In Archer v. Trans/American Services, Ltd.,' the court discussed
the requirement that at the time of injury a seaman be "in the service of
the ship" in order to be entitled to maintenance and cure and wages.' In
McClow v. Warrior & Gulf Navigation Co.,' the court reviewed the differ-
ent standard of causation that applies to claims under the Jones Acte as
opposed to claims under the general maritime law in the Eleventh Cir-
cuit, noting that other circuits have blurred any distinction, but declining
to merge the standards in light of existing precedent., Next, in Section
III, the Article reviews two cases raising significant procedural issues,
Libby v. United States," a case involving the "forthwith" service require-
ment of the Suits in Admiralty Act,' and State Establishment for Agri-
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culture Product Trading v. M/V Wesermunde,1' a case involving the ap-
pealability of an order compelling arbitration and staying the underlying
action pending arbitration under the "antiquated, but still viable""1 doc-
trine stated in Schoenamsgruber v. Hamburg American Line.12

Section IV focuses on developments implicating the Longshore and
Harbor Workers' Compensation Act' s ("LHWCA") through a continued
discussion of Wesermunde, and a review of Associated Metals & Miner-
als Corp. v. Etelae Suomin Laiva,' 4 a case turning on an analysis of the
appropriate burden of proof to be applied in cargo damage actions. 5 The
Article, in Section V, then summarizes a number of cases dealing with
harborworkers' claims. Cases involving issues of maritime insurance are
the subject of Section VI. The Article concludes with a miscellaneous sec-
tion briefly discussing decisions not falling into any of the preceding ma-
jor categories that should be of interest to the practitioner.

II. SEAMEN

In Trans/American Services, the Eleventh Circuit was "called upon to
determine whether the district court properly ruled that a person was a
seaman 'in the service of the ship' at the time the person suffered an
injury on shore entitling the person to maintenance and cure as well as
wages."" In Trans/American Services, Archer previously worked as an
assistant pantryman for a cruise ship and signed a new one-year contract
for employment with Trans/American Services, Ltd., ("Trans/American")
a catering company that in turn contracted with the cruise ship line.7
Archer's new employment contract required that he report to Trans/
American's offices in Miami, Florida several days before his ship de-
parted. 8 From the time Archer's contract required him to report for duty
until the time his ship was to leave, Archer had no specific duties and was
free to do whatever he wanted." During this period, Archer was injured
in an automobile collision while on a pleasure trip with a friend.20 Archer

U.S.C. § 742 (1982)).
10. 838 F.2d 1576 (11th Cir. 1988).
11. Id. at 1579.
12. 294 U.S. 454 (1935).
13. Longshore and Harbor Workers' Compensation Act, ch. 509, § 1, 44 Stat. 1424 (1927)

(codified as amended at 33 U.S.C.A. §§ 901-50 (West Supp. 1988)).
14. 858 F.2d 674 (11th Cir. 1988).
15. Id. at 677-78.
16. 834 F.2d at 1571.
17. Id.
18. Id. at 1571-72.
19. Id. at 1572.
20. Id.
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then filed a complaint against Trans/American and Scandinavian World
Cruises (Bahamas) Ltd., the cruise ship line for which Trans/American
provided services, seeking recovery under the Jones Act, recovery for
maintenance and cure under the general maritime law, and recovery of
punitive damages and attorney fees.'1 Cross motions for summary judg-
ment framed the issues for the district court.2 The Eleventh Circuit pro-
ceeded to grant Archer's motion for summary judgment and awarded him
general damages, but denied his request for attorney fees and punitive
damages.' 3 Trans/American appealed the award.24

In analyzing the district court's decision, the Eleventh Circuit noted
that federal maritime law embraces principles of agency and that the ex-
istence of an agency relationship is generally a question of fact.26 Accord-
ingly, the court of appeals said that the appellate court could only over-
ride the district court's determination of an agency relationship if the
determination was clearly erroneous." The court then rejected Trans/
American's argument that it was merely an independent contractor under
its concessions agreement with the cruise line stating that if:

the vessel is to provide food for its passengers, it must have employees to
prepare and serve the food. If the vessel does not hire directly persons to
perform these functions, then some other person or entity must act on
behalf of the vessel to obtain the personnel to carry out this important
cruise ship function. The entity which acts on behalf of the vessel is the
vessel's agent.'7

Significantly, the Eleventh Circuit cited no authority for its position,
relying, instead, on pure policy argument reasoning:

If the law were to recognize this contractual arrangement as something
other than an agency relationship, the result would be anomalous. In this
case, a cruise ship has contracted for its entire food and beverage service,
thus, completely insulating itself from any and all liability which might
arise from that service. If the ship owner or operator can contract for its
food and beverage service, then it may also contract for its crew mem-
bers, its engineers, its maintenance, housekeeping, and hospitality staffs.
The logical extension of this notion is that the ship owner or operator
could contract for its entire operation. In such a manner, the ship owner
or operator would escape all accountability for the ship's condition and
the conduct of those working aboard. In every instance in which the ship

21. Id.
22. Id.
23. Id.
24. Id.
25. Id. at 1573.
26. Id.
27. Id.
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owner or operator has historically been held accountable, an independent
contractor allegedly unrelated to the ship would be the responsible
party."

Chief District Judge Hodges, in his dissenting opinion, observed that
the conclusion that Trans/American was an agent and not an indepen-
dent contractor based on such a policy argument "embraces a theory that
was not urged upon the District Court; is not necessary to the decision in
the case; and tends to obliterate the law of the Circuit-indeed, the law
everywhere- governing the jurisprudential analysis which should be
made in differentiating agents and employees from independent contrac-
tors."' Specifically, Judge Hodges, citing Mahramas American Expert
Isbrandtsen Lines,30 noted:

It is the seaman's relationship to the vessel, not the identity of his em-
ployer, that generates his right to maintenance and cure. The Appellee
himself correctly states that: The fact of an agency relationship between
the entities is ... irrelevant to the case. It is the seaman's employer who
is liable for maintenance and cure, and not the shipowner where the two
are not the same."

The court of appeals in Trans/American Services then turned to the
issue of whether or not Archer was in the service of the ship at the time
he was injured. The court concluded that Trans/American was acting as
the ship's agent in hiring personnel to handle the food and beverage con-
cession. Because Trans/American was an agent of the ship, the court
noted it was beneficial for Trans/American to marshal its personnel prior
to the ship's departure, and Archer's presence in Miami was a function of
his employment and for the benefit of Trans/American.3 The court of
appeals, therefore, affirmed the district court's factual finding that Archer
attained seaman status at the time he checked in at Trans/American's
Miami office and was, thereafter, in the service of the ship."

After affirming the district court's factual findings, the court of appeals
had little trouble in finding that the law entitled Archer to maintenance
and cure as "[miaritime law has historically recognized a seaman's right
to maintenance and cure for injuries suffered in the course of his service
to the vessel, whether occurring on sea or on land."" Citing Liner v. J.B.

28. Id.
29. Id. at 1575 (Hodges, C.J., dissenting).
30. 475 F.2d 165 (2d Cir. 1973).
31. 834 F.2d at 1575 n.1 (citing Mahramas Am. Expert Isbrandtsen Lines, 475 F.2d at

167) (Hodges, C.J., dissenting).
32. id. at 1573.
33. Id. at 1573-74.
34. Id. at 1574.
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Talley & Co.,35 the court concluded that the law entitled Archer to bene-
fits because a blue water seaman may recover for injuries suffered during
shore leave while on personal business.36 The court further concluded
that because Archer signed a one-year contract, he was entitled to wages
for the entire year term of the contract.17

In McClow, the injured party, McClow, challenged the Fifth Circuit de-
cision of Spinks v. Chevron Oil Co.,36 which adopted a "substantial fac-
tor" standard of causation for "unseaworthiness" claims brought under
general maritime law as opposed to the less demanding standard of cau-
sation utilized in Jones Act claims.8 Under Jones Act claims, the court
may find causation if the defendant's acts or omissions played any part,
no matter how small, in bringing about the injury.40 While noting some
support for McClow's position in the law of other circuits, the court of
appeals declined to review the issue and simply found that it was bound
by precedent.' 1 Significantly, however, the district court and the court of
appeals noted that the burden on the plaintiff to prove proximate causa-
tion under either standard was very light.' Counsel for McClow failed to
note this distinction between the standard of causation and the burden of
proving causation under the standard, and ultimately, the court of ap-
peals affirmed the decision of the district court, finding that counsel im-
properly failed to preserve his objections, which required the court of ap-
peals to utilize the plain error standard of review.' 8

III. JURISDICTION AND PROCEDURE

In Libby, the Eleventh Circuit addressed the issue of whether the
"forthwith" service requirement contained in the Suits in Admiralty Act"
("the Admiralty Act") is procedural only and, therefore, supplanted by
rule 4(j) of the Federal Rules of Civil Procedure,'4 or whether that service
requirement is part of the waiver of sovereign immunity contemplated by
the Admiralty Act making the requirement a jurisdictional one.4 At the
outset of its analysis, the Eleventh Circuit noted that there is a split in

35. 618 F.2d 327 (5th Cir. 1980).
36. 834 F.2d at 1574 (citing J.B. Talley & Co., 618 F.2d at 332).
37. Id. at 1574.75.
38. 507 F.2d 216 (5th Cir. 1975), modified, 546 F.2d 675 (5th Cir. 1977).
39. 507 F.2d at 222.
40. 834 F.2d at 1251 (citing Spinks, 507 F.2d at 222-23).
41. 842 F.2d at 1251.
42. Id. at 1252.
43. Id. at 1251-53.
44. 46 U.S.C. § 742 (1982).
45. FED. R. Civ. P. 4Q).
46. 840 F.2d at 819.
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the circuits on this issue.'" In rendering its decision, the Eleventh Circuit
looked to the language and structure of the Admiralty Act. The court
reasoned:

The fact that the waiver of sovereign immunity is declared in Section
742, while the procedures governing admiralty suits against the United
States are specified in section 743, indicates that the requirements con-
tained in section 742 are more than procedural. It is clear that the condi-
tions contained in section 742 must be met before sovereign immunity is
waived and before the action can proceed under any set of rules. Thus,
we conclude that the conditions contained in section 742, including the
forthwith service requirement, are necessary terms of the government's
consent to be sued."

Having concluded that the forthwith service requirement was a juris-
dictional requirement, the court of appeals then turned to the issue of
whether the Federal Rules of Civil Procedure may supercede that re-
quirement.' 9 In this regard, the court noted that under 28 U.S.C. § 2072,
the Federal Rules of Civil Procedure supercede all conflicting laws but
that the statute specifically notes that "such rules shall not abridge, en-
large or modify any substantive right ... ,"so The court concluded, be-
cause section 742 does involve substantive rights, that rule 4(j) of the
Federal Rules of Civil Procedure cannot modify the service requirements
of the section.' Because the forthwith service requirement is viable even
in light of the Federal Rules of Civil Procedure, the court analyzed ser-
vice under the particular facts presented and found that a delay of
twenty-four days in perfecting service was not unreasonable, and there-
fore, amounted to service forthwith."

In Wesermunde, the Eleventh Circuit reviewed the appealability of an
order compelling arbitration and staying district court proceedings pend-
ing arbitration in light of the doctrine stated in Schoenamsgruber v.
Hamburg American Line." In Wesermunde, the district court enforced a
foreign arbitration clause incorporated by reference into a bill of lading,

47. Id. As noted by the court in Libby, "[tihe Second and Ninth Circuits have held that
the forthwith service requirement in Section 742 is part of the waiver of sovereign immunity
and thus jurisdictional in nature. Id. See Watts v. Pinckney, 752 F.2d 406, 408 (9th Cir.
1985); City of New York v. McAllister Brothers, Inc., 278 F.2d 708, 709-10 (2d Cir. 1960)
.... See Amelia v, United States, 732 F.2d 711, 713 (9th Cir. 1984)."

48. 840 F.2d at 820.
49. Id.
50. Id. (citing 28 U.S.C. § 2072 (1982)).
51. Id. at 820-21 (citing FED. R. Civ. P. 4(j)).
52. Id. at 821-22.
53. 838 F.2d at 1579 (citing Schoenamsgruber, 294 U.S. 454 (1935)).
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ordered arbitration, and stayed proceedings.' 4 State Establishment filed
an appeal, but the court dismissed the appeal under the reasoning of
Schoenamsgruber." Schoenamsgruber provides that while a court is pro-
ceeding in admiralty compelling arbitration and staying the action pend-
ing arbitration pursuant to 9 U.S.C. §§ 1 -14 is: "1. Not a final order
under 28 U.S.C. § 1291; 2. Not an injunction under 28 U.S.C. §
1291(a)(1); and 3. Not an appealable interlocutory decree under §
1292(a)(3).""

After the court dismissed State Establishment's appeal, State Estab-
lishment requested that the district court reconsider its stay order, and
moved, in the alternative, to have the district court certify the request for
immediate appeal pursuant to rule 54(b) of the Federal Rules of Civil
Procedure.57 The district court denied those motions.8 State Establish-
ment refused to arbitrate, and the opposing parties presented the district
court with a motion to dismiss State Establishment's case based on State
Establishment's willful refusal to comply with the district court's order
compelling arbitration." At a show cause hearing, State Establishment
took the position that the district court placed it in an untenable position
by refusing to reconsider its arbitration order and refusing to certify the
question for an immediate appeal. 0 State Establishment argued that if it
complied with the court's order, the order would require it to expend sub-
stantial time, effort, and money in the arbitration before it could test the
validity of the arbitration on appeal."' Accordingly, State Establishment
prayed for an order of dismissal with prejudice so that the court could
resolve the arbitration issue.02 The district court proceeded to enter a dis-
missal with prejudice for failure to comply with its order.3 In reviewing
the district court's decision to dismiss for want of prosecution, the court
of appeals said that such a decision was in the trial court's discretion and,
therefore, the appellate court could reverse only for an abuse of discre-
tion." The Eleventh Circuit emphasized, however, that a dismissal with
prejudice is a sanction of last resort and the lower courts generally should

54. Id. at 1577.
55. Id. at 1579.
56. State Establishment for Agric. Prod. Trading v. M/V Wesermunde, 770 F.2d 987, 989

(11th Cir. 1985) (citing 28 U.S.C. §§ 1291, 1292(a)(1), 1292(a)(3) (1982)).
57. 838 F.2d at 1579.

58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id. at 1582.
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apply it only when less drastic sanctions are not available.es The court
found that under the facts presented, the district court could have certi-
fied the question under rule 54(b) of the Federal Rules of Civil Procedure
while requiring a stipulation that State Establishment would dismiss with
prejudice all claims that it had against the named defendants should the
appellate court affirm the district court's arbitration order." Accordingly,
the Eleventh Circuit approved a procedure under which the courts may
impose upon a party seeking to circumvent the rule in Schoenamsgruber
while holding that a court may abuse its discretion by not allowing a liti-
gant some way around the rule.07

IV. CARRIAGE OF GOODS BY SEA ACT CASES

While presenting an interesting discussion of issues concerning the fi-
nality and appealability of arbitration orders in admiralty cases, the Elev-
enth Circuit in Wesermunde also addressed the issue of whether the bill
of lading given to State Establishment effectively incorporated by refer-
ence the foreign arbitration clause found in the charter party." The court
of appeals found that the district court gave insufficient weight to other
language in the bill of lading that incorporated by reference the provi-
sions of the Carriage of Goods by Sea Act ("COGSA")es and to the body
of case law interpreting the COGSA.70

In considering the substantive issue of whether the foreign arbitration
clause was viable in the face of provisions of COGSA, the Eleventh Cir-
cuit looked to the legislative history of the COGSA noting that Congress
intended COGSA to reduce uncertainty concerning the rights and obliga-
tions of carriers and shippers and the liabilities of underwriters undertak-
ing to insure cargo.7 ' The court further observed that "[b]y strictly cir-
cumscribing the ability of carriers to avoid liability on cargos in their
care, COGSA also greatly enhance[d] the negotiability of bills of lad-

65. Id.
66. Id. at 1583; FED. R. Civ. P. 54(b).
67. 838 F.2d at 1583.
68. Id. at 1579-82.
69. Carriage of Goods by Sea Act, ch. 229, 49 Stat. 1207 (1936) (codified as amended at

46 U.S.C. §§ 1300-1350 (1982)).
70. 838 F.2d at 1580-81. The court was careful to point out that under the particular

facts presented in Wesermunde, COGSA did not apply by its own force since the only cargo
aboard the vessel was a cargo of eggs that were destroyed by fire before they could be of-
floaded at their point of destination, thus creating a private contract of carriage under which
the protections provided by COGSA need not have applied. Id. at 1580. Wesermunde recog-
nized, however, that COGSA still applied to the parties as a matter of contract since they
had chosen to adopt COGSA's provisions into the bills of lading. Id.

71. Id. at 1580.
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ing." 7 ' Accordingly, the court concluded that "a provision requiring arbi-
tration in a foreign country that has no connection with either the per-
formance of the bill of lading contract or of the making of the bill of
lading contract is a provision that would conflict with COGSA's general
purpose of not allowing carriers to lessen their risk of liability ... ,1
The court found that there was an inadequate relationship with the fo-
rum of the foreign arbitration at issue to have the impermissible effect of
lessening the liability of the carrier in violation of the spirit of COGSA .7

The court then reasoned, in the alternative, that even if the provision
requiring arbitration in London, England did not conflict with COGSA's
general requirement that the provision lessen the liability of the carrier,
there still was an arguable conflict with "COGSA's implied policy that an
American forum will be made available to a consignee when a bill of lad-
ing is issued subject to the terms of that Act. ' '7 Thus, the court held that
"absent actual notice to State Establishment of the foreign arbitration
clause found in the charter party, COGSA and the case law interpreting
that act would have barred defendants from invoking the language re-
quiring arbitration." The court then found as a matter of fact that ac-
tual notice was not given."

In Associated Metals & Minerals Corp. v. Etelae Suomin Laiva,7 8 the
court of appeals reviewed the prima facia case required of plaintiffs seek-
ing recovery for cargo damage under COGSA. Associated Metals was the
consignee of a cargo of steel shipped from Raahe and Helsinki, Finland to
Jacksonville, Florida and Houston, Texas aboard the Arkadia, a vessel
owned by Etelae Suomin Laiva ("Etelae").79 Arkadia first loaded cargo in
Raahe, where temperatures ranged from minus twenty-two degrees centi-
grade to plus two degrees centigrade.90 Snow and ice covered the hot-
rolled coils and steel plates when Arkadia loaded them. Next, Arkadia
loaded cargo in Helsinki with temperatures ranging from minus two de-
grees centigrade to plus three degrees centigrade and Etelae placed coils
of cold-rolled and galvanized steel atop the snow and ice covered plates
that workers loaded on the ship in Raahe.8' The parties do not dispute
that all the cargo was in good order and condition upon loading." During

72. Id.
73. Id. at 1581.
74. Id.
75. Id.
76. Id. at 1581-82.
77. Id.
78. 858 F.2d 674 (11th Cir. 1988).
79. Id. at 675.
80. Id. at 676.
81. Id.
82. Id.
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the voyage across the Atlantic, the Arkadia encountered high seas and the
crew of the vessel was unable to ventilate the cargo." As the Arkadia
moved towards its destination in Florida, the temperature of the sur-
rounding air increased relative to the temperature of the steel causing
condensation to form on the surface of the cargo that caused rust to form
on some of the cold-rolled coils and galvanized steel. 4

When the Arkadia arrived in Jacksonville, the ship discharged the
cargo destined for Jacksonville, consisting of steel plates and ninety-seven
coils of cold-rolled steel.8 Upon discharge, the coils were stored in an
open-ended, covered warehouse adjacent to the wharf." Subsequently,
unknown parties removed the coils from Jacksonville to a warehouse in
Norcross, Georgia, where a surveyor surveyed the coils and found that
fresh water rust had affected them. The surveyor, however, expressed no
opinion at trial about when the coils were exposed to fresh water.87

The Arkadia then arrived in Houston and discharged cargo, including
cold-rolled coils and galvanized steel. Two marine surveyors attended the
discharge of the cargo, one of whom noted that water was running out of
the cold-rolled coils as the Arkadia unloaded them.8 The surveyors noted
light to moderate rust on the coil canisters, but the rust did not suggest
to the surveyors that the coils themselves were rusty." Unknown parties
then removed the coils to a completely enclosed and heated warehouse,
and six months later the surveyors conducted an additional survey that
indicated substantial rust on many of the coils and on much of the galva-
nized steel." The surveyor who conducted the second survey attributed
the rust to sweating that occurred during ocean transit. 1

In reviewing the district court's ruling that Associated Metals failed to
meet its burden of showing a prima facia case of entitlement to recover
for all cargo under COGSA, the Eleventh Circuit noted that under 46
U.S.C.A. § 1303(6), failure to give the carrier notice of damaged cargo
within three days of delivery is "prima facie evidence of the delivery by
the carrier of the goods as described in the bill of lading.""' The court of
appeals further recognized, however, that "when sufficient evidence indi-
cating that the cargo was damaged prior to discharge is introduced, the
prima facie evidence under § 1303(6) is accorded no special weight be-

83. Id.
84. Id.
85. Id.
86. Id. at 677.
87. Id.
88. Id.
89. Id.
90. Id.
91. Id.
92. Id. (citing 46 U.S.C. § 1303(6) (1982), formerly 46 U.S.C.A. § 1303(6) (1975)).

[Vol. 401126



ADMIRALTY

yond that given other evidence concerning where the damage occurred."'98
The court then reviewed the district court's finding concerning the coils

discharged in Jacksonville and noted that the survey pertaining to those
coils reported fresh water rust damage, but the surveyor expressed no
opinion about when the coils were exposed to fresh water. The court
noted that the record demonstrated that the damage could have occurred
after discharge and that Associated Metals offered no evidence to rebut
this inference.95 Accordingly, the Eleventh Circuit found that the district
court correctly decided that Associated Metals failed to establish a prima
facie case establishing entitlement to recover for the Jacksonville cargo.' 6

Regarding the cargo offloaded in Houston, however, the court of ap-
peals emphasized the surveyor's opinion that the rust damage resulted
from sweating that occurred during ocean transit. The court concluded
that because the district court made an implicit finding that damage did
not occur during ocean transit when it decided Associated Metals failed
to establish a prima facia case of Etelae's liability for the Houston ship-
ment.9  The court found the district court's conclusion clearly
erroneous.

9"
The court stated that a finding that the district court incorrectly con-

cluded that Associated Metals did not establish a prima facie case con-
cerning the Houston shipment did not necessarily require a reversal. The
Eleventh Circuit concluded that the district court's finding that the rust
damage resulted from a peril of the sea within the meaning of 46 U.S.C.A.
§ 1304(2)(c) was not clearly erroneous." The court of appeals noted that
it is well established that sweating is a peril of the sea and that the car-
rier bears the burden of proving that sweating was unavoidable despite all
reasonable efforts to avoid it by ventilation or otherwise.100 Under the
facts of the case, the court concluded that because of the high seas, venti-
lation was impossible and that, indeed, ventilation might have exacer-
bated the problem by precipitating salt water rust damage.0 , Therefore,
the court of appeals affirmed the decision that Etelae was not liable be-
cause Etelae proved that the rust damage Associated Metals complained
of resulted from a cause including the exceptions under 46 U.S.C.A. §

93. Id. at 677-78 (citing Harbert Int'l Establishment v. Power Shipping, 635 F.2d 370,
373 (5th Cir. Unit B 1981)).

94. Id. at 678.
95. Id.
96. Id.
97. Id.
98. Id.
99. Id. (citing 46 U.S.C.A. § 1304(2)(c) (West 1988)).

100. Id.
101. Id.
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1304(2).102

V. HARBORWORKER'S CLAIMS

The Eleventh Circuit Court of Appeals in Roach v. M/V Aqua Grace'0'
addressed a number of issues relating to the LHWCA.'0 ' In Roach, Sea
Scrub Systems hired several divers who contracted with Carras Hellas,
owner of the Aqua Grace, for the cleaning and reactivation of that ves-
sel.105 The district court granted summary judgment in favor of Carras
Hellas, finding that the decedent was not a seaman and was not an em-
ployee of Carras Hellas and that therefore, the decedent could not state a
claim under the Jones Act.10 The court concluded, rather, that the dece-
dent was a harborworker within the meaning of the LHWCA.107 The dis-
trict court then applied the standard set forth in Scindia Steam Navia-
gion Co. v. De Los Santos'08 and found that Carras Hellas fulfilled its
obligations by turning over the ship in a safe condition. Moreover, Carras
Hellas did not have knowledge of unreasonable dangers presented to the
divers once the operation was underway and, therefore, did not have a
duty to intervene on behalf of the decedent. 09

On appeal, Mrs. Roach, the decedent's representative, contended that
the employment status of the decedent was a disputed question of fact
and that if the court determined Carras Hellas was the contractor, Carras
Hellas could be liable under 33 U.S.C. § 905(a) 10 for contractor's failure
to obtain compensation insurance."' In the alternative, appellant argued
that Scindia should not apply in a factual situation similar to the one
presented."' The more appropriate analysis falls under section 413 of the
Restatement (Second) of Torts.113

102. Id. (citing 46 U.S.C.A. § 1304(2) (West 1988)).
103. 857 F.2d 1575 (11th Cir. 1988).
104. 33 U.S.C.A §§ 901-50 (West 1986).
105. 857 F.2d at 1577.
106. Id. at 1578 (citing 46 U.S.C.A. § 688 (West Supp. 1988)).
107. Id.
108. 451 U.S. 156 (1981).
109. 857 F.2d at 1578.
110. Section 905(a) of the LHWCA states: "For purposes of this subsection, a contractor

shall be deemed the employer of a subcontractor's employees only if the subcontractor fails
to secure the payment of compensation as required by Section 904 of this title." 33 U.S.C.A.
§ 905(a) (West 1986).

111. 857 F.2d at 1578.
112. Id.
113. Id. Section 413 of the Restatement (Second) of Torts states:

One who employs an independent contractor to do work which the employer
should recognize as likely to create, during its progress, a peculiar unreasonable
risk of physical harm to others unless special precautions are taken, is subject to

1128 [Vol. 40



ADMIRALTY

In analyzing appellant's contentions, the Eleventh Circuit noted that
appellant's argument was closely related to the "dual capacity" doctrine
invoked in workers' compensation cases. "The dual capacity doctrine cre-
ates common law and/or statutory liability on the part of an employer
who normally enjoys immunity under the exclusive remedy provisions of
workers' compensation laws, when the employer acts in a capacity outside
the employer-employee relationship."' 14 The court of appeals noted that
the Supreme Court applied this doctrine to employers under the LHWCA
.in Jones & Laughlin Steel Corp. v. Pfeifer.115 In turn, Congress addressed
the issue the Supreme Court addressed in Jones & Laughlin Steel Corp.
in the 1984 amendments to the LHWCA, which revised the third sen-
tence of section 905(b) to read as follows:

If [a claimant under the Act] was employed to provide shipbuilding, re-
pairing or braking services and such person's employer was the owner,
owner pro hac vice, agent, operator, or charterer of the vessel, no such
action [for negligence] shall be permitted, in whole or in part or directly
or indirectly, against the injured person's employer (in any capacity, in-
cluding as the vessel's owner, owner pro hac vice, agent, operator, or
charterer) or against the employees of the employer."'

The Eleventh Circuit observed that while this amendment did not dis-
turb the holding of Jones & Laughlin Steel Corp., the amendment re-
flected congressional intent to limit the utilization of the dual capacity
doctrine under the LHWCA.1 7 The court, therefore, determined that "in
order to impose liability independent of a statutorily described role, the
alleged tortfeasor must possess a second persona so completely distinct
from and unrelated to his apparent status that by established standards
the law recognizes it as a separate legal entity." ' s

The court proceeded to recognize that because the LHWCA and federal
common law found in case law do not define the terms "contractor" and
"general contractor" it would have to make a preliminary determination
of what state law, if any, it should apply to determine the status of Carras

liability for physical harm caused to them by the absence of such precautions if
the employer

(a) fails to provide in the contract that the contractor shall take such precau-
tions, or

(b) fails to exercise reasonable care to provide in some other manner for the
taking of such precautions.

RESTATEMENT (SECOND) OF TORTS § 413(1965).
114. 857 F.2d at 1579.
115. Id. (citing 462 U.S. 523 (1983)).
116. Id. at 1579-80 (quoting 33 U.S.C.A. § 905(b) (West 1986)).
117. Id. at 1580.
118. Id.
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Hellas in relation to the decedent."" In undertaking this analysis, the
court recognized that Congress established the applicability of an adja-
cent state's law to actions arising on the outer continental shelf through
43 U.S.C. § 1333(a)(2)." ° While noting that 43 U.S.C. § 2333(a)(2) was
not directly applicable to the facts before it, the court concluded that
Congress' decision to utilize the law of various states in a similar area
suggested that there was no compelling need for a uniform federal rule,
thus making it appropriate for the court to apply the law of the State of
Florida, where the death occurred. 2 ' Applying Florida law, the Eleventh
Circuit concluded that it could find no evidence that Carras Hellas pos-
sessed a distinct persona, independent of its status as vessel owner, under
clearly identifiable legal standards so as to justify the imposition of dual
owner-contractor liability.122

The Eleventh Circuit then turned to an analysis of potential liability
under section 905(b) 12 of the LHWCA. The court recognized that the
standard set forth in Scindia was applicable to the employment of inde-
pendent harbor contractors and their maritime employees, and found
that the district court was correct in holding that it did not violate the
Scindia standard in granting summary judgment.'2 ' The court addressed
appellant's argument that Scindia should be inapplicable to the particu-
lar facts presented because the court premised "Scindia on the assump-
tion that the stevedore or other maritime contractor to whom the vessel is
entrusted is an expert upon whom the vessel owner is entitled to rely.' 2

5

More specifically, appellant argued "the decision should not apply where
the maritime contractor was incompetent and where the vessel owner
knew or had reason to know of such incompetence." '' The Eleventh Cir-
cuit noted that this was an argument with some appeal, but concluded
that it was unsupported by the evidence.127 The court further noted that
it could not apply section 413 of the Restatement (Second) of Torts to
expand the duty owed by the parties, such as Carras Hellas, in light of
the Supreme Court precedent of Scindia.2s

119. Id.
120. Id. (citing 43 U.S.C. § 1333(a)(2) (1984)).
121. Id.
122. Id. at 1581.
123. 33 U.S.C.A. § 905(b) (West 1986). Section 905(b) provides that: "In the event of

injury to a person covered under this chapter caused by the negligence of a vessel, then such
person, or anyone otherwise entitled to recover damages by reason thereof, may bring an
action against such vessel as a third party." Id.

124. 857 F.2d at 1581-82.
125. Id. at 1583.
126. Id.
127. Id.
128. Id.
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Sanders v. Alabama Drydock & Shipbuilding Co.'" arose out of a peti-
tion for review of a decision by the Benefits Review Board ("BRB"), re-
versing a finding by an administrative law judge ("AL") that the
LHWCA covered the claimant. Alabama Drydock & Shipbuilding, a com-
pany involved in shipbuilding, ship repair, and ship breaking, employed
claimant as Assistant to the Director of Industrial Relations at the time
of his disability. 3 0 In undertaking its analysis, the court of appeals recog-
nized that Congress amended the LHWCA in 1972 to establish a two-part
test for eligibility for disability benefits, requiring: (1) that a claimant
must have been working on a covered maritime situs within the meaning
of section 3(a) of the LHWCA when injured; and (2) that the claimant
must have the status of a covered employee under section 2(3).13' The
BRB ruled that claimant had failed the status test because his "job as an
industrial relations specialist did not involve him in any phase of the pro-
cess of vessel construction."' 3

2 Because no controversy existed concerning
whether claimant was upon the navigable waters of the United States
within the meaning of section 3(a) of the LHWCA, the issue of whether
claimant was entitled to benefits hinged upon the status portion of the
test.1

33

In order to satisfy the status portion of the test under section 2(3) of
the LHWCA, the court must determine whether the claimant was "en-
gaged in maritime employment."'"4 In an attempt to avoid the payment
of benefits, the employer in Sanders argued that the LHWCA did not
cover claimant because he was a member of management. 3

5 The court of
appeals, however, noted that the LHWCA does not distinguish between
persons on the basis of whether they are members of management, but
simply applies to any person "engaged in maritime employment. '" 30 The
employer also argued that since claimant's job was not specifically enu-
merated in the statute, he was not a covered employee.13 7 Citing Trotti &

129. 841 F.2d 1085 (11th Cir. 1988).
130. Id. at 1086.
131. Id. at 1084 (citing 33 U.S.C. §§ 903(a) & 902(3) (1982)).
132. Id.
133. Id.
134. Id. at 1087 (quoting 33 U.S.C. 902(3) (1982)). Section 2(3) of the Act provides:

The term "employee" means any person engaged in maritime employment, in-
cluding any longshoremen or other person engaged in longshoring operations, and
any harborworker including a ship repairman, shipbuilder, and shipbreaker, but
such term does not include a master or a member of a crew of any vessel, or any
person engaged by the master to load or unload or repair any small vessel under
eighteen tons net.

33 U.S.C. § 902(3).
135. 841 F.2d at 1087-88.
136. Id. at 1088 (quoting 33 U.S.C. § 902(3)).
137. Id.
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Thompson v. Crawford,"' the Eleventh Circuit rejected the argument,
finding that it was well settled that the LHWCA extends coverage to oc-
cupations beyond those specifically named by the statute."'

Finally, the employer argued that the duties and skills of claimant were
not uniquely maritime."0 The court of appeals, observed that "(wihether
the particular job skills are uniquely maritime is not dispositive in deter-
mining whether the status test is satisfied, rather the proper focus should
be upon whether the purposes served in applying the job skills directly
relate to furthering the shipyard concerns of a covered employer.""' Not-
ing that the ALJ concluded that "[t]he main function of the Labor Rela-
tions Department was directed towards keeping the [ship]yard running,
and uninterrupted by labor disputes, or misconduct of the workers

.,," the Eleventh Circuit found that claimant's job skills were di-
rectly related to furthering the employer's concerns."" The court con-
cluded, therefore, that claimant was a covered employee." Because the
BRB never reached the question of whether claimant's injury was work
related, the appellate court remanded the case to the BRB for further
proceedings, including a determination of whether claimant suffered a
compensable injury. 

4
5

In Jacksonville Shipyards, Inc. v. Director, Office of Workers' Com-
pensation Programs,'4" the Eleventh Circuit had occasion to discuss the
"last injurious exposure" rule utilized in analyzing permanent disability
claims. 47 Under that rule, "the last employer to have exposed the claim-
ant to injurious stimuli bears full liability for disability compensation, re-
gardless of whether that exposure actually injured the claimant."" 4

,

In Jacksonville Shipyards, claimant worked in a Jacksonville shipyard
for an eighteen year period during which three different entities owned
the shipyard.4' Appellant Jacksonville Shipyards owned the shipyard
during the last eleven years of claimant's employment. Seven months
before claimant stopped working at the shipyard, Jacksonville Shipyards
became self-insured."" Throughout the 1960s, claimant worked at the

138. 631 F.2d 1214 (5th Cir. 1980).
139. 841 F.2d at 1088 (citing Crawford, 631 F.2d at 1220).
140. Id.
141. Id.
142. Id.
143. Id.
144. Id.
145. Id. at 1089.
146. 842 F.2d 1253 (11th Cir. 1988).
147. Id. at 1255.
148. Id. (citing Travellers Ins. Co. v. Cardillo, 225 F.2d 137, 145 (2d Cir. 1955)).
149. Id. at 1254-55.
150. Id.
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shipyard as a sandblaster in the Paint and Labor Department and began
to experience shortness of breath in approximately 1971. In that same
year, a chest x-ray revealed a condition consistent with silicosis.15 1 After
claimant revealed his condition, Jacksonville Shipyards transferred him
from the Paint and Labor Department to the Drydock Department where
he maintained and repaired equipment. Claimant continued to experience
shortness of breath, and in 1975, x-rays again revealed a condition consis-
tent with silicosis. These tests also revealed that claimant had contracted
tuberculosis. The condition finally forced claimant to stop work entirely
at the shipyard in August 1976.02

Having stopped work, claimant filed a permanent total disability claim
under the LHWCA. At the hearing held before the ALJ, Jacksonville
Shipyards stipulated that it had become self-insured on January 1, 1976,
and that claimant was exposed to dust and silica up until the time he
stopped working in August 1976.153 This stipulation had the effect of
making Jacksonville Shipyards responsible for the full amount of claim-
ant's compensation claim under the "last injurious exposure" rule. 1"

Jacksonville Shipyards entered a stipulation rendering it liable for the
full amount of disability benefits, and then requested relief under 33
U.S.C. § 908(f.155 As the court noted, that section provides "that when a
partially disabled worker becomes totally disabled as a result of a work-
related incident, the employer will be liable only for the first 104 weeks of
disability compensation; after that, disability compensation is paid from a
'special fund' created from payments by employers.""1 In analyzing Jack-
sonville Shipyards' request for relief under the terms of 33 U.S.C. §
908(f), the Eleventh Circuit noted that courts customarily have evaluated
such requests under a test developed in C&P Telephone Co. v. Director,

151. Id. at 1255.
152. Id.
153. Id.
154. Id.
155. Id. (citing 33 U.S.C. § 908(0(1), (2) (1982)). Section 908(f) provides in pertinent

part:
(1) In any case in which an employee having an existing permanent partial disabil-
ity suffers injury, the employer shall provide compensation for such disability as is
found to be attributable to that injury .... In all ... cases of total permanent
disability or of death, found not to be due solely to that injury, of an employee
having an existing permanent partial disability, the employer shall provide ...
compensation payments or death benefits for one hundred and four weeks only.
(2) After cessation of the payments for the period of weeks provided for herein,
the employee or his survivor entitled to benefits shall be paid the remainder of the
compensation that would be due out of the special fund established in section 944
of this title.

33 U.S.C. § 908(f)(1) & (2).
156. 842 F.2d at 1255 (citing 33 U.S.C. § 908(0(1), (2)).
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OWCP.'"7 "Under that test, (1) the employee must have had a preexist-
ing, permanent, partial disability; (2) this condition must have been man-
ifest to the employer; and (3) the employee must have experienced a sec-
ond injury, with the preexisting partial disability contributing to the
seriousness of the second injury."' 8

The ALJ found that claimant satisfied the first two conditions because
claimant had a preexisting, permanent, partial disability as early as 1971
and 'that the condition was manifest to Jacksonville Shipyards.'" The
ALJ concluded, however, that claimant did not satisfy the third condition
because the evidence did not show a second injury. The ALJ reasoned
that there could be a second injury "only if the evidence showed (1) that
[claimant] had been further exposed to silica after his partial disability
was manifest, and (2) that this exposure had actually aggravated the pre-
existing condition."160

On appeal, Jacksonville Shipyards argued that the ALJ erred in requir-
ing that it prove that claimant's "total disability resulted in fact from the
silica exposure that occurred after the partial disability had become man-
ifest. 61 Jacksonville Shipyards asserted that the mere fact of claimant's
"further exposure after the partial disability became manifest should suf-
fice to establish a 'second injury' for purposes of section 908(f). In other
words, Jacksonville Shipyards asserted that proof of such subsequent ex-
posure should give rise to a conclusive presumption that the exposure,
and not the natural progression of the partial disability, was responsible
for the total disability."' 2

In considering the position taken by Jacksonville Shipyards, the Elev-
enth Circuit emphasized that "section 908(0 relief should be granted if a
denial of relief would give rise to incentives inconsistent with the incen-
tives Congress sought to promote ... " through the statute.'" The court
concluded:

Were the ALJ's approach to prevail, an employer in Jacksonville Ship-
yard's position would have an incentive to fire all partially disabled em-
ployees before becoming self-insured: the employer would know that any
minimal exposure would be sufficient to trigger full disability liability
under the "last injurious exposure" rule, yet insufficient to trigger enti-
tlement to relief under section 908(f).1"

157. Id. (citing C&P Telephone, 564 F.2d 503 (D.C. Cir. 1977)).
158. Id.
159. Id. at 1256.
160. Id.
161. Id.
162. Id.; 33 U.S.C. § 908(f) (1982 & Supp. 1985).
163. 842 F.2d at 1256.
164. Id. at 1257.
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The court of appeals held that "exposure sufficient to trigger the 'last
injurious exposure' rule is sufficient to satisfy the 'second injury' require-
ment under section 908(f)" and reversed the ALJ's order denying relief to
Jacksonville Shipyards. 185

VI. MARINE INSURANCE

In Magnum Marine Corp., N.V. v. Great American Insurance Co., 66

the court of appeals discussed the proper standard for analyzing damages
in a case involving a forty foot power boat that Magnum Marine used as a
demonstrator before it hit a sea wall and was damaged. 107 After the dam-
age to the vessel occurred, marine surveyors representing Magnum
Marine and its insurer, Great American, examined the boat and agreed
upon the amount of visible damage.'" Magnum Marine's surveyor con-
tended that additional unseen damage existed. Great American offered to
conduct further surveys to see if hidden damage existed. Great American
further offered to repair any hidden damage. At some point, however,
rather than repairing the boat, Magnum Marine stripped the boat, re-
turning reusable machinery to inventory and made an "as is" sale of the
damaged hull. The parties were unable to reach a settlement and Mag-
num Marine sued Great American for its loss.169

In the initial litigation before the district court, the parties focused on
the valuation clause set forth in the insurance contract. That clause
stated:

Valuation:
In the event of loss or damage hereunder, it is mutually agreed that the
valuation shall be determined in accordance with the following:
a) Net cost to the Assured of all materials covered by this policy plus
labor expenses incurred.
b) There shall be NO allowance for:

1) Cost of Operations
2) Profit.'70

After closing arguments at the nonjury trial, Magnum Marine asserted
for the first time that the policy's total loss provision might provide a
basis for recovery.17 ' That provision stated in relevant part:

165. Id.
166. 835 F.2d 265 (11th Cir. 1988).
167. Id. at 267.
168. Id. at 266.
169. Id.
170. Id. at 267.
171. Id.
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There shall be no recovery for a constructive total loss under this Policy
unless the expense of recovering and restoring the Vessel (as insured
hereunder) to the stage of her construction at time of loss would exceed
her value at such stage of construction (which value shall be taken to be
the cost of labor actually expended by the Builder in the construction of
the Vessel and material actually incorporated therein at the time of the
loss, including accrued overhead and profit on such labor, not exceeding
the Agreed Value).172

The court concluded "that Magnum Marine could not have sold the
boat as a new Magnum Marine boat even if repairs were economically
feasible" and that because the "vessel could not be restored to the stage
of her construction at the time of loss," a total loss resulted.1 7 3 The dis-
trict court, therefore, calculated damages beginning with the value of the
boat and subtracting the salvage of the hull and parts, thus disregarding
the valuation clause or any determination of actual damages.1 7 4

In reviewing the district court's decision, the Eleventh Circuit began
with the basic proposition that damage to a vessel results "in one of three
conditions: (1) actual total loss; (2) constructive total loss; or (3) partial
loss." The court observed that under the policy at issue in Magnum
Marine, a constructive total loss occurs when restoration costs exceeds
the boat's value at the time of loss and that, "[bly default, partial loss
occurred when constructive total loss does not."1 76 The Eleventh Circuit
then emphasized that:

Admiralty law has developed two critical distinctions between construc-
tive total loss and partial loss claims.
First, if a constructive total loss occurs, the insured receives the boat's
value without proof of particular damages. In contrast, recovery for par-
tial loss requires proof of particular damages. Second, the insurer is
alerted that the insured seeks recovery for constructive total loss because
the insured abandons the boat. In contrast, recovery for partial loss does
not require abandonment. American law fixes the right to abandon on
the basis of facts at the time abandonment is tendered. Thus, the insurer
would have to pay for a constructive total loss if a reasonable probability
existed at the time of tender that restoration costs exceeded the boat's
value at the time of loss.176

Accordingly, the court of appeals focused on abandonment, an issue not
addressed by the court below. It first addressed whether defendant could
raise an affirmative defense of failure to abandon for the first time on

172. Id.
173. Id.
174. Id.
175. Id.
176. Id.
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appeal.1" In this regard, the Eleventh Circuit noted that the Fifth Circuit
held in Fishing Fleet, Inc. v. Trident Insurance Co.,17

8 that "the tender
of abandonment issue is waived as an affirmative defense if not properly
raised in the trial court."17' While recognizing that "tender of abandon-
ment is not required if it would be a futile act or an idle ceremony," the
court in Fishing Fleet, "concluded that whether a tender of abandonment
would have been a futile act presented a question of fact" inappropriate
for consideration on appeal if not raised below. 80

While observing that Fishing Fleet would seem to preclude review, the
Eleventh Circuit in Magnum Marine looked to Magnum Marine's initial
complaint and noted that it sought recovery for actual damages consis-
tent with a partial loss claim that would not have required abandonment
as a precondition for recovery."' Thus, Great American was not on notice
of a need to raise any affirmative defense of abandonment. They further
observed that none of the pretrial proceedings before the district court
indicated that Magnum Marine was seeking recovery from a constructive
total loss rather than actual damages under a partial loss theory.6 2 Ac-
cordingly, the court of appeals concluded that because Magnum Marine
did not suggest constructive total loss as a basis for liability until after
closing arguments, it was appropriate to address on the merits Great
American's contention that failure to tender abandonment precludes
Magnum Marine's recovery for constructive total loss. The court distin-
guished Fishing Fleet. On the merits of the abandonment issue, the Elev-
enth Circuit concluded that tender of abandonment would have been fu-
tile because Great American believed that actual damages did not exceed
the boat's value at the time of the loss and would have rejected any
tender of abandonment to avoid an admission that a constructive total
loss occurred.88

The Eleventh Circuit then went on to review the district court's conclu-
sion that Magnum Marine suffered a constructive total loss. In order to
conclude that a constructive total loss occurred, the court of appeals rec-
ognized that two monetary amounts must have been fixed: (1) the boat's
value at time of loss, and (2) the repair expense.1 ' The court found that
the district court's determination of the boat's value at the time of loss

177. Id. at 268.
178. 598 F.2d 925, 926 n.1 (5th Cir. 1979).
179. 835 F.2d at 268 (citing Fishing Fleet, Inc. v. Trident Ins. Co., 598 F.2d 925, 926 (5th

Cir. 1979) and Rock Transp. Properties Corp. v. Hartford Fire Ins. Co., 312 F. Supp 341, 347
(S.D.N.Y.), af/d, 433 F.2d 152 (2d Cir. 1970)).

180. Id. (citing Fishing Fleet, 598 F.2d at 925).
181. Id.
182. Id.
183. Id.
184. Id. at 269.
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was not clearly erroneous.185 The court of appeals then noted that while
there was a dispute over the cost of repairs, the estimates of repair costs
proffered by both parties were less than the boat's value at the time of
loss as the district court determined, but that the district court, neverthe-
less, found a constructive total loss. The district court adopted Magnum
Marine's argument that repairs would not have restored the vessel to the
stage of her construction at the time of loss."6 In this regard, Magnum
Marine argued to the district court that it was entitled to a new boat and
not just a repaired boat. Great American argued that the "stage of her
construction at time of loss" entitled Magnum Marine only to a boat in
seaworthy condition. 187

The Eleventh Circuit rejected the interpretation offered by both parties
and the position adopted by the district court and held:

that the term "stage of her construction at time of loss" as applied to a
completed vessel that will be sold means that the vessel, once repaired,
must be capable of being sold for a price at least equal to the boat's
value (calculated pursuant to he insurance policy provision) at the time
of the accident.'"

Finding that there was no evidence that the vessel could not have been
sold for at least its value at the time of the accident, the court of appeals
found that it was error for the district court to have relied upon the con-
structive total loss provisions of the insurance policy because those provi-
sions were not implicated under the facts. The court concluded that the
district court should have determined actual damages pursuant to the
policy's valuation clause and remanded the case for such a
determination."'

In Lexington Insurance Co. v. Cooke's Seafood,'"0 the court considered
whether an exception should be made to a navigation warranty in a policy
of marine insurance that requires that the operation of the vessel be con-
fined to an area not exceeding one hundred miles offshore."' In Cooke's
Seafood, a vessel sank outside the one hundred mile limitation in a hurri-
cane after it tied itself to a buoy next to a manned oil rig when it exper-
ienced problems with contaminated fuel.'" Based on the facts presented,
the trial court found that the vessel breached the navigation warranty

185. Id.
186. Id.
187. Id.
188. d.
189. Id. at 270.
190. 835 F.2d 1364 (11th Cir. 1988).
191. Id. at 1363.
192. Id.

1138 [Vol. 40



ADMIRALTY

and, therefore, entered judgment for Lexington Insurance.198
On appeal, the court agreed with Lexington Insurance that "admiralty

law requires the strict construction of express warranties in marine insur-
ance contracts" and that the "breach of the express warranty by the in-
sured releases the insurance company from liability even if compliance
with the warranty would not have avoided loss."1 The court further
noted, however, "that admiralty law has always shown hostility toward a
rule that would require the master of a vessel to choose between preserv-
ing lives at sea and preserving insurance coverage . . . ."'" The court
indicated, for example, that the law would not release an underwriter
from liability if he departed from a warranty in order to obtain necessary
treatment for a sick or wounded seaman. The court of appeals, however,
found that the district court's finding that fear of a hurricane did not
motivate the captain's decision to proceed to the oil rig so much as his
desire to effect repairs without letting a "little problem" delay him in the
performance of his and the vessel owner's business was not clearly errone-
ous. ' " Furthermore, the court of appeals found that the district court's
conclusion that the vessel had feasible alternatives available that would
not violate the navigation warranty was not clearly erroneous.1" Put sim-
ply, the violation of the navigation warranty was not an "unavoidable ne-
cessity" requiring the Eleventh Circuit to affirm the district court's deci-
sion to deny coverage.'

VII. MISCELLANEOUS

In Tamblyn v. Riverbend Marine, Inc.,'" the Eleventh Circuit reiter-
ated and reinforced the strength of maritime liens. While sympathetic
with the owner of the vessel, a Canadian citizen who lost an interest in
the vessel after a lienholder gave notice by publication in a Florida news-
paper in accordance with provisions of Supplemental Rule C of the Fed-
eral Rules of Civil Procedure, the court found that the lienholder gave the
owner all the notice due to him by law.100 The court noted that the proce-
dure was sufficient because "[tihose with any interest in a ship, then,
have a duty to stay aware of the events affecting that vessel. This
removes from the plaintiff in an admiralty action the cumbersome burden

193. Id. at 1366.
194. Id.
195. Id. at 1367.
196. Id.
197. Id.
198. Id. at 1367-69.
199. 837 F.2d 447 (11th Cir. 1988).
200. Id. at 449.
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of attempting to locate and notify all those in the world who have any
interest in the boat that is the object of the action."' "

In Furness Withy (Chartering), Inc., Panama v. World Energy Sys-
tems Associates,3" the court also reiterated the essential maritime law
principle that one who suffers a wrongful attachment may recover dam-
ages from the party who obtained that attachment provided he proves
that such party acted in bad faith.2"3 The court declined an invitation to
draw on the common law of conversion to award damages without a de-
termination of bad faith concluding that "maritime precedent has an-
swered, albeit implicitly, the question of what a claimant must prove to
recover for a conversion caused by an improper attachment. The claimant
must prove bad faith by the party who obtained the attachment."2"

Finally, in Self Towing, Inc. v. Brown Marine Services, Inc.,2 "5 the
court continued the trend reflected in Garrett v. Higgenbotham,20 as it
applied a very strict construction of the Inland Navigational Rules of
1980.'0 The very narrow distinctions made by the court in Self Towing
are particularly significant in light of The Pennsylvania rule that "when'
a ship at the time of a collision is in actual violation of a statutory rule
intended to prevent collisions, . . . the burden rests upon the ship of
showing not merely that her fault might not have been one of the causes,
or that it probably was not, but that it could not have been."208

201. Id. at 448 n.1.
202. 854 F.2d 410 (11th Cir. 1988).
203. Id. at 411.
204. Id. at 412.
205. 837 F.2d 1501 (11th Cir. 1988).
206. 800 F.2d 1537, 1539 (11th Cir. 1986); see Paul, Admiralty, 39 MERCER L. FEv. 1107,

1126-27 (1988).
207. 837 F.2d at 1504 (citing 33 U.S.C. § 2001-38 (1982)).
208. Id. at 1503 (quoting The Pennsylvania, 86 U.S. (19 Wall.) 125, 136 (1873)).
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