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I. INrMODUCTION

The goal of this Article, as in past years,' is:

"to assist members of the bar in dealing with thiel wealth of new infor-
mation generated each year [by the Eleventh Circuit] in the administra-
tive law area. The goal is to provide a manageable, yet comprehensive
and critical, annual overview of recent significant developments in Elev-
enth Circuit caselaw dealing with administrative law."'

This task is becoming even more important because the Eleventh Circuit
has emerged as an important source of federal administrative law deci-
sions during the last several years.' Every indication is that the passage of
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the so-called Race to the Courthouse Bill' will continue to enhance this
trend. This amendment to the venue statute increases the likelihood that
the Eleventh Circuit will have opportunities to review important agency
orders. The amendment provides that whenever two or more petitions for
judicial review of an agency order are filed in at least two courts of ap-
peals, the circuit with the appropriate venue will be determined by ran-
dom selection' rather than by the old first to file rule."

II. CONSTITUTIONAL AND JURISDICTIONAL DECISIONS

A. Delegation Doctrine7

Despite the mushrooming of the number of cases that deal with delega-
tion issues8 in the aftermath of the Supreme Court's decisions in INS v.
Chadha* and Bowsher v. Synar,10 the Eleventh Circuit decided only one
case, Fannin County v. United States," touching upon the accountability
aspect of the delegation doctrine. 12 In Fannin County, the court deter-
mined that the Interstate Commerce Commission acted properly in per-
mitting CSX Transportation, Inc. (CSXT) formally to abandon 8.1 miles
of railroad tracks that link Blue Ridge, and Atlanta, Georgia."3 Those who
opposed the abandonment of the tracks claimed that the Interstate Com-
merce Commission had acted in an ultra vires manner1' in promulgating a

4. Pub. L. No. 100-236, 101 Stat. 1731 (1988). See S, REP. No. 263, 100th Cong., 1st
Seas., reprinted in 1987 U.S. CODE CONG. & ADMIN. Nzws 3198.

5. Pub. L. No. 100-236, 101 Stat. 1731(3) (1988). It is thought that this will save a
substantial amount of litigant's money and judicial resources. Berger, The Race to the
Courthouse Is Over, 13 ADMIN. L. NEWS 15 (Winter 1988).

6. 28 U.S.C. § 2112(a) (1982).
7. Traditionally, this doctrine was labeled the nondelegation doctrine; however, this

clearly is a misnomer because federal courts almost never find the delegation of quasi-legis-
lative or quasi-judicial authority, or the aggregation of functions to be constitutionally
flawed. In keeping with the reality, rather than the myth, the author has labeled this section
as delegation doctrine. See Burris I, supra note 1, at 993 n.13; Burris II, supra note 1, at
1058-59. This reality is also reflected in state court applications of the delegation doctrine.
See generally 1 K. DAvis, ADMINISTRATIVE LAW TReATISE 166-70, 175-77 (2d ed. 1978); Bur-
ris, Administrative Law, 1987 Survey of Florida Law, 12 NovA L. REv. 299, 303-12 (1988)
(discussion of delegation doctrine in Florida).

8. See, e.g., Mistretta v. United States, 109 S. Ct. 647 (1989); Morrison v. Olson, 108 S.
Ct. 2597 (1988); Burnley v. Mid-America Pipeline Co., 109 S. Ct. 50 (1988).

9. 462 U.S. 919 (1983).
10. 478 U.S. 714 (1986).
11. 856 F.2d 120 (11th Cir. 1988).
12. See Burris I, supra note 1, at 993-1001; Burris II, supra note 1, at 1058-66 (discus-

sion of earlier Eleventh Circuit opinions that deal with delegation doctrine issues).
13. 856 F.2d at 120. This decision was based upon the fact that CSXT had not used the

tracks over the last six to seven years and constituted a de facto abandonment. Id. at 121.
14. Id. at 122. See Burris II, supra note 1, at 1058-59.
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rule that permitted the conversion of a de facto abandonment of a track
into a formal abandonment without meeting the requirements of 49
U.S.C. § 10903-05.'5 On the issue of ultra vires, the court concluded that:

the explicit terms of section 10505 which was enacted for the express
purpose of permitting the I[nterstate] C[ommerce] C[ommission] to by-
pass the strictures of [49 U.S.C.) section 10903. If regulations validly
adopted by the Commission appear to eliminate some of the protections
to local communities and shippers afforded by section 10903 this is the
responsibility of the legislative branch, which thus far has made it clear
that the Commission may by rule exempt certain classes of transporta-
tion service without compliance with the stringent requirements of sec-
tion 10903. [Given this circumstance] this regulation ... is not void as
ultra vires.1

One of the fundamental problems in federal administrative law is the problematic
nature of the claim to constitutional legitimacy of the modern administrative
agencies. For many years this problem was resolved based upon the historic fact
that the rise of the modern administrative state corresponded with the decline of
the doctrine of separation of powers and the related doctrine of nondelegation. In
the post New Deal world, the nondelegation doctrine ceased functioning as a
check on congressional power to delegate quasi-legislative and quasi-judicial
power to the executive branch and independent agencies. Courts instead turned to
the issue of agency accountability, a secondary principle derived from traditional
nondelegation doctrine, as a means for the courts to check abuses of extraordina-
rily broad delegations of authority. When focusing on the accountability aspect of
the nondelegation doctrine, courts are concerned with the issue of whether an
agency's action was consistent with its statutory grant of authority. The purpose
of the inquiry is to permit the courts to check abuses of authority by agencies
without declaring the underlying statutory delegation unconstitutional. "The les-
son of modern nondelegation doctrine cases is that courts should . . . declare
agency action illegal because it is either ultra vires or inconsistent with the statu-
tory purpose, and should not hold a statute unconstitutional as a violation of the
nondelegation doctrine."

Id. (quoting Burris I, supra note 1, at 995) (footnotes deleted)).
15. 856 F.2d at 122 (citing 49 U.S.C. § 10903-05 (1982)). Other issues were also raised.

First, the removal of this direct track link would adversely effect local business and commu-
nity development in this rural area. Id. at 121-22. The court affirmed the Commission's
decision, rejecting this contention. Id. at 124-25. Second, CSXT claimed the notice of aban-
donment contained false and misleading information that made the Interstate Commerce
Commission order void. Id. at 121-22. The court rejected this claim as well. Id. at 124-25.
Third, substantial evidence did not support the decision of the Interstate Commerce Com-
mission and, thus, the decision was arbitrary and capricious. Id. at 121-22. The court also
rejected this last contention. Id. at 125.

16. Id. at 122-23. The court noted that the petitioners did not argue that the rule was
"arbitrary or unsupported by essential findings." Id. at 123. In so noting, the court indicated
that insufficiency of the rule could be attacked under this standard of judicial review be-
cause the rule did not adequately deal with the requirements of sections 1010la(4) and
1010la(9). Id. at 124.
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This result clearly reflected the deferential approach of courts to the
scope of the power delegated to the Interstate Commerce Commission. 7

B. Procedural Due Process s

In the area of procedural due process, the Eleventh Circuit decided a
variety of cases. Cases in this area generally turn on two questions. First,
is a constitutionally protected liberty or property interest at stake? 19 And
second, if a constitutionally protected liberty or property interest is at
stake, what process is due?20 Neither of these inquiries lend themselves to
precise mathematical application, but rather require the court to engage
in a detailed ad hoc style factual evaluation in reaching a decision in any
given case.

In several cases, the Eleventh Circuit demonstrated its approach to the
first question of whether there was a constitutionally protected liberty or
property interest at stake? In Wu v. Thomas," the court held in part that
"a prospective promotion [for a university professor) is not a property or
liberty interest protected by the fourteenth amendment,"'2' because the
mutuality of expectation necessary to create a constitutionally protected
property interest did not exist, nor were there sufficient allegations of vio-
lation of a constitutionally protected liberty interest." In Maples v. Mar-

17. See, e.g., ICC v. American Trucking Assoc., 467 U.S. 354 (1984); Seaboard Sys. R.R.
v. United States, 794 F.2d 635 (11th Cir. 1986); Iowa Trucking Terminal R.R. v. ICC, 853
F.2d 965, 968-69 (D.C. Cir. 1988); Burris I, supra note 1, at 996-98.

18. See Burris I, eupra note 1, at 1001-05; Burris I, supra note 1, at 1066-77 (discussion
of earlier Eleventh Circuit opinions in the procedural due process area).

19. The Supreme Court has never clearly stated the test for determining whether a con-
stitutionally protected liberty interest was at stake, but it has developed a mutuality of
expectation test for that purpose. See, e.g., Board of Regents of State Colleges v. Roth, 408
U.S. 564, 577 (1972) ("To have a property interest in a benefit, a person clearly must have
more than an abstract need or desire for it. He must have more than a unilateral expecta-
tion of it. He must, instead, have a legitimate claim of entitlement to it.").

20. What process is due is determined by applying a balancing test. Mathews v. El-
dridge, 424 U.S. 319 (1976).

More precisely, our prior decisions indicate that identification of the specific dic-
tates of due process generally requires consideration of three distinct factors: first,
the private interest that will be affected by the official action; second, the risk of
an erroneous deprivation of such interest through the procedures used, and the
probable value, if any, of additional or substitute procedural safeguards; and fi-
nally, the Government's interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute procedural require-
ment would entail.

Id. at 334-35.
21. 847 F.2d 1480 (lth Cir. 1988).
22. Id. at 1485.
23. But see Honore v. Douglas, 833 F.2d 565 (5th Cir. 1987). In Honore, the court held

that procedural due process required only that one receive notice and a fair opportunity to
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tin,2 the court held that "[tiransfers and reassignments [of a college pro-
fessor] have generally not been held to implicate a [constitutionally
protected] property interest... (which] does not result in any diminu-
tion of salary or rank.."'' In Maples, the court noted there was no indica-
tion an Auburn University policy or state law provided that "a college
professor may not be transferred to another department without his
consent.

''s
2

In Davis v. Mobile Consortium of CETA,27 the court reiterated that
employees under the CETA program are dischargeable at will and as a
result, have no constitutionally protected property interest in CETA jobs.
The creation of grievance procedures as part of the CETA program did
not convert the job into a constitutionally protected property interest. 8

The court found the grievance procedure created no mutuality of expec-
tation that the CETA jobs were anything other than terminable at will.
Absent proof of this mutuality of expectation, there was no constitution-
ally protected property interest.2 ' The lessons of the Wu, Maples, and
Davis cases are that the burdens of production and persuasion are on the
party who claims a constitutionally protected liberty or property interest
and that party must establish the existence of the protected liberty or
property interest first, in a well-drafted complaint, and second, by prov-
ing the allegation made in the complaint. Failing to carry these burdens,
a party cannot successfully claim that a constitutionally protected liberty
or property interest is at stake.3 0

be heard before being denied tenure as a law professor. The court went on to note that it
could review the validity of the substantive decision reached to assure the decision was not
an arbitrary and capricious denial of the constitutionally protected property interest in con-
tinued employment. Id. at 568-69.

24. 858 F.2d 1546 (11th Cir. 1988).
25. Id. at 1550. In another portion of the opinion, the court dealt with the first amend-

ment claims of the plaintiffs. Id. at 1552-55. See Hatcher v. Board of Educ. & Orphanage for
Bibb County, 809 F.2d 1546 (11th Cir. 1987) (holding a transfer under Georgia state law
functionally involved a diminution in rank and a potential violation of a constitutionally
protected property interest).

26. 858 F.2d at 1550-51. The court also noted that even if there was a constitutionally
protected property interest at stake, then the Auburn University grievance procedure of-
fered all the process that was due. Id. at 1551.

27. 857 F.2d 737 (11th Cir. 1988).
28. Id. at 741-42.
29. Id. at 742.
30. Compare Baker v. Piggott, 833 F.2d 1539, 1540 (11th Cir. 1987) (per curiam), cert.

denied, 108 S. Ct. 2918 (1988) (relying upon Harris v. Forsyth, 735 F.2d 1235 (11th Cir.
1984), holding that the confiscation without a hearing of currency found in the possession of
a prison inmate in excess of that permitted under the Florida Department of Correction
rules did not violate procedural due process), with Crowell v. City of Eastman, 859 F.2d 875,
877-78 (11th Cir. 1988) (noting the inappropriateness of disposing of a case on summary
judgment when a procedural due process claim involves any sort of factual dispute, such as
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Sheley v. Dugger l demonstrates how a party can meet these burdens.
In Sheley, the prisoner, Sheley, had been "confined in close management
...solitary confinement for over twelve years. ' ' "3 The prison administra-
tors placed Sheley in this confinement program because they found he
posed "an extreme escape risk. 's8 Having committed his last prison disci-
plinary offense in July 1980, Sheley disputed the validity of all but one of
the claimed escape attempts and other prison offenses. "Sheley allege[d]
that his continued confinement in ... [close management] deprived him
of liberty without affording him procedural due process because his status
was not periodically reviewed and because he was not given an opportu-
nity to present his views to prison officials charged with determining his
status."" The court initially noted that the due process clause of the
fourteenth amendment itself does not recognize confinement in the gen-
eral prison population as a constitutionally protected liberty interest of
prisoners.,s The states, however, may create such a constitutionally pro-
tected liberty interest through the exercise of their police powers. 3 The
administrative confinement rules adopted by the Florida Department of
Corrections 7 used sufficiently mandatory language to restrict the circum-
stances when prison authorities could place a prisoner in close manage-
ment, creating a constitutionally protected liberty in inmates "being
placed in the general prison population.""s The court reached this conclu-
sion by focusing on the fact that the Florida Department of Corrections
had established a norm of presence in the general prison population by
restricting the Department's authority to place inmates in close manage-
ment to certain limited circumstances."s In McQueen v. Tabah,'40 another
Florida prisoner rights case, the court followed its decision in Sheley and
concluded that McQueen did have a constitutionally protected "liberty

the application of a manual to an employee).
31. 833 F.2d 1420 (11th Cir. 1987) (per curiam) (upon reconsideration the court substi-

tuted this opinion for the opinion appearing at 824 F.2d 1551 (1987)).
32. Id. at 1422.
33. Id. Sheley had previously attempted several escapes prior to his arrival at the Flor-

ida State Prison, all of which were ultimately unsuccessful. Id.
34. Id. at 1424.
35. Hewitt v. Helms, 459 U.s. 460, 466-67 (1983).
36. Id. at 471-72.
37. FLA. ADMIN. CODE ANN. r. 33-3.0081-83 (1986).
38. 833 F.2d at 1424.
39. Id. at 1424-25. This process of identifying the mutuality of expectation created by

the state rules is analogous to that used in identifying a state created constitutionally pro-
tected property right, Id. at 1425-26. Compare Board of Regents of State College v. Roth,
408 U.S. 564, 577 (1972) (creation of a state law based constitutionally protected property
interest) with Hewitt v. Helms, 459 U.S. 460, 471-72 (1983) (creation of a state law based
constitutionally protected liberty interest).

40. 839 F.2d 1525 (lth Cir. 1988).

1086 [Vol. 40
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interest in not remaining in close management" status." The court went
on to hold that the pro se complaint sufficiently alleged a violation of this
constitutionally protected liberty interest and that the district court erred
in dismissing the complaint.2

On the second question, what process was due, the Eleventh Circuit
noted that having created a constitutionally protected liberty to be in the
general prison population, Florida must use procedures that comply with
the minimum requirements of procedural due process in reaching deci-
sions that affect the liberty interest.4 To determine the precise nature of
these procedural requirements, the courts should apply the Mathews v.
Eldridge" balancing test, which is factually focused and may well vary
from case to case.4" In Sheley, the court noted that the prison administra-
tors did not base Sheley's continued confinement in close management
upon past misconduct, the last of which occurred in 1977. 4" In such a
case, the continued confinement in close management "raises the possibil-
ity that Sheley is being disciplined for prior [mis]conduct.' 47 If that were
the case, then Sheley may be constitutionally entitled to more procedural
protection than the administrative confinement rules provide.4 Because
of the incomplete record, the court was unable to determine precisely
what process Sheley was afforded in the monthly review of his confine-
ment in close management status. The court, therefore, remanded the
case for development of a complete record on this point."s

41. Id. at 1529.
42. Id. at 1529-30. See Harden v. Adams, 841 F.2d 1091 (11th Cir. 1988) (per curiam).

The court noted that in resolving procedural due process based claims founded upon a con-
stitutionally protected first amendment liberty interest, courts should engage in de novo
review "rather than defer to the findings of the administrative panels that initially decided"
the case. Id. at 1093. The Eleventh Circuit adopted this approach to judicial review "be-
cause a facially constitutional termination hearing can exist even when the termination ac-
tually occurred for an unconstitutional reason." Id. The court went on to note that this
standard of review should not be expanded to cover procedural due process claims not
found in such a constitutionally based liberty interest. Id. at 1093-94; see also Georgia Ass'n
of Educators v. Gwinnett County School Dist., 856 F.2d 142 (11th Cir. 1988); Kurtz v.
Vickrey, 855 F.2d 723 (11th Cir. 1988) (42 U.S.C.§ 1983 lawsuit over denial of promotion
because of exercise of free speech rights).

43. 833 F.2d at 1425-28; see also Hewitt, 459 U.S. at 472.
44. 424 U.S. 319 (1976).
45. Id. at 334-35. Compare Hewitt, 459 U.S. at 476 with Wolff v. McDonnell, 418 U.S.

539, 554-55 (1974) (holding that procedural due process requires different procedural pro-
tections depending on the type of deprivation an inmate was to suffer).

46. 833 F.2d at 1422.
47. Id. at 1427.
48. Cf. Wolff, 418 U.S. at 563-72 (requiring a substantially more formal hearing process

in order to satisfy procedural due process requirements when the inmate was being disci-
plined for misconduct).

49. 833 F.2d at 1427-28. Judge Edmondson dissented because the record was sufficiently
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Save Our Dunes v. Alabama Department of Environmental Manage-
ment"0 illustrates that even if a constitutionally protected liberty or prop-
erty interest is at stake, there is no guarantee that a court will hold that
the procedures provided are constitutionally inadequate. In Save Our
Dunes, the court confronted the issue of whether the Alabama statute,
which provided that parties aggrieved by the Alabama Department of En-
vironmental Management decisions concerning the use of Alabama's
coastal lands could appeal the decision to the Alabama Environmental
Management Commission, created a constitutionally protected property
right. The district court held that the statute did create a constitution-
ally protected property interest in nonprofit organizations that give opin-
ions concerning the use of coastal lands and that, in light of this interest,
procedural due process required the Alabama Department of Environ-
mental Management to give the organizations notice of its decisions con-
cerning the use of coastal lands so an organization can exercise its prop-
erty right of appeal5 2 The Eleventh Circuit reversed in part, holdingss

that the notice the Alabama Department of Environmental Management
provided the public by publication concerning its decisions was constitu-
tionally sufficient." This publication notice"' informs interested persons

complete to support the position of the Florida Department of Corrections that Sheley
posed a threat to the security of the prison facility and because this sufficiency justified
continuing to hold him in close management. Id. at 1430 (Edmondson, J., dissenting).

50. 834 F.2d 984 (11th Cir. 1987).
51. Id. at 986 (citing ALA. CODE § 22-22A-7(c) (1985)).
52. Save Our Dunes v. Pegues, 642 F. Supp. 393 (M.D. Ala. 1985). See 834 F.2d at 986.
53. Alternatively, the court held that the organizations were not aggrieved parties under

the Alabama statute. 834 F.2d at 987. The court reached this result because the organiza-
tions had not alleged or shown how the Department of Environmental Management decision
adversely affected "their legal or equitable interests in land." Id. The organizations in this
case had only alleged general interest in the use of coastal land and had no constitutionally
protected liberty or property interest. Id. at 988-89. Despite this state law basis for resolving
the case, the court reached the due process claim because it was concerned that it "may
possibly have mistakenly interpreted Alabama law" on the issue of whether the organiza-
tions were aggrieved parties. Id. at 989. Judge Aronovitz concurred because he believed it
was not "necessary to reach the Constitutional issue at this time." Id. at 990 (Aronovitz, J.,
concurring).

54. Id. at 986-87, 989-90. In reaching this result, the court "assume[d-but duid] not
decide-that" the organizations had a constitutionally protected property interest under the
Alabama statute, an assumption the court clearly had considerable doubts about because of
its interpretation of the Alabama statute. Id. at 986. "[P]laintiffs' claim to constitutionally
cognizable 'property' interest must be grounded in state law .... Without demonstrating
how they qualify as 'aggrieved' persons under Alabama law, plaintiffs have no 'property'
interest in a state appeal to support their claim to due process." Id. at 989.

55. The court also noted that parties may get personal notice by mail if they specially
request notice concerning a particular application before the Alabama Department of Envi-
ronmental Management and "provide a properly addressed and stamped envelope.., for
that purpose." Id. at 989.
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about Alabama Department of Environmental Management decisions
concerning coastal lands and enables them to take appropriate steps to
protect their interests. The due process clause of the Constitution does
not require Alabama to do more.

An additional issue in the area of due process is whether a pre-depriva-
tion or post-deprivation hearing is required in order to satisfy procedural
due process. In Everett v. Napper," the court held that procedural due
process entitled a fireman to an informal hearing prior to suspension
without pay pending a full administrative hearing.' This decision goes
further than the requirements in Cleveland Board of Education v.
Loudermill" because no factual dispute existed in Everett as it did in
Loudermill. The dispute was over a legal question-could the city require
a fire department member to submit to a urinalysis test when there was
no showing of probable cause." The presence of a factual dispute was
critical to the Supreme Court's determination in Loudermill that due
process required a pre-deprivation hearing and that a post-deprivation
remedy was inadequate.60 As such, the decision in Everett was a major
expansion of the Loudermill decision.

C. Administrative Searches

In Everett v. Napper," Everett, a member of the City of Atlanta Bu-
reau of Fire Services, "refused to submit to a urinalysis test" as part of an
Atlanta Department of Public Safety non-criminal administrative investi-
gation into employee drug use." The Department of Public Safety re-
quested the test after another employee named Everett as one who had
purchased drugs from him in the last three months." As a result, the
Department suspended Everett from his job, pending further administra-
tive investigation and hearing." After a subsequent administrative hear-
ing, the department dismissed Everett from his job, and the Atlanta Civil
Service Board affirmed the decision." Everett brought an action under 42
U.S.C. § 1983,6" claiming his dismissal was violative of several constitu-

56. 833 F.2d 1507 (11th Cir. 1987).
57. Id. at 1512.
58. 470 U.S. 532 (1985).
59. See infra text accompanying notes 61-73.
60. 470 U.S. at 547-48.
61. 833 F.2d 1507 (11th Cir. 1987).
62. Id. at 1509.
63. Id. at 1508-09.
64. Id. at 1509-10.
65. Id. at 1510.
66. 42 U.S.C. § 1983 (1982).

19891 1089
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tionally guaranteed rights.s7

Everett claimed "the requirement that he undergo a urinalysis [test]
violated his fourth amendment right to be free from unreasonable search
and seizure.' 'ss The court agreed with Everett, finding that urinalysis was
a form of search covered by the fourth amendment."0 The court, however,
found "that a public employer may require a fireman to submit to urinal-
ysis based on a reasonable suspicion 70 without offending the reasonable-
ness standard found in the fourth amendment.7' In so finding, the court
implicitly found that the warrant clause of the fourth amendment does
not govern these types of searches.s In this case, the court found there
was no violation of the reasonable suspicion requirement because another
employee, who was involved in drug trafficking, named Everett as one
who recently purchased drugs from him. This allegation satisfied the
fourth amendment requirement of reasonable suspicion, absent some
showing that the fellow employee was an unreliable source of
information.7

D. Retroactivity74

The Eleventh Circuit decided only one administrative law case dealing
with retroactivity during this survey period. In Adrian v. Smith Barney,
Harris, Upham & Co.,71 the court, relying on Villa Garcia v. Merrill
Lynch, Pierce, Fenner & Smith, Inc.,e summarily gave retroactive effect
to the rescission of the Security and Exchange Commission rule that had
made arbitration clauses in brokerage agreements unenforceable.77

67. 833 F.2d at 1510. Everett claimed violations of the fourth [search and seizure] and
fourteenth [procedural due process, substantive due process, and equal protection] amend-
ments. Id.

68. Id. at 1511.
69. Id.
70. Id. A position conceded by Everett in his brief. Id.
71. "The right of the people to be secure in their persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated." U.S. CONST. amend. IV.
72. "... no Warrants shall issue, but upon probable cause." US. CONST. amend. IV.
73. 833 F.2d at 1511-12. After this Article was submitted for publication the Supreme

Court in Skinner v. Railway Executives Ass'n, 109 S. Ct. 1402 (1989), affirmed that the
Eleventh Circuit's reasonable suspicion approach was correct.

74. See Burris II, supra note 1, at 1080-83 (discussion of earlier retroactive decisions of
the Eleventh Circuit).

75. 841 F.2d 1059 (lth Cir. 1988), on remand, 108 S. Ct. 253 (1987).

76. 833 F.2d 545 (5th Cir. 1987).
77. 841 F.2d at 1061-62,

1090 [Vol. 40
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E. Mootness"

In Westmoreland v. National Transportation Safety Board,'O the
court held that when Westmoreland regained through reexamination her
commercial pilot certificate, which had been suspended by a Federal Avi-
ation Administration's emergency order," it rendered the controversy
over the suspension of her certificate moot. The possibility that the sus-
pension of her certificate may disqualify her from future employment op-
portunities was "too speculative to create a [continuing] cognizable inter-
est in the outcome of this litigation.""1 The court noted that normally,
when mootness prevents judicial review of an agency order, the court will
vacate the agency order to "prevent its having preclusive effect in subse-
quent litigation. 82 In this case, however, the court, citing the opinion of
then Judge Scalia in Radiofone, Inc. v. FCC,ss refused to vacate the unre-
viewed administrative order that suspended her certificate because "there
[wa]s an insufficient showing that the administrative order [would] have
any real continuing effect on Westmoreland.""

The problem with the court's positions is that placing the burden on
the adversely affected party to demonstrate some form of continuing im-
pact that justifies the dismissal, functionally equates the questions of
mootness with the policy reasons for vacating agency orders when moot-
ness has precluded judicial review before the completion of the judicial
review process. The court is correct in interpreting A.L. Mechling Barge
Lines, Inc. v. United States"8 as not always requiring a court to vacate an
agency order when the case becomes moot during the judicial review pro-
cess. It is clear, however, that Mechling did establish that the norm re-

78. See Burris 1, supra note 1, at 1008; Burris 11, supra note 1, at 1078-80 (discussion of
earlier Eleventh Circuit opinions concerning mootness).

79. 833 F.2d 1461 (11th Cir. 1987) (per curiam).
80. Id. at 1462. Westmoreland appealed the FAA suspension order to the National

Transportation Safety Board, and the NTSB ultimately affirmed the FAA order. Id.
81. Id. at 1463. Cf. Paul v. Davis, 424 U.S. 693 (1976). In Paul, the Court placed the

burden on the plaintiff to demonstrate, by convincing evidence, that he actually suffered
some form of a deprivation of a liberty or property interest, such as possible adverse conse-
quences in future or present employment opportunities. The Court was unwilling to infer
such an injury from the sheriff's distribution of a leaflet to merchants that clearly identified
him, allegedly erroneously, as an active shoplifter. Id. at 699-712.

82. 833 F.2d at 1463.
83. 759 F.2d 936 (D.C. Cir. 1985). It is important to note that only Judge Scalia dis-

cussed the appropriateness in some cases not to vacate an agency decision when the matter
becomes moot while judicial review is pending, Id. at 938. See id. at 941 (Wright & Ed-
wards, JJ., concurring).

84. 833 F.2d at 1463.
85. Another problem may be that the court simply misread Judge Scalia's opinion in

Radiofone. See infra note 87.
86. 368 U.S. 324 (1961).
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quired such a result. Under Mechling, whenever the court declines to ex-
ercise its judicial review function because of the mootness of the case, the
court, except in rare cases, should order the agency decision vacated.
Under the approach used in Westmoreland, the court would refuse to
vacate agency decisions in most cases in which mootness precludes judi-
cial review because the same factors that make the case moot will dictate
that the court not vacate the agency decision.07 This approach turns on
its head the Mechling presumption for vacating agency decisions in these
cases.

F. Jurisdiction on Remand

In Druid Hills Civic Association, Inc. v. Federal Highway Administra-
tion,58 the Eleventh Circuit had previously remanded to the district court
a case s' that concerned the use of parklands, recreation areas, wildlife
preserves, or historic sites for building a highway. The district court in
turn remanded the case to the Secretary of Transportation," directing
the Secretary to make adequate factual findings pursuant to section 4(f)
of the Department of Transportation Act of 1966,1 that there was "no
prudent and feasible alternative"' 2 to building a highway in those areas,
and that the highway plans "minimize harm"'$ to the effected areas. The
Eleventh Circuit held that the district court retained jurisdiction to ex-
amine the subsequent orders of the secretary pursuant to the remand."

87. The court found the restoration of Westmoreland's commercial pilot certificate made
the case moot. 833 F.2d at 1462. This same factor dictated that the court should not vacate
the NTSB's original suspension order. Id. Obviously, if the court believed the NTSB's order
would have had a continuing effect on Westmoreland, it is very unlikely that the court
would have concluded that the case was moot. Justice Scalia's opinion in Radiofone does not
suffer from this problem because the Court limited the circumstances when it would not be
appropriate to vacate the agency order after finding the case moot. The Court limited the
situations to those in which "the agency action would continue to have present, concrete
effect" for one or more of the parties before a court for reasons unrelated to the mootness
determination. 759 F.2d at 940.

88. 833 F.2d 1545 (11th Cir. 1987), cert. denied, 109 S. Ct. 60 (1988).
89. Druid Hills Civic Ass'n v. Federal Highway Admin., 772 F.2d 700 (11th Cir. 1985),

cert. denied, 109 S. Ct. 60 (1988).
90. 772 F.2d at 718.
91. Pub. L. No. 89-670, 80 Stat. 931 (codified as amended at 49 U.S.C. § 303 (1982)). Cf.

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).
92. 49 U.S.C. § 303(c)(1) (1982).
93. Id. § 303(c)(2).

94. 833 F.2d at 1548-9.
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III. RIGHT TO HEARING

In Arauz v. Rivkind,"5 the court considered whether an alien illegally
present in the United States was entitled to "an evidentiary hearing on
...[his political] asylum claim in light of. . . [his] conviction for a seri-
ous crime."" The court reaffirmed its prior decision that an alien con-
victed of a serious offense is not eligible for a hearing to withhold depor-
tation. The court, however, went on to hold that the conviction of a
serious offense under the Immigration & Naturalization Service regula-
tions does not permit an immigration judge to deny an illegal alien a
hearing on his political asylum request."8 The alien must be "afforded
some meaningful opportunity to be heard, followed by the immigration
judge's careful consideration of the weight to be given to . . . [the] evi-
dence" presented by the alien in support of his political asylum petition."

In Washington v. Office of the Comptroller of the Currency,100 the
court reviewed the decision of the Comptroller to permit the merger of
two state banks. Some members of the local communities opposed the
merger because the banks had not adequately satisfied their obligation to
meet the credit needs of partially low and moderate income people.101 De-
spite the timely filing of their objections, the Comptroller declined to
hold a hearing on the local communities objections to the merger, reason-
ing that an oral presentation of their claims would gain nothing. 02 The
communities filed suit, claiming the Comptroller had acted in an arbi-
trary and capricious manner in declining to hold a hearing and that the
regulation authorizing the Comptroller to decline to hold a hearing was
an invalid exercise of delegated authority.103 First, the court noted that
the record in these types of cases is limited to that created in the admin-

95. 845 F.2d 271 (11th Cir. 1988). This opinion was issued as a correction of the earlier
opinion in Arauz v. Rivkind, 834 F.2d 979 (11th Cir. 1987). 845 F.2d at 277 n.8.

96. 845 F.2d at 274. Arauz had plead guilty to a narcotics trafficking offense. Id. at 273.
97. Id. at 275 (citing Crespo-Gomez v. Richard, 780 F.2d 932, 934 (11th Cir. 1986)). See

8 U.S.C. § 1253(h)(2)(B) (Supp. V).
98. 845 F.2d at 275. The court noted that if the political asylum request was before the

district director of the Immigration and Naturalization Service, then the conviction could be
used as a basis for denying the political asylum request without an evidentiary hearing. Id.
at 277.

99. Id. at 276. The court noted that the conviction is a substantial adverse factor for
the immigration judge to consider, but it does not preclude a favorable ruling on the peti-
tion. Id.

100. 856 F.2d 1507 (11th Cir. 1988).
101. Id. at 1509-10.
102. Id. at 1510, 1512.
103. Id. at 1510. The Comptroller must hold "[a] hearing.., only if it is determined

that written submissions would be inadequate or that a hearing would otherwise be benefi-
cial to the decisionmaking process." 12 C.F.R. § 5.10(b)(3) (1988).
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istrative proceeding and that the trial court appropriately limited itself to
the record in considering the 12(b)(6) motion to dismiss the lawsuit.'"
Second, the court stated that the decision of the Comptroller not to hold
a hearing in this case was not an arbitrary and capricious exercise of his
discretion. 0' The court, however, noted the inadequacy of the explana-
tion offered regarding why no hearing need be held. While normally this
may be grounds for reversal, reversal was not required in the context of
this case because the bank merger, the subject of the lawsuit, had been
completed.'" Third, the court declined to invalidate the regulation that
governed whether a hearing should be held because it lacked objective
standards for making such a decision.107

IV. EQUAL ACCESS TO JUSTICE ACT'"'

The Eleventh Circuit decided one case dealing with the Equal Access to
Justice Act'" (EAJA) during this survey period. Judicial review of deci-
sions concerning attorney fee awards under the EAJA is plenary.110 In
Reeves v. Bowen,"' the Eleventh Circuit noted that no attorney fees
should be awarded under the EAJA when disability benefits awarded on
remand are based on a ground not asserted in the initial administrative
proceeding.'" This result is justified because "court litigation might never
have occurred" had that ground been raised initially and, ultimately, liti-
gation was not necessary in order for an award of benefits.'

104. 856 F.2d at 1510-11 (citing Camp v. Pitts, 411 U.S. 138 (1973)).

105. Id. at 1512-13.

106. Id. at 1513.

107. Id.
108. See generally Hill, An Analysis and Explanation of the Equal Access to Justice

Act, 19 Aaiz. ST. LJ. 229 (1987).

109. Pub. L. No. 96-481, 94 Stat. 2327 (1980) (codified as amended at 28 U.S.C. § 2412
(1982)).

110. Coup v. Heckler, 834 F.2d 313, 319 (3d Cir. 1987). The court also held that the fee
rate to be paid under the Equal Access to Justice Act was not limited by the provisions of
the Social Security Act, ch. 531, 49 Stat. 624 (1935) (codified as amended at 42 U.S.C. §
406(a) (1982)), which limits attorney fees to 25% "of the total amount of such past due
benefits." 834 F.2d at 320-25. But see Sumler v. Secretary of Health & Human Servs., 834
F.2d 711, 713 (8th Cir. 1987) (per curiam) (abuse of discretion standard).

111. 860 F.2d 1009 (11th Cir. 1988) (order).

112. Id. at 1009.

113. Id. at 1009-10.
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V. FREEDOM OF INFORMATION ACT

The Eleventh Circuit decided one case concerning the Freedom of In-
formation Act' 14 during this survey period. In Arenberg v. Drug Enforce-
ment Administration,"' the court held 1 6 the Drug Enforcement Admin-
istration had properly established that the requested documents were
exempt from disclosure under the Freedom of Information Act."1 Since
the records were compiled for law enforcement purposes, their disclosure
would constitute an unwarranted invasion of privacy, 18 disclose the iden-
tity of confidential sources,119 and pose a danger to the life of an individ-
ual identified in the documents."0s In doing so, the court specifically de-
clined to adopt either the Second and Eighth Circuits' per se test 2

1 or
the District of Columbia Circuit's two prong nexus test1 '2 in determining
whether the records were compiled for law enforcement purposes.""

VI. JUDICIAL REviEw

A. Preservation of Matters for Judicial Review"s
2

During the past year, parties continued to forfeit their right to judicial
review because they failed to comply with the procedural requirements
for invoking the judicial review power of the courts."'5 Failure to file a

114. Pub. L. No. 89-554, 80 Stat. 383 (1966) (codified as amended at 5 U.S.C. § 552
(1982)).

115. 849 F.2d 579 (11th Cir. 1988) (per curiam).
116. Id. at 580-81.
117. Freedom of Information Act, 5 U.S.C. § 552 (1982).
118. See id. § 552(b)(7)(C).
119. See id. § 552(b)(7)(D).
120. See id. § 552(b)(7)(F).
121. Williams v. Federal Bureau of Investigation, 730 F.2d 882 (2d Cir. 1984); Kuehnert

v. Federal Bureau of Investigation, 620 F.2d 662 (8th Cir. 1980).
122. Pratt v. Webster, 673 F.2d 408 (D.C. Cir. 1982).
123. 849 F.2d at 581.
124. See Burris I, supra note 1, at 1029-33; Burris II, supra note 1, at 1088-94 (discus-

sion of earlier Eleventh Circuit opinions in this area).
125. In past years, a common way parties have forfeited their right to judicial review was

failure to raise the issue in the administrative proceeding. Issues not raised before an agency
generally may not be raised subsequently before the court in the judicial review process.
United States v. Austin, 856 F.2d 1487, 1490-91 (11th Cir. 1988) (issue waived by not raising
it during the administrative hearing). In Bivines v. Bowen, 833 F.2d 293 (11th Cir. 1987),
the court interpreted its earlier ruling in Kennedy v. Bowen, 814 F.2d 1523 (11th Cir. 1987),
which held that the Social Security Administration regulations required the Appeals Coun-
cil to notify a claimant who appealed the administrative law judge's decision on some issue
or any other issues it intended to examine during the appeal on its own motion. The court
in Bivins interpreted the ruling in Kennedy to preclude the examination of issues raised by
the Social Security Administration Appeals Council and not the appealing claimant when
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petition timely for judicial review may result in waiver of the right to
judicial review of the agency decision.12' The harshness of this result can
be remitted in some cases if the party who petitions for judicial review in
an untimely fashion can demonstrate that the doctrine of equitable toll-
ing should apply to his case. In Brown u. Director, Office of Workers'
Compensation Programs,27 the court, in a case of first impression for the
Eleventh Circuit,1 s held that the doctrine of equitable tolling can extend
the time for filing a petition for judicial review of denial of benefits under
the Black Lung Benefits Act 12

9 by the Benefits Review Board. The court

the Appeals Council failed to give the claimant proper notice of its intent to do so. The
court ultimately remanded the case for a new hearing because a garbled recording prevented
review of the original hearing and decision of the administrative law judge. 833 F.2d at 295-
96. The court held that the remand for a new hearing did not give the Appeals Council a
second opportunity to expand properly the scope of its review of the administrative law
judge's decision by giving the claimant notice of its intent to do so. Id. at 296-97. The failure
to give notice in the first appeal is fatal to the attempt to do so during the second appeal
process after remand, Id. The court also hinted that this result may in part have been based
upon procedural due process concerns as well as Social Security Administration regulations.
"If we held as the Secretary suggests, we would in essence abdicate our duty to guard
against due process violations." Id. at 297.

126. See Fort Valley State College v. Bennett, 853 F.2d 862, 868-69 (11th Cir. 1988)
(issue waived by failing to give timely notice of intent to appeal it); Bates v. Tennessee
Valley Auth., 851 F.2d 1366 (11th Cir. 1988) (failure to file Title VII employment discrimi-
nation complaint within 30 days after the EEOC decision precluded the court from exercis-
ing jurisdiction). Of course the calculation of the time for filing a petition for judicial review
is not always simple because it is generally dependent on when the agency is deemed to
have issued a final order or rule. See, e.g., Reynolds v. United States Dep't of Justice Immi-
gration & Naturalization Serv., 846 F.2d 1288, 1290 (11th Cir. 1988) (noting that the stat-
utes governing judicial review of immigration decisions restricts judicial review of final de-
portation orders and holding that the denial of an emergency request for a stay of
deportation does not qualify as a final order of deportation and hence the court lacked
jurisdiction to hear this appeal); Jacksonville Shipyards, Inc. v. Director, Office of Workers'
Compensation Programs, 851 F.2d 1314, 1316 (11th Cir. 1988), reh'g denied, but substitute
opinion issued for the opinion published at 842 F.2d 1253 (11th Cir. 1988)) (reiterating that
when the amount of an attorney fee award has not been settled, the decision on the merits is
final as long as the attorney's fee award is "similar to costs or collateral to . . . [the] ac-
tion"); California Ass'n of the Physically Handicapped v. FCC, 833 F.2d 1333, 1334 (9th Cir.
1987) (holding that the 60 day time limitation for filing a petition for judicial review of a
FCC final order is jurisdictional. The FCC establishes rules for measuring the time frame of
the passage of the sixty days. The FCC rules provide that it commences the day after the
public release of the order not receipt of the notice by the parties.); Public Citizen v. Bowen,
833 F.2d 364, 365-66 (D.C. Cir. 1987) (noting that the requirement of a final agency order is
linked to whether the matter is ripe for judicial review).

127. 851 F.2d 1569 (11th Cir. 1988) (opinion withdrawn pending petition for rehearing).
128. The court noted that the Second, Fourth, Sixth, and Seventh Circuits had rejected

the application of the doctrine of equitable tolling to Black Lung Benefits Act cases. Id. at
1572 n.3.

129. Pub. L. No. 803, 44 Stat. 1424 (1927) (codified as amended at 30 U.S.C. § 932(a)
(1982) (incorporating the sixty day time frame for filing a petition for judicial review estab-
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read the legislative history of the Black Lung Benefits Act'"0 as support-
ing the courts decision not to deny benefits because of strict adherence to
procedural requirements, such as the sixty day time frame for filing a
petition for judicial review. 31 If a claimant can demonstrate he took all
reasonable steps to file the petition for judicial review in a timely fashion,
the court will not dismiss his petition as untimely when events beyond
the claimant's control prevented his reasonable steps from resulting in a
timely filing of the petition.132 In this case, the event beyond Brown's
control was that "[i]t took the postal service 8 days to deliver a [certified]
letter approximately 160 miles" resulting in his petition's being filed with
the court one day past the sixty day time frame. 33 Under these circum-
stances, the court held that Brown had filed the petition in a timely man-
ner.' " This result was contrary to that reached by the other circuits con-
cerning this issue.'8 6

In a related matter, the Eleventh Circuit in Black v. Broward Employ-
ment and Training Administration,'83 considered whether proceeding
before an administrative agency tolled the statute of limitation for a sec-
tion 1983 cause of action.8 7 In Black, the court held that federal adminis-
trative proceedings in the Department of Labor did not toll the running
of the statute of limitations for a section 1983 claim.' 8 Black did not file
her section 1983, which accrued on May 26, 1977, until October 25,
1983.'3o Florida law required her to file her section 1983 action within
four years of its accrual, a requirement Black obviously did not meet un-
less her pursuit of federal administrative remedies, which did not come to
an end until 1985 tolled the statute."" The Supreme Court held in Pasty
v. Board of Regents,"' that section 1983 did not require a plaintiff to
exhaust state administrative remedies before filing suit and in dicta noted
the exhaustion of federal administrative remedies depended "on the role

lished in the Longshore and Harbor Workers' Compensation Act, Pub. L. No. 98-426, 98
Stat. 1654 (1927) (codified as amended at 33 U.S.C § 921(c) (1982)). A petition must be filed
within sixty days of the final decision by the Benefits Review Board.

130. See supra note 129.
131. 851 F.2d at 1572. But see id. at 1574-75 (Cox, J., dissenting) (legislative history in

no way supported applying the doctrine of equitable tolling).
132. Id. at 1571-72.
133. Id. at 1572.
134. The court ruled against Brown on the merits and affirmed the decision of the Bene-

fits Review Board. Id. at 1572-74.
135. See supra note 98.
136. 846 F.2d 1311 (11th Cir. 1988).
137. Id. at 1311.
138. Id. at 1312.
139. Id.
140. Id.
141. 457 U.S. 496 (1982).
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Congress. . . assigned to the relevant federal agency. . . [in] the partic-
ular administrative scheme.' 4

2 In this case, Congress specifically pro-
vided that the pursuit of federal administrative remedies was not a bar to
the filing of any civil lawsuit.1 43 This is a very broad waiver of the exhaus-
tion of administrative remedies requirement, which included section 1983
actions. 44 Thus, the statute of limitations barred Black's section 1983
action.

B. Judicial Review Preclusion

The general policy of the Administrative Procedures Act"45 (APA) is
that any final action by an agency which adversely affects a person is
entitled to judicial review. 4

1 In a limited number of cases, however,
courts are precluded from reviewing an agency decision. In such cases,
Congress, by statute, either vests the agency with sole discretion to decide
the issue,"17 or specifically precludes the court from reviewing the
agency's decision. 4

8 In Abbot Laboratories v. Gardner,149 the Supreme
Court clearly established a position of judicial hostility toward implying
preclusion of judicial review.' " Courts should preclude judicial review
only when clear and convincing evidence establishes congressional intent
in support of that result.151 In order to find preclusion of judicial review
under section 701(a)(2), the statute must totally lack any standards.""
Courts do not reach this conclusion lightly. Generally, courts will reach
this conclusion only after carefully scrutinizing the statute and its legisla-
tive history.153 A rare example of review preclusion is Rosas v. Brock, 5'" in
which the Eleventh Circuit precluded judicial review because the decision
was within the agency's discretion and there was no applicable standard

142. Id. at 502 n.4.
143. CETA Pub. L. No. 95-524, § 106(1), 92 Stat. 1929 (1978) (codified as amended at 29

U.S.C. 816 (1982)).
144. 846 F.2d at 1313-14.
145. Pub. L. No. 89-554, 80 Stat. 392 (1966) (codified as amended at 5 U.S.C. §§ 701-706

(1982)).
146. 5 U.S.C. §§ 702, 704 (1982).
147. Id. § 701(a)(2). See Heckler v. Chaney, 470 U.S. 821, 830 (1985); Citizens to Pre-

serve Overton Park v. Volpe, 401 U.S. 402, 410 (1971).
148. 5 U.S.C. § 701(a)(1) (1982).
149. 387 U.S. 136 (1967).
150. Accord Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667, 670-81

(1986); United States v. Mendoza-Lopez, 107 S. Ct. 2148, 2154-55 (1987) (by implication).
151. 387 U.S. at 149.
152. See 5 U.S.C. § 701(a)(1) (1987).
153. See Webster v. Doe, 108 S. Ct. 2047, 2052-53 (1988).
154. 826 F.2d 1004 (11th Cir. 1987).
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to determine possible abuse of discretion.155

Despite the Rosas decision and a few others like it, the general rule
remains that courts should not imply total preclusion of judicial review
and that under the APA, judicial review is the rule not the exception. 1"
The Eleventh Circuit's decision in Dickerson v. Administrator, Environ-
mental Protection Agency'57 illustrates this principle. One of the issues
addressed in Dickerson was whether the EPA order of a clean up was a
final order subject to judicial review under the APA.'" The EPA main-
tained that the Environmental Protection Act" s precluded judicial review
of its decisions."s0 In resolving this issue, the court turned to the Supreme
Court's decision in Block v. Community Nutrition Institute.16' The Elev-
enth Circuit noted that under Block, the question of "[w]hether and to
what extent a particular statute precludes judicial review is determined
not only from its express language, but also from the structure of the
statutory scheme, its objectives, its legislative history, and the nature of
the administrative action involved."16 2 Section 9613(h) of the Comprehen-
sive Environmental Response, Compensation, and Liability Act of 1980"
explicitly precludes federal courts from engaging in pre-enforcement judi-
cial review of EPA decisions under section 9604.'" This section is the
clearest possible evidence of congressional intent to bar judicial review of
these EPA decisions. The purpose of the Act, prompt clean up of hazard-
ous waste, reinforces this conclusion.'" Permitting judicial review would
delay such actions and defeat this primary goal of the Act.'" The court
noted, however, that section 9604 does not totally preclude judicial review

155. Id. at 1009.
156. See, e.g., Oregon Natural Resources Council v. United States Forest Serv., 834 F.2d

842, 851-52 (9th Cir. 1987); Ulstein Maritime, LTD v. United States, 833 F.2d 1052, 1057
(1st Cir. 1987) (holding that 15 U.S.C. § 634(b)(1) (1982), which bars injunctive relief in
judicial proceedings against the Small Business Administration, does not bar "judicial re-
view of agency actions that exceed agency authority where the remedies would not interfere
with internal agency operations"); Coup v. Heckler, 834 F.2d 313, 317 (3d Cir. 1987) (noting
that the decision of the Secretary of Health and Human Services "to reopen a claim is not
judicially reviewable," but that judicial review may proceed to determine if the Secretary
has in fact reopened a claim).

157. 834 F.2d 974 (11th Cir. 1987).
158. Id. at 977. See 5 U.S.C. §§ 702, 704 (1982).
159. Comprehensive Environmental Response, Compensation, and Liability Act of 1980,

Pub. L. No. 96-010, 94 Stat. 2767 (codified as amended at 42 U.S.C. §§ 9601-57 (1982)).
160. 834 F.2d at 977. See 5 U.S.C. § 701(a)(1) (1982).
161. 467 U.S. 340 (1984).
162. Id. at 345.
163. Pub. L. No. 96-510, 94 Stat. 2767 (1927) (codified as amended at 42 U.S.C. §

9613(h) (1982)).
164. 834 F.2d at 977.
165. See 42 U.S.C. § 9601 (1982).
166. 834 F.2d at 978.
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of EPA action. A limited form of judicial review of these orders is availa-
ble when the EPA files suit to recover the cost of carrying out its clean up
order.176 The Second," Third,1"e Sixth,70 and Ninth' Circuits also
reached this conclusion in similar cases.

C. Standards of Judicial Review

Whether agency action is in the form of an adjudication or a rule-mak-
ing process, the chief characteristic of judicial review of agency action is
the deference the courts accord the agency decision on both questions of
law and fact.7 ' Courts generally are reluctant to set aside agency deci-
sions. Courts presume that agencies proceed in a procedurally correct
manner and that the decisions of agencies are substantively sound on
both issues of law and fact. However, there are cases in which the courts
abandon this deferential approach to engage in a less deferential form of
judicial review. 17  It is unlikely that a court will find an agency decision
legally flawed under a deferential from of judicial review whether the case
involves questions of law, fact, or both. But if a court is engaged in the
less deferential form of judicial review, then the likelihood of reversal of

167. Id. See 42 U.S.C. § 9607(a)-(b) (1982).
168. Wagner Seed Co. v. Daggett, 800 F.2d 310 (2d Cir. 1986).
169. Lone Pine Steering Comm. v. EPA, 777 F.2d 882 (3d Cir. 1985), cert. denied, 476

U.S. 1115 (1986).
170. J.V. Peters & Co. v. Administrator, EPA, 767 F.2d 263 (6th Cir. 1985).
171. Barnes v. United States Dist. Ct. for the W. Dist. of Wash., 800 F.2d 822 (9th Cir.

1986).
172. See, e.g., Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.

837 (1984); 5 U.S.C. §§ 706(1)-(2) (1982). Typical of how courts characterize this deferential
approach is a statement by the District of Columbia Circuit Court of Appeals concerning
judicial review of Federal Communication Commission decisions in the following two cases.
"On review, we must set aside the [Federal Communication) Commission's decision if we
determine that it is 'arbitrary, capricious, an abuse of discretion, or otherwise not in accor-
dance with law.' 5 U.S.C. § 706(2)(A) (1982). This review is a narrow one; we must affirm the
decision if we find that it is not contrary to law, that it is supported by sfibstantial evidence
and based upon a consideration of the relevant factors, and if we determine that the conclu-
sions reached have a rational connection to the facts found." American Tel. & Tel. Co. v.
FCC, 832 F.2d 1285, 1291 (D.C. Cir. 1987). "'[W]here no factual certainties exist or where
facts alone do not provide the answer,' our role is more limited; we require only that the
agency 'so state and go on to identify the considerations it found persuasive."' Id. at 1291
(quoting National Ass'n of Regulatory Util. Comm'rs v. FCC, 737 F.2d 1095, 1140 (D.C. Cir.
1984), cert. denied, 469 U.S. 1227 (1985)). Of course, there are occasions when more deferen-
tial standards of judicial review are applied to cases such as the Tax Court. In Henson v.
Commissioner of Internal Revenue, the court noted that factual determinations made by the
Tax Court should not be reversed "unless they are clearly erroneous" in light of the burden
of persuasion applicable to the case. 835 F.2d 850, 852-53 (11th Cir. 1988).

173. See, e.g., Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29
(1983); Industrial Union Dep't, AFL-CIO v. American Petroleum Inst., 448 U.S. 607 (1980).
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the agency decision is enhanced. '7  The trick is to know when the court
will be receptive to using the deferential versus the less deferential form
of judicial review. To date, no one has succeeded in developing a theory
to explain when a court will engage in deferential versus less deferential
judicial review, and the author did not design this article to fill this
gap.' 70 Rather, this Article offers an overview of the Eleventh Circuit's
approach to "judicial review standards during this survey period, and the
following sections of the Article will outline, briefly where possible, the
apparent dynamic factors in the Eleventh Circuit's selection of the defer-
ential or less deferential mode of judicial review."' 7

D. Judicial Review of Questions of Fact'77

When reviewing agency decisions concerning questions of fact courts
generally use either the substantial evidence on the record as a whole
standard, 7 8 or the arbitrary and capricious or abuse of discretion stan-
dard found in the APA.1'7 Both these standards of judicial review are
deferential in nature, but the substantial evidence standard is at least
arguably less deferential.'"

Judicial Review of Factual Issues Under the Substantial Evi-
dence Standard.'' One can appreciate the normally deferential nature
of judicial review under the substantial evidence standard by examining
how the Eleventh Circuit has characterized the standard in its opinions.
In Wilkinson v. Bowen,'ss the court noted the philosophy of the substan-
tial evidence standard was to preclude courts from "decid[ing] the facts
anew, reweigh[ing] the evidence, or substitut[ing] its judgment for that of
the. . . [agency]. '' ss In McRoberts v. Bowen,'" the court reaffirmed that

174. Burris 11, supra note 1, at 1097 (footnote added).
175. See id. at 1097 n.267.
176. Id. at 1097 (footnote omitted).
177. See id. at 1102-05; Burris 1, supra note 1, at 1040-51 (discussion of earlier opinions

by the Eleventh Circuit in this area).
178. 5 U.S.C. § 706(2)(E) (1982) [hereinafter the substantial evidence test].
179. Id. § 706(2)(A) [hereinafter the arbitrary and capricious test].
180. See, e.g., Association of Data Processing Serv. Orgs., Inc. v. Board of Governors of

the Fed. Reserve Sys., 745 F.2d 677 (D.C. Cir. 1984) (comments by Judge Scalia on the
mixing of standards of review by Congress in enabling acts and resolving the problem by
viewing the standards as functionally equivalent).

181. Courts use the substantial evidence standard review to determine factual issues de-
cided in an adjudication context 5 U.S.C. § 706(2)(E) (1982).

182. 847 F.2d 660 (11th Cir. 1987) (per curiam).
183. Id. at 662. Applying this deferential standard of judicial review to the agency's deci-

sion, the court affirmed the denial of Supplemental Security Income. Id. at 662-63. See 42
U.S.C. § 1382(a)(3)(A) (1984); see also Meredith v. Bowen, 833 F.2d 650, 653 (7th Cir. 1987)
(applying the approach to review of administrative law judge's factual determinations).

194. 841 F.2d 1077 (11th Cir. 1988).
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the substantial evidence standard of factual review required the evidence
in the record support an agency decision by "'more than a scintilla, and
[the record] must do more than create a suspicion of the existence of the
fact to be established; it means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion."""' In essence,
this required the court to affirm an agency's factual findings even if a
preponderance of the evidence did not support the findings. The substan-
tial evidence standard only requires that more than a mere scintilla of
evidence be produced to support an agency decision in order to affirm the
agency decision.'"

The court emphasized these points in Fort Valley State College v. Ben-
nett. 1 7 In Fort Valley State, the court characterized substantial evidence
as" 'something less than the weight of the evidence, and the possibility of
drawing two inconsistent conclusions from the evidence does not prevent
an administrative agency's finding from being supported by substantial
evidence.' " 88 The court went on to note that it should "defer to the
agency's findings of fact, and . . . not reject an agency's choice between
two conflicting views even though [it] may have justifiably made a differ-
ent choice had the matter been before [the court] de novo."' s This deci-
sion guarded against the court's "re-weighing the evidence and re-exam-
ining the credibility choices made by the fact finder.""90 Applying these
standards of judicial review to the record, the court held that substantial
evidence supported the decision of the Education Appeal Board even
though there was a fair amount of evidence in the record contrary to the
Secretary's factual findings.' 91

In addition to the obvious advantage the agency has in the judicial re-
view process under the substantial evidence standard, the agency also has
an added edge because the reviewing courts are restricted to the record
created during the agency proceedings. While ultimately affirming the
district court's decision to overturn the decision of the Secretary of
Health and Human Services because the record did not contain substan-
tial evidence to support that decision, the Eleventh Circuit in McRoberts
again noted the need of the reviewing court to focus on the agency's deci-

185. Id. at 1080 (quoting Walden v. Schweiker, 672 F.2d 835, 838 (11th Cir. 1982)); see
also Brown v. Director, Office of Workers' Compensation Programs, 851 F.2d 1569, 1572
(11th Cir. 1988) (applying this formulation to Black Lung Benefits Act cases) (see discussion
accompanying supra notes 127-35).

186. 841 F.2d at 1080 (citing Hillsman v. Bowen, 804 F.2d 1179, 1181 (11th Cir. 1986)).
187. 853 F.2d 862 (11th Cir. 1988).
188. Id. at 864 (quoting Consolo v. Federal Maritime Comm'n, 383 U.S. 607, 620 (1966)).
189. Id.
190. Id. at 866.
191. Id. at 867.
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sion in light of the record before the agency.'1 2 The Eleventh Circuit ob-
served the district court's decision at one point incorrectly stated that
substantial evidence supported the finding of McRoberts' disability under
the Social Security Act."13 The Eleventh Circuit correctly noted that the
district court erred in characterizing the standard of review in this man-
ner because it failed to focus on the Secretary's decision in relation to the
record.'" This focus is a critical part of the review process because it
helps prevent the courts from substituting their own judgment when eval-
uating the factual record. The court, however, affirmed the district court's
decision because the court correctly stated the applicable standard of re-
view in other parts of the opinion and correctly applied that standard. '

Normally the application of the substantial evidence standard of review
to factual decisions by agencies requires a court to affirm agency factual
determinations when the evidence in the record provides a factual basis
that "a reasonable mind might accept as adequate to support a conclu-
sion."'" Courts, however, have carefully noted that this fact does not re-
duce their role to mere rubber stamps for the agency factual determina-
tions or relieve them of the duty to engage in "a critical review of the
evidence"'" to assure the substantial evidence standard was met in each
case. There are occasions when the substantial evidence standard is more
stringent. Several cases decided by the Eleventh Circuit during this sur-
vey period point out factors that are important in invoking the version of
the substantial evidence standard with some bite. Lamb v. Bowen"' epit-
omizes two of these circumstances. First, in Lamb, the court reaffirmed
that a reviewing court uses the substantial evidence in evaluating whether
the decision of the Appeals Council to reverse an administrative law
judge's decision on factual issues was justified. 99 The opinion in Lamb
once again demonstrated that when different elements in the agency deci-
sion process disagree on the facts, it creates a circumstance that is most
likely to result in reversal'" on judicial review.' 0 ' Second, Lamb illus-

192. 841 F.2d at 1081-82.
193. Id. at 1080.
194. Id.
195. Id.
196. Richardson v. Perales, 402 U.S. 389, 401 (1971) (quoting Consolidated Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938)).
197. Veal v. Bowen, 833 F.2d 693, 696 (7th Cir. 1987) (quoting Garfield v. Schweiko, 732

F.2d 605, 610 (7th Cir. 1984)); see also Willbanks v. Secretary of Health & Human Servs.,
847 F.2d 301, 303 (6th Cir. 1988) (per curiam).

198. 847 F.2d 698 (11th Cir. 1988).
199. Id. at 701.
200. Normally, a court would merely reverse and remand a case to the agency for further

proceedings consistent with the court's opinion. In Lamb, the court reversed and directed
the agency to adopt the administrative law judge's recommended decision. Id. at 704. The
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trated another situation in which the court has used a less deferential
substantial evidence standard. This situation occurred when an agency
apparently did not follow rules concerning the weight to be given evi-
dence. 2 In Lamb, the court noted that "[albsent a showing of good cause
to the contrary, the opinions of treating physicians must be accorded sub-
stantial or considerable weight" in disability benefits cases.20 s Absent a
good cause showing, the testimony of non-treating physicians on a dis-
puted point cannot constitute substantial evidence on the record as a
whole.'0 " A third circumstance in which courts apply the substantial evi-
dence standard of review with some bite is a case in which the agency
erroneously relied upon a rule to establish facts in the record."' In Mc-
Roberts, the court also reversed s

2
s the Secretary's decision because the

court took this unusual step because it found no errors in the decision process of the admin-
istrative law judge and saw no need for any additional administrative hearings. Id. The
court also noted that the Appeals Council could not reject an administrative law judge's
factual findings supported by testimony in the record without any evidence in the record to
support the Appeals Council's contrary position. Id.

201. See id. at 702-03. Accord Stark v. Washington Star Co., 833 F.2d 1025, 1027-30
(D.C. Cir. 1987) (when reviewing the decisions of the Benefits Review Board with regard to
the factual determinations made by the administrative law judge, the court in Stark verified
"that the board [is to) adhere to the scope of review specified." Id. at 1027. In determining
whether the board has complied with the limited scope of review it has been granted on
factual issues, the court must make "an independent review of the record to determine
whether the [administrative law judge's) findings are supported by substantial evidence."
Id. In such cases, the Court owes deference to the administrative law judge's findings of
facts, but not to the board.). Id. See Reyes v. Bowen, 845 F.2d 242, 244-245 (10th Cir. 1988).

202. See McRoberts v. Bowen, 841 F.2d 1077, 1080-81 (11th Cir. 1988) (disagreeing in
part with a decision of the Secretary because he failed to consider the subjective statements
of McRoberts when "[tjhe record (wals replete with findings from various physicians that
McRoberts suffer[ed] from pain as a consequence of his injuries" and holding the Secretary
must consider objective evidence that supports a claimant's testimony); Cannon v. Bowen,
858 F.2d 1541, 1544-46 (11th Cir. 1988) (noting that if the administrative law judge failed to
have physicians compare applicant's objective EKG results with those in the grids, then the
case must be remanded to develop a full and fair record in light of the objective evidence).

203. 847 F.2d at 703.
204. Id. at 703-04. The court erroneously characterized this procedural error as fatal to

the Secretary's decision. This error concerned the sufficiency of the evidence in the record to
support the Secretary's decision.

205. This is not a legal error because the application of the regulation to establish addi-
tional factual matters in the case turned upon factual determinations. Admittedly this is a
close case on the law fact dichotomy. The distinction turns on whether an erroneous evalua-
tion of the factual determinations caused the error or whether a misinterpretation of what
the regulation means caused it. In the former, the requirements of the regulations were
correctly interpreted, but insufficient factual basis existed in the record to support applica-
tion of the regulation to the case. In the latter, the record provides sufficient factual support
for the decision, but the agency has misinterpreted the regulation. See L. JA", JUDICIAL

CONTROL OF ADMINISTRATiVE AcTION 547-49 (1965).
206. See supra text accompanying notes 190-91.
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Secretary had improperly used Medical Vocational Guidelines"'7 in deter-
mining that jobs existed in the national marketplace for someone with
McRobert's physical limitations.3 8 The Secretary erred in doing so be-
cause McRobert's physical condition did not match those set forth in the
Medical Vocational Guidelines.5" In such cases, the Medical Vocational
Guidelines may not be used by the Secretary in making the disability
determination. 10 Similarly, in Welch v. Bowen,"" the district court noted
that the court need not defer to the legal conclusions that the Secretary
of Health and Human Services reached pursuant to the findings of an
administrative law judge in deciding disability insurance benefits
claims.212 The administrative law judge inappropriately relied upon the
grid rules in determining whether jobs were available in the market place
that Welch could perform because Welch's condition did not precisely
match the criteria in the grid rules.21 In such cases, the administrative
law judge must use vocational experts to establish the availability of jobs
in the market place for someone suffering from Welch's disabilities. 14

And finally, while the court will defer to agency factual determinations
supported by substantial evidence, the court will not defer to the factual
determination when the agency has misapplied the law. In McCall v.
Bowen,""' the court reversed and remanded the denial of disability bene-
fits because the factual findings were not specific to the criteria that the
administrative regulations established for determining whether a person
has refused to undertake a prescribed course of treatment.26

Judicial Review of Factual Issues Under the Arbitrary and
Capricious Standard.217 The Eleventh Circuit rendered only one opin-
ion that concerns the arbitrary and capricious standard, Dickerson v. Ad-
ministrator, Enbironmental Protection Agency."' Dickerson involved an
action for declaratory and injunctive relief from an Environmental Pro-
tection Agency [EPA] administrative order that authorized the EPA to
enter Dickerson's property to remove hazardous substances. The Compre-
hensive Environmental Response, Compensation, and Liability Act of

207. 20 C.F.R. part 404 (subpart p) (app. 2) (1986).
208. 841 F.2d at 1081.
209. Id.
210. Id.
211. 854 F.2d 436 (11th Cir. 1988) (per curiam).
212. Id. at 438.
213. Id. at 438-40.
214. Id. at 440.
215. 846 F.2d 1317 (11th Cir. 1988) (per curiam).
216. Id. at 1319.
217. See 5 U.S.C. § 706(2)(A) (1982).
218. 834 F.2d 974 (11th Cir. 1987).
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1980118 authorizes the EPA to enter private property and remove any haz-
ardous substance that is released or substantially threatens to be released
into the environment."0 In this case, the EPA found that the presence of
creosote on Dickerson's property posed a threat of release of a hazardous
substance into the environment.221 A court may overturn the decision of
the EPA under this Act only if "under the circumstance of the case the
demand for entry or inspection is arbitrary and capricious, an abuse of
discretion, or otherwise not in accordance with law.""' "[Tihe district
court ruled that the EPA had the right to enter the site and commence
the cleanup process and that [Dickerson] could not obtain pre-enforce-
ment judicial review of the response action.""'s The Eleventh Circuit held
the district court correctly concluded that the EPA had a sufficient fac-
tual basis for its order. Interestingly, however, the court characterized the
standard of judicial review established by the act to require the EPA to
establish that it "had a reasonable basis to believe there had been or
could be a release of hazardous substances into the environment.""124

Judicial Review of Factual Issues Under a Reasonableness
Standard. Occasionally, courts will review agency factual determinations
under a reasonableness standard not founded upon any express provision
of the APA. During this survey period, the Eleventh Circuit decided two
cases in which it applied the reasonableness standard of review to agency
decisions on factual matters.' 5 The issue in each case was whether an
agency, in reaching its decision, had properly concluded there was insuffi-
cient factual basis to justify compliance with certain statutory
requirements.

In Coalition Against A Raised Expressway, Inc. v. Dole,' the Federal
Highway Administration did not make the determinations that section
4(f) of the Department of Transportation Act of 1966"22 required for the

219. Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended at 42 U.S.C. § 9601-57
(1982)).

220. 42 U.S.C. § 9604(a)(1)(A) (1982). The Act also provides that the EPA may enter
private property to remove chemicals when "there is a release or substantial threat of re-
lease into the environment of any pollutant or contaminant which may be present an immi-
nent and substantial danger to the public health or welfare." Id. § 9604(a)(1)(B).

221. 834 F.2d at 976.
222. 42 U.S.C. § 9604(e)(5)(B)(i) (1986).
223. 834 F.2d at 976.
224. Id. at 977.
225. Coalition Against A Raised Expressway, Inc. v. Dole, 835 F.2d 803 (11th Cir. 1988);

C.A.R.E. Now, Inc. v. Federal Aviation Admin., 844 F.2d 1569 (11th Cir. 1988).
226. 835 F.2d 803 (11th Cir. 1988).
227. Pub. L. No. 89-670, 80 Stat. 931 (codified as amended at 49 U.S.C. § 303 (1982)). 23

U.S.C. § 138 (1982) requires basically the same sort of decision making process concerning
historic areas and requires that park land or historic sites be used for federal highways only

[Vol. 401106
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proposed route for Interstate-210 in Mobile, Alabama, because it believed
the route did not fall under the section 4(f) provisions.228 The district
court held that section 4(f) did apply and that the Federal Highway Ad-
ministration must comply with its requirements.'39 The Eleventh Circuit
agreed and noted the test for determining compliance with section 4(f) "is
whether the proposed highway [directly or indirectly] 'substantially im-
pairs' the public utility or historical significance of the property in ques-
tion."'13  The reviewing court must affirm the Federal Highway Adminis-
tration determination of non-compliance with section 4(f) only if the
determination "is reasonable.'' The court adopted the reasonableness
standard of review because that is the standard used in reviewing agency
determinations under the National Environmental Policy Act.2" The ap-
plicability of the National Environmental Policy Act turns on whether
the agency's proposed action significantly affects the quality of the envi-
ronment.23' The court viewed this as sufficiently similar to the nature of
the inquiry under section 4(f) to justify using the heightened form of ju-
dicial review represented in the reasonableness standard rather than the
more deferential arbitrary and capricious standard.'" Applying the rea-
sonableness standard, the court concluded that, based upon the adminis-
trative record, the proposed highway would substantially impair at least
three sites, increasing carbon monoxide and noise levels and impairing
the view from the three sites.' The net result is that before the con-
struction of the proposed highway could go forward, the Federal Highway
Administration must comply with section 4(f)."30

if "(1) there is no feasible and prudent alternative to the use of such land, and (2) such
program includes all possible planning to minimize harm to such park, recreation area, wild-
life and waterfowl refuge, or historic site resulting from such use." Id. See also 49 U.S.C. §
303(c)(1)-(2) (1982).

228. 835 F.2d at 806.
229. Id.
230. Id. at 810.
231. Id.
232. Id.; National Environmental Policy Act, Pub. L. No. 91-190, 83 Stat. 853 (1970)

(codified as amended at 42 U.S.C. § 4332 (1982)).
233. Id.
234. Id. at 810-11. The court noted that this point of view on the standard of judicial

review is shared by the Fifth and Ninth Circuits, but not the Seventh Circuit. Citizen Advo-
cates for Responsible Expansion, Inc. v. Dole, 770 F.2d 423, 441 (5th Cir. 1985); Adler v.
Lewis, 675 F.2d 1085, 1092-3 (9th Cir. 1982); Contra Falls Road Impact Comm., Inc. v. Dole,
581 F. Supp. 678, 685 (E.D. Wis. 1984), aff'd, 737 F.2d 1476 (7th Cir. 1984) (per curiam). Of
course, the substantive decisions made pursuant to section 4(f) are subject to judicial review
under the arbitrary and capricious standard of review. Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402 (1971).

235. 835 F.2d at 811-12.
236. The court also held that the Federal Highway Administration did not act arbitrarily

or capriciously in complying with the National Environmental Policy Act, Pub. L. No. 91-
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While in Dole the court used the reasonableness standard to overturn
the decision of the Department of Transportation, in C.A.R.E. Now, Inc.
v. Federal Aviation Administration,"37 the court used the reasonableness
standard to affirm the Federal Aviation Administration's (FAA) deci-
sion. 2

3 In C.A.R.E. neighbors of the DeKalb-Peachtree Airport sought ju-
dicial review of the FAA's decision to extend a runway after concluding
the airport did not have to prepare an environmental impact statement
because under National Environmental Policy Act there was no signifi-
cant environment impact.28 9 The court held the decision not to prepare
an environmental impact statement was subject to judicial review under a
reasonableness standard."40 After reviewing the record, the court found it
was reasonable for the FAA to conclude the proposed runway extension
would not cause any significant impacts on the environment and that the
determination was a reasonable course of action. 41

Judicial Review of Factual Issues Under the De Novo Stan-
dard.' The Eleventh Circuit decided only one case that dealt with the
de novo standard of judicial review during this survey period. In Jeffer-
son County Board of Education v. Breen,"24 the court noted that the
standard of judicial review for a state administrative decision under the
Education of the Handicapped Act" "envisions an independent ruling
based on a preponderance of the evidence, with the bulk of the evidence
coming from the records of the administrative hearing."'' 4 Under this
standard of judicial review, a court may not substitute its judgment for
that of the state agency on factual or policy matters, but the court does
have substantial discretion in evaluating the record to determine if a pre-
ponderance of the evidence supports the state agency factual
determinations."

190, 83 Stat. 852 (1970) (codified as amended at 42 U.S.C. §§ 4331-35 (1982)), or the Federal
Aid Highway Act, Pub. L. No. 85-767, 72 Stat. 885 (1958) (codified as amended at 23 U.S.C.
} 134 (1982)). 835 F.2d at 806-10.

237. 844 F.2d 1569 (11th Cir. 1988).
238. Id. at 1575.
239. Id. at 1570-72.
240. Id. at 1572 & n.3.
241. Id. at 1573-75.
242. 5 U.S.C. § 706(2)(F) (1982).
243. 853 F.2d 853 (11th Cir. 1988).
244. Pub. L. No. 91-230, 84 Stat. 121 (1970) (codified as amended at 20 U.S.C. §§ 1401-

61(1982)).
245. 853 F.2d at 856. The judicial review mechanism is invoked by filing suit in the

appropriate United States district court. 20 U.S.C. § 1415(e)(2) (1982).
246. 853 F.2d at 856-57. Cf. Ibrahim v. United States, 834 F.2d 52, 53-54 (2d Cir. 1987)

(holding that the Food Stamp Act provided that the standard of judicial review for an
agency order disqualifying a store from participating in the food stamp program to be de

[Vol. 401108
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E. Judicial Review of Questions of Law

In Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,247

the Supreme Court established a regime of interpretive deference under
the arbitrary and capricious standard of review on questions of law.$4 8

Coming as something of a shock to the lower federal courts, the Chevron
pronouncement of courts' deference'" to an agency's interpretation of
statutes and agency regulations has caused the various circuit courts to
struggle over the exact scope of the Chevron doctrine.2" In Curse v. Di-

novo review because Congress had specifically provided for this standard of review).
247. 467 U.S. 837 (1984). The court stated:

... the court does not simply impose its own construction on the statute, as
would be necessary in the absence of an administrative interpretation. Rather, if
the statute is silent or ambiguous with respect to the specific issue, the question
for the court is whether the agency's answer is based on a permissible construction
of the statute .... such legislative regulations are given controlling weight unless
they are arbitrary, capricious, or manifestly contrary to the statute. Sometimes
the legislative delegation to an agency on a particular question is implicit rather
than explicit. In such a case, a court may not substitute its own construction of a
statutory provision for a reasonable interpretation made by the administrator of
an agency.

Id. at 843-44. Under this approach a court may not substitute its interpretation for that of
an agency even if it concluded "that the agency construction was the only one it permissibly
could have adopted to uphold the construction, or even the reading court would have
reached if the question initially had arisen in a judicial proceeding." d. at 843 n.11. In such
cases courts should defer to agency interpretation, unless it is clearly contrary to the statu-
tory purpose as expressed in its legislative history. See, e.g., Equal Employment Opportu-
nity Comm'n v. Chevron U.S.A., Inc., 467 U.S. at 843; Commercial Office Prods. Co., 108 S.
Ct. 1666, 1671-76 (1988).

248. 467 U.S. at 864-66.
249. Four factors apparently led the court to adopt this deferential approach. First, ei-

ther explicitly or implicitly, agencies have been granted authority to interpret the statute in
rule making power. Second, courts are reluctant to reject an agency's interpretation when it
is clear the interpretation is the product of years of thoughtful inquiry in the area, especially
when based upon extensive hearings and other proceedings. Atkins v. Rivera, 106 S. Ct.
2456, 2461 (1986). Third, if the interpretative issue involves the use of agency expertise such
as defining a technical term, then the courts defer to the agency. Young v. Community Nu-
trition Inst., 106 S. Ct. 2360 (1986). Fourth, when the interpretation is a long standing one
and Congress has had opportunity to change, then courts defer. 467 U.S. at 859-66.

250. See generally National Labor Relations Bd. Union v. Federal Labor Relations
Auth., 834 F.2d 191 (D.C. Cir. 1987) (quoting INS v. Cardoza-Fonseca, 107 S. Ct. 1207,
1221-22 (1987)). The court found that it "need not defer to an agency's reading of a congres-
sional enactment when... that interpretation raises 'a pure question of statutory construc-
tion for the courts to decide,' rather than a 'question of interpretation that arises in each
case in which the agency is required to apply [a legal standard] to a particular set of facts.'"
d. at 198. In doing so the court was attempting to limit the scope of the deference to be

given agency interpretations under Chevron by creating a category of purely interpretative
questions. According to this analysis, the Chevron deference approach was limited to cir-
cumstances in which "the agency is required to apply [a legal standard] to a particular set of
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rector, Office of Workers' Compensation Programs,51 the Eleventh Cir-
cuit explained its understanding of what Chevron dictates,'5 ' when a case
concerns agency interpretation of a statute through the rule making pro-
cess.255 The court opined that Chevron requires:

a two-part analysis when considering an agency's construction of the
statute that it administers. First, the court must determine whether the
statute itself answers the particular question. If the statute addresses the
issue, then the court must simply make sure that the agency has given
effect to 'the unambiguously expressed intent of Congress.' 54 If there is
no discussion of the precise issue within the statute, the court must ask a
second question: Does the regulation constitute a permissible construc-
tion of the statute? In evaluating the agency's stance [under the second
question), '[tlhe court need not conclude that the agency construction
was the only one it permissibly could have adopted to uphold the con-
struction, or even the reading the court would have reached if the ques-
tion initially had arisen in a judicial proceeding." 55

In Curse the court went on to hold that, under the amended statute, de-
termining whether all class B black lung benefit awards should be retro-
active to 1974 was an issue for the Department of Labor. s6 As such, it
was governed by the analysis under the second question-"Does the regu-
lation constitute a permissible construction of the statute?"'"" Applying
the deferential standard of judicial review, the court had little trouble
concluding that the Department of Labor's determination not to grant

facts.. . 'the courts must respect the interpretation of the agency to which Congress has
delegated the responsibility for administering the statutory program.'" Id. See Pierce,
Chevron and Its Aftermath: Judicial Review of Agency Interpretations of Statutory Provi-
sions, 41 VAND. L. Rzv. 301 (1988); Luneburg, Chevron and Its Progeny, 13 ADMIN. L. NEWS
4-5 (Winter 1988); Note, Coring the Seedless Grape: A Reinterpretation of Chevron U.S.A.,
Inc. v. NRDC, 87 COLUM. L. Rav. 986 (1987); Hochberg, 'Two-Step' Method of Analysis:
Still in Transition After Chevron, NAT'L L.J. at 22 (May 16, 1988).

251. 843 F.2d 456 (lth Cir. 1988).
252. 467 U.S. at 842-43. Compare INS v. Cardoza-Fonseca, 107 S. Ct. at 1221-22 (opin-

ion of the court by Stevens, J.), with INS v. Cardoza-Fonseca, 107 S. Ct. at 1224-25 (Scalia,
J., concurring). The Cardoza-Fonseca opinions demonstrate how the argument about the
line between the two categories established by Chevron is on going at the Supreme Court
level.

253. 843 F.2d at 460-64.
254. See, e.g., ETSI Pipeline Project v. Missouri, 108 S. Ct. 805 (1988).
255. 843 F.2d at 460 (citations deleted) (quoting Chevron, 467 U.S. 837, 842-43 & n.11

(1984) (footnote added)). Accord Komjathy v. National Transp. Safety Bd., 832 F.2d 1294,
1296-97 (D.C. Cir. 1987), cert. denied, 108 S. Ct. 825 (1988); Soler v. G. & U., Inc., 833 F.2d
1104, 1108 (2d Cir. 1987), cert. denied, 109 S. Ct. 88 (1988).

256. 843 F.2d at 462.
257. Id. at 460; see also Fort Stewart Schools v. Federal Labor Relations Auth., 860 F.2d

396. 400-02 (l1th Cir. 1988).
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retroactive benefits back to 1974 in all cases was reasonable.2"
Another example of the deference accorded agency interpretations con-

cerning legal questions was Holladay v. Bowen.2 69 In Holladay, the court
confronted the issue of whether a social security regulation, which prohib-
ited the administrative law judge from ordering the social security admin-
istration to provide and pay for coronary arteriography,260 when such a
test is necessary for a fully and fairly developed record on which to base
its decision, was valid. 2s In Bowen v. Yuckert,2 02 the Supreme Court es-
tablished that because "the statute expressly entrusts the Secretary with
the responsibility for implementing [the statute] by regulation, s [judi-
cial] review is limited to determining whether the regulations promul-
gated exceeded the Secretary's statutory authority and whether they are
arbitrary and capricious. '"2

0
4 Applying the arbitrary and capricious stan-

dard, the Eleventh Circuit first held the regulation prohibiting the pay-
ment for this necessary diagnostic test was valid because of the risk of
death associated with the procedure.2

5 The court then held that the reg-
ulation was not in conflict with the requirement that a record be fully and
fairly be developed because the absence of the coronary arteriography
"did not render the [Administrative Law Judge] incapable of making an
overall disability determination" in this case.ss

258. 843 F.2d at 461-62. Cf. Bersani v. Robichaud, 850 F.2d 36, 46 (2d Cir. 1988) (stating
the arbitrary and capricious standard of judicial review was treated as a lesser and included
part of the reasonableness standard of judicial review).

259. 848 F.2d 1206 (11th Cir. 1988).
260. 20 C.F.R. § 4.00(H)(1) (1988).
261. 848 F.2d at 1209. In 1984, the Eleventh Circuit held that the failure to order such

necessary examinations or tests constituted reversible error. See, e.g., Reeves v. Heckler, 734
F.2d 519, 522 n.1 (11th Cir. 1984).

262. 107 S. Ct. 2287 (1987).
263. 42 U.S.C. § 405(a) (1982).
264. 107 S. Ct. at 2293. Interestingly, the Eleventh Circuit noted in another case that

when there is no official agency interpretation of its regulation, the reviewing court should
review the district court's interpretation of the regulation under the less deferential reasona-
bleness standard. Self v. Great Lakes Dredge & Dock Co., 832 F.2d 1540, 1554 (11th Cir.
1987), cert. denied, 108 S. Ct. 2017 (1988). This interpretation opens another possibility of
when there is greater judicial latitude to reject an agency interpretation on a question of
law.

265. 848 F.2d at 1209.
266. Id, at 1210. While the court maintained its holding in Holladay on this second

point in no way was a retreat from its decision in Reeves v. Heckler, 734 F.2d at 522, it is
difficult to see how it is anything but a partial retreat from the principle announced in that
case. Before Holladay, the failure to order examinations or tests necessary for a fully and
fairly developed record constituted reversible error. After Holladay the failure to do so, at
least in light of a regulation effectively prohibiting a test or examination, is reversible error
only if the failure to order the test or examination makes it impossible to make a disability
decision.
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While Chevron may have established a norm of judicial deference, the
Eleventh Circuit, in a variety of cases, indicated when it will not use the
Chevron deference approach to agency interpretations on questions of
law. The exception to the deference approach of Chevron, which is easiest
to justify, is when the agency's interpretation of the law is contrary to the
statute or intent of Congress."' In Medical Center Hospital v. Bowen,2

6

the court used this exception to the Chevron deference approach and
gave it a very broad scope,' In Medical Center Hospital, the hospital
sought reimbursement of care costs which exceeded that permitted under
the Health Care Financing Administration regulations 7 Blue Cross/Blue
Shield, the private insurer administering the reimbursement program for
the area in which the Medical Center Hospital was located, denied the
hospital's request for additional reimbursement. 7 1 The Medical Center
Hospital appealed this decision to the Provider Reimbursement Review
Board, which held the costs that the regulations established bound the
Board and it could not provide any relief.272 The standard of judicial re-
view was critical to the court's resolution of the issue. The court ex-
plained that the general principle of judicial deference to an agency inter-
pretation of a statutory provision within its area of expertise does not
preclude the court from rejecting the agency's interpretation when it is
"inconsistent with the statutory mandate" enacted by Congress.2 7s The
court noted that when the agency decision is "premised on its under-
standing of a specific congressional intent"274 or when it is clear Congress
intended for the statute specifically to "circumscribe [agency) discretion"
to act in an area,275 then the court "need not accord a high level of defer-
ence to the [agency's] interpretation of the statute.12 7 Applying the less

267. 467 U.S. at 842.
268. 839 F.2d 1504 (11th Cir. 1988).
269. Id. at 1512-13.
270. Id. at 1509.
271. Id. at 1508-09.
272. Id. at 1509.
273. Id. at 1510.
274. Id. (quoting Bureau of Alcohol Tobacco & Firearms v. Federal Labor Relations

Auth., 464 U.S. 89, 98 n.8 (1983)).
275. Id. at 1510 n.9 (quoting Northwest Hosp., Inc. v. Hospital Serv. Corp., 687 F.2d 985,

991 (7th Cir. 1982)).
276. Id. at 1510. The courts "will not defer to an agency's interpretation [of its regula-

tions] that clearly contravenes congressional intent" expressed in the statutory language or
its legislative history. State of California, Dep't of Educ. v. Bennett, 833 F.2d 827, 830 (9th
Cir. 1987); see also American Federation of Gov't Employees, AFL-CIO, Local 2094 v. Fed-
eral Labor Relations Auth., 833 F.2d 1037, 1040-1 (D.C. Cir. 1987); Blaylock v. United
States Merit Sys. Protection Bd., 851 F.2d 1348, 1350-54 (11th Cir. 1988) (finding the ad-
ministrative interpretation inconsistent with the purpose and scope of the Hatch Act);
Shoemaker v. Bowen, 853 F.2d 858, 860-61 (11th Cir. 1988) (rejecting the Secretary of
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deferential standard of judicial review, the court held that the Health
Care Financing Administration and the Provider Reimbursement Review
Board could not treat the reimbursement of care cost limitations estab-
lished by regulation as conclusively correct in all cases and instead estab-
lish a rebuttable presumption.""" The court reached this conclusion after
an extensive examination of the legislative history of the amendments to
the statutes concerning reimbursement of health care costs to hospitals . 78

The court concluded that Congress intended only "that the cost limits
... be given presumptive weight .. . and that individual providers
should be afforded the opportunity to prove that costs in excess of the
limits were reasonably incurred and therefore reimbursable" under the
statutory scheme.2

A more problematic exception to the Chevron deference approach is
found in William Brothers, Inc. v. Pate.280 In William Brothers, the court
grappled with the problem of the what the terms "coal dust"2' 1 and "coal
mine dust" ' 2 mean under the Black Lung Benefits Act 28

3 and the Secre-
tary of Labor's regulations implementing the Act.284 In resolving the is-
sue, the court noted that when an administrative agency, such as the
Benefits Review Board which is involved in the administration of the
Black Lung Benefits Act,sss "is empowered to resolve legal issues, but not
engage in overall administration through rule-making, 2 s the courts may
engage in plenary review of the agency's "new interpretations of the stat-
ute" it administers.287 The court went on to note that the Secretary of
Labor's interpretation of the statute and regulations at issue would be

Health and Human Services' interpretation as inconsistent with the purposes of the act).
Similarly, the court will not defer to an agency's interpretation of its regulation which is
inconsistent with the plain language of the regulation. See Blaylock, 851 F.2d at 1356-57.

277. 839 F.2d at 1512-13. The court noted that this result was consistent with the deci-
sions of the Ninth and Fifth Circuits on this issue. Id. at 1513 n.15.

278. Id. at 1505-08.
279. Id. at 1512. The court carefully noted that the burden of production and persuasion

were both on the health care provider attempting to show the cost limitation established by
regulation would not result in reimbursement of its reasonable expenditures. Id.

280. 833 F.2d 261 (11th Cir. 1987).
281. 30 U.S.C. 9 802(d) (1982).
282. 20 C.F.R. § 725.202(a) (1988).
283. Pub. L. No. 91-173, 83 Stat. 792 (1969) (codified as amended at 30 U.S.C. §§ 901-32

(1982)).
284. 833 F.2d at 264-66. William Brothers, Inc. sought judicial review of the Benefits

Review Board's decision, which reversed the administrative law judge's order that William
Brothers, Inc. was not "liable for payment of black lung benefits to . . . [the claimant)
Pate." Id. at 263.

285. Pub. L. No. 91-173, 83 Stat. 792 (1969) (codified as amended at 30 U.S.C. §§ 901-32
(1982)).

286. 833 F.2d at 264.
287. Id. at 265.
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entitled to deference from the courts because Congress has conferred
rule-making authority on the Secretary in this area."' But in this case,
the Secretary has not adopted a position on the interpretation of the stat-
ute or the regulations."'s Even if the Director of the Office of Workers'
Compensation Program's interpretation of the statute and regulations
was entitled to the same deference from the courts as that accorded the
Secretary of Labor, the Director's "mere litigat[ion] position' '

2
0 does not

constitute an interpretation position entitled to deference from the
courts.'' The court found that the Director adopted the interpretation as
a post hoc rationalization developed by counsel and linked only to the
outcome the Director wished the court to endorse in this case."'2 Thus,
after Williams Brothers, it appears the Eleventh Circuit will abandon the
Chevron deferential approach to agency resolutions of questions of law
when that agency lacks rule making authority even if Congress charged
the agency with the overall responsibility for administering the statute.
The decision in Sanders v. Alabama Dry Dock & Ship-Building Co.29
supports this conclusion. In Sanders, the court held that the Benefits Re-
view Board's2"' interpretation of the Longshore and Harbor Workers'
Compensation Act 2" is not entitled to judicial deference because it "is an
adjudicatory rather than a policymaking agency."'2 Relying on Potomac
Electric Power Co. v. Director, Office of Workers' Compensation Pro-
gram,"" the court concluded it was free to "make an independent deter-
mination" of questions of law.2" The court went on to determine2" that

288. Id.
289. Id.
290. Id.
291. Id.
292. Id. The court also noted that the director had taken inconsistent positions on how

the term "coal mine dust" should be interpreted in other cases. Id. The court ultimately
rejected the director's interpretation of the statute and regulation as inconsistent with the
intent of Congress and held that these terms required the claimant, who worked as a coal
mine construction worker, in order to qualify for benefits, to demonstrate that he was "ex-
posed to dust arising from the extraction or preparation of coal." Id. at 266. The record in
this case did support the administrative law judge's determination that Pate was not so
exposed and the Benefits Review Board erred in overturning that decision. Id. at 266-67.

293. 841 F.2d 1085 (11th Cir. 1988).
294. The Benefits Review Board has no policymaking function; it is only engaged in ad-

judication of claims.
295. Pub. L. No. 98-426, 44 Stat. 1424 (1927) (codified as amended at 33 U.S.C. §§ 901-

50 (1982)).
296. 841 F.2d at 1087.
297. 449 U.S. 268, 279 n.18 (1980).
298. 841 F.2d at 1087; see also Argonaut Ins. Co. v. Patterson, 846 F.2d 715, 723 (11th

Cir. 1988) (noting "the opinions of the Benefits Review Board are not entitled to the special
deference due to a policymaking agency construing statutes it is to administer").

299. 841 F.2d at 1087-89.
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the Benefits Review Board had erred in its interpretation of who was an
employee covered by the Longshore and Harbor Workers' Compensation
Act. 00

A third exception to the Chevron deference approach to questions of
law is the situation in which the agency has taken conflicting positions on
the question. In NLRB v. Brinks, Inc. of Florida,'0' the court noted that
when an agency's interpretation of a statute is inconsistent with its earlier
interpretation of the statute, the court may give the subsequent decision
less deference than it normally would in such cases.302

Finally, the boldest of the exceptions to the Chevron deference ap-
proach is demonstrated in Dawkins v. Bowen. 0

3 In Dawkins, the court,
relying on the decisions of the Fourth,s" Fifth, 0' Eighth,'" and Tenth 01

Circuits, summarily held that "inability to afford a prescribed medical
treatment excuses noncompliance" by an applicant for supplemental se-
curity income benefits.' 0 ' Normally, the failure of an applicant to follow a
prescribed medical treatment without good cause s" made an applicant
ineligible to receive benefits."10 The regulations do not recognize inability
to afford a treatment as a good cause excuse.' 11 This decision is an exam-
ple of the court substituting its judgment for that of the agency, but may
be explained by the reliance on the decisions of the other circuits.

VII. RESPECT FOR DECISIONS BY OTHER CIRCUITS ON QUESTIONS OF LAW

The Eleventh Circuit touched upon the controversy concerning the use
of nonacquiescence by agencies.' In Georgia Department of Medical As-

300. Pub. L. No. 98-426, 44 Stat. 1424 (1927) (codified as amended at 33 U.S.C. § 902(3)
(1982)).

301. 843 F.2d 448 (11th Cir. 1988).
302. Id. at 452; see also Blaylock, 851 F.2d at 1354. One reason offered by the court for

rejecting the Board's interpretation was that it was inconsistent with the Board's prior in-
terpretation of the Hatch Act. Id.; see also William Brothers, 833 F.2d at 265.

303. 848 F.2d 1211 (11th Cir. 1988).
304. Lovejoy v. Heckler, 790 F.2d 1114 (4th Cir. 1986).
305. Taylor v. Bowen, 782 F.2d 1294 (5th Cir. 1986).
306. Dover v. Bowen, 784 F.2d 335 (8th Cir. 1986).
307, Teter v. Heckler, 775 F.2d 1104 (10th Cir. 1985).
308. 848 F.2d at 1212.
309. 20 C.F.R. § 416.930(c) (1988). The regulations recognized as good cause: (1) treat-

ment was contrary to the applicant's religion; (2) treatment was cataract surgery and the
applicant has a severe irreversible loss of vision in his other eye; (3) treatment was surgery
which applicant had previously had which did not improve his condition; (4) treatment was
considered as involving unusual risk for the applicant; or (5) treatment involved amputation
of all or a major part of an extremity. Id.

310. Id. § 416.930(b).
311. See supra note 212.
312. See Estreicher & Revesz, Nonacquiescence by Federal Administrative Agencies 98
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sistance v. Bowen,31' the court reviewed the Department of Health and
Human Services refusal to approve reimbursement of a Georgia plan to
provide Medicaid benefits "to individuals without considering the income
of relatives other than spouses or parents of dependent children." 8"' The
Department of Health and Human Services objected to the exclusion of
the siblings income in determining if a family qualified for Medicaid.151
The court rejected the position of the Department of Health and Human
Services because the Seventh, Eighth, Ninth, and Tenth Circuits specifi-
cally rejected such a position311 The court reminded the Department of
Health and Human Services that while collateral estoppel principles do
not bar the government from continuing to argue an issue which was ad-
versely ruled upon in one Circuit, to other Circuits,317 "there would seem
to be some point when the Government should stop trying to treat citi-
zens differently in different circuits and repair to the Congress for an im-
plementation of its position, if indeed the governmental agency has cor-
rectly asserted the legislative position." 18

YA L.J. 679, 735-43 (1989) (general overview of the arguments concerning the nonacquies-
cence controversy).

313. 846 F.2d 708 (11th Cir. 1988).
314. Id. at 709.
315. Id. at 710.
316. Id. The court also noted that the Sixth Circuit has also implicitly disapproved of

the department of Health and Human Services' position. Id. Sundberg v. Mansour, 627 F.
Supp. 616 (W.D. Mich. 1986), rev'd, 831 F.2d 610 (6th Cir. 1987), reh'g en bane granted and
aff'd by an equal divided court, 56 U.S.L.W. 2224 (Oct. 8, 1987) (No. 86-1481). The court
also held that nothing in the language of the relevant statutes or their legislative history
supported the position of the Department of Health and Human Services. 846 F.2d at 711-
12.

317. 846 F.2d at 710-11.
318. Id. at 711. But see 98 YALE L.J. at 735-43. (The authors argued there is nothing

wrong with pressing for a different result in other circuits.).
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