
Bowen v. Kendrick: The Malleable Lemon
Test

I. INTRODUCTION

Beginning with Everson v. Board of Education,' the United States Su-
preme Court wrestled with the establishment clause of the first amend-
ment.2 As a result of Everson and the cases following, the Court essen-
tially removed religion from public life and effectively ended any
partnership between the government and religion in solving society's ills.8

1. 330 U.S. 1 (1947).
2. U.S. CONST. amend. I.
3. Many scholars view Everson as the modern judicial interpretation of the religion

clauses. Scholars see it as the first case in which the court sought to "privatize" religion.
Bradley, Dogmatomachy: A "Privitization" Theory of the Religion Clause Cases, 30 ST.
Louis U.L.J. 275, 277 (1986) [hereinafter Bradley, Dogmatomachy]; see generally Gedicks &
Hendrix, Democracy, Autonomy, And Values: Some Thoughts on Religion and Law in
Modern America, 60 S. CAL. L. REv. 1579 (1987). In Everson the Court said "[t]he structure
of our government has, for the preservation of civil liberty, rescued the temporal institutions
from religious interference. On the other hand, it has secured religious liberty from the inva-
sion of civil authority." 330 U.S. at 15. Justice Rutledge, discussing the establishment clause
and free exercise clause, said that "[tihat duel prohibition makes that function altogether
private." Id. at 52 (Rutledge, J., dissenting). The Court elaborated on the "wall of separa-
tion" between church and state which was first espoused in Reynolds u. United States, 98
U.S. 145, 164 (1978). The statement is attributed to Thomas Jefferson, but the phrase came
from a letter written by "Jefferson to a community of Connecticut Baptists, which was writ-
ten more than a decade after the first amendment's birth." Bradley, The No Religious Test
Clause and the Constitution of Religious Liberty: A Machine That Has Gone of Itself, 37
CASE W. RES. 674, 675 (1987).

Even with this recent concern about the "wall of separation" between church and state,
history adds even more to the confusion. THE FEDERALIST adds fuel to both sides of the
argument. Madison warns of the tyranny of the majority, both political and religious, and
the value of factions in the preservation of the new republic. THE FEDERALIST No. 10, at 17-
20 (J. Madison). (R. Fairfield ed. 1966). Hamilton differentiates the United States President
from that of the King of Great Britain: "The one has no particle of spiritual jurisdiction; the
other is the supreme head and governor of the national church." THE FEDERALIST No. 69, at
197 (A. Hamilton). (R. Fairfield ed. 1966). Madison points out that representatives (and
other governmental officials) will not have to pass a religious test. THE FEDERALIST No. 57,
at 351 (J. Madison). (E. Rossiter ed. 1961). A significant recent interpretation of the religion
clauses is T. CURRY, THE FIRST FREEDOMS (1986). The first amendment, Curry argued, was
essentially a compromise between the various state and federal leaders to protect some elu-
sive notion of religious freedom, with each politician, citizen and religious group probably
defining this protection in their own way. Id. at 219. It is interesting to note that one of the
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With the emergence of the conservative right, the so called Reagan
revolution, and a conservative Supreme Court, the Court appears to be
rethinking its hardline separationist position in interpreting the establish-
ment clause. This Note will examine this apparent change of course in
light of Bowen v. Kendrick.4

In Bowen v. Kendrick, the Supreme Court held that the Adolescent
Family Life Act ("AFLA" or "the Act") did not violate the establish-
ment clause of the first amendment, although it provided for the involve-
ment and funding of religious organizations in counseling and researching
premarital adolescent sexual relations.6 Because the Court split five to
four in favor of the constitutionality of the AFLA7 and because this case
could be the turning point in the Court's analysis of future establishment
clause cases, this Note will compare and contrast the majority and dis-
senting opinions.

Though the Court purported to apply the time-worn test first espoused
in Lemon v. Kurtzman,g the decision it reached would have been un-
thinkable ten years ago. This Note, however, will not argue that the end
result was wrong, but that the analysis the Court used to reach such a
result was fundamentally flawed. If the Court now believes that it has
gone too far in pushing religion out of public life and is trying to retreat
from some of the earlier decisions, then the Court should change its anal-
ysis. By purporting to use the Lemon test and then manipulating the test
to reach the desired result, the Court gives no guidance to the lower
courts. This in turn makes what should be an "easy" doctrinal analysis a
nightmare. The end result is that no establishment clause case can be
resolved without resort to the final decision-making authority of the

original drafts of the amendment would have applied it directly to the states. Id. at 204.
Curry also points out that during this formative period, the various states had varying laws
that benefitted or hindered religious activities. Id. at 194-207. But Curry concludes:

[Slo the meaning of the First Amendment must arise out of its historical context
rather than from a literalist meaning. It means at least this: that each citizen had
a right to the free exercise of his or her religion as long as it did not 'break out
into overt acts against peace and order.' Further, the people of almost every state
that ratified the First Amendment believed that religion should be maintained
and supported voluntarily. They saw government attempts to organize and regu-
late such support as a usurpation of power, as a violation of liberty of conscience
and free exercise of religion, and as falling within the scope of what they termed
an establishment of religion.

Id. at 222.
4. 108 S. Ct. 2562 (1988).
5. Adolescent Family Life Act, Pub. L. No. 91-572, § 6(c), 84 Stat. 1506 (1970) (codified

as amended at 42 U.S.C.A. § 300 (1981 & Supp. 1988)).
6. 108 S. Ct. at 2564.
7. Id. at 2562-97.
8. 403 U.S. 602 (1971).
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United States Supreme Court.

II. HISTORICAL DEVELOPMENT

The establishment clause of constitutional law has proved to be a quag-
mire for the Supreme Court. The Court did not actively address estab-
lishment clause issues until the end of World War II. Most of the deci-
sions in this area of the law arose out of cases dealing with public and
parochial schools.9 Prior to adopting the Lemon test in 1971, the Court
struggled to formulate a test that would be the magic formula for resolv-
ing establishment clause questions and could serve as a guide for lower
courts and society as a whole."0 As the opinions indicate, however, the
Court never found such a magic formula. Thus, the cases are a varied and
seemingly irreconcilable collection of rulings of what does and does not
violate the establishment clause. During the process, though, the Court
essentially removed religion from education and, as some argue, from
public expression in American society."

The Court attempted to formulate a test for establishment clause is-
sues with the Lemon decision. The Lemon test examines (1) whether the
government action has an independent secular purpose, 2 (2) whether its
"primary effect is the advancement of religion,""' and (3) whether "it re-
quires excessive entanglement between church and state. 1 4 If the govern-
ment action fails any part of the test, it is in violation of the establish-
ment clause.15

In 1981, Congress passed the AFLA for the purpose of dealing with the
problems of premarital teenage sexual relations." The AFLA essentially
provides grants to public and non-profit private organizations "for ser-
vices and research in the area of premarital adolescent sexual relations
and pregnanc[ies]. '1 7 Grant recipients were to provide two types of ser-
vices; they were to offer care to pregnant adolescents and offer preventive

9. See, e.g., Grand Rapids School Dist. v. Ball, 473 U.S. 373 (1985); Committee for Pub.
Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973); Board of Educ. v. Allen, 392 U.S.
236 (1968); Everson v. Board of Educ., 330 U.S. 1 (1947).

10. Walz v. Tax Comm'n, 397 U.S. 664 (1970); Board of Educ. v. Allen, 392 U.S. 236
(1968).

11. Bradley, Dogmatomachy, supra note 3, at 277; see, e.g., Gedicks & Hendrix, supra
note 3; Bradley, Imagining the Past and Remembering the Future: The Supreme Court's
History of the Establishment Clause, 18 CONN. L. REv. 827 (1986); Esbeck, Five Views of
Church-State Relations in Contemporary American Thought, 86 B.Y.U. L. REv. 371 (1986).

12. 403 U.S. at 612.
13. Id.
14. Id. at 613.
15. Kendrick v. Bowen, 657 F. Supp. 1547, 1557 (D.C. Cir. 1987).
16. 108 S. Ct. at 2566.
17. Id.
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counseling. 8 In passing the AFLA, Congress specifically found that the
problems of teenage sexual relations were of such a nature that govern-
ment action alone was insufficient. 19 Thus, Congress expressly called for
the cooperation of government, family, friends, charitable organizations,
and religious groups in dealing with the problem. 0

Plaintiff Kendrick, the American Jewish Congress, clergymen, and
others, filed suit in the United States District Court for the District of
Columbia challenging the constitutionality of the Act under the establish-
ment clause.21 The district court declared the Act unconstitutional on its
face and as applied "insofar as religious organizations are involved in car-
rying out the programs and purposes of the Act. ' '2

2

III. DiscussiON OF THE PRINCIPAL CASE

Justice Rehnquist, writing for the majority, first gave a brief synopsis
of the facts23 and an overview of the legislative history and purpose of the
AFLA.2 4 The Court pointed out that the Act is a unique attempt to solve
a problem that the government could not remedy alone.25 The legislative
history expressly recognized that the purpose of the Act was to involve
government and the private sector in a pseudo-partnership to solve the
problem of teenage sexual activities.2 6 "[S]uch problems are best ap-
proached through a variety of integrated and essential services .... "2

The Act also requires grant applicants to describe the type of services
they plan to implement and to explain how they will ". . . involve fami-
lies of adolescents[, and] involve religious and charitable organizations
.... 28 The Court observed that the AFLA forbids grant applicants
from using grant money for family planning services unless such services
are not otherwise available.2" The Act specifically "restricts the awarding
of grants to 'programs or projects which do not provide abortions or abor-
tion counseling or referral.' "30 Last, Justice Rehnquist noted that the Act
states that "grants may be made only to projects or programs which do

18. Id.
19. Id. at 2567.
20. Id.
21. Id. at 2568.
22. 657 F. Supp. at 1570.
23. 108 S. Ct. at 2566-68.
24. Id.
25. Id.
26. Id. at 2567.
27. Id. (quoting 42 U.S.C.A. § 300z (1981 & Supp. 1988)).
28. Id. (quoting 42 U.S.C.A. § 300z-5(a)(21)).
29. Id. (citing 42 U.S.C.A. § 300z-3(b)(1)).
30. Id. (quoting 42 U.S.C.A. § 300z-10(a)).
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not advocate, promote, or encourage abortion."3
After acknowledging that the district court correctly found that the

plaintiffs had standing to sue under Flast v. Cohen,ss Justice Rehnquist
moved immediately to the district court's application of the Lemon test. 3

The district court found that the AFLA satisfied the first part of the
Lemon test, which requires that the government action in question have a
valid secular purpose.34 The court ruled that the Act failed the second
prong of the test which forbids the action in question from having the
effect of advancing religion.36 The district court said that the Act has a
"'direct and immediate' effect of advancing religion insofar as it ex-
pressly requires grant applicants to describe how they will involve reli-
gious organizations in the provision of services."s In addition, the lower
court stated that the Act allowed religiously affiliated organizations to
teach adolescents on issues that can be considered "fundamental ele-
ments of religious doctrines" 7 without any restrictions from teaching reli-
gion as religion. Relying on Grand Rapids School District v. Balls the
district court stated, "[t]o presume that AFLA counselors from religious
organizations can put their beliefs aside when counseling an adolescent on
matters that are part of religious doctrine is simply unrealistic."' ,

The lower court found that the Act also failed the third prong of the
test because the Act created an excessive entanglement between religion
and government.' The district court reasoned that to prevent the reli-
gious organizations from teaching religion, the Act "would require overly
intrusive monitoring.""14

The only conclusions in which the majority agreed with the lower court
concerned the lower court's interpretation of the first part of the Lemon
test and that court's analysis of the constitutionality of the Act on its face
and as applied.2 After analyzing the appropriate case law in this area,
Justice Rehnquist and the majority concluded that there was precedent

31. Id. (quoting 42 U.S.C.A. § 300z-10(a)).
32. 392 U.S. 83, 88 (1968); 108 S. Ct. at 2568-69.
33. 108 S. Ct. at 2568-69.
34. 657 F. Supp. at 1558-60.
35. Id. at 1560-67.
36. 108 S. Ct. at 2568 (quoting Bowen, 657 F. Supp. at 1562).
37. 657 F. Supp. at 1562.
38. 473 U.S. 373 (1985). In Grand Rapids, the Court struck down two laws as violative of

the establishment clause. One law allowed public school teachers to teach remedial classes
at parochial schools. The other law allowed parochial teachers to conduct arts and craft type
classes on the public school campuses after school. The Court was concerned about the
"symbolic link" between church and state which the laws created. Id. at 397.

39. 657 F. Supp. at 1563.
40. Id. at 1568.
41. 108 S. Ct. at 2569.
42. Id. at 2569-70.
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for analyzing the Act on its face and as applied.4 3 "Although the Court's
opinions have not even adverted to (to say nothing of explicitly deline-
ated) the consequences of this distinction between 'on its face' and 'as
applied' in this context, we think they do justify the District Court's ap-
proach in separating the two issues as it did here."" The Court then
agreed with the district court's interpretation of the first prong of the
Lemon test.45 The Court then began to tear down the lower court's argu-
ments supporting its other conclusions.

The first argument the Court addressed was that the Act "advances
religion by expressly recognizing that 'religious organizations have a role
to play' in addressing the problems associated with teenage sexuality.' 4

The Court argued that this alone 'Would not constitute the advancement
of religion because "even if no religious institution receives aid or funding
pursuant to the AFLA, the statute is invalid under the Establishment
Clause because ... , it expressly enlists the involvement of religiously af-

1147filiated organizations ....
As a general proposition, the Court pointed out that nothing in any

previous cases restricts Congress from deciding or from recognizing that
religious organizations have a role to play in solving society's problems. 4

The fact that the AFLA requires potential grantees to describe how they
will involve religious organizations, family, and charitable organizations
also supported the Court's argument. "In our view, this reflects the stat-
ute's successful maintenance of 'a course of neutrality among religions,
and between religion and non-religion.' ",40

The Court addressed the second argument that on its face the Act im-
permissibly promotes religion because it "allows religious affiliated" orga-
nizations to participate in AFLA programs." The Court first pointed out
that the language of the statute and the legislative history made it clear
that eligibility was not based on religious affiliation." The Court then
pointed to numerous cases, most of which involved education, that al-
lowed religious organizations along with other private organizations to re-
ceive public funds.2 The Court observed that "religious institutions need

43. Id. at 2570.
44. Id.
45. Id. at 2571.
46. Id. at 2572.
47. Id.
48. Id. at 2573.
49. Id. (quoting Grand Rapids, 473 U.S. at 382).
50. Id.
51. Id.
52. Id. at 2573-74. See, e.g., Roemer v. Maryland Bd. of Pub. Works, 426 U.S. 736 (1976)

(state assistance of up to fifteen percent per student to private colleges of what the state
would provide to state colleges); Everson v. Board of Educ., 330 U.S. 1 (1947) (allowed state
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not be quarantined from public benefits that are neutrally available to
all."' 3 In addition, the Court noted that it "has never held that religious
institutions are disabled by the first amendment from participating in
publicly sponsored social welfare programs."" The long history of cooper-
ation between the Catholic church and the federal government in provid-
ing health care "is reflected in the legislative history of the AFLA."5

Even with these arguments, the Court realized that the Act on its face
may still violate the establishment clause. The Act may appear neutral on
its face, but funds flowing to a "pervasively sectarian" s organization may
still promote religion.67 The Court explained this reasoning by quoting a
passage from Hunt v. McNair." "[A]id normally may be thought to have
a primary effect of advancing religion when it flows to an institution in
which religion is so pervasive that a substantial portion of its functions
are subsumed in the religious mission." 9

In prior cases the Court has often begun the analysis of whether a stat-
ute impermissibly promoted religion by focusing on the nature of the reli-
gious organization." In this case, however, the Court rejected such an
analysis because "nothing on the face of the AFLA indicates that a signif-
icant proportion of the federal funds will be disbursed to 'pervasively sec-
tarian' institutions." ' The Court expressly disagreed with the district
court's conclusion that the Act authorizes religious organizations to teach
on "'matters [that] are fundamental elements of religious doctrine,' such
as the harm of premarital sex and the reasons for choosing adoption over
abortion. ''" 2 The Court argued that the issues of premarital teenage sex
are so sensitive that "it is not surprising that the government's secular
concerns would either coincide or conflict with those of religious institu-

aid to parochial schools, but the dissent set the stage for eliminating aid to parochial pri-
mary and secondary schools); Board of Educ. v. Allen, 392 U.S. 236 (1968); Tilton v. Rich-
ardson, 403 U.S. 672 (1971) (allowed state assistance to religious affiliated colleges for build-
ing construction. But the Court struck down a provision in the law which allowed the
buildings to be used for religious purposes after twenty years as violative of the establish-
ment clause); Hunt v. McNair, 413 U.S. 734 (1973) (allowed the state to authorize bonds for
construction of buildings to be used for secular purposes at religious affiliated colleges).

53. 108 S. Ct. at 2574 (quoting Roemer, 426 U.S at 746).
54. Id.
55. Id.
56. Id.
57. Id.
58. 413 U.S. 734 (1973) (in which the Court dismissed a challenge under the establish-

ment clause to a state law which allowed the state to authorize bonds to religious affiliated
schools in order to finance the construction of buildings to be used for secular purposes).

59. 108 S. Ct. at 2574 (quoting Hunt, 413 U.S. at 743).
60. Id. at 2575 (citing Grand Rapids, 473 U.S. at 384).
61. Id.
62. Id. at 2576 (quoting Bowen, 657 F. Supp. at 1562).
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tions." s It is not enough that there exists a "possibility or even the likeli-
hood" 4 that the government's interest and a religious organization's in-
terest may coincide to declare the Act unconstitutional. The Court next
dismissed the district court's conclusion that the AFLA created an imper-
missible "'crucial symbolic link' between government and religion."'s

Such a conclusion would jeopardize aid to religiously affiliated hospitals
and other social programs, the Court argued 6

Last, the Court rejected the argument that the Act promoted religion
because it ."lacks an express provision preventing the use of federal funds
for religious purposes."6 The Court distinguished Tilton v. Richardsons

in which the Court struck down part of a statute "that would have elimi-
nated government sanctions for violating the statute's restrictions on reli-
gious uses of funds after 20 years. '"' The Court struck the provision in
order to "indicate that the constitutional limitations on use of federal
funds . . could not simply 'expire' at some point during the economic
life of the benefit .... .'" Although the Court realized that some sort of
express provision preventing the use of federal funds to promote religion
would make it easier to conclude the statute was valid on its face, it was
not a fatal flaw. 1 The Court further pointed out that there was no indica-
tion from the language of the Act, as in Tilton, to indicate that Congress
intended that at some point the grantee could use the funds for religious
purposes.72 The third prong of the Lemon test is used to determine
whether the government action in question leads to "an excessive govern-
ment entanglement with religion."' "7 The Court found this part of the test
very troublesome. It acknowledged that the Secretary of Health and
Human Services (Secretary) must exercise some sort of monitoring to as-
sure that federal funds are not being used to further religion. 4 "Accord-
ingly, this case presents us with yet another 'Catch-22' argument: The
very supervision of the aid to assure that it does not further religion ren-
ders the statute invalid."' "7 Because of this "Catch-22," the Court added,

63. Id.
64. Id.
65. Id. (quoting Bowen, 657 F. Supp. at 1564).
66. Id.
67. Id. at 2577.
68. 403 U.S. 672 (1971). Tilton is very similar to the Hunt case, except the law allowed

the buildings to be used for religious purposes after 20 years after the grant. Id. at 672.
69. 108 S. Ct. at 2577.
70. Id.
71. Id.
72. Id.
73. Id. (quoting Lemon, 403 U.S. at 613).
74. Id.
75. Id. at 2577-78.
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the "entanglement" prong has been the subject of much criticism."
In spite of this problem, the Court concluded that the present situation

was not like the ones in which the Court found that the government aid
would create an excessive entanglement." Such a finding had in the past
occurred in cases dealing with aid to parochial schools.7" The Court had
found that the institutions in those cases were "pervasively sectarian"' 
and that their primary purpose was "the inculcation of religious values."' 0

Thus, any government regulation would require daily on-site monitoring
that would seriously effect the autonomy of the religious institution."

"Here, by contrast, there is no reason to assume that the religious orga-
nizations which may receive grants are 'pervasively sectarian' in the same
sense as the Court has held parochial schools to be."'" Thus, the Court
concluded that the monitoring required by AFLA is "less intensive""ss

than the monitoring required in parochial schools. By implication this
less intense monitoring does not create an excessive government entangle-
ment with religion.

In sum, the Court found that the AFLA on its face has a valid secular
purpose, does not advance religion, and does not create an excessive en-
tanglement between government and religion.'4 Thus, on its face the
AFLA does not violate the establishment clause of the first amendment.

The Court then turned to the question of whether the Act as applied is
unconstitutional. Essentially the Court dealt with the district court's con-
clusion that the Act is unconstitutional as applied by holding that it "did
not follow the proper approach in assessing appellees' claim that the Sec-
retary is making grants under the Act that violate the Establishment
Clause of the First Amendment."" The fatal error the lower court made,
in the Court's opinion, was that it found the Secretary awarded grants to
''pervasively sectarian" organizations without properly identifying the
organizations."

76, Id, at 2578.
77. Id.
78 Id.; Aguilar v. Felton, 473 U.S. 402 (1984). (In Aguilar the Court struck down a law

that allowed public school teachers to conduct remedial classes at parochial schools because
of "excessive entanglement" between church and state).

79. 108 S. Ct. at 2578.
80, Id.
81, Id.
82. Id.
83. Id.
84. Id.
85. Id. at 2580,
86. Id. The dissent obviously disagreed with this assertion by the majority. See infra

note 116 for instances in which the lower court identified specific organizations and uncon-
stitutional acts.
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"The District Court did identify certain instances in which it felt
AFLA funds were used for constitutionally improper purposes, but in our
view the court did not adequately design its remedy to address the spe-
cific problems it found in the Secretary's administration of the statute. '87

Thus, in spite of clear evidence that there were at least some incidents of
unconstitutional behavior, the Court remanded the case for determina-
tion of how the statute is presently being administered." If unconstitu-
tional behavior continues to exist, the Court directed the district court to
shape the appropriate remedy.8

The major areas of inquiry should be whether the institutions receiving
AFLA grants "can be considered 'pervasively sectarian' religious institu-
tions, such as we have found parochial schools to be,"' and whether
funds have been used to fund sectarian activities "in an otherwise sub-
stantially sectarian setting."' 1 It is not enough, the Court said, to show
that the recipient of a grant "is affiliated with a religious institution or
that it is 'religiously inspired.' ","2

Justice O'Connor filed a concurring opinion to emphasize that "the
Court's approach [does not] [reflect] any tolerance for the kind of im-
proper administration that seems to have occurred in the government
program at issue here."'98 Justice Kennedy's concurrence, in which Justice
Scalia joined, argued that the "pervasively sectarian" focus of the major-
ity is inappropriate as an applied analysis because it is a preliminary step
in the constitutional analysis." Thus, Justice Kennedy concluded such a
focus is appropriate in determining whether a statute is constitutional on
its face. 5

IV. DISSENT

Justice Blackmun, writing for the dissent, with whom Justices Brennan,
Marshall, and Stevens joined, attacked the majority's analysis of the Act
on its face and as applied as a way "to divide and conquer appellees'
challenge."'96 Such an analysis, the dissent argued, disregarded "the ex-
tensive record developed in the District Court, and thereby strips the

87. 108 S. Ct. at 2580.
88. Id. at 2580-81.
89. Id. at 2581.
90. Id. at 2580.
91. Id.
92. Id.
93. Id. at 2581 (O'Connor, J. concurring).
94. Id. at 2582 (Kennedy, J. concurring).
95. Id.
96. Id. at 2583.
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challenge of much of its force . .. -. "
Before applying the Lemon test, the dissent disagreed with the major-

ity's focus on "pervasively sectarian" institutions in deciding whether
there is a violation of the establishment clause.'6 According to the dissent:

Pervasively sectarian, a vaguely defined term of art, has its roots in the
Court's recognition that Government must not engage in detailed super-
vision of the inner workings of religious institutions, and the Court's sen-
sible distaste for the picture of state inspectors prowling the halls of pa-
rochial schools and auditing classroom instruction."

Using that label in this case, the dissent argued, enabled the majority to
ignore the record and dismiss the findings of the district court.' 0

The dissent agreed with the majority's analysis of the first prong of the
Lemon test, whether the Act has a valid secular purpose, ' but it com-
pletely disagreed with the majority's analysis of the other two prongs of
the test.'" Justice Blackmun argued that the AFLA has the effect of pro-
moting religion in that it asks "religious organizations to teach and coun-
sel youngsters on matters of deep religious significance, yet expect[s]
them to refrain from making reference to religion . . . ."I" "[W]e have
recognized the difficulties inherent in asking even the best-intentioned in-
dividuals in such positions to make 'a total separation between secular
teaching and religious doctrine.'

As in schools, where government and religion are working to educate
young people, the Court should require adequate safeguards, the dissent
argued.10' The dissent distinguished cases dealing with government aid to
colleges with religious affiliations by pointing out that the primary mis-
sion of those institutions was to provide a secular education.' 0' Also, the
Court realized that "college students are less impressionable and less sus-

97. Id. at 2584.
98. Id. at 2585.
99. Id. at 2585-86 (quoting Lemon, 403 U.S. at 650).

100. Id. at 2587.
101. Id.
102. Id.
103. Id. at 2588.
104. Id. at 2589 (citing Lemon, 403 U.S. at 619).
105. Id. Essentially the basic safeguard is to make sure that impressionable children are

not pressured either directly or indirectly to participate in a given religion. Grand Rapids
School Dist. v. Ball, 473 U.S. 373, 383, 390 (1984). Also the fear is that any action that might
show a "symbolic link" between the church and state may give the impression of endorse-
ment and thus indirectly put pressure on the school children; See, e.g., Committee for Pub.
Educ. & Religious Liberty v. Nyquist, 413 U.S. 756 (1973); Lemon v. Kurtzman, 403 U.S.
602 (1971).

106. 108 S. Ct. at 2589.
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ceptible to religious indoctrination."' 7

As for the "entanglement" prong of the test, Justice Blackmun criti-
cized the majority's description of the situation as a "Catch-22"' I 0 noting
that "[tjo the extent any metaphor is helpful, I would be more inclined to
characterize the Court's excessive entanglement decisions as concluding
that to implement the required monitoring, we would have to kill the pa-
tient to cure what ailed him." ''

Again, the dissent criticized the majority's use of the label "pervasively
sectarian" because by not finding it applicable, the majority ignored the
three factors used to determine whether there is excessive entangle-
ment.1 The three factors are "1) the character and purpose of the insti-
tutions benefited; 2) the nature of the aid; and 3) the nature of the rela-
tionship between the government and the religious organization."'

Because of the nature of the subject the religious organizations taught
and its relationship to religious doctrine, the dissent argued that govern-
ment monitoring was required." 2 "Since teachers and counselors, unlike
buildings, 'are not necessarily religiously neutral, greater governmental
surveillance would be required to guarantee that state salary aid would
not in fact subsidize religious instructions.' ""' This in turn could lead
the government and religious institutions into a fight over what is reli-
gious doctrine and what is not. Thus, the dissent concluded that the
AFLA failed the second and third prongs of the Lemon test.

V. ANALYSIS

As noted above, the question of whether government and religious or-
ganizations should work together to solve the problems associated with
teenage premarital sex is not the focus of this Note. There are excellent
policy arguments on both sides." 4 Instead, the question is: how should

107. Id. (quoting Tilton, 403 U.S. at 686).
108. Id. at 2595.
109. Id.
110. Id. at 2595-96.
111. Id. (citing Lemon, 403 U.S. at 614-15).
112. Id. at 2596.
113. Id. (quoting Tilton, 403 U.S. at 687-88).
114. For an excellent overview of the various competing views of the role religion should

play in the political and legal process, see Esbeck, supra note 9.
Also, three books serve as examples of current thought of how "privatizing" religion has

caused turmoil in American society. The fundamentalist right has taken an active voice in
the Christian participation in the political process. See, e.g., G. EVANS & C. SINGER, THE
CHURCH AND THE SWORD-HOW THE CHURCHES AND PEACE MOVEMENT ARE DISARMING

AMERICA-AND WHAT YOU CAN Do ABOUT IT (1983) (argues that the liberal mainstream
churches are embracing Marxist theology that permeates the certain peace movements and
are working to endanger not only the country but Christianity).
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the Court operate in this area once it has decided that the concerted ef-
fort of government and religion are needed to solve a given social
problem?

As the case illustrates, the obvious first answer is that the Court should
analyze the establishment clause ramifications of the AFLA under the
three pronged Lemon test. The major problem with the test as applied in
Bowen is reconciling the holding with past precedent. Under the Lemon
test, especially considering the record of the district court, Bowen was
wrongly decided.

Accepting for the moment the majority's conclusion that the Act is
facially neutral and thus constitutional, as applied the Act fails the sec-
ond and third prongs of the test. There was substantial evidence, as the
dissent points out, that showed certain religious organizations were teach-
ing religious doctrine. " "

On the other side, authors Conway and Siegleman warn of the dangers of the fundamen-
talist right's effort to "Christianize" America. F. CONWAY & J. SiEGLEMAN, HOLY TERROR,
THE FUNDAMENTALIST WAR ON AMERICA'S FREEDOM IN RELIGION, POLITICS AND OUR PRIVATE
LIVES (1984). Speaking of the conservative right's desire to see America return to traditional
American values, they say:

It is no expression of faith or devotion, no act of patriotism or love for America.
Instead, it is the exploitation of religion as the vehicle for a larger social and polit-
ical movement, a drive for power, not only at the national level, but in every do-
main of public concern, in the most intimate areas of our private lives, and in the
volatile arena of world affairs.

Id. at 4.
In the middle of this holy war are people like Richard John Neuhaus. In THE NAKED

PUBLIC SQUARE he recognizes the "newness" of the fundamental right's political activism,
but views it as a reaction to the fact that religion has been driven from the "Public Square."
After acknowledging the evils of mixing politics with religion and using the religious wars of
Europe as an example, he continues:

The case can be made that the great social and political devastations of our cen-
tury have been perpetrated by regimes of militant secularism, notably those of
Hitler, Stalin, and Mao. That is true, and it suggests that the naked public square
is a dangerous place. When religious transcendence is excluded, when the public
square has been swept clean of divisive sectarianism, the space is opened to seven
demons aspiring to transcendent authority.

R. NEUHAUS, THE NAKED PUBLIC SQUARE 8-9 (2d ed. 1986). Thus, Neuhaus argued for some
sort of compromise that would break small holes in Jefferson's famous "wall of separation."
The book is also an excellent bibliographic source for other books dealing with this current
argument. Id. at 265.

115. 108 S. Ct at 2588. In footnote 7 the dissent pointed out numerous examples of con-
stitutional violations. Id, at 2588 n.7. For example, St. Ann's, a Catholic affiliated home for
unwed mothers, purchased books containing the Church's view on chastity, homosexuality,
masturbation, and abortion. One group, which was funded for a year, designed a program
"to communicate the Catholic diocese, Mormon (Church of Jesus Christ of Latter Day
Saints) and Young Buddhist Association's approaches to sex education." Id. (quoting
Bowen, 657 F. Supp. at 1565-66).
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Government monitoring of grant recipients with religious ties will re-
sult in an excessive entanglement between church and state in the sense
previous cases defined such entanglement. Because decisions concerning
sex, at least in Western thought, are so grounded in value judgments, mo-
rality, and religion, sex education is inseparable from the value judg-
ments. Conversely, asking a religious organization to teach sex education
without referring to its religious doctrine is asking the institution to deny
its very existence. Such a request by the government then gets the gov-
ernment into another quagmire, that of interfering with the free exercise
of religion.

Thus, the real problem is that once the Court, Congress, and society
decide to de-privatize religion and recognize the value of religion in deal-
ing with societal ills, how can the Court keep its intellectual and analyti-
cal integrity and continue to use the Lemon test?"0 There is no doubt
that the Bowen majority is beginning to respond to the religious right's
call to de-privatize religion. How far the majority is willing to go, such as
by allowing prayer in the school, is impossible to fathom. The question of
how wise it is "to bring religion back" is for others to debate. But, if that
is what the Court is trying to do, the question this note examines is how
the Court can legitimately do so under the present test.

Herein lies the problem: the Court cannot legitimately de-privatize reli-
gion under the Lemon test. The dissent made this clear; the majority's
argument is not a good one because it has too many holes. The majority is
invoking the Lemon test by name and then substantially ignoring it. Es-
sentially the majority and the dissent disagree on how to apply the school
cases to the case at hand. The majority relies on the cases, especially the
college cases and nonschool cases, to find the Act constitutional. The dis-
sent relies more on the school cases which found constitutional violations.
The dissent's reasoning is that this Act will put impressionable children
in a situation where sex education is being taught by religious groups.
This is exactly the kind of situation the school cases sought to avoid. The
irony is that the constitutional violations in the school cases involved is-
sues less value oriented than sex education. Both sides agree that there
are some serious problems with the test. So why not discard it? Such a
proposal sends chills down the backs of proponents of the test on both

116. Many have criticized the Lemon test from its inception. See, e.g, Short, The Estab-
lishment Clause and Religion-Based Categories: Taking Entanglement Seriously, 10 HAS-
TINGS CONST. L.Q. 145 (1982); Note, Wallace v. Jafree: The Lemon Test Sweetened, 22
Hous. L. REv. 1273 (1985) (argued Jaffree cured the defects of the Court's past application
of the test); Note, Wallace v. Jaffree and the Need to Reform Establishment Clause Analy-
sis, 35 CATti. U.L. REV. 573 (1986); Note, Edwards v. Aguillard: Constitutional Law-The
Evolution of Secular Purpose in Establishment Clause Jurisprudence, 62 TUL. L. REv. 261
(1987).
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sides.'1 7 But, if the Court invokes the test and then ignores it, the Court
has in reality discarded it in all but name.

Another reason the Court should discard the test stems from the cur-
rent debate over the proper role of the Supreme Court in American soci-
ety. Should the Court push American society toward a remedy once the
Court has "discovered" a new Constitutional ill or should the Court wait
on American society to "discover" the ill and then fashion a remedy? In
other words, should the Court or the other political branches lead Ameri-
can society in interpreting the "true" meaning of the Constitution?
I If one buys into the second argument that the Court should be in step

with society, it is another reason to discard the Lemon test. There is little
doubt that the political process during the last eight years has seen a rise
in conservative values. There has been a reaction to the privatization of
religion and a push to "bring religion back" into American public life. As
noted above, it appears that the majority of the Court is responding to
this reaction. If that is the case, then arguably the Lemon test is out of
step with American society.

VI. CONCLUSION

The result reached in Bowen v. Kendrick may or may not be good for
the country and the Constitution. But, the way the Court reached the
result damages the legitimacy of judicial analysis. It leads the Court and
the country away from the rule of law, towards a system of arbitrary rules
based on the individual whims of nine individuals. In order to regain its
analytical legitimacy in this area of the law, the Court must do two
things.

This area of the law rests on fundamental value judgments concerning
the role of religion and government and their interaction in our society.
One can make arguments from all Constitutional perspectives concerning
the proper role and relation the two should have in our society. The basic
problem with the Court's analysis in this area is that the Court has a
Constitutional doctrine that is not founded on any well thought out the-

117. Justice O'Connor, who concurred in Bowen, recently advocated another test to ei-
ther clarify the Lemon test or replace it. She calls it the "No Endorsement" test. She began
formulating the test in her concurrence in Lynch v. Donnelly, 465 U.S. 668 (1984). She
further clarified the test in Wallace v. Jaffree, 472 U.S. 38 (1985), Estate of Thorton v.
Caldor, Inc., 472 U.S. 703 (1985), and Corporation of the Presiding Bishop of the Church of
Jesus Christ of Latter-Day Saints v. Amos, 107 S. Ct. 2862 (1987). Essentially the test looks
to see if an "objective observer" would perceive that the action in question is an endorse-
ment of religion. 107 S. Ct. at 2874-75 (O'Connor, J., concurring). Her theory has been
sharply criticized by Steven Smith as being even more muddled than the current test.
Smith, Symbols, Perceptions, and Doctrinal Illusions: Establishment Neutrality and the
"No Endorsement" Test, 86 MICH. L. REv. 266 (1987).

19891 1077



1078 MERCER LAW REVIEW [Vol. 40

ory. Unlike equal protection or substantive due process, the Court has
never established any unifying theory for the treatment of religion cases.
Instead, the Court jumped ahead of the game and came up with the
Lemon test/doctrine. The Court can not consistently apply any doctrine
unless there is a unifying theory backing it. Until the Court reaches a
basic understanding and a decision concerning the proper role of religion
in society, the nation will continue to be astounded with seemingly incon-
sistent rulings. Thus, saying that in this area of the law the nation is
subject to the "whims" of nine individuals is not unfair or an overstate-
ment. Second, until the Court comes up with a unifying theory in which
to ground an establishment clause test, the Court must consistently apply
the Lemon test or discard it. But until the Court espouses a truly unify-
ing theory, no matter what kind of a test the Court uses, this area of the
law will continue to be in shambles.

DAVID GRINDLE


