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This Article covers a two-year period from June 1, 1986, to May 31,
1988. The Article summarizes selected opinions of Georgia's appellate
courts concerning appellate practice and procedure published during the
survey period. The Article also addresses significant legislation relating to
appellate practice adopted during the 1986, 1987, and 1988 legislative ses-
sions. The purpose of the Article is to review legislation and those opin-
ions illustrating changes in Georgia's law of appellate practice and proce-
dure and to highlight recurring problems for the practitioner in the area.
The Article categorizes these developments under the following headings:
Legislation, Appealability, and Miscellany.

I. LEGISLATION

In 1986, the General Assembly amended the statutory rules of the pro-
bate courts to provide for the right to a jury trial in civil cases filed in
counties with a population of more than 150,000 persons.' Appeal to the
superior court for de novo review or application for writ of certiorari no
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MERCER LAW REVIEW

longer applies to civil cases tried by a jury in the probate courts.2 Parties
may bring appeals from these cases according to the rules governing ap-
peals to the appellate courts.

During the survey period, the General Assembly made two additions to
the statute setting forth those cases in which the parties must appeal by
application for discretionary review. As a result of a 1986 amendment,'
parties must follow the discretionary appeals procedure when appealing
from an award for attorney fees or litigation expenses granted pursuant
to Official Code of Georgia Annotated section 9-15-14.1 Previously, the
discretionary appeals procedure for judgments issued on de novo review
of the decisions of lower courts and administrative agencies applied only
to the judgments of the superior courts." In the most recent legislative
session, the general assembly expanded the discretionary review statute
to include appeals from the decisions of state courts reviewing the deci-
sions of the magistrate courts.

The 1988 legislative session also made provisions for appellate review,
prior to commencement of trial, of all pretrial proceedings in criminal
cases when the prosecution seeks the death penalty.8 Prior to a trial of
death penalty cases, the trial judge must conduct a hearing to determine
if interim appellate review of pretrial rulings is appropriate.9 A party may
not appeal the trial court's ruling that interim review is inappropriate. 0

If the trial court determines that interim review is appropriate, the new
statute establishes the procedure for filing such an appeal."'

An amendment to Official Code of Georgia Annotated section 9-11-52"'
no longer requires the trial court to issue findings of fact and conclusions
of law when ruling upon interlocutory injunctions and rendering judg-
ments in nonjury trials."3 Any party to an action has a right to make a
request for these findings prior to the ruling.4 Failure to request findings
of fact may jeopardize a party's right to appeal the ruling. If the record

2. O.C.G.A. §§ 5-3-2(b), 5-4-1(b) (Supp. 1988).
3. See id. § 5-6-35(a).
4. 1986 Ga. Laws 1591, 1593 (codified as amended at O.C.G.A. § 5-6-35(a)(10) (Supp.

1988)).
5. Id. at 1592; O.C.G.A. § 9-15-14 (Supp. 1988).
6. O.C.G.A. § 5-6-35(a)(1) (Supp. 1988). See also Littlefield v. Smith, 182 Ga. App. 712,

356 S.E.2d 746 (1987).
7. 1988 Ga. Laws 1357, 1359 (codified as amended at O.C.G.A. § 5-6-35(a)(11) (Supp.

1988)).
8. 1988 Ga. Laws 1437-38 (codified as amended at O.C.G.A. § 5-6-34(c) (Supp. 1988)).
9. Id. at 1441 (codified as amended at O.C.G.A. § 17-10-35.2 (Supp. 1988)).

10. Id.
11. Id. at 1439-40 (codified as amended at O.C.G.A. § 17-10-35.1 (Supp. 1988)).
12. 1987 Ga. Laws 1057, 1058; O.C.G.A. § 9-11-52 (Supp. 1988).
13. O.C.G.A. § 9-11-52(a) (Supp. 1988).
14. Id.
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does not contain findings or conclusions sufficient for appellate review,
the losing party, who failed to request these findings, will have waived
any ground for appeal that requires consideration of the findings. 5

II. APPEALABILITY

The predominant issue regarding appealability during the survey pe-
riod concerned the proper procedural avenue for pursuing appellate re-
view in a given case: direct appeal, application for discretionary review, or
application for interlocutory review. This section is subdivided into crimi-
nal appeals and civil appeals for ease of reference.

A. Criminal Appeals

The court of appeals struggled to balance its authority to enforce dis-
missal of criminal appeals for failure to comply with court rules's against
consideration for the criminal defendant's right to effective assistance of
counsel as set forth in Evitts v. Lucey.17 For example, in Chapman v.
State,'8 the court declined to impose sanctions against an indigent pro se
defendant who responded to the court's order compelling him to file
enumerations of error and a brief by filing a motion to dismiss without
prejudice because he lacked an attorney and was not sufficiently knowl-
edgeable of the law to represent himself. 9 The court granted defendant's
motion to dismiss without prejudice and remanded the case to the trial
court for appointment of counsel.20 When a defendant raises no issue of
indigence, but it appears he has voluntarily chosen to enter a pro se ap-
peal, the court is split on the issue of whether it may dismiss his first
appeal of right for failure to comply with court rules.2 '

In a case of first impression the court of appeals held that a direct ap-
peal arises from a denial of discharge and acquittal based upon the
court's alleged failure to grant defendant a speedy trial2 The court ac-
knowledged the issue was primarily interlocutory in nature, but con-

15. Id. § 9-11-52(c).

16. See GA. CT. APp. R. 14 (1988).
17. 469 U.S. 387 (1985). See "Recent Decisions, Constitutional Law-Criminal Proce-

dure-Due Process Clause of the Fourteenth Amendment Guarantees the Effective Assis-
tance of Counsel on a First Appeal As a Matter of Right, 55 Miss. L.J. 359 (1985).

18. 183 Ga. App. 376, 359 S.E.2d 14 (1987).
19. Id. at 377, 359 S.E.2d at 15.
20. Id.
21. See Conyers v. State, 183 Ga. App. 591, 359 S.E.2d 454 (1987), rev'g Brown v. State,

179 Ga. App. 182, 345 S.E.2d 901 (1986); Conyers, 183 Ga. App. at 591-93, 359 S.E.2d at
454-55 (Deen, Banke, P.J.J., Beasley, J., dissenting); see also DeBroux v. State, 176 Ga.
App. 81, 82, 335 S.E.2d 170, 171 (1985) (Beasley, J., dissenting).

22. Ould v. State, 186 Ga. App. 55, 366 S.E.2d 392 (1988).
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cluded that "a direct appeal is permissible because it indirectly implicates
the issue of double jeopardy resulting from the failure to grant an accused
a speedy trial. '23

The appellant must bring by application for discretionary review and
appeal from the denial of an extraordinary motion for new trial, when
separate from the original appeal from conviction.2 ' In McDonald v.
State,2' the court of appeals dismissed a direct appeal involving such a
motion for new trial because the appellant failed to follow the discretion-
ary review procedure.2 The court dismissed the appeal even though de-
fendant consolidated it with his separate direct appeal from conviction
for purposes of oral argument.2 7 In Martin v. State,2 8 the court held that
a motion attempting to add new grounds to a motion for new trial, which
the trial court already had denied, was in effect an extraordinary motion
for new trial29 The court dismissed the appeal from the denial of the
motion because defendant failed to follow the required procedure for dis-
cretionary appeals.2 0

In Copeland v. White,"' the majority upheld the superior court's deci-
sion to dismiss as untimely an appeal from a criminal conviction by the
probate court.22 Defendant had the following post-conviction remedies:
Appeal to the superior court for de novo review8 or petition to the supe-
rior court for a writ of certiorari.8 ' Defendant originally filed a petition
for writ of certiorari, which the court dismissed .3 Because the dismissal
did not serve as an adjudication on the merits, defendant could renew his
petition within six months." Instead, defendant chose a new approach
and filed an appeal to the superior court for de novo review. 37 This appeal
was time barred because defendant did not file the appeal within thirty
days from the date of the judgment.38 The result in this case illustrates
that a defendant with a choice of alternative methods for reviewing a
criminal conviction should, if possible, preserve both methods of appeal.

23. Id.
24. O.C.G.A. § 5-6-35(a)(7) (Supp. 1988).
25. 180 Ga. App. 713, 350 S.E.2d 581 (1986).
26. Id. at 713, 350 S.E.2d at 582 (Beasley, J., on Motion for Rehearing).
27. Id.
28. 185 Ga. App. 145, 363 S.E.2d 765 (1987).
29. Id. at 146, 363 S.E.2d at 768.
30. Id.
31. 178 Ga. App. 644, 344 S.E.2d 436 (1986).
32. Id. at 645, 344 S.E.2d at 438.
33. See O.C.G.A. § 5-3-2 (1982) (amended by O.C.G.A. § 5-3-2 (Supp. 1988)).
34. Id. § 5-4-3.
35. 178 Ga. App. at 644, 344 S.E.2d at 437.
36. Id. at 645, 344 S.E.2d at 438.
37. Id.
38. Id. See O.C.G.A. § 5-3-20(a) (1982).
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Once the defendant chooses a method, he should not abandon it unless he
is certain that the crucial time period for the alternative method has not
expired.

B. Civil Cases

A party must apply for discretionary review to appeal a judgment of
$2,500 or less.39 Which provision for appeal prevails, however, when a case
involves a judgment of $2,500 or less, but also involves other issues from
which the party may make a direct appeal? While a grant of summary
judgment is in general directly appealable, 0 when the amount of the
summary judgment is $2,500 or less, a party must file an application for
discretionary appeal.41 The amount of the judgment, however, does not
determine the procedure for appeal when, in addition to a judgment of
$2,500 or less on the main claim, the court has denied recovery on a coun-
terclaim.4 ' For example, in a split decision, a majority of the court of ap-
peals held that direct appeal was appropriate if the trial court had denied
recovery on appellant's counterclaim. Direct appeal remains appropriate
even though the main claim against appellant results in a judgment of
less than $2,500. 4

3 Nevertheless, if the court dismisses the counterclaim
on grounds other than the counterclaim's merits, the amount of the judg-
ment still determines the procedure for appeal.4

When attorney fees represent damages for bad faith or stubborn litig-
iousness," the award is within the category of 'damages' defined by sec-
tion 5-6-35(a)(6), which requires an application to appeal in all actions in
which the judgment is $2,500 or less. 46 In Vaughn v. Cable East Point,
Inc.,'7 a majority of the court of appeals concluded that even when the
court awards attorney fees as a sanction, and not as part of the damages

39. O.C.G.A. § 5-6-35(a)(6) (Supp. 1988).
40. See id. § 9-11-56(h) (1982); see also Edwards v. Davis, 160 Ga. App. 122, 122, 286

S.E.2d 301, 303 (1981).
41. O.C.G.A. § 5-6-35(a)(6) (Supp. 1988); see also Jarrett v. Ford Motor Credit Co., 178

Ga. App. 600, 344 S.E.2d 440 (1986).
42. See Honester v. Tinsley, 183 Ga. App. 146, 147, 358 S.E.2d 295, 296 (1987) (overrul-

ing Rich v. McDonald Car & Truck Leasing, Inc., 180 Ga. App. 613, 349 S.E.2d 832 (1986)).
But see 183 Ga. App. at 148-49, 358 S.E.2d at 297-98 (Beasley, J., dissenting); see also
Boatner v. Candul, 180 Ga. App. 234, 348 S.E.2d 753 (1986); Williams v. Charter Credit Co.,
179 Ga. App. 721, 347 S.E.2d 635 (1986).

43. Honester v. Tinsley, 183 Ga. App. 146, 147, 358 S.E.2d 295, 296 (1987).
44. Lightwerk Studio, Inc. v. Door Units of Georgia, Inc., 184 Ga. App. 148, 361 S.E.2d

32 (1987).
45. See O.C.G.A. § 13-6-11 (Supp. 1988).
46. MTW Invs. Co. v. Vanguard Properties Fin. Corp., 179 Ga. App. 403, 405, 346 S.E.2d

575, 577, aff'd 256 Ga. 318, 349 S.E.2d 749 (1986).
47. 185 Ga. App. 203, 363 S.E.2d 639 (1987).
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prayed for in plaintiff's complaint, correct procedure requires filing of an
application for discretionary appeal if the award is $2,500 or less.' In the
opinion of the majority, the provisions of Official Code of Georgia Anno-
tated section 5-6-35(a)(6) apply to any judgment issued in an action for
damages, even if the judgment itself is not an award of damages.' 9

If the total amount of the judgment is greater than $2,500, then the
discretionary appeals procedure of Official Code of Georgia Annotated
section 5-6-35(2)(b) does not govern an appeal from the judgment, even if
the appeal is from only a portion of the total judgment amounting to less
than $2,500.50 "[ It is the amount of the underlying final judgment from
which the appeal is taken, not [the amount at issue in] the enumerations
of error, which determines the direct or discretionary appealability of any
given case.""1

Generally, a party must bring an appeal from a denial of a motion to
set aside a default judgment pursuant to the discretionary appeals proce-
dure.52 In one case, however, defendant, in response to a default judgment
entered against him, filed a "'Motion to Set Aside Judgment or in the
Alternative Motion for New Trial.' "53 The supreme court held that a mo-
tion for new trial is an appropriate means to request an evidentiary hear-
ing on the issue of damages in a default judgment if unliquidated dam-
ages are in the case." In that event, a party could file a direct appeal to a
denial of a motion for new trial55 Of course, the grant of a motion to set
aside a default judgment leaves the case pending and, therefore, is not a
judgment that a party may directly appeal. Instead, the party must ap-
peal via interlocutory procedures."

In a case of first impression the court of appeals ruled that "[an order
which holds that interpleader is a viable remedy and which dismisses the
instigating stakeholder is not directly appealable unless the trial court
clearly directs the entry of final judgment pursuant to O.C.G.A. § 9-11-
54(b). ''"

48. Id. at 203, 363 S.E.2d at 639. But see 185 Ga. App. at 204-05, 363 S.E.2d at 640
(Beasley, J., dissenting).

49. 185 Ga. App. at 203, 363 S.E.2d at 640.
50. Id. See Ostrom v. Kapetanakos, 185 Ga. App. 728, 365 S.E.2d 849 (1988).
51. Id. at 729, 365 S.E.2d at 850.
52. O.C.G.A. § 5-6-35(a)(8) (Supp. 1988). See Leonard v. Easley, 183 Ga. App. 579, 359

S.E.2d 443 (1987).
53. Nova Group, Inc. v. M.B. Davis Elec. Co., 258 Ga. 7, 8, 364 S.E.2d 833, 833 (1988).
54. Id.
55. Id.
56. Laff Lines, Ltd. v. Dimauro, 186 Ga. App. 24, 25, 366 S.E.2d 375, 376 (1988).
57. O.C.G.A. § 5-6-34(b) (Supp. 1988).
58. Custom One-Hour Photo, Inc. v. Citizens & S. Bank, 179 Ga. App. 70, 71, 345 S.E.2d

147, 148 (1986).
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Regardless of how the petition is denominated, when the proceeding is,
in substance, a child custody proceeding, a party must bring an appeal of
an order by application for discretionary appeal"1 The court applied the
rule to an appeal from a habeas corpus proceeding in Ganjizadeh v.
Brown,"0 and to an appeal from a judgment in a grandparent's visitation
claim in Mitchell v. Purser.' In Hill v. Adams,62 the court of appeals held
that a legitimation proceeding is a domestic relations case requiring ap-
peal by application for discretionary review. 3

To survive dismissal of the main appeal, a cross-appeal must stand on
its own merit." In Jones Roofing & Construction Co. v. Roberts," the
court dismissed the main appeal for failure to follow the procedure for
discretionary review." The court then dismissed the cross-appeal for the
same reason.' When the cross-appellant doubts whether the court has
jurisdiction over the main appeal, the cross-appellant should also file a
separate and independent appeal according to the procedure appropriate
to the subject matter of the cross-appeal.

According to Yost v. Torok," the existence of a counterclaim for abu-
sive litigation may affect the manner in which a party must bring an ap-
peal on the main claim. Dismissal of a complaint when a Yost counter-
claim is still pending is not a final judgment, and, therefore, an appellant
cannot directly appeal the dismissal, but must use the interlocutory ap-
peals process.8 9

Generally, filing a notice of appeal with payment of costs serves as a
supersedeas of the judgment 70 and "while on appeal, the trial court is
without authority to modify such judgment."'1 During the survey period,
both the supreme court and the court of appeals addressed the issue of
whether proper procedure precludes the trial court from taking further
action on the judgment when a party files an improper appeal over which

59. O.C.G.A. § 5-6-35(a)(2) (Supp. 1988). See Ganjizadeh v. Brown, 182 Ga. App. 807,
357 S.E.2d 154 (1987); Mitchell v. Purser, 178 Ga. App. 267, 268, 342 S.E.2d 753, 754 (1986).

60. 182 Ga. App. 807, 808, 357 S.E.2d 154, 155 (1987).
61. 178 Ga. App. 267, 268, 342 S.E.2d 753, 754 (1986).
62. 182 Ga. App. 848, 357 S.E.2d 300 (1987).
63. Id. at 848, 357 S.E.2d at 300.
64. Jones Roofing & Constr. Co. v. Roberts, 179 Ga. App. 169, 170, 345 S.E.2d 683, 684

(1986).
65. 179 Ga. App. 169, 345 S.E.2d 683 (1986).
66. Id. at 170, 345 S.E.2d at 684. See O.C.G.A. § 5-6-35(a)(6) (Supp. 1988).
67. 179 Ga. App. at 170, 345 S.E.2d at 683-84.
68. 256 Ga. 92, 344 S.E.2d 414 (1986).
69. Memorial Medical Center, Inc. v. Moore, 184 Ga. App. 176, 177, 361 S.E.2d 49, 50

(1987).
70. O.C.G.A. § 5-6-46(a) (1982).
71. Cohran v. Carlin, 249 Ga. 510, 512, 291 S.E.2d 538, 540 (1982) (citations & punctua-

tion omitted).
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the appellate court has no jurisdiction. In Cherry v. Coast House, Ltd.,s
the appellants improperly filed a notice of direct appeal to an order dis-
qualifying one of the attorneys of record in the case. The order is inter-
locutory in nature and an appellate court can review the order only when
the party files a certificate for immediate review and an application for
interlocutory appeal 74 The supreme court concluded that because an ap-
pellate court does not acquire jurisdiction over an appeal unless the
proper procedure is followed, the trial court retained jurisdiction to pro-
ceed with the case.75 Thus, a second order that the trial court issued in
response to a motion for clarification of the initial order disqualifying the
attorney was not improper. 6

In contrast, in Williams v. Natalie Townhouses of Inman Park Condo-
minium Association,7 the court of appeals held that only the appellate
court has "jurisdiction to determine its own'jurisdiction over pending ap-
peals . . . . , According to the court of appeals, once the filing of an
appeal supersedes the trial court's jurisdiction, the trial court may not
ignore the pending appeal by taking further action to enforce an order on
its own conclusion that the appeal is improper for lack of jurisdiction by
the appellate court.7 9

Arguably, the two cases are distinguishable. In Cherry,'0 the action that
the trial court took subsequent to filing the notice of appeal did not
amount to an attempt to enforce the order. In effect the trial court sup-
plemented the order at issue in the appeal in response to a motion to
clarify. In Williams,"1 subsequent to appellant's filing a notice of appeal,
the trial court found the appellant in contempt for failure to obey the
very order he was attempting to appeal.'2 Although the supreme court
issued the ruling in Cherry four months after the decision by the court of
appeals, Cherry does not expressly overrule Williams, or make reference
to it.'2 Thus, it remains unclear whether a trial court may enforce an or-
der from which a party has attempted to appeal because of inappropriate

72. Cherry v. Coast House, Ltd., 257 Ga. 403, 359 S.E.2d 904 (1987), cert. denied, 108 S.
Ct. 1015 (1988); Williams v. Natalie Townhouses of Inman Park Condominium Assoc., 182
Ga. App. 815, 357 S.E.2d 156 (1987).

73. 257 Ga. 403, 359 S.E.2d 904 (1987), cert. denied, 108 S. Ct. 1015 (1988).
74. Id. at 403, 359 S.E.2d at 904. See O.C.G.A. § 5-6-34(b) (Supp. 1988).
75. 257 Ga. at 404, 359 S.E.2d at 906.
76. Id.
77. 182 Ga. App. 815, 357 S.E.2d 156 (1987).
78. Id. at 817, 357 S.E.2d at 158.
79. Id,
80. 257 Ga. at 403, 359 S.E.2d at 904.
81. 182 Ga. App. at 815, 357 S.E.2d at 156.
82. Id.
83. 257 Ga. at 403, 359 S.E.2d at 156.
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procedure.

III. MISCELLANY

When one party to a judicial proceeding expressly refuses to participate
in the preparation of the transcript, the party who contracts with the
court reporter for the recording of the proceeding has exclusive rights to
the transcript." Once the contracting party files a transcript of a judicial
proceeding with the clerk of the trial court, however, the transcript "be-
comes a matter of public record to which all members of the public have
reasonable access. . . ."85 Even a party who chooses not to participate in
the recording and transcription has a right to review the transcript when
it is part of the court record.8s

In Smith v. Georgia Power Co.," the court of appeals established the
standard by which a trial court may dismiss an appeal for failure of a
party to file the transcript of evidence within the time provided by law."'
The trial court may dismiss an appeal on this ground only when the trial
court finds that the delay was both unreasonable and inexcusable.8

Whether the delay in filing the transcript is unreasonable depends on
whether the delay affected the punctuality of the appeal or otherwise
prejudiced the appellee." In Galletta v. Hillcrest Abbey West, Inc.,9" for
example, the court of appeals held an eleven-day delay in filing the tran-
script, even though inexcusable, did not support the dismissal of the ap-
peal because "[tlhe appeal was not stale; justice was not delayed nor had
any inequity resulted, nor was there any intermediate change in condi-
tions."9" The tardy filing of the transcript did not discernibly delay the
docketing of the record in the court of appeals. 9

3

84. See Harrington v. Harrington, 224 Ga. 305, 161 S.E.2d 862 (1968).
85. Georgia Am. Ins. Co. v. Varnum, 182 Ga. App. 907, 908, 357 S.E.2d 609, 611 (1987)

(citations & punctuation omitted).
86. Id. at 908, 357 S.E.2d at 609.
87. 183 Ga. App. 295, 296-97, 358 S.E.2d 879, 881 (1987).
88. See O.C.G.A. § 5-6-48(c) (1982).
89. 183 Ga. App. at 296-97, 358 S.E.2d at 881.
90. Galletta v. Hillcrest Abbey W., Inc., 185 Ga. App. 20, 22, 363 S.E.2d 265, 267 (1987).
91. 185 Ga. App. 20, 22, 363 S.E.2d 265, 267 (1987).
92. Id. at 20, 363 S.E.2d at 265.
93. Id. at 22, 363 S.E.2d at 267.

1988]




