
In re Data Access Systems Securities
Litigation: Finally, A Step Towards

Uniformity in 10b-5 Statute of Limitations
Disputes

I. INTRODUCTORY STATEMENT

A federal court first implied a private cause of action for violations of
rule 10b-5' in 1946 in Kardon v. National Gypsum Co.2 Since Kardon,
courts have looked to state law to provide the statute of limitations most
analogous to the purposes of the federal statute.3 Rather than borrow a
limitations period from an existing section of the Securities Exchange Act
of 1934 (the 1934 Act) ,4 the courts have instead borrowed limitations pe-
riods from state blue sky laws and common law statutes, while at the
same time expressing a desire for uniformity.' The Third Circuit took a
different approach in In re Data Access Systems Securities Litigation,'
applying a statute of limitations period provided in the 1934 Act for cer-
tain express causes of action, rather than applying a state statute.7 The
court in Data Access based its decision primarily on the Supreme Court's
ruling in Agency Holding Corp. v. Malley-Duff Association," in which the
Court reasoned that in some instances a federal statute of limitations
bears a closer analogy to the purposes of the federal statute at issue than
does any state statute.9 This note focuses on the history of the 10b-5 ac-
tion and the application of various state statutes, and analyzes the opin-
ion of the court, tracing the steps the court took in arriving at this long

1. 17 C.F.R. § 240.10b-5 (1988).
2. 69 F. Supp. 512 (E.D. Pa. 1946).
3. For an indepth discussion concerning why courts apply state statutes of limitation,

see H. BLOOMENTHAL, SECURITIES LAW HANDBOOK § 25.02 (1987).
4. Securities and Exchange Act of 1934, ch. 404, tit. I, 48 Stat. 881 (codified as amended

at 15 U.S.C.A. § 78 (West 1981 & Supp. 1988)).
5. "[Tlhe courts of appeals disagree on every possible question about limitations periods

in securities cases. Only Congress or the Supreme Court can bring uniformity and predict-
ability to this field .... " Norris v. Wirtz, 818 F.2d 1329, 1332 (7th Cir. 1987). See gener-
ally McNeal v. Paine, Webber, Jackson & Curtis, Inc., 598 F.2d 888 (5th Cir. 1979).

6. 843 F.2d 1537 (3d Cir. 1988), cert. denied, 109 S. Ct. 131 (1988).
7. 843 F.2d at 1545.
8. 107 S. Ct. 2759 (1987).
9. Id. at 2767.
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awaited decision in the field of securities litigation.

II. HISTORICAL BACKGROUND: RULE 1OB-5 STATUTE OF LIMITATIONS

Section 10(b) of the 1934 Act provides that it shall be unlawful for any
person to use fraudulent means or manipulative or deceptive devices to
effectuate a purchase or sale of any security through such means which
are not in compliance with the prescribed regulations of the Securities
and Exchange Commission. 0 The corresponding regulatory provision,
rule 10b-5, provides:

It shall be unlawful for any person, directly or indirectly, by the use of
any means or instrumentality of interstate commerce, or of the mails or
of any facility of any national securities exchange, (a) To employ any
device, scheme, or artifice to defraud, (b) To make any untrue statement
of a material fact or to omit to state a material fact necessary in order to
make the statements made, in the light of the circumstances under which
they were made, not misleading, or (c) To engage in any act, practice, or
course of business which operates or would operate as a fraud or deceit
upon any person, in connection with the purchase or sale of any
security."

While it is clear that neither the statute nor the corresponding regula-
tory rule provides for a private cause of action12 as Congress has provided
for in other sections of the 1934 Act,1 some courts did not hesitate to
imply a private cause of action." In Kardon v. National Gypsum Co.,15

plaintiffs alleged that the three defendants conspired to suppress the
truth and made fraudulent representations that induced plaintiffs to sell
their stock in two corporations to defendants for less than its true value.,
The court in Kardon did not seriously consider defendant's argument
against implying a cause of action,'7 concluding that "[t]he disregard of
the command of a statute is a wrongful act and a tort."' The court rea-

10. Securities and Exchange Act of 1934, ch. 404, tit. I, § 10, 48 Stat. 891 (codified as
amended at 15 U.S.C.A. § 78j (West 1981 & Supp. 1988)).

11. 17 C.F.R. § 240.10b-5 (1988).
12, See id.; 15 U.S.C.A. § 78j.
13. See, e.g., 1934 Act § 9 (codified as amended at 15 U.S.C.A. § 78i(e) (West 1981 &

Supp. 1988)).
14. See, e.g., Kardon v. National Gypsum Co., 69 F. Supp. 512 (E.D. Pa. 1946); Superin-

tendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6 (1971); Miller v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 572 F. Supp. 1180 (N.D. Ga. 1983); Kennedy v. Tallant, 710 F.2d 711
(11th Cir. 1983).

15. 69 F. Supp. 512 (E.D. Pa. 1946).
16. Id. at 513.
17. Id. at 514.
18. Id, at 513.
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10b-5 DISPUTES

soned that considering the general purpose of the 1934 Act, the fact that
Congress omitted an express provision for civil liability is not sufficient to
overcome what the general law implies.'2

Those courts that have implied a private right of action have been
faced with the problem of determining the appropriate limitations period.
In Vanderboom b. Sexton,20 the court noted that past decisions make it
clear that when the federal statute is silent as to the applicable limita-
tions period, a court should apply a state statute of limitations.2 ' The
court in Vanderboom stated: "The basic standard for determining which
of the various local periods of limitation to utilize is that it should be 'one
which best effectuates the federal policy at issue.' "2 Thus, conflicts arose
in determining which state statute of limitations was most analogous in
its general purposes and policies to rule 10b-5.23 Courts most commonly
choose state blue sky laws or common law fraud statutes of limitation.""

Although conflict still exists among the circuits about which state stat-
ute of limitations period applies, the process of applying the limitations
period seems to be well settled. The Court, in Holmberg v. Ambrecht, 2

made clear the applicability of equitable tolling to an action based on
federal law.2 The Court in Holmberg stated:

.... this Court long ago adopted as its own the old chancery rule that
where a plaintiff has been injured by fraud and "remains in ignorance of
it without any fault or want of diligence or care of his part, the bar of the
statute does not begin to run until the fraud is discovered, though there
be no special circumstances or efforts on the part of the party commit-
ting the fraud to conceal it from the knowledge of the other party. 27

The Court further stated: "[I]t would be too incongruous to confine a
federal right within the bare terms of a State statute of limitation unre-
lieved by the settled federal equitable doctrine as to fraud, when even a

19. Id. at 514.
20. 422 F.2d 1233 (8th Cir. 1970).
21. Id. at 1237.
22. Id. (quoting Charney v. Thomas, 372 F.2d 97, 100 (6th Cir. 1967)).
23. In determining the appropriate statute of limitations period, courts have considered

whether the state statute had a common purpose with section 10(b) and rule 10b-5, whether
the state statute required a showing of scienter, whether the state statute protected all par-
ties protected under section 10(b) and rule 10b-5, whether both statutes afforded similar
remedies, and sometimes whether the reliance requirement in state statutes corresponds to
the reliance necessary under the federal statute. Annotation, Applicable State Limitations
Period in Actions Under Section 10(b) of Securities Exchange Act of 1934 (15 USCS §
78j(b)) and SEC Rule 10b-5 (17 CFR § 240.10b-5), 72 A.L.R. FED. 763, 767 (1985).

24. See id. at 768.
25. 327 U.S. 392 (1946).
26. Id. at 397.
27. Id. (quoting Bailey v. Glover, 88 U.S. 342, 348 (1874)).

1047



1048 MERCER LAW REVIEW [Vol. 40

federal statute in the same terms would be given the mitigating construc-
tion required by that doctrine.""8

The district court in Steinberg v. Shearson Hayden Stone, Inc.," sug-
gested the standard for equitable tolling as follows: "[T]he basic issue is
whether the plaintiff was negligent in not discovering [the fraud], or
whether the fraud should have been discovered upon reasonable inquiry
. . . . [T]here [are] a variety of circumstances relevant to this inquiry
.... ,,MO Federal courts, in applying different state statutes, have consist-
ently adhered to the equitable doctrine of tolling the limitation period
until plaintiff discovered the fraud or should have discovered it."1 Al-
though the courts have consistently applied the equitable tolling doctrine,
the inconsistency among jurisdictions as to which state statute of limita-
tions applies has created much confusion and fostered forum shopping.32

III. RECENT DEVELOPMENTS

While the majority of the states are applying state blue sky law statutes
of limitations, some circuits are firmly committed to the general common
law fraud statutes.3 3 Because of the differing time limits available for

28. Id.
29. 598 F. Supp. 273 (D. Del. 1984).
30. Id. at 277. Relevant circumstances include the nature of misleading statements, an

opportunity to discover misleading nature of statements and subsequent actions by the
party. If the alleged fraud is particularly easy to discover, "storm warnings" might not be
necessary to trigger the due diligence requirements. Id. (citing Cook v. Avien, Inc., 573 F.2d
685, 696-97 (1st Cir. 1978)).

31. See Biggans v. Bache Halsey Stuart Sheilds, Inc., 638 F.2d 605, 607 (3d Cir. 1980);
Trecker v. Scag, 679 F.2d 703, 706 (7th Cir. 1982), cert. denied, 471 U.S. 1066 (1985); Ohio
v. Peterson, 651 F.2d 687, 692 (10th Cir.), cert. denied, 454 U.S. 895 (1981); Tomera v. Galt,
511 F.2d 504, 509-10 (7th Cir. 1974); United Cal. Bank v. Salik, 481 F.2d 1012, 1015 (9th
Cir.), cert. denied, 414 U.S. 1004 (1973); Cook v. Avien, Inc., 573 F.2d 685, 694 (1st Cir.
1978); Campbell v. Upjohn Co., 676 F.2d 1122, 1126 (6th Cir. 1982).

32. H. BLOOMENTHAL, supra note 3, § 25.02, at 690.
33. The following cases, grouped into the different circuits in which the courts decided

them, illustrate the various approaches that courts follow in choosing an appropriate limita-
tion period. D.C. Circuit (applying blue sky law statute of limitations), Wachovia Bank &
Trust v. National Student Mktg. Corp., 461 F. Supp. 999, 1008 (D.D.C. 1978); First Circuit
(applying general tort statute of limitations), Cook v. Avien, Inc., 573 F.2d 685, 694 (1st Cir.
1978); Downey v. Vernitron Corp., 559 F. Supp. 1081, 1084 (D. Mass. 1982); Second Circuit
(applying blue sky statute of limitations), Berry Petroleum Co. v. Adam & Peck, 518 F.2d
402, 406 (2d Cir. 1975); Second Circuit-New York cases (applying common law fraud stat-
ute), Stull v. Bayard, 561 F.2d 429, 431 (2d Cir. 1977), cert. denied, 434 U.S. 1035 (1978);
Klein v. Shields & Co., 470 F.2d 1344, 1346 (2d Cir. 1972); Third Circuit (applying common
law fraud statute), Biggans v. Bache Halsey Stuart Shields, Inc., 638 F.2d 605, 610 (3d Cir.
1980); Roberts v. Magnetic Metals Co., 611 F.2d 450 (3d Cir. 1979); Fourth Circuit (applying
blue sky statute), Fox v. Kane-Miller Corp., 542 F.2d 915, 918 (4th Cir. 1976); Fifth Circuit
(applying blue sky statute), Jensen v. Snellings, 636 F. Supp. 1305, 1308 (E.D. La. 1986);
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plaintiffs filing actions in different states, this "nonuniformity" has en-
couraged forum shopping."' Some states have tried to discourage forum
shopping by passing "borrowing statutes" which require that the court
apply the statute of limitations of the state where the action accrued, or
rather where the actual harm occurred. 3 New York, for example, has a
borrowing statute that precludes plaintiffs residing in other states who
would otherwise be required to bring suit within a shorter period of time
from taking advantage of New York's six-year fraud limitations period."
Most states, however, do not have such borrowing statutes, and so the
forum shopping problem continues, along with the mass confusion and
disagreement among the circuits."7

Until the Third Circuit ruled in the present case, no circuit court of
appeals had been brave enough to apply an existing statute of limitations
from another section of the 1934 Act. Some courts, however, have ex-
pressed their desire to have a uniform statute of limitations.3 s Most
courts have felt compelled by precedent to apply the most analogous
state statute rather than the most analogous federal statute.3 9 The Su-
preme Court's decision in Agency Holding, however, has opened the door
for the courts of appeal to apply a federal, rather than state, statute. The
Court stated:

[In some limited circumstances . . .our characterization of a federal
claim has led the Court to conclude that "state statutes of limitations
can be unsatisfactory vehicles for the enforcement of federal law. In
those instances, it may be inappropriate to conclude that Congress would
choose to adopt state rules at odds with the purpose or operation of fed-
eral substantive law. 40

Sixth Circuit (applying blue sky law), Herm v. Stafford, 663 F.2d 669, 678 (6th Cir. 1981);
Seventh Circuit (applying blue sky statute), Cahill v. Ernst & Ernst, 625 F.2d 151, 154 (7th
Cir. 1980); Norris v. Wirtz, 818 F.2d 1329, 1331 (7th Cir. 1987); Eighth Circuit (applying
blue sky statute), Morris v. Stifel, Nicolaus & Co., 600 F.2d 139, 146 (8th Cir. 1979); Ninth
Circuit (applying common law fraud statute), Briskin v. Ernst & Ernst, 589 F.2d 1363, 1365
(9th Cir. 1978); United Cal. Bank v. Salik, 481 F.2d 1012, 1015 (9th Cir.), cert. denied, 414
U.S. 1004 (1973); Tenth Circuit (applying common law fraud statute), Ohio v. Peterson, 651
F.2d 687, 691 (10th Cir.), cert. denied, 454 U.S. 895 (1981); Clegg v. Conk, 507 F.2d 1351,
1353 (10th Cir. 1974), cert. denied, 422 U.S. 1007 (1975); Eleventh Circuit (applying blue
sky statute), Friedlander v. Troutman, Sanders, Lockerman & Ashmore, 788 F.2d 1500, 1509
(11th Cir. 1986); Sheftelman v. Jones, No. 1: 894-cv-472-RCF (N.D. Ga. Sept. 16, 1988).

34. See Block & Barton, Securities Litigation, 7 Sac. REG. L.J. 374, 378 (1980).
35. Id. at 378-79.
36. N.Y. CiV. PRAc. L. & R. 202 (McKinneys 1972 & Supp. 1989).
37. See supra note 33.
38. See Norris v. Wirtz, 818 F.2d 1329 (7th Cir.), cert. denied, 108 S. Ct. 329 (1987).
39. See Vanderboom v. Sexton, 422 F.2d 1233, 1237 (8th Cir. 1970).
40. 107 S. Ct. at 2762 (quoting Delcostello v. International Bhd. of Teamsters, 462 U.S.

151, 161 (1983)).
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The Agency Holding case involved a claim based on the Racketeer In-
fluenced and Corrupt Organizations Act" (RICO); the Court concluded
that the Clayton Act 42 statute of limitations offered a closer analogy to
the purposes of RICO than any state statute provided.4 3 This decision
opened the door for the Third Circuit Court of Appeals to render its long-
awaited, ground-breaking decision in Data Access.

IV. THE COURT'S OPINION IN DATA ACCESS

A. Facts and Procedural Background

Plaintiffs in this certified class-action lawsuit purchased the common
stock of Data Access Systems, Inc. ("Data Access") from October 31,
1978, through June 22, 1981.44 On June 23, 1981, after "hearing of certain
public disclosures of fraudulent business and stock trading activities in-
volving Data Access,' ' 5 the shareholders filed their initial complaint.'4
Later in the same year, the Securities and Exchange Commission filed a
complaint against Data Access, related businesses, and other individuals
alleging that they violated federal securities laws.47 Data Access subse-
quently filed a bankruptcy petition.4

The shareholder-plaintiffs named as defendants: Roger Tolins, a New
York attorney, and his law firm, and Peter Cunicelli, an accountant, and
his accounting firm.4" Data Access retained these parties to assist the
company with a 1979 public offering, the preparing and filing of Form 10-
KsO in years 1979 through 1980, and the issuing of certain opinions re-
lated to these transactions." The shareholder-plaintiffs complained that

41. Pub. L. No. 91-452, § 901(a), 84 Stat. 941 (1970) (codified as amended at 18 U.S.C.A.
§ 1961 (West 1981 & Supp. 1988)).

42. Clayton Act, ch. 323, § 4, 38 Stat. 731 (1914) (codified as amended at 15 U.S.C.A. §
15 (West 1981 & Supp. 1988)).

43. 107 S. Ct. at 2764.
44. 843 F.2d at 1538.
45. Id.
46. Id. Plaintiffs filed second and third amended complaints. The case in discussion re-

lates to the third amended complaint.
47. Id.
48. Id.
49. Id.
50. "The 1934 Act requires most publicly held companies to file an annual report to the

SEC on Form 10-K and an annual report to shareholders. These documents include finan-
cial statements and other data which involve a company's accounting personnel and its in-
dependent accounts." D. BEfORD, R. NEARY & R. RossEL, SEC FINANCIAL REPORTING: AN-
NUAL REPORTS TO SHAREHOLDERs-FoRM 10K preface (1981). The reported information
includes a description of the business, the market for the stock, selected financial data, fi-
nancial statements, and schedules. Id.

51. 843 F.2d at 1538.

[Vol. 401050



19891 10b-5 DISPUTES 1051

Tolins, Cunicelli, and their respective firms knew or reasonably should
have known that certain statements made in the prospectus, Form 10-Ks,
and auditing opinions were materially inaccurate and/or fraudulent and
contained fraudulent and reckless misrepresentations.'2 Plaintiffs further
alleged conspiracy to defraud the shareholders and violations of section
10(b) of the 1934 Act and rule 10b-5. Lastly, plaintiffs charged defend-
ants with common law fraud and negligence. 3

The district court determined that the proper statute of limitations pe-
riod for the alleged rule 10b-5 violation was New Jersey's six-year statute
encompassing common law fraud actions." Defendants disagreed and
contended that the court should apply the shorter, two-year statute of
limitations under New Jersey's blue sky law provisions.5 Defendants suc-
cessfully moved for certification of the district court's determination pur-
suant to 28 U.S.C. § 1292(b)." The district court stayed its proceedings
pending review by the Third Circuit Court of Appeals.57 Defendants sub-
sequently filed a petition for review, which the court of appeals granted
on March 23, 1987.18

B. The Majority Opinion

Introduction. The majority in Data Access begins by noting that the
Supreme Court has failed to rule on the applicable limitations period for
section 10(b) and rule 10b-5 violations.5' The court of appeals, through-
out its opinion, described the confusion that the absence of aid from the
Supreme Court and the lack of statutory guidelines has created:

Never has the process been more enervating than in securities law. There
are many potentially analogous state statutes, with variations for differ-
ent circumstances that might toll the period of limitations. Both the bar
and scholars have found the subject vexing and have pleaded, with a
unanimity rare in the law, for help.'0

The court began its analysis by reviewing past rule 10b-5 cases on which
it had ruled and then by looking to recent, analogous Supreme Court

52. Id. at 1538-39.
53. Id. at 1539.
54. Id. at 1538; NJ. STAT. ANN. § 2A:14-1 (West 1976).
55. 843 F.2d at 1538; N.J. STAT. ANN. § 49:3-71 (West 1976).
56. 28 U.S.C.A. § 1292(b) (West 1981).
57. 843 F.2d at 1538.
58. Id.
59. Id. at 1539; see Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976).
60. 843 F.2d at 1539-40 (quoting Norris v. Wirtz, 818 F.2d 1329, 1332 (7th Cir.), cert.

denied, 108 S. Ct. 329 (1987)).
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decisions.

Previous, Third Circuit Decisions. The court of appeals encoun-
tered similar factual situations with rule 10b-5 violations in Biggans v.
Bache Halsey Stuart Shields, Inc." and Roberts v. Magnetic Metals
Co." The shareholder-plaintiff in Roberts charged the corporation and
others with violations of section 10(b) and 14(a)"8 of the 1934 Act, rules
10b-5 and 14a-91" promulgated thereunder, and common law fraud during
a merger of the firm into another firm.1 Plaintiff, as a seller of his shares,
complained that defendants had made material misrepresentations and
omissions in connection with the solicitation of shareholder approval of
the merger."s The district court dismissed the complaint, holding that the
federal law claims were time-barred by the New Jersey blue sky law stat-
ute of limitations.61 The court of appeals reversed, holding that the dis-
trict court had applied an improper statute of limitations and instead ap-
plied the limitations period governing common law fraud."

In Roberts, Judge Gibbons, author of one of the opinions advocating
acceptance of the common law fraud limitation, wrote that in the absence
of a federal statute of limitations, the court must defer to the forum
state's policy in the matter," citing as authority Holmberg and Rawlings
v. Ray.70 Further, the relevant inquiry under this analysis was whether
the lawsuit would be time-barred if brought in state court." To deter-
mine this point the court then attempted to 'match' the claim with the
most analogous state cause of action." The court determined that the
plaintiff's allegations would constitute a claim for breach of fiduciary
duty and common law fraud if brought in state court." Based on this
conclusion, the court of appeals decided that the New Jersey statute of
limitations governing actions for common law fraud applied.1 In revers-
ing the limitation, which the district court chose, the court of appeals said
that the New Jersey blue sky provision, 7

5 which the lower court errone-

61. 638 F.2d 605 (3d Cir. 1980).
62. 611 F.2d 450 (3d Cir. 1979).
63. 1934 Act § 14 (codified as amended at 15 U.S.C.A. § 78n (West i981 & Supp. 1988)).
64. 17 C.F.R. § 240.14a-9 (1988).
65. 611 F.2d at 452.
66, Id.
67. N.J. STAT. ANN. § 49:3-71(e) (West 1976).
68. Id. § 2A:14-1.
69. 611 F.2d at 452.
70, 312 U.S. 96, 97 (1941).
71, Id.
72. 611 F.2d at 452.
73, Id.
74. Id.
75. Id.
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ously applied, would only provide protection for buyers in securities vio-
lations.76 Since the plaintiff in the case was seeking protection as a seller,
it was obvious that the common law fraud limitation would apply rather
than the state blue sky law provision.7

Judge Gibson noted that much may be said for applying an analogous
federal statute of limitations, "[but] the rule has been otherwise for many
years, and an inferior court is not free to change it.'7 In dissent, Chief
Judge Seitz also said that several commentators have advocated applying
an analogous federal limitation, but he added, "ftlhe Supreme Court,
however, has rarely deviated from the normal rule of looking to state
statutes."'

In Biggans, plaintiff alleged violations of section 10(b) and rule 10b-5
due to alleged "churning" on the part of his broker, the defendant.10 The
court in Biggans applied the same reasoning as the court in Roberts,
holding that when "the state Blue Sky law does not provide the plaintiff
with a cause of action for the relief requested, but common law does ...,
it is the common law limitations period which must be applied in federal
securities actions."'

In dissent, Judge Weis realistically commented on the shortcomings of
the majority approach. "The fact that the majority approach depends
upon a detailed analysis of the underlying facts . . . as well as an uncer-
tain prediction of state statutory interpretation, reveals the difficulties
with utilizing an 'exact match' approach. ' 82 Judge Weis proposed a hypo-
thetical situation that demonstrates further flaws in the majority's analy-
sis. If the plaintiff is a buyer seeking damages, then he or she only has
two years to bring an action under the applicable blue sky law provision.
But, if the plaintiff is a seller, plaintiff has six years under the common
law provision. Even though plaintiff would bring both suits under section
10(b), there would not be a uniform limitation period. 8 "[N]o uniform
statute of limitations for Section 10(b) cases exists even within the same
state. '84 Subsequent to Judge Gibbon's statements in Rogers that the Su-
preme Court rarely deviated from the normal rule in this area," the Su-
preme Court did deviate in two separate but closely related opinions.80

76. Id.
77. Id.
78. 843 F.2d at 1540 (quoting 611 F.2d at 454).
79. Id. (quoting 611 F.2d at 463 (Seitz, J., dissenting)).
80. 638 F.2d at 606-07.
81. Id. at 610.
82. Id. at 612 (Weis, J., dissenting).
83. Id.
84. 843 F.2d at 1541 (quoting 638 F.2d at 612).
85. Id. at 1540.
86. Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 107 S. Ct. 2759 (1987); DelCos-
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The court of appeals in Data Access next explored the effect of these two
opinions on the case being examined.

Subsequent Supreme Court Decisions. Although neither Agency
Holding nor DelCostello v. International Brotherhood of Teamsters87

contained 10b-5 issues, these two cases dealt with the similar situation
courts encounter in determining the proper statute of limitations in the
absence of an express federal statutory limitation. In Agency Holding,
plaintiff brought a civil action under RICO."8 In RICO, Congress was also
silent concerning a statute of limitations. The federal district court dis-
missed the RICO claims on the ground that Pennsylvania's two-year stat-
ute of limitations for fraud barred them.8 The court of appeals reversed,
applying the state's "catch all" six-year residual statute of limitations.0

The Supreme Court affirmed thel court of appeals' reversal, but found
that the four-year statute of limitation applicable to Clayton Act civil en-
forcement actions" applied in RICO civil enforcement actions.9

A similar problem arose in DelCostello. Employee-plaintiff alleged that
his employer and union breached a collective bargaining agreement and
breached a duty of fair representation by mishandling the ensuing griev-
ance of arbitration proceedings. Plaintiff brought an action under a fed-
eral statute that had no explicit statute of limitations.9  Defendant ar-
gued that one of Maryland's state action limitations applied, and the
court granted summary judgment.94 The court of appeals affirmed, but
the Supreme Court reversed, applying an analogous federal statute of
limitations from a section of the National Labor Relations Act.95

The court of appeals next outlined the procedure the Court applied in
Agency Holding to determine the appropriate statute of limitations for a
federal claim. 9' The court must first characterize the federal claim,97

which is generally a question of federal law.'$ The court would make this
characterization by determining "whether all claims arising out of the
federal statute should be characterized in the same way, or whether they

tello v. International Bhd. of Teamsters, 462 U.S. 151 (1983).
87. 462 U.S. 151 (1983).
88. 107 S. Ct. at 2761.
89. Id.
90. Id. at 2762.
91. 15 U.S.C.A. § 15 (West 1981 & Supp. 1988).
92. 107 S. Ct. at 2766.
93. 462 U.S. at 154.
94. Id. at 157.
95. Id. at 172; National Labor Relations Act, ch. 372, 49 Stat. 449 (1935) (codified as

amended at 29 U.S.C.A. § 167 (West 1981 & Supp. 1988)).
96. 843 F.2d at 1542.
97. Id.
98. See Wilson v. Garcia, 471 U.S. 261, 269-70 (1985).
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should be evaluated differently depending upon the varying factual cir-
cumstances and legal theories presented in each individual case.",

The next inquiry was whether the court should apply a federal or state
statute of limitations."'0 "The Supreme Court has held that the Rules of
Decision Act, 28 U.S.C. § 1652, requires application of state statutes of
limitations to federal statutory actions not covered by an express limita-
tions period unless 'a timeliness rule drawn from elsewhere in federal law
should be applied.' "101 The Court in Agency Holding adopted the test set
forth in DelCostello to determine this point: "[Wihen a rule from else-
where in federal law clearly provides a closer analogy than available state
statutes, and when federal policies at stake and the practicalities of litiga-
tion make that rule a significantly more appropriate vehicle for intersti-
tial lawmaking, 'we have not hesitated to turn away from state law.' M02

After setting out the principles that the court applied in Agency Holding,
the court of appeals then applied these principles to the facts of Data
Access.

Application of the Supreme Court Tests. The first step in the
analysis required the court to characterize the claim and determine
whether the court should characterize and evaluate all claims arising out
of the statute in the same way. The court noted that it had already recog-
nized the necessity for establishing a uniform statute of limitations when
the court resorts to "borrowing" state law. 03 Language from a Supreme
Court decision also pointed toward characterizing all of the 10b-5 claims
in the same way and adopting a uniform limitations period: "[F]ew areas
of the law stand in greater need of firmly defined, easily applied rules
than does the subject of periods of limitations."'04 In Malley-Duff & As-
sociates v. Crown Life Insurance Co.,"0 5 the court of appeals earlier stated
the above objective could not be served if for each federal claim the limi-
tations period would "depend upon the particular facts or precise legal
theory of each claim."' 0

The court pointed out that its reasoning in Crown Life was relevant in
the case at hand. In that case, the court had to match a RICO claim with
the most analogous state claim to determine the proper limitation.' 0 7 The

99. 843 F.2d at 1542.
100. Id.
101. Id. (quoting 462 U.S. at 159).
102. Id. at 1543.
103. Id.
104. Id. (quoting 471 U.S. at 274).
105. 792 F.2d 341 (3d Cir. 1986), aff'd sub rm. Agency Holding Corp. v. Malley-Duff &

Assocs., Inc., 107 S. Ct. 2759 (1987).
106. 792 F.2d at 347.
107. Id. at 348-49.

1989] 1055



MERCER LAW REVIEW

facts of that case were closely analogous to several state claims including
but not limited to breach of contract, fraud, conversion, and unfair com-
petition, with each of these having a different limitations period. Re-
jecting the matching approach, the court held that the "approach is virtu-
ally guaranteed to incite complex and expensive litigation over what
should be a straightforward matter."108 In Data Access, the majority con-
ceded that it was just as difficult to match a 10b-5 claim with an analo-
gous state claim as it was to match a RICO cause of action in Crown
Life.1°1 The court could compare the federal claim to numerous state ac-
tions, some of which only allow actions by securities purchasers,110 while
others only provide remedies for securities sellers.' Even in the facts at
hand a substantial question was present on whether the blue sky law
would even provide a remedy." 2 Since the "matching approach" did not
promote "the federal interests in uniformity, certainty, and the minimiza-
tion of unnecessary litigation,"' 13 the court concluded that it must adopt
"the one most appropriate statute of limitations for all civil [section
10(b)) claims.""1 "

The court next looked for the one most appropriate statute of limita-
tions. Throughout this section of the opinion, the majority stressed that
after close analysis, the antifraud provisions of the securities laws were
not very similar to common law fraud, and in fact "10(b) actions and
common law fraud suits [weire two distinct breeds."' ' 5 The opinion noted
other dissimilarities between the common law doctrine and the modern
securities actions: plaintiffs' standards of proof, legislative purposes be-
hind promulgation, and complexities of the modern securities market that
differ from the transactions contemplated by early fraud cases. 1 Because
of these major differences, the court determined that an approach that
adopted a uniform limitations was better than attempting to match each
case with state fraud statutes.'"

The court of appeals concluded that the federal scheme of limitations
expressly set forth in the 1934 Act clearly provided a closer analogy than
available state statutes provided." 8 "The federal policies at stake [in sec-

108. 843 F.2d at 1543.
109. Id.
110. See generally Diamond v. LaMotte, 709 F.2d 1419 (11th Cir. 1983); Herm v. Staf-

ford, 663 F.2d 669 (6th Cir. 1981).
Ill. See generally Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723 (1975).
112. 843 F.2d at 1544.
113. Id. at 1543.
114. Id. at 1544 (quoting 792 F.2d at 349).
115. Id.
116. Id. at 1545.
117. Id.
118. Id.
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tion 10(b)] and the practicalities of litigation make [the federal] rule a
significantly more appropriate vehicle for interstitial lawmaking."" 9 Once
the court decided to look to federal law, its last task was to determine
which federal statute was most analogous and in doing so set the uniform
statute of limitations.

The Court's Search for an Analogous Federal Limitations Pe-
riod. The majority then reviewed both the Securities and Exchange Act
of 1933120 (the 1933 Act) and the 1934 Act. The 1933 Act provides the
purchaser with a limitations period that is two years from the date of
discovery of the fraud, but in no event more than ten years after the
sale. "' The 1934 Act amended the 1933 Act's limitations section and cre-
ated separate limitations for each of the express rights.'22 The court
noted that Congress did not originally consider section 10(b) to create a
private right of action, and accordingly, did not provide a limitations pe-
riod.'2 ' The court, therefore, looked at companion provisions to section
10(b) that do include express limitations.

The court examined the 1934 Act sections 9(e) (manipulation of securi-
ties prices),12" 16(b) (purchase and sale of securities within six months by
certain insiders and large shareholders),'12 5 18(c) (liability for misleading
statements in any application, report or filed document), 2 and 29(b) (va-
lidity of contract provisions in violation of the 1934 Act or regulations
thereunder).' In all of these analogous sections and in several others
that the court named, Congress expressly provided that "no action shall
be maintained to enforce any liability unless brought within one year af-
ter the discovery of the facts constituting the cause of action and within
three years after such cause of action occurred."'28 The court found only
one analogous section that did not adhere to the rule, but distinguished

119. Id. (quoting 462 U.S. at 172).
120. Securities Act of 1933, ch. 38, Title 1, 48 Stat. 74 (codified as amended at 15

U.S.C.A. § 77 (West 1981 & Supp. 1988)).
121. Id. § 13, 48 Stat. 84 (codified as amended at 15 U.S.C.A. § 77m (West 1981 & Supp.

1988)).
122. 843 F.2d at 1545.
123. Id.
124. Securities and Exchange Act of 1934, ch. 404, Title I § 9, 48 Stat. 889 (1943) (codi-

fied as amended at 15 U.S.C.A. § 78i(e) (West 1981 & Supp. 1988)).
125. Id., ch. 404, Title I, § 16(c), 48 Stat. 896 (codified as amended at 15 U.S.C.A. §

78p(b) (West 1981 & Supp. 1988)).
126. Id., ch. 404, Title I, § 18(c), 48 Stat. 897 (codified as amended at 15 U.S.C.A. §

78r(c) (West 1981 & Supp. 1988)).
127. Id., ch. 404, Title I, § 29(b), 48 Stat. 903 (codified as amended at 15 U.S.C.A. § 78cc

(West 1981 & Supp. 1988)).
128. 843 F.2d at 1548 (quoting 421 U.S. at 728).
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that situation from the normal 10(b) claims.' s

As the court initially compared 10(b) violations to common law fraud
provisions, it then compared section 10(b) to Congress' overall purposes
and goals in passing the original Securities Acts. Congress passed the
1933 Act in particular "to provide full and fair disclosure of the character
of securities sold in interstate commerce and through the mails and to
prevent frauds in the sale thereof . . . .,, The court determined that
the language in section 10(b) reflected much of this same purpose.131

The court of appeals then found that after applying the test from
Agency Holding, section 10(b) of the 1934 Act was much more analogous
to companion provisions in the 1934 Act than were the state alterna-
tives.83 Thus, the court adopted the statute of limitations that all of the
sections had in common: the one year-three year period. Section 10(b)
and its companion sections all reflect the purpose of the original 1933
Act.88 "All aim to compensate the same types of injur[ies]. 1 a'3 More im-
portantly, all of the companion provisions contain the same limitations
period.'8 6 The court reasoned that by applying the one year-three period,
remedies will be uniform throughout the nation, instead of being sub-
jected to the vagaries of independent and diverse state regulations.' The
court emphasized the appeal of national uniformity by observing that a
broker in New York, a lawyer in Pennsylvania, and a purchaser in Cali-
fornia will all be subject to the same limitations period.13  This result
would never be possible if courts had the option to continue to choose a
state limitations period.

Noting that other parties commenting on the statute of limitations is-
sue have proposed that each state automatically apply its own blue sky
law limitation rather than match claims, the court theorized that even
this would not provide national uniformity as blue sky law provisions

129. Id. at 1546. The "exception" section was section 16(b). Securities and Exchange Act
of 1934, ch. 404, Title I, § 16(b), 48 Stat. 896 (codified as amended at 15 U.S.C.A. § 78p(b)
(West 1981 & Supp. 1988)). This section set two rather than three years as the outside limit
of time on which to bring an action. The court felt that "Congress carved out an exception
... for 16(b) because it desired to 'prevent the unfair use of information ...within any

period of less than six months' and to require disgorgement of profits realized from the sale
or purchase of securities made within this limited time." 843 F.2d at 1546. The court further
felt that this brief time period "does necessarily inhere in section 10(b) actions." Id.

130. 843 F.2d at 1547 (quoting the Securities and Exchange Act of 1934, ch. 404, tit. I, §
1, 48 Stat. 881 (codified as amended at 15 U.S.C.A. § 78a (West 1981 & Supp. 1988))).

131. Id. at 1548.
132. Id.
133. Id.
134. Id.
135. Id.
136. Id. at 1548-49.
137. Id. at 1549.
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vary greatly from state to state. s8 The majority reinforced its decision by
noting that the Supreme Court opened the door for choosing analogous
federal statutes of limitations in Agency Holding.'9 The court further
reflected that "[iut is difficult to consider a limitations statute that better
reflects the 'federal policies at stake' and the 'practicalities of litigation'
than those provisions of the [19341 Act.'"1 0

C. The Dissent

In dissent, Judge Seitz accepted the correctness of the majority's deci-
sion, but felt that the court should not have applied the new rule retroac-
tively."' Judge Seitz instituted the formerly accepted "matching" test," "
concluding that the district court properly applied the statute of limita-
tions for common law fraud.1 4 3

IV. ANALYSIS AND CONCLUSION

Since the securities markets affect traders and businesses all across the
nation, one might argue that it is absurd that no national uniform limita-
tions period exists. Commentators have argued that in the interest of uni-
formity each state should simply apply the period named in its blue sky
law provisions.1 4" This approach would still fail to provide national uni-
formity since blue sky law provisions vary from state to state. " '

Factual "matching" approaches have never promoted "the federal in-
terests in uniformity, certainty, and the minimization of unnecessary liti-
gation."" Judge Sloviter of the Third Circuit Court of Appeals once
stated that "matching" approaches "[are] virtually guaranteed to incite
complex and expensive litigation."1 4 7 As this Article stated earlier, several
courts have periodically considered applying a uniform limitations period
borrowed from provisions elsewhere in Securities Acts, but have consist-
ently felt compelled to adhere to the well-established principle of finding

138. Id.
139. Id. at 1550.
140. Id. at 1549.
141. Id. at 1551 (Seitz, J., dissenting).
142. Id. at 1553-54.
143. Id. at 1554.
144. See Block & Barton, supra note 34, at 382-84.
145. The essence of this criticism is that even between the states, blue sky laws vary

greatly in application and time period. See, e.g., O.C.G.A. § 10-5-14 (1982 & Supp. 1988).
Georgia's blue sky law provision applies only to buyer-plaintiffs and provides two years.
But, Alabama provides only a one year period under its blue sky law. ALA. CODE § 6-2-39
(1975 & Supp. 1988).

146. 843 F.2d at 1543 (quoting Wilson v. Garcia, 471 U.S. 261, 274 (1985)).
147. 792 F.2d at 348-49.
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the most analogous state statute. 4 8 The court in McNeal v. Paine, Web-
ber, Jackson & Curtis, Inc.49 showed its reluctance to break away from
the time-honored approach:

By dint of repeated application in every circuit, with the evident ap-
proval of the Supreme Court and without legislative reaction by Con-
gress, that basic rule is at this point definitely established. We are there-
fore compelled to apply it rather than to follow the logically appealing
course of applying the period of limitations applicable to a similar cause
of action expressly provided in the federal securities laws. Although the
latter approach would lead to desirable uniformity in securities litigation
from state to state and would eliminate the need to engage in difficult
and essentially esoteric comparisons of federal and state remedies, re-
form must await congressional action.'"

The Supreme Court's decision in DelCostello, and more importantly,
its decision in Agency Holding provided some approval for adopting a
uniform statute of limitations borrowed from the body of federal law. The
court in DelCostello said that the Rules of Decision Act does not ex-
pressly mandate that courts only borrow from state statutes, as it pro-
vides in some situations, that federal law should apply. Applying the
Agency Holding analysis, the court in Data Access concluded that 10b-5
litigation is one of those situations that requires the court to apply fed-
eral law.

In Data Access, the court's holding sets the stage for achieving effi-
ciency and uniformity and eliminating confusion and unnecessary litiga-
tion concerning which limitation period to apply. While this holding does
provide a basis for achieving national uniformity, the courts will not enjoy
this uniformity until every circuit adopts the federal uniform period or
until the Supreme Court specifically addresses this particular issue. One
obstacle that may block this nationwide adoption is that certain common
law general fraud limitation periods, such as New York's, provide plain-
tiffs a much longer time in which to bring a 10b-5 action. 151 For this rea-
son, the Second Circuit Court of Appeals, as well as other jurisdictions,
might be reluctant to adopt the federal limitations period. One must also
consider whether the chosen limitation period provides an adequate
length of time in which to discover the fraud and bring an action. Cer-
tainly, this shortened period will prevent some worthy plaintiffs from
bringing a cause of action under rule 10b-5, considering the possible diffi-

148. See Roberts v. Magnetic Metals Co., 611 F.2d 450, 454 (3d Cir. 1979); Biggans v.
Bache Halsey Stuart Shields, Inc., 638 F.2d 605, 612 (3d Cir. 1980).

149. 598 F.2d 888 (5th Cir. 1979).
150. Id. at 891-92.
151. See supra note 36 and accompanying text.
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culties that plaintiffs might encounter in discovering fraud.
One might note that in the Internal Revenue Code, 5 2 the time in which

the Internal Revenue Service has to bring an action for purposeful eva-
sion of income taxes is unlimited, ' as compared with the three-year limi-
tations period for suits not based on willful attempts to evade or failure
to file returns.1 5 The authors certainly do not suggest an unlimited limi-
tations period, but the question arises as to whether the court considered
in its search for the most appropriate limitations period that rule 10b-5
actions require scienter. 55 The court could have chosen another period
that would have provided uniformity and certainty, while providing
plaintiffs an adequate time in which to uncover the fraud and bring an
action. The authors concede that one of the 1934 Act sections that the
court examined did require a showing of more than mere negligence, 156
but since 10b-5 is one of the more widely used statutes, the court might
have chosen a statute with a longer period, thus providing more plaintiffs
an adequate time in which to discover the wrong and sue.

Although there are some obstacles that the courts will face in achieving
uniformity in this area, the Third Circuit Court of Appeals has taken one
step towards this uniformity. A recent ruling by an Eleventh Circuit Dis-
trict Court judge may be construed as notice to plaintiffs that the Elev-
enth Circuit will adopt the holding of Data Access. 157 The United States
Supreme Court has also recently denied certiorari to the appellants in
Data Access. 158

CATHY H. HERNDON
MONROE HILL, JR.

152. U.S.C.A. tit. 26 (West 1988).
153. I.R.C. § 6501(c) (West 1988).
154. Id. § 6501(a).
155. See generally Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976).
156. See supra note 123.
157. Shefteiman v. Jones, No. 1:894-cv-472-RCF (N.D. Ga. Sept. 16, 1988).
158. 109 S. Ct. 131 (1988).
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