
Watson v. Fort Worth Bank & Trust: The
Supreme Court and Employment

Discrimination: Disparate Views on
Disparate Impact

In Watson v. Fort Worth Bank & Trust' the Supreme Court addressed
a previously unresolved issue in the area of employment discrimination.2
Before Watson, courts usually applied the disparate impact analysis in
cases involving such objective employment criteria as standardized tests
or educational requirements, but the circuit courts disagreed on the issue
of whether courts could use the analysis in cases involving subjective cri-
teria.3 The Supreme Court decided that courts can apply the disparate
impact analysis to situations in which employers use subjective criteria to
make employment decisions.' The Court, however, was divided on the is-
sue of how courts should apply the disparate impact analysis. As a result,
the opinion included a plurality and two concurrences.5 The plurality ar-

1. 108 S. Ct. 2777 (1988).
2. Id. at 2782.
3. The Third, Sixth, Ninth, Eleventh, and District of Columbia Circuits have applied

disparate impact analysis to cases involving discretionary criteria: Wilmore v. City of Wil-
mington, 699 F.2d 667 (3d Cir. 1983); Rowe v. Cleveland Pneumatic Co., 690 F.2d 88 (6th
Cir. 1982); Antonio v. Wards Cove Packing Co., 810 F.2d 1477 (9th Cir. 1987); Griffin v.
Carlin, 755 F.2d 1516 (11th Cir. 1985); Segar v. Smith, 738 F.2d 1249 (DC. Cir. 1984). The
Fourth Circuit has not applied the analysis: Equal Employment Opportunity Comm'n v.
Federal Reserve Bank, 698 F.2d 633 (4th Cir. 1983), rev'd on other grounds at 467 U.S. 867.
The Second, Fifth, Seventh, and Eighth Circuits have reached conflicting results: Rossini v.
Ogilvy & Mather, Inc., 798 F.2d 590 (2d Cir. 1986) (not applicable); Zahorik v. Cornell
Univ., 729 F.2d 85 (2d Cir. 1984) (applicable); Page v. U.S. Indus., Inc., 726 F.2d 1038 (5th
Cir. 1982) (not applicable); Clark v. Chrysler Corp., 673 F.2d 921 (7th Cir. 1982), cert. de-
nied, 459 U.S. 873 (applicable); Griffin v. Board of Regents, 795 F.2d 1281 (7th Cir. 1986)
(not applicable); Gilbert v. Little Rock, 722 F.2d 1390 (8th Cir. 1983), cert. denied, 466 U.S.
972 (1984) (applicable); Talley v. United States Postal Serv., 720 F.2d 505 (8th Cir. 1983)
(not applicable), cert. denied, 466 U.S. 952 (1984); Mortenson v. Callaway, 672 F.2d 822
(10th Cir. 1982) (not applicable); Hawkins v. Bounds, 752 F.2d 500 (10th Cir. 1985) (appli-
cable). No case has required the First Circuit to determine whether disparate impact is
applicable to cases concerning subjective criteria. See, e.g., Latino Unidos v. Secretary of
Hous. & Urban Dev., 799 F.2d 774 (lst Cir. 1986). Watson was a Fifth Circuit case. See
generally Comment, Defining The Proper Bounds Of Disparate Impact Analysis: Beyond
An Objective/Subjective Employment Criteria Dichotomy, 49 U. Pir. L. REv. 657 (1988).

4. 108 S. Ct. at 2786.
5. Seven of the eight participating justices (Justice Kennedy took no part in the opinion)
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gued that after the plaintiff makes a prima facie case of discrimination,
the defendant has only the burden to produce legitimate, job related rea-
sons for its employment decision. s The concurrence argued that the em-
ployer has the burden to prove that the employer based its decision on
business necessity.7 Justice Stevens concurred with the majority but
wrote that it was not appropriate to reinterpret earlier decisions and that
the only issue was whether the district court could apply disparate
impact.

Watson concerned a black plaintiff, Clara Watson, employed by de-
fendant Fort Worth Bank & Trust. She began her employment in 1973 at
an entry level clerical position. Defendant promoted her to the position of
teller in 1976. In 1980 and 1981, Watson sought supervisory positions four
times. The defendant denied her application each time and instead chose
a white person.'

This Note deals primarily with the disparate impact analysis, discuss-
ing the Watson case, its breaks with precedent, and the implications for
the future of disparate impact as an independent and distinct test.'"

I. BACKGROUND OF TITLE VII

In a landmark employment discrimination case, the Supreme Court de-
termined that Congress enacted Title VII of the Civil Rights Act of 1964"

agreed with parts I, II-A, 1I-B, and III of the opinion. Id. at 2782. Chief Justice Rehnquist
and Justices O'Connor, Scalia, and White agreed with parts II-C and II-D. Id. Justices
Blackmun, Brennan, and Marshall did not. Id. at 2792. Justice Stevens concurred in the
judgment only. Id. at 2797.

6. Id. at 2790.
7. Id. at 2792 (Blackmun, J., concurring). Business necessity refers to the relationship a

particular criteria has to the job in question. Generally, if a criterion has a disparate impact
on a particular group, then the employer must prove that the criterion is necessary to make
the decision in question. If the employer fails to meet this burden the court will prohibit the
practice. The Court first formulated this test in Griggs v. Duke Power Co., 401 U.S. 424
(1971).

8. 108 S. Ct. at 2797 (Stevens, J., concurring).
9. Watson v, Fort Worth Bank & Trust, 798 F.2d 791, 793-94 (5th Cir. 1986).

10. Title VII of the Civil Rights Act of 1964 ("the Act") makes it unlawful for employers
to, among other things, "fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against individual with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual's race, color, religion, sex, or national ori-
gin." Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42
U.S.C. § 2000e-2(a)(1) (1982)).

11. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42
U.S.C. §§ 1971-1974 (Supp. IV 1986)) [hereinafter the Act]. For background information on
Title VII and disparate impact consult the following sources: Helfand & Pemberton, The
Continuing Vitality of Title VII Disparate Impact Analysis, 36 MEicEa L. REV. 939 (1985)
(a detailed look at disparate impact analysis and its place in Title VII litigation); Denis,
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[hereinafter the Act] to "achieve equality of employment opportunities
and remove barriers that have operated in the past to favor an identifi-
able group of white employees over other employees."'" Since 1971, the
Supreme Court has sought to achieve this goal by interpreting the Act
and identifying three primary types of discrimination and the evidentiary
standards applicable to each.1 3 These three types are: Individual dispa-
rate treatment;' 4 systemic disparate treatment;15 and disparate impact.1'
The first two concepts deal with an employer or potential employer's in-
tentional discrimination, while disparate impact concerns unintentional
discrimination. In each of these the Court has developed a form of shift-

Subjective Decision Making: Does It Have a Place in the Employment Process?, 11 EM-
PLOYEE REL. L.J. 269 (1985) (discussing the reasons for judicial skepticism of subjective crite-
ria and its permissibility in the field of labor relations and also identifying steps to minimize
liability); Rose, Subjective Employment Practices: Does the Discriminatory Impact Analy-
sis Apply?, SAN DIEGO L. REv. 63 (1988) (discussing the legislative history of the 1964 Civil
Rights Act and discussing the importance of Watson). See generally the Act and the Equal
Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103 (codified as
amended at 42 U.S.C. 2000e et seq (1982)).

12. Griggs v. Duke Power Co., 401 U.S. 424, 429-30 (1971).
13. In cases involving disparate treatment the plaintiff must first make a relatively sim-

ple prima facie case:
(i) that he belongs to a racial minority; (ii) that he applied and was qualified for a
job for which the employer was seeking applicants; (iii) that, despite his qualifica-
tions, he was rejected; and (iv) that, after his rejection, the position remained
open and the employer continued to seek applicants from persons of complain-
ant's qualifications.

McDonnell, Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1972).
Once the plaintiff meets this burden, the employer must "articulate some legitimate, non-

discriminatory reason for the employee's rejection." Id. at 804.
This analysis resembles that used in "group" or "systemic" disparate treatment cases. In

these cases, the plaintiff alleges that the employer is intentionally discriminating against an
entire class or group of persons on the basis of sex, race, national origin, or religion. The
plaintiff's prima facie burden in systemic treatment cases, however, is somewhat more diffi-
cult because of the very nature of the assertion. A plaintiff must show a gross disparity
between the treatment his group has received and that received by other groups. Addition-
ally, the plaintiff has the ultimate burden of proving "more than the mere occurrence of
isolated or 'accidental' or sporadic discriminatory acts. It [must] ... establish by a prepon-
derance of the evidence that racial discrimination [is] the company's standard operating
procedure-the regular rather than the unusual practice." Teamsters v. United States, 431
U.S. 324, 336 (1976).

Correspondingly, the defendant's rebuttal burden will be tougher than in individual dis-
parate treatment cases, but it need only produce a legitimate reason for the disparity, sub-
ject to the trier of fact's belief or disbelief in the reason offered. Texas Dep't of Com. Affairs
v. Burdine, 450 U.S. 248, 254-55 (1981).

14. See generally McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1972).
15. See generally Teamsters, 431 U.S. at 324.
16. See generally Griggs, 401 U.S. at 424.
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ing burdens of proof.17

The Court first articulated the concept of disparate impact in Griggs v.
Duke'Power Co.' s The Court found that under the Act, employers cannot
maintain "practices, procedures, or tests neutral on their face, and even
neutral in terms of intent, if they operate to 'freeze' the status quo of
prior discriminatory employment practices."' 9 The Court clearly spelled
out the burdens borne by plaintiff and defendant in determining the im-
pact of a practice, procedure, or test in Albemarle Paper Co. v. Moody.20

First, the plaintiff must make out a prima facie case of discrimination by
showing, for example, "that the tests in question select applicants for hire
or promotion in a racial pattern significantly different from that of the
pool of applicants."2' This prima facie case requires not only showing a
statistical disparity, but identifying the specific practice responsible for
the disparity.22 Thus, the plaintiff must show that the practice in ques-
tion is in fact the cause of the disparity.23 The employer then has the
burden of showing that its practice or requirement is a "business neces-
sity" in the sense that it bears a "manifest relationship to the employ-
ment in question."' 2' If the employer is able to meet its burden of showing
that the requirement is manifestly related to the job in question, the
plaintiff then has the opportunity to show that "other tests or selection
devices, without a similarly undesirable racial effect, would also serve the
employer's legitimate interest in 'efficient and trustworthy
workmanship.' "125

Although this straightforward formulation has caused little confusion
among the circuit courts 2 the Court developed and applied it in the con-
text of a case that involved objective rather than subjective criteria.27 Un-

17. See supra note 13. (The same basic burden shifting that is used in systemic dispa-
rate treatment cases is also used in disparate impact cases).

18. 401 U.S. 424 (1971).
19. Id. at 430.
20. 422 U.S. 405 (1975).
21. Id. at 425.
22. 108 S. Ct. at 2788.
23. Id. at 2788-89.
24. 401 U.S. at 425.
25. 422 U.S. at 425.
26. One notable exception is Connecticut v. Teal, 457 U.S. 440 (1982) in which the Court

addressed the question whether an employer can avoid liability for discriminatory impact if
the "bottom line" shows that the protected group has fared proportionately well. The Court
held that if any practice or procedure at any stage of the process results in a discriminatory
impact, then the employer's bottom line defense fails. Id. at 451.

27. Griggs concerned a company that had engaged in open discrimination prior to the
effective date (July 2, 1965) of the Act. The plant involved was organized into five operating
departments including the labor department, which was the "lowest" of the departments
and the one that paid the lowest wages. This was the only department that employed

1028 [Vol. 40
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til Watson the Supreme Court never decided if the disparate impact
analysis could be applied to subjective practices like informal interviews,
"eyeball" tests that determined physical ability, and hiring or promotion
decisions that were left to the essentially unmonitored decisions of
supervisors.2"

In Watson, the petitioner applied for and was denied a promotion on
four separate occasions. First, she applied for the position of supervisor of
tellers. The bank chose a white male. She then applied for the position of
motor bank teller supervisor. This time the bank selected a white female.
Third, she again applied for an opening as supervisor of tellers. The bank
chose a white female. Finally, she again applied for an opening as motor
bank teller supervisor. As in the first case, the bank selected a white
male. 9 The Court said the problem with these decisions was that the
bank "had not developed precise and formal criteria for evaluating candi-
dates . . . .It relied instead on the subjective judgment of the supervi-
sors who were acquainted with the candidates and with the nature of the
jobs to be filled." 30

On October 21, 1981, Watson filed an employment discrimination suit
against respondent Fort Worth Bank and Trust."' The district court ana-
lyzed the facts under the disparate treatment theory and dismissed the
case, holding that Watson failed to demonstrate that the Bank's articu-
lated reasons for its promotion decisions were pretextual s.3  Watson ap-
pealed, arguing that the district court should have applied the disparate

blacks. In 1955 all but the labor department required a high school diploma for initial entry.
The company implemented the same requirement for a transfer from the coal handling de-
partment to an "inside department" (the three remaining departments). When the company
ceased restricting blacks to the labor department pursuant to the Act, the company ex-
panded the high school diploma requirement to include transfers from the labor department
to any other department. 401 U.S. at 426-29.

On July 2, 1965, the company also instituted a policy that required satisfactory achieve-
ment on two professionally developed tests before a worker could enter any of the depart-
ments except the labor department. This latter requirement did not apply to labor depart-
ment employees who were employed prior to the new requirement and who wished to
transfer to one of the other departments. The company also permitted those who wished to
transfer to an inside job, but who lacked a high school diploma, to do so upon achievement
of a satisfactory score on the two aptitude tests. The score needed to pass was approxi-
mately the same as the national median for high school graduates. The Court noted that the
company lacked discriminatory intent because the company helped its undereducated em-
ployees by financing two-thirds the cost of tuition for high school training. Id.

28. For an analysis of the applicability of the disparate impact analysis to subjective
employment practices see, Comment, Disparate Impact and Subjective Employment Crite-
ria Under Title VII, 54 U. CHi. L. REv. 957 (1987).

29. 798 F.2d at 793-94.
30. 108 S. Ct. at 2782.
31. 798 F.2d at 794.
32. Id.
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impact analysis rather than the disparate treatment analysis. The United
States Court of Appeals for the Fifth Circuit agreed with the trial court
that disparate treatment was the proper analysis for subjective promo-
tional systems.33

II. THE CouRT's OPINION

A. The Decision

In deciding that a court may apply disparate impact analysis in cases
concerning subjective employment practices, Justice O'Connor first dis-
cussed the evidentiary standards developed in individual and systemic
disparate treatment cases."' She then described the disparate impact test
developed in Griggs.3

Justice O'Connor pointed out that although there were distinguishing
features in the factual issues prevalent in disparate impact as compared
to disparate treatment cases, this did not "imply that the ultimate legal
issue is different than in cases where disparate treatment analysis is
used." 6 She also noted that the Court did not believe any less evidence
was necessary to hold a defendant liable in impact cases in which any
discrimination was unintentional than those in which there was discrimi-
natory intent.37 Instead, Justice O'Connor stated, "the necessary premise
of the disparate impact approach is that some employment practices,
adopted without a deliberately discriminatory motive, may in operation
be functionally equivalent to intentional discrimination.""

The Court then noted that all of its impact decisions since Griggs have
"involved standardized employment tests or criteria," 39 and "[in contrast
we have consistently used conventional disparate-treatment theory, in
which proof of intent to discriminate is required, to review hiring and
promotion decisions that were based on the exercise of personal judgment
or the application of inherently subjective criteria."' The Court, there-
fore, granted certiorari to resolve a conflict among the circuits over
whether they could apply the impact analysis in subjective criteria
cases.

41

The opinion then focused on the parade of horribles that the parties

33. Id. at 797.
34. 108 S. Ct. at 2784-85.
35. Id. at 2784.
36. Id. at 2785.
37. Id.
38. Id.
39. Id.
40. Id.
41. Id. at 2783.

[Vol. 401030
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presented. Plaintiff predicted that if subjective criteria could be immune
to the disparate impact analysis, then employers may either replace their
objective practices with subjective ones or add subjective practices to
their objective criteria. Either would have the effect of removing the prac-
tices from impact analysis.42 The defendant claimed that since some posi-
tions require subjective qualifications that were difficult, if not impossi-
ble, to measure by objective standards, and equally difficult to defend,
employers might covertly resort to preferential treatment for minorities
or quotas to avoid a suit.4 3 The Court determined that Congress sought to
avoid both of these alternatives." The Court acknowledged that its "deci-
sions in Griggs and succeeding cases could largely be nullified if disparate
impact analysis were applied only to standardized selection practices,"45

because the reasoning behind the Court's decision in Griggs was to halt
employment practices that were not intentionally discriminatory, but had
that effect." If courts cannot apply impact analysis to unintentionally
discriminatory practices simply because they are subjective or a combina-
tion of objective and subjective, this purpose is thwarted because only a
very narrow spectrum of impact cases, for example, standardized tests,
would be susceptible to impact analysis. Even this category could be ex-
empt if mixed with subjective criteria.

Accordingly, the Court also decided that courts should consider any
combination of subjective and objective criteria, however defined, subjec-
tive in nature." The Court noted that the impact test was equally suited
to both objective and subjective criteria because both types of cases in-
volve facially neutral practices that have discriminatory effects." Justice
O'Connor, however, also pointed out the fact that an employer leaves pro-
motion decisions to the unmonitored discretion of lower level supervisors
is not in itself enough to raise an inference of discriminatory conduct,
especially in small businesses in which delegation of authority is quite
common.50 This does not mean that the person who possesses such au-
thority is not acting without discriminatory intent, and "even if one as-
sumed that any such discrimination can be adequately policed through
disparate treatment analysis, the problem of subconscious stereotypes
and prejudices would remain."5" Thus, "[i]f an employer's undisciplined

42. Id. at 2786.
43. Id.
44. Id. at 2787-88.
45. Id. at 2786.
46. Id. at 2784.
47. Id. at 2786.
48. Id.
49. Id.
50. Id.
51. Id.

1989] 1031
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system of subjective decisionmaking has precisely the same effects as a
system pervaded by impermissible intentional discrimination, it is diffi-
cult to see why Title VII's proscription against discriminatory actions
should not apply." '"5

This finding, however, was the extent of the justices' agreement in the
case. The plurality" and the concurrence s expressed different views on
what the evidentiary standards should be in disparate impact cases that
concern subjective practices.

B. The Plurality Opinion

The plurality stated that the respondent's concerns about the effect ap-
plying disparate impact analysis to subjective employment practices
would have on employers and their ability to make important employ-
ment decisions had their greatest force when considering the issue of evi-
dentiary standards.55 The problem arises in the asserted difficulty in vali-
dating subjective selection criteria." Defendant asserted a plaintiff could
succeed in his claim by merely showing a gross statistical disparity be-
tween the effects of the practice on his protected group and the major-
ity.5 7 The defendant could defend itself only by showing a business neces-
sity for the criteria or practice. 5 The defendant argued that this showing
was difficult to make in many situations in which employers use subjec-
tive criteria.5 In addition, success in many jobs requires qualities subjec-
tive in nature that are difficult to measure." As a result of these difficul-
ties, the plurality acknowledged, employers may resort to using quota
systems, a practice that Title VII abhors as much as it does
discrimination. 1

In response to these concerns, the plurality noted that in establishing a
prima facie case, a plaintiff needs to do more than simply show a statisti-
cal disparity. He also must identify the specific practice challenged."

52. Id.
53. The plurality consisted of Chief Justice Rehnquist and Justices O'Connor, White,

and Scalia. Id. at 2782.
54. The concurrence consisted of Justices Blackmun, Marshall, and Brennan. Id. at 2791

(Blackmun, Marshall & Brennan, J., concurring).
55. Id. at 2787.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id. at 2788. Justice O'Connor stated that "[a]llowing the evolution of disparate im-

pact analysis to lead to this result (the use of quotas) would be contrary to Congress' clearly
expressed intent ... ." Id.

62. Id.

1032 [Vol. 40
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While this showing is normally not difficult, it may well be in cases in-
volving subjective practices . The difficulty increases when an employer
uses both objective and subjective practices because a plaintiff must iso-
late the specific practice responsible for the disparate impact, a require-
ment that poses potentially heavy evidentiary burdens.6 ' After the prac-
tice is identified, the plaintiff must show causation between the practice
and the discriminatory effect.' This showing may also be more difficult
when the employer uses subjective rather than objective practices.

Justice O'Connor then broke with precedent" by stating that the ulti-
mate burden of proving that the employer's practices have resulted in
discrimination rested with the plaintiff at all times. 7 She acknowledged
that in disparate impact cases the defendant has the burden of "showing
that any given requirement must have a manifest relationship to the em-
ployment in question,"'8 but then stated that "such a formulation should
not be interpreted as implying that the ultimate burden of proof can be
shifted to the defendant." e

In another break with precedent,"0 the plurality decided that once the
plaintiff has made out his prima facie case, the defendant need only pro-
duce evidence "that its employment practices are based on legitimate
business reasons. 71 Requiring the defendant employer merely to produce
evidence of a "manifest relationship to the employment in question" will
make it easier for the employer to defend itself in cases that concern chal-
lenged subjective practices.72 The plurality stated that the higher stan-
dards, presumably for the plaintiff, would be enough to deter employers
from resorting to using quotas or preferential treatment in business
decisions."

C. Blackmun's Concurring Opinion

Justice Blackmun wrote a concurrence with which Justices Brennan
and Marshall joined .7 Justice Blackmun agreed with the plurality that

63. Id.
64. Id.
65. Id.
66. The concurrence correctly pointed to Albemarle, Griggs, and Dothard v. Rawlinson,

433 U.S. 321 (1977), all of which placed the ultimate burden of proof on the defendant
employer. 108 S. Ct. at 2792.

67. 108 S. Ct. at 2784.
68. Id. at 2790 (quoting Griggs, 401 U.S. at 432).
69. Id.
70. See supra note 66.
71. 108 S. Ct. at 2790.
72. Id. (quoting Griggs, 401 U.S. at 432) (emphasis added).
73. Id.
74. Id. at 2792 (Blackmun, J., concurring).

103319891
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the plaintiff bears "the initial burden of proof."17' They disagreed, how-
ever, with the second step in the analysis. e With Albemarle, Griggs, and
Dothard v. Rawlinson" as authority, the concurrence maintained that "a
plaintiff who successfully establishes this prima facie case shifts the bur-
den of proof, not production, to the defendant to establish that the em-
ployment practice in question is a business necessity." ' This position dif-
fered from that of the plurality in two important ways. First, it denied
that the plaintiff retains the 'ultimate burden' of proof;79 and second, it
suggested that the nexus between the employment practice and its stated
justification should be tighter, a necessity rather than only a legitimate
reason.'

0

Justice Blackmun's concurrence argued that in a subjective criteria dis-
parate impact claim, once the plaintiff has presented a prima facie case,
the burden of proof then shifts to the defendant."1 The Court in Griggs
proclaimed that Congress was concerned with the "consequences of the
employment practices" and so "has placed upon the employer the burden
of showing that any given requirement must have a manifest relationship
to the employment in question."'12 In Albemarle and Dothard, the Court
placed the burden on the defendants to prove job relatedness. Accord-
ing to Justice Blackmun, under the disparate treatment analysis the
plaintiff's prima facie case leads only to the inference that the defendant
acted with improper intent, thus making it inappropriate to require the
defendant to prove that he has not done so. The Court was not willing to
presume the intent to discriminate' 4 For instance, in McDonnell Doug-
las, a disparate treatment case, the Court assigned to the employer only
the burden to "articulate some legitimate, nondiscriminatory reason.""
In a disparate impact case the plaintiff's prima facie case must show 'di-
rectly' that the defendant's practices have caused an 'improper effect.'
According to Blackmun, this difference in the character of the prima facie
case justified shifting the burden of proof to the defendant."

Relying on language in Dothard, Justice Blackmun stated that the

75. Id.
76. 433 U.S. 321 (1977).
77. 108 S. Ct. at 2792.
78. Id.
79. Id.
80. Id. at 2794.
81. Id. at 2792 (emphasis in original).
82. 401 U.S. at 432; 433 U.S. at 329.
83. 108 S. Ct. at 2794.
84. 450 U.S. at 253.
85. 411 U.S. at 802.
86. 108 S. Ct. at 2794 (Blackmun, J., concurring).

1034 [Vol. 40
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practice must be "necessary to safe and efficient job performance. 87 The
concurrence took issue with the plurality's implication that the em-
ployer's practices need only be based on "legitimate business reasons.""
Justice Blackmun criticized the plurality for borrowing the disparate
treatment standard articulated in McDonnell Douglas" as inappropriate
in light of a key distinction between the two tests." This distinction is
that if a defendant is trying only to show that he did not intend to dis-
criminate, then any legitimate reason will suffice.' If the defendant needs
to justify a practice that has excluded a substantial portion of a protected
class, then the magnitude of his burden must be greater.

Justice Blackmun argued that the need for the practice was intertwined
with the need for the burden shift to the defendant.2 He supported an
almost literal interpretation of the term "business necessity." 9 With
Griggs as his guide, he argued that there must be a significant correlation
between the criteria and the important aspects of the job. The criteria
must bear more than a "minimal relationship to job performance.""

III. ANALYSIS OF THE COURT'S OPINION

A. The Plurality

Writing for the plurality, Justice O'Connor took two significant depar-
tures from the evidentiary standards traditionally applied in a disparate
impact case; both of these departures occurred in a single paragraph of
the opinion. First, O'Connor stated "the ultimate burden of proving that
discrimination against a protected group has been caused by specific em-
ployment practice remains with the plaintiff at all times."" Once the
plaintiff makes out his prima facie case of disparate impact, she contin-
ued, "and when the defendant has met its burden of producing evidence
that its employment practices are based on legitimate business reasons,
the plaintiff must 'show that other tests or selection devices, without a
similarly undesirable racial effect, would also serve the employer's legiti-
mate interest in efficient and trustworthy workmanship.' ,,97 As the con-

87. Id. (quoting 433 U.S. at 331-32 n.14).
88. Id.
89. Id.; 411 U.S. at 802.
90. 108 S. Ct. at 2794.
91. Id.
92. Id.
93. Id.
94. Id.
95. Id.
96. Id. at 2790.
97. Id. (quoting Albemarle, 422 U.S. at 425).
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currence pointed out, this allocation of the burden of proof bears a closer
resemblance to the individual disparate treatment analysis than it does to
the analysis found in disparate impact cases."

The Court in Texas Department of Community Affairs v. Burdine,ee

an individual disparate treatment case, first stated that the "ultimate
burden of persuading the trier of fact that the defendant intentionally
discriminated against the plaintiff remains at all times with the plain-
tiff."100 The Court assigned the ultimate burden of proof by requiring the
plaintiff to prove his prima facie case and by requiring the defendant to
produce or articulate only a legitimate business reason for its action. If
the defendant produces this reason, the plaintiff must prove by a prepon-
derance of the evidence that the legitimate reasons offered by the defend-
ant were not its true reasons, but were a mere pretext for
discrimination.101

Justice O'Connor mimicked this same burden allocation in Watson. Ac-
cording to her plurality opinion, the plaintiff must prove his prima facie
case, and alternatively the defendant need only produce evidence that its
"employment practices are based on legitimate business reasons.'O'

Next, the plaintiff must "'show that other tests or selection devices...
would also serve the employer's legitimate interest in efficient and trust-
worthy workmanship.' ",'03 Hence, just as in disparate treatment cases,
the plaintiff must ultimately prove his case in the third 'stage' of the
presentation of evidence, unless, of course, the defendant fails to meet its
burden. In its previous disparate impact decisions, however, the Court
had always required the defendant to prove that its practice or require-
ment was either job-related or a business necessity.104

There was other language in the plurality's treatment of the case that
lightens the defendant's burden in disparate impact cases. As noted
above, Justice O'Connor stated that once a plaintiff has established his
prima facie case the defendant bears the burden of "producing evidence
that its employment practices are based on legitimate business rea-
sons."1e This language is quite similar to that used in McDonnell Doug-
las, in which the Court held that the employer must articulate "some le-

98. Id. at 2792 (Blackmun, J., concurring in part and concurring in the judgment).
99. 450 U.S. 248 (1980).

100. Id. at 253.
101. Id.
102. 108 S. Ct. at 2790.
103. Id. (quoting Albemarle, 422 U.S. at 425).
104. In various parts of the opinion, the plurality itself cited some of the cases that have

so held: Albemarle, 422 U.S. at 405; Washington v. Davis, 426 U.S. 229 (1975); New York
Transit Auth. v. Beazer, 440 U.S. 568 (1978).

105. 108 S. Ct. at 2790 (emphasis added).

[Vol. 401036



DISPARATE IMPACT

* gitimate, nondiscriminatory reason" for its actions.'10 Examples of
legitimate, nondiscriminatory reasons are: participation in unlawful con-

duct,1 0 7 lack of relative qualifications,'0 " and absence of a job vacancy. ' "
Thus, in individual disparate treatment cases, the defendant's burden of
proof, like the plaintiff's, is not particularly difficult, although the plain-
tiff's rebuttal burden may be in some cases.'10 This language, however, is

different from that found in previous disparate impact cases, starting
with Griggs, in which the Court mandated that the defendant's require-
ment or test be "related to job performance."'

The burden of proving business necessity is somewhat more difficult
than merely proving a legitimate business reason, although different cir-
cuits have applied different levels of difficulty." 2 As a result of the lan-
guage in Watson, the nature of the defendant's burden of proof in dispa-
rate impact cases appears to have taken on the less onerous tone of
disparate treatment cases. Other language in the plurality's opinion, how-
ever, suggests that while the Court has watered down the degree of the
defendant's burden of production rather than persuasion, the same can-
not be said for the nature of its burden. Although Justice O'Connor used
both the "based on legitimate business reasons" language and the tradi-
tional "job relatedness" language in her opinion," 3 the thrust seems to be
toward job relatedness. For example, she quoted job relatedness language
from New York Transit Authority v. Beazer'" and Washington v. Da-
vis,'" the only two citations used in that segment of the opinion in which

the Court discussed the nature of the employer's burden of proof. '"
Perhaps equally revealing is the following language: "In the context of

subjective or discretionary employment decisions, the employer will often
find it easier than in the case of standardized tests to produce evidence of
a 'manifest relationship to the employment in question.' 117 In one sen-
tence Justice O'Connor arguably summarized the plurality's characteriza-
tion of the test it believed applies to disparate impact cases concerning

106. 411 U.S. at 802.
107. Id. at 803.
108. 431 U.S. at 358 n.44.
109. Id.
110. In some cases it may be difficult to obtain evidence that adequately rebuts the em-

ployer's asserted, legitimate, and nondiscriminatory reason.
111. 401 U.S. at 431.
112. See Robinson v. Lorillard Corp., 444 F.2d 791 (4th Cir. 1971); Green v. Missouri

Pac. R.R., 523 F.2d 1290 (8th Cir. 1975) (for extreme examples of a high level of difficulty).
113. 108 S. Ct. at 2790.
114. 440 U.S. 568 (1978).
115. 426 U.S. 229 (1975).
116. 108 S. Ct. at 2790-91.
117. Id. at 2791 (quoting Griggs, 401 U.S. at 432).
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discretionary practices: The defendant need only produce evidence that
the challenged practice is job related. If this is the case, then the plurality
appears to have made only one departure from precedent rather than
two, having changed only the nature of the defendant's burden of proof.
While there appears to be little doubt that the plurality's depiction of
"production" as the degree of the defendant's burden of proof for a dis-
parate impact case is a departure from precedent, whether the degree of
this burden is such a departure may depend upon whether the Court in-
tended the phrase "based on" to weaken the connection required between
the business practice and the job at issue.11s

Two important questions arise when considering the divergence from
precedent upon which the plurality has embarked: Why the change?; and
does the plurality intend for the departure(s) to apply to all disparate
impact cases or only those that concern subjective practices? This section
will explore these questions.

Although more difficult than in cases concerning individual disparate
treatment, the plaintiff's burden in showing a prima facie case in a dispa-
rate impact suit is not an onerous one. In fact, in Watson Justice
O'Connor stated that identifying the specific employment practice chal-
lenged "has been relatively easy to do in challenges to standardized tests
... "' These are the types of tests often challenged in disparate im-
pact cases.120 In the usual impact case, the employer's burden, however, is
somewhat more difficult to carry, with the defendant being required to
prove job relatedness and still being vulnerable to the possibility that the
plaintiff will prove a less discriminatory practice would accomplish the
same goal.' 2" In Watson the roles are reversed, with the plaintiff's bearing
a newly assigned ultimate burden of proof and the employer's being re-
quired merely to produce evidence that the practice or requirement is job
related.

This switch suggests that the plurality agreed with the bank about the
difficulty, or impracticability, of proving that its subjective practices are
job related because of the very nature of subjective practices and the dif-
ficulty in validating them.12 Indeed, the plurality stated that in consider-
ing which evidentiary standards to apply to disparate impact cases that
concern subjective practices, "the concerns raised by respondent have
their greatest force. '12 s

118. Id. at 2790.
119. Id. at 2788.
120. See, e.g., Griggs, 401 U.S. at 424 and Teal, 457 U.S. at 440.
121. The difficulty of doing so is dependent upon what interpretation the particular

court gives to the "business necessity" requirement.
122. See 108 S. Ct. at 2787.
123. Id.
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That the plurality took careful note of both parties' predictions of what
would result if the Court did or did not find that disparate impact analy-
sis applied to subjective criteria, is evident in various parts of the opinion.
For example, Justice O'Connor, speaking for the majority, admitted that
the Court's "decisions in Griggs and succeeding cases could largely be
nullified if disparate impact analysis were applied only to standardized
selection practices.' ' 24 Later in the opinion, however, Justice O'Connor,
this time speaking only for the plurality, noted that its "extension of [the
disparate impact] theory into the context of subjective selection practices
could increase the risk that employers will be given incentive to adopt
quotas or to engage in preferential treatment."s The dissent in Connect-
icut u. Teal"' also noted the possibility of employers being forced to
adopt quota systems.

The question remains whether the justices who joined in the plurality
feel that the watered down version of the defendant's burden of proof and
the plaintiff's increased burden should apply only to impact cases con-
cerning subjective practices, or whether these corresponding burdens
should extend to all disparate impact cases. At least two commentators
have theorized that the "concepts of disparate treatment and disparate
impact are merging, with the lesser rebuttal burden in disparate treat-
ment becoming the survivor . . .""

While this may in fact be true, it would appear, in Watson at least, that
the weight of the evidence leans toward the applicability of the lesser
burden only in disparate impact cases that concern discretionary prac-
tices. First, Justice O'Connor stated that it was important to explain how
the evidentiary standards that apply in "these cases"'2 " should serve as
protection against the evils of quota hiring. The plurality then stated that
while the Court's "previous decisions offer guidance . . ., today's exten-
sion of disparate impact analysis calls for a fresh and somewhat closer
examination of the constraints that operate to keep that analysis within
its proper bounds.' '2

The "these cases" language suggests that the lesser burden the plural-
ity proposed should apply to all disparate impact cases, whether or not
they concern subjective criteria. Couple this language with the call for a
closer look at the constraints the standards impose to "keep that analysis
within its proper bounds,' 3  and there is a strong indication that the

124. Id. at 2786.
125. Id. at 2788.
126. 457 U.S. 440, 463 (1982) (Powell, J., dissenting).
127. Helfand & Pemberton, supra note 11, at 955.
128. 108 S. Ct. at 2788.
129. Id.
130.. Id.
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plurality saw the present burden allocation in impact cases as being con-
ducive to quota hiring and preferential treatment.

Along with the previously quoted statements regarding the extension of
the disparate impact analysis to subjective criteria, footnote number
two '' strongly suggests that the plurality's proposed watered down de-
fense burden was meant to apply only in impact cases that deal with dis-
cretionary practices. In this footnote the plurality noted that in other dis-
parate impact cases the Court has provided the lower courts with
evidentiary standards and thus should do so in the present case. Thus,
the Court extended the reach of the analysis to include impact cases in-
volving discretionary practices." 2 The plurality then stated that it did not
"believe that each verbal formulation used in prior opinions to describe
the evidentiary standards in disparate impact cases is automatically ap-
plicable in light of today's decision. 1 3 3 This suggests that the standards
used in the usual impact case do not well serve the peculiar aspects of
subjective criteria, and thus a new standard is necessary. As stated in the
same footnote, the plurality's reason for this, is that Congress' express
prohibition of quota hiring or preferential treatment "requires . . .that a
decision to extend the reach of disparate impact theory be accompanied
by safeguards against the result that Congress clearly said it did not in-
tend."' " This not only indicates that the plurality's new evidentiary stan-
dard is meant to apply only to subjective practices, but also bolsters the
view that the plurality intended the new standard as a compromise be-
tween the two extreme outcomes that the parties predicted.

There is another interesting aspect of Justice O'Connor's plurality
opinion in its final paragraph."" There, Justice O'Connor essentially told
the defendant bank how it could prevail on remand by suggesting that
the number of employees involved at the bank was too small for applica-
tion of disparate im pact. After noting that neither the district court nor
the court of appeals had evaluated the statistical evidence to determine
whether the plaintiff carried her burden of making out a prima facie case
under the disparate impact theory, Justice O'Connor observed that "[iut
may be that the relevant data base is too small to permit any meaningful
statistical analysis."13' Thus, it is fairly certain that Ms. Watson will not
prevail on remand.

131. Id. at 2788 n.2.
132. Id.
133. Id.

134. Id.
135. Id. at 2791.

136. Id.
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B. Analysis of the Concurrence

On the issue of whether the defendant should bear the burden of proof
at the second stage of the analysis, Justice Blackmun chose not to distin-
guish subjective from objective disparate impact cases.137 Justice Black-
mun stated that making an employer's use of subjective criteria easier to
defend by requiring only a burden of production "would encourage em-
ployers to abandon attempts to construct selection mechanisms subject to
neutral application for the shelter of vague generalities. '" " If an em-
ployer does not clearly define its criteria, it will be difficult for a court to
determine whether the employer "actually considered" the criteria in
question.139 The less defined the criteria, the more open to abuse it be-
comes. Thus, if the burden is on the defendant to show the correlation to
job relatedness he will be under pressure to define specifically his
criteria.1

40

The concurrence's goal of encouraging employers to use objective crite-
ria exacerbates the problem for employment decisions that by their na-
ture must take some subjective criteria into account. The concurrence ar-
gued that difficulty in measuring the job-relatedness of subjective criteria
should "not free an employer from its burden of proof"141 since "a variety
of methods are available for establishing the link between these selection
processes and job performance . . . ."I' Justice Blackmun noted that
valid means of establishing business necessity can include nationwide
studies, expert testimony, and past experiences, depending on the circum-
stances.14 3 Employers might not be as likely to resort covertly to the use
of quotas if they know they can prevail in court by defining their criteria
clearly. By bearing the burden of proof, employers will not succeed in
some cases. From a public policy perspective one must ask the question
whether it is better for the analysis to fail on the side of a statistically
disadvantaged class or on the. side of an employer whose employment de-
cisions require subjective criteria.

While criticizing the plurality for mixing the disparate treatment and
disparate impact tests, the concurrence took its own liberty with prece-
dent. Justice Blackmun's opinion gave a very rigid interpretation of busi-
ness necessity." 4 In Griggs the Court determined that "[t]he touchstone

137. Id. at 2792 (Blackmun, J., concurring).
138. Id. at 2797.
139. Id. at 2796.
140. Id.
141. Id.
142. Id. at 2795.
143. Id. at 2795-96.
144. Id. at 2792.
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is business necessity"1"land that the employment practice must "be
shown to be related to job performance."4 " The Court in subsequent
cases focused on "job relatedness" rather than actual "necessity.' 4

7

Moreover, the Court has not followed the strict formulation expressed in
Dothard that the practice must correlate to a trait that is "essential to
good job performance."

' 8

The concurrence strongly resisted what many consider a recent trend
by the Court to diminish the defendant's burden in disparate impact
cases and to merge disparate impact and disparate treatment.'" One
commentator has noted that Beazer and Davis both represent "backslid-
ing from Griggs."'60 The Court in Davis proclaimed that a mere "positive
relationship" between the employment practice and job performance
would be "sufficient" to meet the job relatedness requirement.'' In
Beazer the Court accepted the defendant's claim of job relatedness with-
out requiring detailed proof.'" These decisions are similar to Chief Jus-
tice Rehnquist's concurrence in Dothard in which he asserted that a mere
articulation of a job-related reason was enough to satisfy defendant's
burden. s

Beazer and Davis, arguably, are not representative applications of the
disparate impact test.'" Dothard, decided after Davis, and Teal,"' de-
cided after Beazer, are consistent "with the disparate impact principle in
Griggs.""6 Quoting from Griggs that the employer must demonstrate that
"any given requirement [has] a manifest relationship to the employment
in question,"' 5 7 Teal suggests that the Court has returned to, if it ever
left, the job relatedness standard.5 s

Since the tests in disparate impact and disparate treatment cases are
parallel, the Court may have an inclination to transpose elements of one

145. 401 U.S. at 431.
146. Id.
147. See text accompanying supra notes 88-95.
148. 433 U.S. at 331.
149. See Furnish, A Path Through the Maze: Disparate Impact and Disparate Treat-

ment Under Title VII of the Civil Rights Act of 1964 After Beazer and Burdine, 23 B.C.L.
REv. 419, 444-45 (1982).

150. Helfand & Pemberton, supra note 11, at 965.
151. 426 U.S. at 250.
152. 440 U.S. at 587.
153. 433 U.S. at 340 (Rehnquist, J., concurring).
154. The Court decided Davis on the issue of Equal Protection, 426 U.S. at 238-39;

Beazer concerned the rights of methadone users to have jobs in public transportation that
had at least an "important impact" on the overall system, 440 U.S. at 570-71.

155. 457 U.S. 440 (1982).
156. Helfand & Pemberton, supra note 11, at 967.
157. 457 U.S. at 446 (quoting Griggs, 401 U.S. at 432).
158. Helfand & Pemberton, supra note 11, at 967.
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test to the other even if logically inappropriate. 159 Texas Department of
Community Affairs v. Burdine,'" in which the Court applied the dispa-
rate treatment analysis,"s presents this danger even though it recognized
that the "factual issues" in the two are "distinct."' 2 "[Tihe implication
in Burdine remains that the nature of the defendant's burden in a Title
VII case is a response to the degree of hardship imposed upon the plain-
tiff to establish his prima facie case. This principle may have important
ramifications in disparate impact cases.'1 3 This reasoning suggests that
because the plaintiff's burden in Griggs and Dothard "may properly be
described as 'not onerous,' . it seems reasonable to anticipate a paral-
lel diminution of the defendant's burden ....

IV. CONCLUSION

In Watson v. Fort Worth Bank & Trust, the plurality and concurrence
agreed that courts may apply the disparate impact analysis in employ-
ment discrimination cases that deal with subjective criteria. The issue
that divided the Court is how it should apply disparate impact in these
situations. The plurality argued that the plaintiff should bear the burden
to produce legitimate reasons for its business decisions.1 0 The concur-
rence disagreed, stating that after the plaintiff has established a prima
facie case, the defendant has the burden to prove job relatedness.'
Neither side has completely followed the cases that deal with disparate
impact of objective criteria. Both have attempted to deal with the diffi-
culty of showing the relevance of a subjective criteria to a business deci-
sion. The question of who should bear that burden must eventually be
decided by the full court.

While the authors can appreciate the plurality's, and the respondent
bank's, concerns regarding the difficulty of defending subjective practices
against charges of disparate impact, as a matter of policy' the eviden-
tiary burdens that apply to cases concerning objective practices should
apply to those concerning subjective practices as well. As the concurrence
pointed out, in cases of alleged intentional discrimination, a plaintiff's es-

159. Furnish, supra note 149, at 444-45.
160. 450 U.S. 248 (1981).
161. Id. at 250.
162. Id. at 252 n.5.
163. Furnish, supra note 149, at 435; see 450 U.S. at 252-53.
164. Furnish, supra note 149, at 436.
165. 108 S. Ct. at 2782-91.
166. Id. at 2791-97.
167. By policy the authors are referring to the Court's decision in Griggs and subsequent

cases to attempt to remedy the discriminatory effects of a practice even though no discrimi-
natory intent was present.
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tablishing his prima facie case raises only an inference of discriminatory
intent on the employer's part. In disparate impact cases, however, upon
presentation of his prima facie case, the plaintiff has given direct evi-
dence of an improper effect of the employer's actions.1 8 Thus, it is appro-
priate that the defendant bear the burden of proving that its criteria is in
fact a business necessity.

THOMAS K. BOND
TODD J. SANDERS

168. 108 S. Ct. at 2793-94.
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