
Pierce v. Underwood: Equal Access To
Justice Act-Standards Defined By The

High Court

I. INTRODUCTION

The Supreme Court granted certiorari in Pierce v. Underwood' to re-
solve a conflict in the courts of appeals over important questions concern-
ing the interpretation of the Equal Access to Justice Act (hereinafter "the
EAJA" or "the Act").2 The EAJA is a fee shifting statute that provides
that a prevailing party in a civil suit brought by or against the United
States will receive attorney fees and other expenses unless the court finds
the position of the government is substantially justified or special circum-
stances make an award unjust.3 The Act also provided that the courts
shall base attorney fees upon prevailing market rates but shall not award
attorney fees in excess of seventy-five dollars per hour unless the court
finds special factors justify a higher fee.4 In a decision in which the jus-
tices divided into three factions," the Court addressed the issues of the

1. 108 S. Ct. 2541 (1988).
2. Equal Access to Justice Act, Pub. L. No. 96-481, 96 Stat. 2325 (1980) (codified as

amended at 5 U.S.C. § 504 (Supp. IV 1986) and 28 U.S.C. §'2412 (Supp. IV 1986)) [hereinaf-
ter EAJA]. See Hill, An Analysis and Explanation of the Equal Access to Justice Act, 19
ARIZ. ST. L.J. 229, 230 (1987), for an historical overview of the EAJA as amended and rein-
stated in 1985.

3. Section 2412(d)(1)(A) of Title 28 provides that:
Except as otherwise specifically provided by statute, a court shall award to a pre-
vailing party other than the United States fees and other expenses, in addition to
any costs awarded pursuant to subsection (a), incurred, by that party in any civil
action (other than cases sounding in tort), including proceedings for judicial re-
view of agency action, brought by or against the United States in any court having
jurisdiction of that action, unless the court finds that the position of the United
States was substantially justified or that special circumstances make an award
unjust.

28 U.S.C. § 2412(d)(1)(A) (Supp. IV 1986).
4. Id. § 2412(d)(2)(A)(ii).
5. Justice Scalia delivered the opinion of the Court. All participating members joined in

Part I; a summary of the facts in dispute. The Court then splintered into three groups that
merged, divided, and recombined to garner a majority on each of the remaining four parts.
Chief Justice Rehnquist and Justice Stevens joined Justice Scalia throughout, except for the
last three lines of Part V. Justices Brennan, Marshall, and Blackmun joined Justice Scalia
in Parts II and IV. Justice Brennan, joined by Justices Marshall and Blackmun, filed an
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appropriate standard of review, the proper interpretation of substantially
justified, and the special factors on which courts may rely in fixing attor-
ney fees under the EAJA.0 Speaking for a majority of the Court, Justice
Scalia found "abuse of discretion" to be the appropriate standard of ap-
pellate review for determining whether the government's litigation posi-
tion in civil actions covered by the Act is substantially justified under the
EAJA.' The Court then held that substantially justified means "justified
in substance or in the main."' The Court said that the "special factors"
relied upon by the district court were applicable to a broad spectrum of
litigation, were no more than routine reasons supporting market rates,
and were not sufficiently "special" to qualify as "special factors."9

This Note will sketch the history of the EAJA from its inception in
1980 to its amendment in 1985 and will highlight the ambiguities in the
statute that caused the conflicting interpretations among the appellate
courts. The Note will then outline the facts of Underwood. The Note will
primarily focus on Parts II and III of the Supreme Court's decision in
Underwood. The Court in Part II established the appropriate appellate
standard of review of a district court's determination of whether the gov-
ernment's position was substantially justified." The Court in Part III re-
solved the conflict among the appellate courts concerning the meaning of
the phrase "substantially justified."" The Note will then briefly address
how the Court applied the standard of review to the Underwood facts and
the Court's interpretation of the "special factors" used in determining the
amount of the attorney fees to award. A critique of the Court's decision
concludes that as a practical matter the Underwood decision will have
little effect on attorney fees awards under the EAJA.

Il. BACKGROUND

A. History of the Statute

The purpose of fee shifting under the EAJA was to eliminate economic
deterrents to individuals contesting unreasonable governmental action

opinion concurring in part and concurring in the judgment. Justices White and O'Connor
joined Justice Scalia in Parts III and V. Justice White joined by Justice O'Connor filed an
opinion concurring in part and dissenting in part. Justice Kennedy took no part in the deci-
sion. 108 S. Ct. at 2544.

6. Id. at 2545-46.
7. Id. at 2548.
8. Id. at 2550.
9. Id. at 2554.

10. Id. at 2546-49.
11. Id. at 2549-51.
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when the government's position was substantially unjustified."2 In Spen-
cer v. NLRB,'3 the circuit court summarized the history leading to the
enactment of the EAJA. The starting point was the "American Rule," the
longstanding doctrine under which each party must pay his own counsel's
costs. 4 The only two narrow exceptions to the rule occur when the losing
party "has acted in bad faith, vexatiously, wantonly, or for oppressive
reasons, '' 5 or situations in which an individual litigant has conferred a
benefit on a group by successfully maintaining a suit, allowing him to col-
lect counsel costs from the beneficiaries at the discretion of the court."
The United States has been even less vulnerable to an award of attorney
fees than a private party. 7 Government protection derived from sover-
eign immunity and 28 U.S.C. § 2412,18 which the courts, prior to the
EAJA's amendment, "consistently construed as immunizing the United
States against attorney's fees awards absent clear or express statutory au-
thority to the contrary." 9

Because Congress and the circuit courts subjected the restrictive Amer-
ican rule to persistent attack, 0 the federal courts began to experiment
with alternative, more liberal fee shifting rules.2 In Alyeska Pipeline
Service Co. v. Wilderness Society,2" the Supreme Court halted the judi-
cial fee shifting innovations, concluding that because of the importance
and complexity of the field, "it is apparent that the circumstances under
which attorneys' fees are to be awarded and the range of discretion of the
courts in making those awards are matters for 'Congress . ".2.."8 Four
years later Congress passed the EAJA in response to the "Court's invita-
tion and self-abnegation. 12 4 It was at the end of this four year period that
the District Court for the Central District of California was supervising
the settlement in Underwood.28

The section of the Act relevant to Underwood is section 2412(d)(1)(A)
that states in relevant part:

12. Watford v. Heckler, 765 F.2d 1562, 1566 (11th Cir. 1985).
13. 712 F.2d 539 (D.C. Cir. 1983).
14. Id. at 543.
15. Id. (quoting F.D. Rich Co. v. United States, 417 U.S. 116, 129 (1974)).
16. Id.
17. Id.
18. 28 U.S.C. § 2412 (Supp. IV 1986).
19. 712 F.2d at 544 (quoting NAACP v. Civiletti, 609 F.2d 514, 516 (D.C. Cir. 1979)).
20. Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 260-69 (1974) (citing 27

congressional acts and 6 cases from different circuits attacking the American Rule).
21. 712 F.2d at 544.
22. 421 U.S. 240 (1974).
23. Id. at 262.
24. S. REP. No. 1011, 94th Cong., 2d Sess. 4, reprinted in 1978 U.S. CoDE CONG. & ADMIN.

NEWS 5908-5911.
25. Underwood v. Pierce, 761 F.2d 1342, 1344 (9th Cir. 1985).
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a court shall award to a prevailing party other than the United States
fees and other expenses, ... incurred by that party in any civil action
...brought by or against the United States in any court having jurisdic-
tion of that action, unless the court finds that the position of the United
States was substantially justified or that special circumstances make an
award unjust.2

The court in Spencer had previously found that several of the Act's
crucial terms were distressingly ambiguous-notably "the position of the
United States" and "substantially justified. 2 7 Being experimental, the
Act contained a sunset provision for automatic repeal unless Congress re-
enacted it before October 1, 1984.28 Initial proposals to reenact an
amended EAJA met with presidential objections and a veto.2 When Con-
gress redrafted the legislation along lines acceptable to the administra-
tion, it clarified that the "position of the United States" was broader than
the government's litigation position and included government activity
that formed the basis for the litigation.3 0 The Act did not permit inquiry
into governmental conduct not at issue in the principal litigation. 1

Left unresolved, however, was the question of congressional intent on
the interpretation of "substantial justification." The 1985 Amendment 2

added no clarifying language. Neither did Congress specify the standard
of review appellate courts were to exercise, 8 nor did it expand on the

26. 28 U.S.C. § 2412 (d)(1)(A) (Supp. IV 1986).
27. 712 F.2d at 546.
28. EAJA 4 204(c) (codified at 28 U.S.C. § 2412 (Supp. V 1981)).
29. Memorandum of Disapproval of H.R. 5479, 20 WEEKLY COMP. PRES. Doc. 1814-15

(Nov. 8, 1984).
30. 712 F.2d at 239-40. Congress amended 28 U.S.C. § 2412(d)(1)(B) in 1986 to provide:

Whether or not the position of the United States was substantially justified shall
be determined on the basis of the record (including the record with respect to the
action or failure to act by the agency upon which the civil action is based) which is
made in the civil action for which fees and other expenses are sought.

29 U.S.C. § 2412(d)(1)(B) (Supp. IV 1986).
31. 29 U.S.C. § 2412 (d)(1)(B).
32. Equal Access to Justice Act, Extension and Amendment, Pub. L. No. 99-80, 99 Stat.

183 (1985) (codified as amended at 5 U.S.C. § 504 (Supp. IV 1986) and 28 U.S.C. § 2412(a),
(b), (d)(1)(A), (d)(1)(B) & (d)(2) (Supp. IV 1986)) [hereinafter EAJA Amendment].

33. See HR. REP. No. 99-120, 99th Cong., 1st Sess. 9, reprinted in U.S. CODE CONG. &
ADMIN. NEWS 132, 138, which states that "[b]ecause . . .Congress rejected a standard of
'reasonably justified' in favor of 'substantially justified,' the test must be more than mere
reasonableness." The legislative history also states that the courts that found substantial
justification to mean more than merely reasonable were correct in their interpretation. Id.

34. EAJA Amendment § 1, 99 Stat. at 184, did change the standard of review from abuse
of discretion to substantial justification under 5 U.S.C. § 504(c)(2), the codification of that
portion of EAJA covering agency actions. 28 U.S.C. 2412 codifies the portion of EAJA cover-
ing judicial proceedings. 28 U.S.C. § 2412 (Supp. IV 1986).
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meaning of "special factor" in section 2412(d)(2)(A)(ii). 5 This section
provided that "attorney fees shall not be awarded in excess of $75 per
hour unless the court determines that an increase in the cost of living or a
special factor, such as the limited availability of qualified attorneys for
the proceedings involved, justifies a higher fee."3 Consequently, Congress
left open to judicial interpretation several important provisions of the
Act.

In Underwood, Justice Scalia pointed out the conflict between the
courts of appeals by comparing Underwood with Dubose v. Pierce." The
underlying facts, the payment of operating subsidies by the Department
of Housing and Urban Development (HUD) to owners of low income
housing projects, were essentially the same in both cases. 38 The Second
Circuit in Dubose, however, held that the district court's determination of
attorney fees under the EAJA was a conclusion of law subject to de novo
review.3 9 Placing the burden of proof on the government to prove that its
position was substantially justified, the circuit court held that "HUD
ha[d] borne its burden of proving that its litigation position, albeit ulti-
mately unsuccessful, was not unreasonable."' 0 The holdings of the Second
Circuit were in direct conflict with those of the Ninth Circuit in Under-
wood.41 Thus, the circuit courts set the stage and the Supreme Court took
the opportunity to step in.

B. The Facts of Underwood

The Underwood litigation arose from a decision by the Secretary of
Housing and Urban Development not to implement an "operating sub-
sidy" program' authorized by the Housing and Community Development
Act of 1974 (HCDA).' 3 Under the program the Secretary could make pay-

35. 28 U.S.C. § 2412(d)(2)(A)(ii). Prior to 1985 the issue of what constituted "special
factors" needed to raise the hourly rate in excess of the $75 hourly cap was not an area
litigated as extensively as some other provisions of the EAJA. In Action on Smoking &
Health v. C.A.B., 724 F.2d 211, 218 (D.C. Cir. 1984), the court did address special factors.
The court held that the provisions of EAJA were not incompatible with the special factor
inquiry laid out in Copeland v. Marshall, 641 F.2d 880, 905-08 (D.C. Cir. 1980) (en banc).
Special factors included the contingent nature of success, delay in payment, and the quality
of representation. 724 F.2d at 218.

36. 28 U.S.C. § 2412(d)(2)(A)(ii) (Supp. IV 1986).
37, 761 F.2d 913 (2d Cir. 1985), cert. pending, 108 S. Ct. 2545 (1988).
38. 761 F.2d at 916.
39. Id. at 917.
40. Id. at 917-18.
41. Compare Dubose v. Pierce, 761 F.2d 913 (2d Cir. 1985) with Underwood v. Pierce,

761 F.2d 1342 (9th Cir. 1985).
42. 761 F.2d at 1344.
43. Housing and Community Development Act of 1974, Pub. L. 93-383, 88 Stat. 633
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ments to owners of government-subsidized apartment houses to cover in-
creases in local taxes and utilities.4 ' The purpose of the provision was to
prevent landlords from shifting cost increases to low income tenants
through rent increases." The Secretary accumulated a rental reserve fund
to finance the operating subsidy, but refused to distribute it."

Underwood brought a class action on behalf of tenants nationwide who
resided in apartments subsidized under the HCDA.'7 The district court
granted summary judgment and entered a permanent injunction and writ
of mandamus, requiring the Secretary to distribute the fund.4 On appeal
the Supreme Court stayed the mandate; 4 at the same time it granted
certiorari in Ross v. Community Services"0 and Abrams v. Hill 1 as the
two cases raised identical claims. Before the Court heard these cases, the
parties in all three suits entered into a settlement agreement.2 The Sec-
retary agreed to deposit sixty million dollars in a settlement fund that the
court would distribute to owners of housing subsidized under the HCDA
or directly to those tenants who paid increased rental payments because
the HCDA had not implemented the operating subsidy. 3 The District of
Columbia court transferred the case to the Central District of California
because the settlement activities centered in Los Angeles."

In 1980, during the time the California district court was supervising
the execution of the settlement agreement, Congress enacted the EAJA15

(codified as amended at 12 U.S.C. § 1715z-l(f)(3) and (g) (Supp. I 1983)) [hereinafter
HCDA].

44. 761 F.2d at 1344.
45. Id.
46. Id.
47. Id. In addition, in nine other federal district courts plaintiffs successfully challenged

the Secretary's decision. The district court in Underwood v. Pierce, 547 F. Supp. 256 (C.D.
Cal. 1982) listed 17 cases filed to assert the same rights as those in Underwood. 547 F. Supp.
at 257-58 n.1.

48. 761 F.2d at 1344. See Underwood v. Hills, 414 F. Supp. 526, 532 (D.D.C.), aff'd, Hills
v. Underwood, 429 U.S. 892 (1976).

49. 108 S. Ct. at 2545.
50. Ross v. Community Servs., 544 F.2d 514 (4th Cir. 1976), cert. granted sub nor. Har-

ris v. Ross, 431 U.S. 928 (1977).
51. Abrams v. Hill, 547 F.2d 1062 (9th Cir. 1976), cert. granted sub nom. Harris v.

Abrams, 431 U.S. 928 (1977).
52. 761 F.2d at 1344.
53. Id.
54. Id.
55. See supra note 2. The portion relevant to Underwood was codified at 28 U.S.C. §

2412 and provided:
(d)(1)(A) Except as otherwise specifically provided by statute, a court shall award
to a prevailing party other than the United States fees and other expenses ....
incurred by that party in any civil action ... brought by or against the United
States .... unless the court finds that the position of the United States was sub-

1006 [Vol. 40



EAJ ACT

Underwood sought a fee award for her attorneys under the EAJA.66 The
district court held that the EAJA entitled Underwood, as the prevailing
party, to attorney fees.57 The court calculated the fees based on 3,304
hours of service at an hourly rate in excess of the seventy-five dollar
cap.6 8 The awarded fees ranged from $80 to $120 per hour, based on pre-
vailing market rates and the individual attorney's expertise."9 The result
was $322,700,1o to which the court applied (because of "special factors") a
multiplier of three and a half, for a total award of $1,129,450."1

On appeal the Ninth Circuit Court of Appeals held that the district
court had not abused its discretion in finding that the Secretary's position
was not substantially justified;"2 and that rates ranging from $80 to $120
per hour were appropriate because the litigation was complex and pro-
tracted, and the attorneys possessed the special skills needed to handle
the litigation and settlement activities.63 The court then held that the
district court was not justified in using the multiplier because "the statu-
tory limit is so precise, we refuse to inflate it by 350% without a stronger
indication that Congress intended for us to do so."" The court then re-
duced the award to $322,700.6 The Supreme Court granted the Secre-
tary's petition for certiorari. 6s

Writing for the majority, Justice Scalia stated that in Underwood the

stantially justified or that special circumstances make an award unjust ....
(2) For the purposes of this subsection-
(A) 'fees and other expenses' includes. . . reasonable attorney fees (The amount
of fees awarded under this subsection shall be based upon prevailing market rates
for the kind and quality of the services furnished, except that . . .(ii) attorney
fees shall not be awarded in excess of $75 per hour unless the court determines
that an increase in the cost of living or a special factor, such as the limited availa-
bility of qualified attorneys for the proceedings involved, justifies a higher fee.)[.]

28 U.S.C. § 2412(d)(1)(a) & (2)(A) (Supp. IV 1986).
56. 761 F.2d at 1344.
57. Id.
58. Id.
59. Id.
60. Computation of attorney fees begins by calculating a "lodestar" fee determined by

the number of hours expended on the case multiplied by a reasonable hourly rate. The court
may then raise or lower the lodestar based on other judicially permissible factors. J. BEN-
NEr, WINNING ATTORNEYS' FEES § 3.04 (1985). The lodestar is "presumably" the reasonable
fee. Blum v. Stenson, 465 U.S. 886, 897 (1984). Under the EAJA, $75 is the maximum hourly
rate permitted in determining the lodestar unless the court determines that an increase in
the cost of living or a special factor justifies a higher fee. See supra note 55.

61. 761 F.2d at 1344.
62. Id. at 1346.
63. Id. at 1347.
64. Id. at 1348.
65. Id.
66. 108 S. Ct. at 2546.
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Ninth Circuit Court of Appeals properly applied an abuse of discretion
standard of review, which is deferential to the district court.6 7 Joined by
Justice O'Connor, Justice White dissented and urged a de novo review
based on the general rule of de novo review of legal issues and the need to
foster consistency and predictability in EAJA litigation.s The Court then
held that "substantially justified" means "justified in substance or in the
main-that is, justified to a degree that could satisfy a reasonable per-
son."6 9 In concurrence, Justice Brennan, joined by Justices Marshall and
Blackmun, proposed that the government should be able to avoid paying
attorney fees under the EAJA only if it can clearly show a solid basis for
its position in both law and fact.70

III OPINION AND ANALYSIS

A. Standard of Review-Part II of the Opinion

The Majority Opinion. Until Underwood, no circuit had seriously
questioned the appropriate standard of review for a district court's deter-
mination that the government's position was not substantially justified in
an EAJA case. 7 ' The lack of an explicit standard of review in this area
resulted in various standards and various applications of similar stan-
dards among the circuits.72 The Court in Pullman-Standard v. Swint 7

3

stressed that unclear standards of review can be dangerous animals.74

Justice Scalia and five other justices ended the confusion by holding that

67. Id. at 2546-47.
68. Id. at 2560 (White & O'Connor, JJ., dissenting).
69. Id. at 2550.
70. Id. at 2557 (Brennan, Marshall & Blackmun, JJ., concurring).
71. Id. at 2546.
72. See United States v. Yoffe, 775 F.2d 447 (1st Cir. 1985) (de novo review); Boudin v.

Thomas, 732 F.2d 1107 (2d Cir. 1984) (de novo review); Brinker v. Guiffrida, 798 F.2d 661
(3d Cir. 1986) (de novo review); Pullen v. Bowen, 820 F.2d 105 (4th Cir. 1987) (de novo
review); Knights of Ku Klux Klan v. East Baton Rouge Parish School Bd., 679 F.2d 64 (5th
Cir. 1982) (abuse of discretion); Sigmon Fuel Co. v. Tennessee Valley Auth., 754 F.2d 162
(6th Cir. 1985) (de novo review); United States v. Estridge, 797 F.2d 1454 (8th Cir. 1986) (de
novo review); Foster v. Tourtellotte, 704 F.2d 1109 (9th Cir. 1983) (abuse of discretion re-
view); Haitian Refugee Center v. Meese, 791 F.2d 1489 (11th Cir. 1986) (de novo review).
But see Kessler v. United States, 766 F.2d 1227 (8th Cir. 1985) (abuse of discretion stan-
dard); Ashburn v. United States, 740 F.2d 843 (11th Cir. 1985) (abuse of discretion review).

73. 456 U.S. 273 (1982).
74. Id. at 290. The Court decided to ignore the Fifth Circuit's application of one defini-

tion of the clearly erroneous rule, because the circuit court had said earlier that the rule was
inapplicable. Id. It is interesting to note the contrast in how the Court handled the Fifth
Circuit's application of the standard of review and how the Court set the standard of abuse
of discretion review in Underwood, but applied de novo review.
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the appropriate standard was an abuse of discretion reviews.7 The major-
ity supported its decision by statutory interpretation and by defining the
question of substantial justification as a mixed question of law and fact,
with the primary emphasis on fact."

In addressing the statutory interpretation of the EAJA, the majority
noted that most statutes do not specifically mandate a standard of appel-
late review.7 Two exceptions to this general rule are the Civil Rights
Act78 and the Clean Air Act;7 9 each statute sets out a specific standard of
appellate review. In the absence of a mandated standard, the standard of
review is usually determined by a long history of appellate practice.80 The
EAJA does not give the district courts any clear statutory standard of
review, and no "historical tradition exists" for the courts to follow.' The
EAJA provides that attorney fees shall be awarded "unless the court
finds that the position of the United States was substantially justified."'82

The Court placed significant emphasis on the words "the court finds."8

Justice Scalia states that this language, as opposed to "simply 'unless the
position of the United States was substantially justified,' emphasizes the
fact that the determination" of which positions are substantially justified
is for the district court to make." He further noted Congress' use of the
language "the court finds" suggested that Congress intended to give some
deference to the district court on appeal.e6 Justice Scalia read the lan-
guage of the statute as pointing toward a more relaxed standard of
review.8"

Even without explicit statutory language, the Court could derive abuse
of discretion from related provisions of the EAJA that require adminis-
trative agencies to award attorney fees to a prevailing party if the govern-
ment's position is not substantially justified.s An appellate court can
only reverse an administrative agency's decision if the reviewing court
"finds that the failure to make an award ...was unsupported by sub-

75. 108 S. Ct. at 2546-47.
76. Id.
77. Id. at 2546.
78. Civil Rights Act, Pub. L. No. 94-559, 90 Stat. 2641 (codified as amended at 42 U.S.C.

§ 1988 (1982)) [hereinafter Civil Rights Act].
79. Clean Air Act, Pub. L. No. 91-604, 84 Stat. 1706 (codified as amended at 42 U.S.C. §

7604 (1982)).
80. 108 S. Ct. at 2546.
81. Id.
82. 28 U.S.C. § 2412(d)(1)(A) (Supp. IV 1986).
83. 108 S. Ct. at 2547.
84. Id.
85. Id.
86. Id.
87. Id.
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stantial evidence."" The evidentiary question is a question of fact that
requires review only if the agency's decision was clearly erroneous.", The
Court held in Hensley v. Eckerhart'O that under section 1988 of the Civil
Rights Act," the district court has discretion in determining the amount
of the attorney fee award." Because administrative agency decisions and
litigation under the Civil Rights Act" required abuse of discretion review
and Congress used statutory language implicating abuse of discretion, the
Court concluded that this same standard applied to EAJA litigation."

An important initial determination that the Court made in Underwood
was whether to label the issue of the justification of the government's
position as one of fact or law." In Underwood, Justice Scalia labeled the
question of what constitutes substantially justified in EAJA cases as a
mixed one of law and fact." When Justice Scalia affixed this label to the
question, the appropriate standard of review automatically fell into place.
Federal Rule of Civil Procedure 52(a) sets out only two distinct stan-
dards-questions of law are reviewed de novo and questions of fact are
reviewed for clear error.7 The rule does not discuss mixed questions of
law and fact. s By case law formulation, a mixed question of law and fact
requires an abuse of discretion review." The Court stated in Miller v.
Fenton:'ee

At least in those instances in which Congress has not spoken and in
which the issue falls somewhere between a pristine legal standard and a
simple historical fact, the fact/law distinction at times has turned on a
determination that, as a matter of the sound administration of justice,
one judicial actor is better positioned than another to decide the issue in
question. 101

88. Id. (quoting 5 U.S.C. § 504(a)(1) & (c)(2) (Supp. V 1987)). See also 5 U.S.C. §
706(2) (1982), which falls under EAJA protection and provides that an agency rulemaking
decision must be upheld if it is not an abuse of discretion.

89. FED. R. Civ. P. 52(a).
90. 461 U.S. 424 (1982).
91. Civil Rights Act § 205c (codified as amended at 42 U.S.C. § 1988 (1982). The Civil

Rights Act allows for fee recovery from the government by the prevailing party without
inquiry into whether the position of the government was substantially justified. Id.

92. 461 U.S. at 424.
93. See supra note 78.
94. 461 U.S. at 429.
95. 108 S. Ct. at 2547.
96. Id.
97. FED, R. Civ. P. 52(a).
98. Id.
99. 108 S. Ct. at 2547 (citing Miller v. Fenton, 474 U.S. 104, 114 (1985)).

100. 474 U.S. 104 (1985).
101. Id. at 114.
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The Court in Miller also pointed out that the Court had yet to set out a
"rule or principle that will unerringly distinguish afactual finding from a
legal conclusion."101

Justice Scalia indicated several factors that substantiate abuse of dis-
cretion review.108 He noted that applying an abuse of discretion standard
was appropriate in light of the district court's superior understanding of
the litigation and the desirability of avoiding frequent and unnecessary
appellate review of essentially factual matters." He also stated that ac-
quiring full knowledge of the factual setting at trial is very expensive;
therefore, the interest of sound judicial administration dictates an abuse
of discretion review.105 Justice Scalia pointed out that the district court
will have first hand knowledge not conveyed by the record on appeal,
such as whether the government could have verified critical facts and
whether the evidence presented was reliable.'" A district court's insight
into the nuances at trial will play a great part in its decision of whether
the government's position was substantially justified.107 Moreover, even
when the appellate court-can acquire the district court's complete knowl-
edge of the facts, this acquisition will often require unusual expense. 08

The Court was as reluctant in Underwood as it was in Curtiss-Wright
Corp. v. General Electric Co.101 "to fix or sanction narrow guidelines for
the district courts to follow" 10 because there are numerous different situ-
ations that could arise under EAJA litigation."' An abuse of discretion
standard will permit the "contours of a guiding principle to emerge"' 12

from a "multifarious and novel question, little susceptible, for the time
being at least, of useful generalization . . ." to develop in the area of
EAJA litigation.1 3 Also, abuse of discretion review will further the
Court's view that a "request for attorney's fees should not result in a sec-

102. Id. at 113 (quoting Pullman-Standard v. Swint, 456 U.S. 273, 288 (1982)).

103. 108 S. Ct. at 2548.

104. Id. at 2547.

105. Id. De novo review also gives the party bringing the appeal another "bite at the
apple," which the Federal Rules of Civil Procedure frown upon.

106. 108 S. Ct. at 2547.

107. Id.

108. Id.
109. 446 U.S. 1 (1980).

110. 108 S. Ct. at 2548 (quoting Curtiss-Wright Corp. v. General Elec. Co., 446 U.S. 1,
10-11 (1980)).

111. Id.

112. Id. (quoting Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above,
22 SYRACUSE L. REV. 635, 663 (1971)).

113. Id.

1989] EAJ ACT 1011
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ond major litigation.""'

The Dissenting Opinion. In the dissent, Justice White, joined by
Justice O'Connor, suggested that de novo review was the appropriate
standard.115 Justices White and O'Connor disagreed with the majority's
analogy of the EAJA language to other attorney fee statutory schemes. " "
The dissent reasoned that since Congress was explicit in setting out an
abuse of discretion review for governmental agency determinations of at-
torney fee awards, Congress' failure to set out this standard for district
court awards under 28 U.S.C. § 2412117 indicated that de novo review was
the required standard.116 The dissent argued it was most reasonable to
infer that "Congress knew how to specify an 'abuse of discretion' stan-
dard when it chose to do so and that Congress did not choose to do so
with regard to attorney's fee awards by the District Courts.""'

The dissent took the greater part of its argument from Spencer v.
NLRB,1 10 in which the district court laid out an extensive argument for
de novo review of substantially justified questions.' The district court,
as well as the dissent, felt that because the question was one of law and
fact, labeling it as a question of law would ensure that the "special exper-
tise and experience of appellate courts in assessing the relative force of
competing interpretations and applications of legal norms" would be ap-
plied to all decisions.122 De novo review would foster consistency and pre-
dictability in EAJA litigation, while abuse of discretion review would re-
sult in possible conflicting decisions in this area.12 3 This outcome, the
dissent argued, would undermine the EAJA's purpose of encouraging
challenges to unreasonable governmental action.1 24

Analysis. Justice Scalia's initial decision to label the question of
whether the government's position was substantially justified as a mixed
question of law and fact was a necessary determination and the essence of
how he established the appropriate standard of review as abuse of discre-
tion. The Court's decision to require abuse of discretion review was un-
usual in light of Congress' failure to specify that standard in the statute

114. Id. at 2549 (quoting Hensley v. Eckerhart, 461 U.S. 424, 437 (1983)).
115. Id. at 2559-60 (White & O'Connor, JJ., dissenting).
116. Id. at 2560.
117. 28 U.S.C. § 2412 (Supp. IV 1986).
118. 108 S. Ct. at 2560 (White & O'Connor, JJ., dissenting).
119. Id. at 2559-60 n.1.
120. 712 F.2d 539 (D.C. Cir. 1983).
121. Id. at 561-65.
122. Id. at 563.
123. 108 S. Ct. at 2560 (White & O'Connor, JJ., dissenting).
124. Id.
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and the use of de novo review by ten out of thirteen circuits.' The
Court's standard of review decision may not have as much impact as Jus-
tice Scalia would like since the Court also decided that "substantially jus-
tified" means reasonableness.'" The reasonableness standard may still re-
sult in conflicting decisions in EAJA cases within the same circuit,
because the district courts may define reasonableness in subtly different
ways that achieve different results. If the standard of review was de novo,
as the dissent suggested,127 the reasonableness standard might have more
backbone within each circuit.

Justices White and O'Connor put forth convincing evidence that the
appropriate standard was de novo review as evidenced by the majority of
the circuits' successful application of this standard. 12 The dissent based
this suggestion on the evidence that ten out of thirteen circuits have been
applying de novo review to the question of substantially justified since
the inception of the EAJA.'2  What the dissent failed to point out was
that the circuits applied this standard of review because the circuits were
classifying the substantial justification question as one of law, which re-
quires de novo review under Federal Rule of Civil Procedure 52(a).130 The
dissent looked only to the result of the appellate courts' labeling the
question and not to the courts' reasoning. Some of the circuit courts have
stated that if the facts are not in dispute in an EAJA case the standard is
de novo review.' These circuits are correct according to Justice Scalia
because if the question raised on appeal is one of law and separate from
the merits, then it is obviously a question of law and do novo review
applies.1

3 2

The dissent's position has support from the government's litigators in

125. See supra note 72 and accompanying text.
126. 108 S. Ct. at 2550.
127. Id. at 2559-60 (White & O'Connor, JJ., dissenting).
128. Id. at 2559-61.
129. Id. at 2561. See supra note 72 and accompanying text.
130. FED. R. Civ. P. 52(a).
131. See Brinker v. Guiffrida, 798 F.2d 661 (3d Cir. 1986) (if the facts are not in dispute,

then the question is one of law and de novo review applies); United States v. Yoffe, 775 F.2d
447 (1st Cir. 1985) (if the facts are not in issue, then the only question to review is one of
law and de novo review applies); Hicks v. Heckler, 756 F.2d 1022 (4th Cir. 1985) (if the facts
are not in dispute, then there is only a question of law and de novo review applies).

132. 108 S. Ct. at 2548. Justice Scalia made a distinction between "separate-from-the-
merits" appeals and those questions of mixed fact and law. If the law of the circuit is clear
at the time of the EAJA appeal, then the question of what the government was substantially
justified in believing at the time of the trial is of historical interest and is a factual determi-
nation. If, however, the law of the circuit is not clear, then a ruling that the government was
not substantially justified in believing the law to be "thus-and-so" would allow the courts of
appeals to create law in a haphazard fashion. Abuse of discretion review prevents the cir-
cuits from establishing law on factual determinations. Id.
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the Underwood case. The majority's concern that de novo review would
result in forcing the government to take "needless merits appeals" was
not shared by the government in Underwood. Throughout the Under-
wood litigation, the government requested de novo review of the substan-
tially justified question."' It is only reasonable that the government
would want de novo review at the appellate level because the district
court found that its position was not substantially justified.'8 ' De novo
review would give the government another opportunity to litigate on the
merits, which would give the government another chance to prove that its
position was substantially justified. 3 6

B. Substantially Justified-Part III of the Opinion

The Majority Opinion. The Court next turned to "one more abstract
legal issue . . .: the meaning of the phrase 'substantially justi-
fied'. . . ."'"s The discussion began with a look at the plain meaning of
the word substantial. Relying on Webster's dictionary, 3 7 the Court found
the word can have two very different connotations. 38 Substantial can
mean "[c]onsiderable in amount, value or the like," "justified to a high
degree," or justified "in substance or in the main."'' 9 In other contexts
the judicial interpretation of substantial is "such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion."" 0

Under the Federal Rules of Civil Procedure "substantially justified" is
satisfied if there is a genuine dispute.14 Justice Scalia noted that as be-
tween the two possible connotations of substantially, the one most natu-
rally conveyed is "justified in substance or in the main," to which he
added an immediate rewording "-that is, justified to a degree that could

133. Id.
134. Id. at 2546.
135. Justice Scalia stated that de novo review required the appellate court to undertake

the "unaccustomed task of reviewing the entire record" and not just the usual search in the
record for the minimum support for the merits determination. This process is very expen-
sive. Id. at 2547. The government's contentions, however, paid off in Underwood. The Court
applied de novo review to the merits of Underwood. Id.

136. Id. at 2549. Justice Scalia's use of the term abstract was perhaps inappropriate
since the Court's definition of substantially justified will have the significant practical effect
of giving the government more leeway in avoiding the payment of attorney fees under the
EAJA.

137. Id. See WEBsTER's NEw INTERNATIONAL DICTIONARY 2514 (2d ed. 1945).
138. 108 S. Ct. at 2549.
139. Id. at 2549-50.
140. Id. at 2550 (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)

defining the standard of substantial evidence used in the Administrative Procedure Act,
Pub. L. No. 89-554, 80 Stat. 393 (codified as amended at 5 U.S.C. § 706(2)(e) (1982))).

141. FED. R. Civ, P. 37(a)(4) & (b)(2)(E).
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satisfy a reasonable person. '"14  He then compared this connotation with
"reasonable basis both in law and fact," the formulation the majority of
the courts of appeals adopted 14 and concluded that the two formulations
were "no different." 14'

Justice Scalia then addressed an excerpt from the House Committee
Report on the 1985 enactment1" of the EAJA that read: "Several courts
have held correctly that 'substantial justification' means more than
merely reasonable. Because in 1980 Congress rejected a standard of 'rea-
sonably justified' in favor of 'substantially justified,' the test must be
more than mere reasonableness."" The Court refused to accept the 1985
report as authority and for several reasons gave it no weight. The report
was not written contemporaneously with the 1980 provision that it sought
to clarify or interpret."47 The report was not an authoritative interpreta-
tion because the interpretation of an already enacted statute was a func-
tion of the courts, not of the legislature, and certainly not of a legislative
committee.1 " Because it was not an explanation of the language that the
1985 Committee drafted, it could not be an authoritative expression of
what the 1985 Congress intended."' When Congress reenacted the 1980
provision on "substantial justification" without change, it did so in the
face of settled judicial interpretation among the appellate courts. 5 Curi-
ously, this settled judicial interpretation was in conflict with the 1985 Re-
port. 51 The Court clearly implied that if the 1985 Report was evidence of

142. 108 S. Ct. at 2550.
143. Id. See United States v. Yoffe, 775 F.2d 447, 449-50 (1st Cir. 1985) ("We adopt the

reasonableness test."); Dubose v. Pierce, 761 F.2d 913, 917-18 (2d Cir. 1985) ("The test...
is essentially one of reasonableness."); Citizens Council v. Brinegar, 741 F.2d 584, 593 (3d
Cir. 1984) ("test is 'essentially one of reasonableness' "); Anderson v. Heckler, 756 F.2d
1011, 1013 (4th Cir. 1985) ("reasonable basis both in law and fact"); Hanover Bldg. Materi-
als, Inc. v. Guiffrida, 748 F.2d 1011, 1015 (5th Cir. 1984) ("reasonable basis both in law and
fact"); Trident Marine Const., Inc. v. District Eng'r, 766 F.2d 974, 980 (6th Cir. 1985) ("is
basically a question of reasonableness"); Ramos v. Haig, 716 F.2d 471, 473 (7th Cir. 1983)
("reasonable basis in law and fact"); Foster v. Tourtellotte, 704 F.2d 1109, 1112 (9th Cir.
1983) (per curiam) ("reasonableness is the correct test"); United States v. 2,116 Boxes of
Boned Beef, 726 F.2d 1481, 1486-87 (10th Cir.), cert. denied, 469 U.S. 825 (1984) ("finds
little debate about the meaning of substantial justification, the test is one of reasonableness
in law and fact"); Ashburn v. United States, 740 F.2d 843, 850 (11th Cir. 1984) ("standard is
one of reasonableness").

144. 108 S. Ct. at 2550.
145. H.R. REP. No. 120, 99th Cong., Ist Sess., reprinted in 1985 U.S. CODE CONG. & AD-

MIN. NEws 132.
146. Id. at 138.
147. 108 S. Ct. at 2551.
148. Id.
149. Id.
150. Id.
151. Id. It was the 1985 report that Underwood urged on the Court as authority for
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congressional dissatisfaction with the judicial interpretation of the EAJA,
Congress should not have reenacted the statute without change.1 5 2 It

would not suffice for Congress to attempt to amend a statute by asserting
its proper interpretation in a post facto committee report.15

The Court then turned to and adopted "the almost uniform appellate
interpretation (12 circuits out of 13)' 14 of "substantially justified," that
is, reasonable in law and fact.16 In an offhand comment, Justice Scalia
briefly spoke to the merits of the 1985 report, saying simply that it con-
tradicted the 1980 House Report ("reasonableness in law and fact").' By
finding that the 1985 House Report was not authoritative, the Court
avoided the problem of having to explain how reasonableness was the cor-
rect standard in spite of the fact that Congress rejected the standard of
reasonably justified in favor of substantially justified.

The Concurring Opinion. In concurrence Justice Brennan began by
agreeing with the Court that as between the two dictionary choices on the
meaning of substantially, to the extent that the meanings were different,
Congress intended "in substance or in the main" rather than considerable
in amount. 57 He disagreed with the Court when it went beyond the words
enacted by Congress and substituted its own phrase, "reasonable basis
both in law and fact," language that Justice Brennan found as inherently
imprecise as the statutory language.' 8

Using judicial tools of interpretation and construction, Justice Brennan
then explained why "substantially justified" does not mean reasonable-
ness, a conclusion that most laymen would intuitively draw.119 He focused
on the 1979 Senate Judiciary Committee Report.'" This report, which
the Court did not directly address, was the original source of the informa-
tion discussed in the 1985 House Report.' The Senate Judiciary Com-
mittee reported that it considered and rejected an amendment to substi-
tute the phrase "reasonably justified" for "substantially justified"; the

interpreting substantially justified.
152. Id.
153. Id.
154. Id.
155. Id.
156. Id. See H.R. REP. No. 1418, 96th Cong., 2d Sess. 10-11, reprinted in 1980 U.S. CODE

CONG. & ADMIN. NEWS 4984, 4989 (stating "[t]he test of whether or not a Government action
is substantially justified is essentially one of reasonableness. Where the government can
show that its case had a reasonable basis both in law and fact, no award will be made

157. 108 S. Ct. at 2555 (Brennan, Marshall & Blackmun, JJ., concurring).
158. Id. at 2556.
159. Id.
160. S. REP. No. 253, 96th Cong., 1st Sess. (1979).
161. H.P REP. No. 120, supra note 145.
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clear implication was that the committee did not equate "reasonable" and
"substantial." 162 Webster's defines reasonable in its weaker sense as "not
absurd," "not ridiculous."" At its strongest, it means of some, but not
much merit.""' While acknowledging that reasonable and substantial may
overlap somewhat, they are not identical.1" By moving from substantial
to reasonable, the standard now encompasses reasonable in its weakest
sense, that is, not absurd.""

As Justice Brennan saw it, the Court's methodology was the problem.
"[I]nstead of relying on the legislative history and other tools of interpre-
tation to help resolve the ambiguity in the word "substantial," the Court
use[d] those tools essentially to jettison the phrase crafted by Con-
gress. ' '

1
1 7 The result is that the Court used words with similar, but not

identical, meanings that in effect become a substitute for the standard in
the statute. 68 The concurrence employed the government's position in
Underwood to illustrate its point. The government first asked the Court,
in deciding if its position was substantially justified, to determine if its
position was "reasonable."1 69 The government then asked the Court to
find its "position [was] 'reasonable' if 'it ha[d] some substance and a fair
possibility of success.' "17 While reasonable may not be too far removed
from substantial, the concurrence found that the requested final defini-
tion, a position having some substance and a fair possibility of success,
was significantly removed from the statutory language, "substantially jus-
tified. 171 If the Court adopted the government's definition, individual lit-
igants would be in a position to receive attorney fees only when the gov-
ernment's position has less than some substance, that is, no substance,
and only a slight possibility of success. The concurrence believed that
Congress intended the EAJA to do more than this.1 7

1

Justice Brennan then raised another fact that cast doubt on the major-
ity's opinion on the type or number of cases in which Congress intended
to award attorney fees. Congress set aside $100 million that it expected to

162. S. REP. No. 253, supra note 160, at 8.
163. 108 S. Ct. at 2556 (quoting WE STER'S NE W THIRD INTERNATIONAL DICTIONARY 1892

(1976)).
164. Id.
165. Id.
166. Id.
167. Id.
168. Id.
169. Id.
170. Id. (quoting Underwood v. Pierce, 761 F.2d 1342, 1344 (9th Cir. 1985) (quoting

Brief for Petitioner at 13)).
171. Id.
172. Id.
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spend for attorney fees over the original EAJA's five year life." The una-
voidable conclusion is that Congress would not have allocated an exces-
sively large sum of money if the courts awarded attorney fees only in
those cases in which the government's position had no substance or only a
slight possibility of success. Of these cases, Justice Brennan said, "I
would hope that the Government rarely engages in litigation fitting that
definition,'4 a concern with which few people would disagree.

The concurring view was that "substantially justified" was a congres-
sional attempt to find a middle ground between the original version of the
Act that provided for a mandatory award whenever the government lost a
civil action, and a Justice Department proposal that the courts award fees
only in cases of "arbitrary, frivolous, unreasonable, or groundless" govern-
mental action.' 75 The concurrence felt that the 1985 House Committee
Report, which cited the 1980 Senate Committee Report and stated that
"substantially justified" meant more than "mere reasonableness," was not
dispositive, but was deserving of some weight.'7

The concurrence took issue with the Court on the point that the courts
of appeals were nearly unanimous in favor of a reasonableness standard.
While acknowledging that the weight of authority in the lower courts was
once nearly unanimous, the concurrence stated that this was no longer
true. 1 7 In Riddle v. Secretary of Health & Human Services,'7 the Sixth
Circuit rejected the standard of reasonableness set forth in Trident
Marine Construction, Inc. v. District Engineer,'79 cited by the major-
ity,18 0 and adopted a higher standard.' The circuit court cited Spencer
v. NLRB" and the 1980 and 1985 legislative history of the EAJA and
concluded that the District of Columbia Circuit, as well as the other cir-
cuits, had incorrectly interpreted the statutory language.' It held that
the government must have more than a reasonable basis in law and
fact.184 "The government's position must be firmly grounded or solidly

173. S. REP. No. 253, supra note 160, at 2-3.
174. 108 S. Ct. at 2556.
175. Id. See Spencer v. NLRB, 712 F.2d 539, 551 n.44 (D.C. Cir. 1983) for a discussion of

the Congressional deliberations that resulted in the adoption of an intermediate standard
contained in S. REP. No. 253, supra note 160, at 2-3.

176. 108 S. Ct. at 2556-57.
177. Id. at 2557.
178. 817 F.2d 1238 (6th Cir. 1987), vacated for rehearing en banc, 823 F.2d 164 (6th Cir.

1987).
179. 766 F.2d 974 (6th Cir. 1985).
180, 108 S. Ct. at 2550.
181. 817 F.2d at 1239.
182. 712 F.2d 539 (D.C. Cir. 1983).
183. 817 F.2d at 1241.
184. Id. at 1244.
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based in law and fact."' 5 In Lee v. Johnson,"" the Third Circuit plainly
endorsed a standard of more than mere reasonableness's7 in a manner
consistent with the comments in the House Report accompanying the
1985 legislation.188 In United States v. 1,378.65 Acres of Land,'s the
Eighth Circuit held that Congress did not intend a reasonableness stan-
dard for substantial justification and that the government must show its
position was clearly reasonable, well founded in law and fact, and solid
though not necessarily correct.' The Federal Circuit has also held that
the government must show it was clearly reasonable in its position in view
of the law and the facts.""' It is insufficient for the government merely to
show the existence of a colorable legal basis for its case.' 92 The District of
Columbia Circuit has held, and is the only circuit that has consistently
held, that the reasonable justification standard is not equivalent to a rea-
sonableness standard. 193 That court held that when the government loses
a civil case, the government must make a strong showing that its legal
arguments were substantially justified. 9"

The standard the concurrence urged in Underwood was "that the Gov-
ernment can avoid fees only where it makes a clear showing that its posi-
tion had a solid basis (as opposed to a marginal basis or a not unreasona-

185. Id.
186. 799 F.2d 31 (3d Cir. 1986).
187. Id. at 38.
188. Id. at 38 n.7.
189. 794 F.2d 1313 (8th Cir. 1986).
190. Id. at 1318.
191. Gavette v. OPM, 785 F.2d 1568, 1579 (Fed. Cir. 1986) (en banc).
192. Id.
193. Spencer v. NLRB, 712 F.2d 539, 558, 561 (D.C. Cir. 1983). The court in Spencer

expended considerably more effort in its analysis of "substantial justification" than the
other appellate courts. It considered both the House and Senate Committee reports at the
time of EAJA's original enactment, unlike the decisions cited by the majority that only
considered the House Committee report. Id. It acknowledged that the government should
not be discouraged from advancing novel but credible extensions of law,d.e. long shots, but
under those circumstances the government should be obliged to reimburse the private party
for his attorney fees. Suits of this kind are generally test cases. The private party who
through no fault of his own has been randomly selected by the government to be the target
of a test case should not be forced to expend an unusually large amount of time and effort
defending a claim that has previously been handled routinely according to existing prece-
dent. This is the type of case for which the public at large, not the individual litigant,
should pay the cost of redefining the law. Id. at 558-59. Even in the unusual circumstance in
which the purposes of the Act or considerations of equity would not be advanced by the
award of attorney fees when the government has taken a long shot, the Act has a safety
valve that can accommodate the situation. The court can deny the award of attorney fees if
"special circumstances make an award unjust." Id. at 559 n.72 (quoting H.R. REP. No. 1418,
96th Cong., 2d Sess. 10-11, reprinted in 1980 U.S. CODE CONG. & ADMIN. NEws, at 4989).

194. Id. at 559.
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ble basis) in both law and fact.""' The fact that this standard may be
less "anchored" was both arguable and unsatisfactory as a reason to
abandon the test Congress enacted.1"

Analysis. In concluding Part III, the Court made it clear that Con-
gress must be completely explicit in its intent if it desires to adopt a test
out of accord with prior usage.'" Despite Justice Scalia's protest to the
contrary,98 perhaps the most telling statement of the Court's interpreta-
tion of substantially justified is the following: "Between the test of rea-
sonableness, and a test such as 'clearly and convincingly justified'-which
no one, not even respondents, suggests is applicable-there is simply no
accepted stopping-place, no ledge that can hold the anchor for steady and
consistent judicial behavior."'"99 The clear implications of this statement
are that the test is one of reasonableness and that no other test is accept-
able because no other test is workable.

The legislative history tends to support the concurrence's position.
Congress enacted the EAJA to counter the deterrent effect the American
rule was having on litigation against the government.200 Congress framed
its goals in terms of the parties who should be entitled to an award of
attorney fees. Congress intended that the EAJA should help: (1) small
businesses that became the target of governmental action precisely be-
cause they did not have the resources to litigate against the government;
(2) parties who had no choice but to endure an injustice because the cost
of contesting a government order far exceeded the amount at stake; and
(3) parties who were not only representing their own vested interests but
who were at the same time performing a public service by refining and
reformulating public policy.20' Congress had to draw a line between a
mandatory award of attorney fees for all successful litigation against the
government and a fee award for litigation only when the government's
position was frivolous. 02 Congress chose to draw the line by saying "a
court shall award to a prevailing party . . . fees and other expenses...
unless the court finds that the position of the United States was substan-
tially justified .... ,,20s This affirmative statement of an award combined
with Congress"stated goals for the EAJA suggests that the Court gave a

195. 108 S. Ct. at 2557 (Brennan, Marshall & Blackmun, JJ., concurring).
196. Id.
197. Id. at 2551.
198. Id. at 2550 n.2. Scalia stated "our analysis does not convert the statutory term 'sub-

stantially justified' into 'reasonably justified.'" Id.
199. Id. at 2551.
200. S. REP. No. 253, supra note 160, at 5.
201. Id. at 5-6.
202. Id. at 2-3.
203. 28 U.S.C. § 2412(d)(1)(A) (Supp. IV 1986).

[Vol. 401020



EAJ ACT

more expansive interpretation to "substantially justified" than the narrow
one the concurrence selected.

C. Applying the Standard of Review to the Underwood Facts

Although the Court established abuse of discretion as the standard of
review, the Court actually applied de novo review to the merits of Under-
wood.2 4 The reason for the majority's choice was that the district court's
decision created a large award for plaintiffs.10 5 Underwood was not the
usual EAJA case; most awards during the trial period of the Act, from
1980 to 1985, were less than three thousand dollars.2 0 6 In Underwood the
dispute centered on questions of law rather than fact.2"0 At the intermedi-
ate appellate level the court used abuse of discretion review and found
that the district court judge did not abuse his discretion in finding that
the government's position was not substantially justified. 0 8 The Supreme
Court used de novo review to interpret the language of the governing
statute permitting operating subsidy program payments and affirmed the
Ninth Circuit's decision. 0 Justice Scalia stated that the government's
position in this instance was so feeble that it provided grounds for an
EAJA award,2 1 0 noting that when the government's position was so atten-
uated, settlement or failure to appeal would result a substantial number
of times.2

1'

D. The Impact of Special Factors on Attorney Fees Award-Part V of
the Opinion

The Majority Opinion. At least in this area, the law is settled and
the standard of review is abuse of discretion.2 1 2 In EAJA litigation, the

204. 108 S. Ct. at 2549.
205. Id.
206. Id. (citing DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE U.S. COURTS, ANNUAL

REPORT 99-100 (1987) (stating that in the fiscal year 1986-1987, 351 awards were against the
Department of Health and Human Services and averaged $2,379)).

207. Id. at 2552.
208. Id.
209. Id. at 2553. The dissent found that the district court's conclusion that the govern-

ment's position was not substantially justified would not withstand de novo review. The
dissent interpreted the statutory application of subsidy programs in a different manner. Id.
at 2559 (White & O'Connor, JJ., dissenting).

210. Id. at 2558.
211. Id. Underwood exemplifies the situation in which the government's position was so

attenuated that it chose to settle. Gower v. Farmers Home Admin. (In re Davis), 785 F.2d
926 (11th Cir. 1986), exemplifies an equally attenuated position in which the government
chose not to appeal.

212. 108 S. Ct. at 2553 (citing Hensley v. Eckerhart, 461 U.S. 424, 437 (1983); Pennsylva-
nia v. Delaware Valley Citizen's Council for Clean Air, 478 U.S. 546, 560-61 (1986)).
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appellate court reviews whether the amount of the attorney fees awarded
is excessive under the terms of the statute.213 The majority concluded
that the district court abused its discretion when it exceeded the seventy-
five dollar per hour cap because the court concluded that plaintiffs had
shown the "limited availability of qualified attorneys for the proceedings
involved."

2 1'

Justice Scalia explained what this portion of the statute meant and
what the district courts should look for when addressing the issue of
whether to exceed the seventy-five dollar cap. He began by stating that
limited availability did not mean lawyers skilled and experienced enough
to try the case were in short supply.21 This interpretation would effec-
tively eliminate limited availability as a special factor and make it an
ever-present factor when the market rate in a locale is more than seventy-
five dollars.2 1' If this was the appropriate interpretation of limited availa-
bility, it would do away with the statutory cap.2 1 7 The Court found that
limited availability referred to "attorneys having some distinctive knowl-
edge or specialized skill needful for the litigation in question. 21' Without
giving examples, the Court also found that other special factors that
would raise the seventy-five dollar cap must not be of broad and general
application.2 '

One factor the Court addressed may be of concern to many practition-
ers-contingency fee contracts. The Court held that using the contin-
gency fee contract as a special factor in raising the seventy-five dollar cap
was erroneous because this factor was too generally applicable in EAJA
legislation. 220 The purpose of the EAJA is to reimburse reasonable attor-
ney fees within reasonable monetary limits.2 2 ' Exceeding the seventy-five
dollar cap under a contingency fee contract no longer serves this statutory
purpose.2 22 The Court distinguished the exclusion of contingency fee con-

213. See supra text accompanying note 36.
214. 108 S. Ct. at 2554. The district court relied on the novelty and difficulty of the

issues, the undesirability of the case, the work and ability of counsel, the results obtained,
and the contingent nature of the fee. Id.

215. Id. at 2553.
216. Id.
217, Id.
218. Id. at 2554. The Court gives several examples of this type of limited availability:

"an identifiable practice specialty such as patent law, or knowledge of foreign law or lan-
guage." Id.

219. Id.
220. Id.
221. Id. at 2553. Congress placed the statutory cap on the fee with the restriction that

the only way to exceed the cap would be upon a finding that special factors were involved.
28 U.S.C. § 2412(d)(2)(A)(ii) (Supp. IV 1986). The Court did not address the other method
of raising the fee-lodestar multipliers. See supra note 60 and accompanying text.

222. 108 S. Ct. at 2554.
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tracts as a special factor in EAJA litigation from its decision in Pennsyl-
vania v. Delaware Valley Citizen's Council for Clean Air.22 3 In Delaware
Valley, the Court found that contingency fee contracts were functional
under the Clean Air Act224 and the Civil Rights Act223 because these Acts
have no monetary limit on the attorney fee awards. 226

The Concurring Opinion. Justices Brennan, Marshall, and Black-
mun concurred in the Court's decision but disagreed with the Court's rea-
soning. 227 The concurrence found that the district court's decision to ex-
ceed the seventy-five dollar cap resulted from the court's using the
analysis employed in civil rights cases, which is based on an authorizing
provision that shifted fees without an hourly rate limitation.2 8

Analysis. Plaintiffs' lawyers may need to rethink using contingency
fee contracts when handling. EAJA litigation because a district court no
longer can consider this as a special factor in raising the statutory sev-
enty-five dollar per hour cap on fees. This stipulation may encourage law-
yers to build up a significant number of hours to compensate for the dis-
advantage of not using the contingency fee when the lawyer feels the
chances of success are high.

V. CONCLUSION

For those plaintiffs who litigate under the EAJA, the Supreme Court's
decision represents limited good news and some potentially bad news.
The abuse of discretion standard of review is good news because this
standard insulates district court decisions under the EAJA. The Court's
holding that "substantially justified" translates to having a "reasonable
basis in both law and fact" may not have a substantial practical effect on
plaintiffs. This holding means that the district court must only look for
reasonableness in assessing whether the government's position was sub-
stantially justified.

The irony of the decision rests with Justice Scalia setting the standard
for appellate review as abuse of discretion and then applying de novo re-
view to the merits of Underwood. With the Supreme Court's providing

223. 107 S. Ct. 3078 (1987).
224. See supra note 79.
225. See supra note 78.
226. 108 S. Ct. at 2554.
227. Id. at 2557 (Brennan, Marshall & Blackmun, JJ., concurring).
228. Id.
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"do as I say and not as I do" direction to district courts under the "super-
vision of litigation"2 2' 9 area, it will be interesting to see how the Rehnquist
Court handles other issues in this same area of the law.

SHARON G. CHENEY
CECILIA S. HOWARD

229. Id. at 2547.
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