
NOTES

Gulfstream Aerospace Corporation v.
Mayacamas Corporation: The Supreme

Court Reaches an "Appealing" Decision

I. INTRODUCTION

In Gulfstream Aerospace Corp. v. Mayacamas Corp.,' the United
States Supreme Court resolved a division among the circuits concerning
whether a district court's denial of a motion to stay or dismiss litigation
pending the resolution of a similar state court proceeding is immediately
appealable.2 Appellate jurisdiction is appropriate when the district court's
order is a "final" decision under 28 U.S.C. § 1291, s and when the order is
the equivalent of an injunction under 28 U.S.C. § 1292(a)(1)." Although
the courts of appeal have relied on uniform criteria in determining the

1. 108 S. Ct. 1133 (1988).
2. Id. at 1133. Compare Mayacamas Corp. v. Gulfstream Aerospace Corp., 806 F.2d 928,

930 (9th Cir. 1987) (holding that a district court's denial of a motion to stay or dismiss an
action pending resolution of a state court proceeding is not immediately appealable), with
Microsoftware Computer Sys. v. Ontel Corp., 686 F.2d 531, 538 (7th Cir. 1982) (holding that
a district court's denial of such a motion is immediately appealable under § 1292(a)(1)).

3. 28 U.S.C. § 1291 (1982). Section 1291 provides in pertinent part: "The courts of ap-
peals ... shall have jurisdiction of appeals from all final decisions of the district courts of
the United States ... except where a direct review may be had in the Supreme Court." Id.

4. 28 U.S.C. § 1292(a)(1) (1982). Section 1292 (a)(1) provides in pertinent part:
[Tihe courts of appeals shall have jurisdiction of appeals from: (1) Interlocutory
orders of the district courts of the United States . . . or of the judges thereof,
granting, continuing, modifying, refusing or dissolving injunctions, or refusing to
dissolve or modify injunctions, except where a direct review may be had in the
Supreme Court.

Id.
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appropriateness of jurisdiction pursuant to section 1291,1 the courts' reli-
ance on the historical Enelow-Ettelson doctrine6 in determining the in-
junctive nature of the order under section 1292(a)(1) has produced incon-
sistent and arbitrary results.7 In Mayacamas, the Supreme Court resolved
the confusion among the circuits regarding whether federal proceedings
should be stayed in deference to parallel state proceedings.

The Court in Mayacamas held that the district court's order is not im-
mediately appealable because the order is not a final decision pursuant to
section 1291.6 The Court also overruled Enelow-Ettelson and instead re-
lied on the Federal Rules of Civil Procedure in further holding that the
order is not an immediately appealable interlocutory order under section
1292(a)(1).9 The Court's return to statutory interpretation proffers a
workable method to determine the appropriateness of appellate jurisdic-
tion, diminishing inconsistencies and arbitrariness in the decisions of the
courts of appeals.

5. The Supreme Court has established criteria to determine whether a district court's
order is appealable under section 1291. In Catlin v. United States, 324 U.S. 229, 233 (1945)
the Court held that a district court's order is appealable under section 1291 when it ends the
litigation on the merits. Furthermore, in Coopers & Lybrand v. Livesay, 437 U.S. 463, 468
(1978), the Court held that a district court's order is immediately appealable under section
1291 if the order conclusively determines a question that is completely separate from the
merits and that would be ultimately unreviewable at a later appeal. See infra notes 15-39
and accompanying text.

6. Under the Enelow-Ettelson doctrine, certain orders that stay or refuse to stay pro-
ceedings are considered immediately appealable injunctions. The Supreme Court estab-
lished the doctrine when law and equity were separate jurisprudential systems, and the
grant or refusal of a stay by a court of equity of proceedings at law was essentially a grant or
refusal of an injunction. With the fusion of law and equity through the Federal Rules of
Civil Procedure, however, the analogy between the suit in equity for an injunction and the
action at law in which the proceedings are stayed fails. To satisfy the historical equivalent of
the modern order, the doctrine now requires that the action in which the order is entered
must be an action at law before the merger of law and equity, and the order must arise from
a matter that would have been considered an equitable defense or counterclaim. See, e.g.,
Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176 (1955). For further discussion of the
doctrine, see infra notes 46-76 and accompanying text.

7. 108 S. Ct. at 1141-42. The Court in Mayacamas noted that two orders may involve
similar issues and produce similar consequences, yet one will be appealable and one will not,
depending on the characterization of the particular claims and defenses by the court. Id.
See Travel Consultants, Inc. v. Travel Management Corp., 367 F.2d 334 (D.C. Cir. 1966). In
that case, plaintiff sued for specific performance and defendant counterclaimed for damages
for breach of contract. Id. at 336. Defendant challenged the stay order, and the court of
appeals held that it had jurisdiction to review the part of the order staying the legal coun-
terclaim but was without jurisdiction to review the part of the order staying the equitable
claim for specific performance. Id. at 339.

8. 108 S. Ct. at 1136-38.
9. Id. at 1138-43.
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II. BACKGROUND OF 28 U.S.C. § 1291

In Mayacamas, petitioner moved for a stay or dismissal of the federal
court action pursuant to the exceptional-circumstances test established
by the Supreme Court in Colorado River Water Conservation District v.
United States.10 Although previous decisions confined the appropriate-
ness of abstention from federal jurisdiction to specific categories,"1 the
Court in Colorado River held that in exceptional circumstances a federal
court may dismiss an action because of the presence of a concurrent state
proceeding."2 In assessing the presence of circumstances that may deem
dismissal appropriate, a federal court may consider the inconvenience of
the federal forum, the comprehensiveness of the litigation, and the pro-
gress of the separate actions in the courts.18 Thus, a federal court may
abstain from exercising jurisdiction subject to the presence of a parallel
state proceeding when exceptional circumstances exist. 4 Courts must de-
termine the appealability of a federal court order granting or denying a
motion to dismiss or stay an action pursuant to Colorado River through
analysis of section 1291 or section 1292(a)(1).

A. Historical Background of § 1291

Section 1291, which provides for appellate review of final decisions of
the district courts,'0 is applicable to those decisions precedentially inter-
preted as "final" by the Supreme Court. In Catlin v. United States,16 the
Supreme Court stated that, as a general rule, a district court's decision is
"final," and thus appealable under section 1291 when it "ends the litiga-
tion on the merits and leaves nothing for the court to do but execute the
judgment. 1 7 The rationale behind this rule was to promote efficient judi-
cial administration by eliminating piecemeal litigation upon a single con-
troversy. 8 Thus, to ensure judicial economy, effective appellate jurisdic-
tion under the final-judgment rule necessarily must satisfy the Supreme
Court's stringent interpretation of section 1291 as set forth in Catlin.1e

The Supreme Court, however, subsequently expanded section 1291 as

10. 424 U.S. 800 (1976).
11. Id. at 814.
12. Id. at 818. See Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1,

13-19 (1983).
13. 424 U.S. at 818. See, e.g., Arizona v. San Carlos Apache Tribe, 463 U.S. 545, 570

(1983).
14. 424 U.S. at 818.
15. See supra note 3.
16. 324 U.S. 229 (1945).
17. Id. at 233.
18. Cobbledick v. United States, 309 U.S. 323, 325 (1940).
19. 324 U.S. at 233,

19891
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defined in Catlin to include decisions that do not end the underlying liti-
gation. In Cohen v. Beneficial Industrial Loan Corp.,0 the Court stated
that section 1291 did not uniformly limit appellate jurisdiction to "those
final judgments which terminate an action."2 The dispute in Cohen con-
cerned the applicability, in a federal diversity action, of a forum state
statute making the plaintiff in a stockholder's derivative action liable for
litigation expenses if the suit was unsuccessful.2 2 The Court held that be-
cause the district court's decision to disregard the state statute did not
relate to the final disposition on the merits and would not be merged into
the final judgment, it must grant appellate jurisdiction to ensure that
statutory rights would not be irreparably lost.2 3 The Court, thus, recog-
nized a "small class" of exceptions to the final-judgment rule by provid-
ing that a district court's decision is appealable under section 1291 if it
"finally determine[s] claims of right separable from, and collateral to,
rights asserted in the action, too important to be denied review and too
independent of the cause itself to require that appellate consideration be
deferred until the whole case is adjudicated. 24 In establishing the collat-
eral-order doctrine in Cohen, the Court excepted from the confinement of
the final-judgment rule under Catlin and expanded section 1291 to en-
sure judicial economy without destroying the rights conferred by the
statute.

2

B. Recent Developments of § 1291

The Supreme Court refined the collateral-order exception of the final-
judgment rule in Coopers & Lybrand v. Livesay.2 In Coopers & Lybrand,
the Court articulated the test to determine whether an order that does
not finally resolve a litigation is nonetheless appealable under section
1291.2 The Court stated that in order to come within the "small class" of
decisions excepted from the final-judgment rule in Cohen, the order must
"conclusively determine the disputed question, resolve an important issue
completely separate from the merits of the action, and be effectively un-
reviewable on appeal from a final judgment.' '2 ' The Court held that the

20. 337 U.S. 541 (1949).
21. Id. at 545.
22. Id. at 544-45.
23. Id. at 546.
24. Id. See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 170-72 (1974).
25. 337 U.S. at 546. See, e.g., Cobbledick v. United States, 309 U.S. 323, 328 (1940);

United States v. River Rouge Improvement Co., 269 U.S. 411, 413-14 (1926).
26. 437 U.S. 463 (1978).
27. Id. at 468.
28. Id. Accord Richardson-Merrel, Inc. v. Koller, 472 U.S. 424, 431 (1985); Firestone Tire

& Rubber Co. v. Risjord, 449 U.S. 368, 375 (1981); United States v. MacDonald, 435 U.S.

[Vol. 40990
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Cohen rule did not apply to a class decertification order because such an
order is "inherently tentative""9 and thus did not satisfy the conclusive
determination requirement.30 Because the order must necessarily satisfy
all three prongs of the collateral-order doctrine to effectuate appellate ju-
risdiction under section 1291, an order that is "inherently tentative," and
thus subject to revision, fails in exception to the final-judgment rule.31

In the recent decision of Moses H. Cone Memorial Hospital v. Mercury
Construction Corp.,32 the Supreme Court relied primarily on Coopers &
Lybrand in holding that a district court's order granting a stay of litiga-
tion pursuant to Colorado River satisfies each of the requirements of the
collateral-order doctrine and is, therefore, appealable under section
1291.3' The Court determined that an order refusing to proceed with liti-
gation because of the pendency of a parallel state proceeding clearly
"presents an important issue separate from the merits.11 4 The Court rea-
soned that such an order would be unreviewable if not immediately ap-
pealed because once the state court has decided the issue, the federal
court must afford that determination res judicata.3 Application of the
"conclusiveness" requirement of the collateral-order doctrine, however,
prompted extensive analysis by the Supreme Court.

In determining the applicability of the "conclusiveness" prong of the
collateral-order doctrine, the Court in Moses contrasted two kinds of non-
final orders: those that are "inherently tentative" and those that, al-
though technically amendable, are "made with the expectation that they
will be the final word on the subject addressed."3 The Court determined
that an order granting a Colorado River stay is not tentative in nature
because the federal court may only enter such an order when it concludes
that the parallel state proceeding will adequately resolve the litigation. 7

A federal court order granting a stay or dismissal, therefore, is made with
the expectation of abstinence from further litigation of the substantive

850, 854-55 (1978); Abney v. United States, 431 U.S. 651, 658 (1977).
29. 437 U.S. at 469 n.. The order is inherently tentative under Federal Rule of Civil

Procedure 23(c)(1), which provides that an order involving class status may be "altered or
amended before the decision on the merits." FED. R. Civ. P. 23(c)(1).

30. 437 U.S. at 469.
31. Id.
32. 460 U.S. 1 (1983).
33. Id. at 11-13.
34. Id. at 12.
35. Id.
36. Id. at 12 n.14. The Court stated that the reasoning of Coopers & Lybrand "does not

reach all pretrial orders that are formally subject to revision, but only those as to which
some revision might reasonably be expected in the ordinary course of litigation." Id.

37. Id. at 28.
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matters of the case." Consequently, the order satisfies the "conclusive-
ness" requirement of the collateral-order doctrine and the stay is appeal-
able under section 1291.1

III. BACKGROUND OF 28 U.S.C. § 1292(A)(1)

Section 1292(a)(1) grants the courts of appeal jurisdiction over appeals
from interlocutory orders that grant or deny injunctions.'0 The Supreme
Court exemplified an order excepted from this definition in Switzerland
Cheese Association v. E. Horne's Market, Inc.41 In Switzerland Cheese,
the Supreme Court held that an order denying a motion for summary
judgment was not an interlocutory order within the meaning of section
1292(a)(1).' 2 In an attempt to protect the policy against piecemeal litiga-
tion, the Court denied the appealability of orders that do not even "ten-
tatively decide anything about the merits of the claim."'43 The Court
stated that since the denial of a motion for summary judgment related
only to pretrial procedures and not to the merits, it was not "interlocu-
tory" and, therefore, not appealable under section 1292(a)(1)." In accor-
dance with Switzerland Cheese, a federal court order that relates only to
the conduct or progress of the litigation before that court is not an in-
junction appealable under section 1292(a)(1). "'

A. Historical Background of § 1292(a)(1)

Historically, the Supreme Court has excepted from the general defini-
tive analysis of section 1292(a)(1) by holding that certain orders that stay
or refuse to stay judicial proceedings are indeed considered injunctions.
In Enelow v. New York Life Insurance Co.,46 the Court established the
doctrine by which an order of this nature is nonetheless appealable.' 1 The
Court decided Enelow prior to the promulgation of the Federal Rules of
Civil Procedure when law and equity were separate systems administered
by the same judges. In Enelow, plaintiff sued at law to recover on a life
insurance policy. The insurance company raised the affirmative defense
that the policy was fraudulently obtained and moved the district court to

38. Id.
39. Id.
40. See supra note 4.
41. 385 U.S. 23 (1966).
42. Id. at 25.
43. Id.
44. Id.
45. Id.
46. 293 U.S. 379 (1935).
47. Id. at 383.
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stay the trial of the law action pending resolution of the equitable de-
fense. 8 When the district court granted the stay, the Supreme Court lik-
ened it to an injunction issued by an equity court to restrain the action at
law and deemed the order appealable.4 ' The Court stated:

The power to stay proceedings in another court appertains distinctively
to equity in the enforcement of equitable principles, and the grant or
refusal of such a stay by a court of equity of proceedings at law is a grant
or refusal of an injunction within the meaning of section 129 [the prede-
cessor to section 1292(a)(1)). And, in this aspect, it makes no difference
that the two cases, the suit in equity for an injunction and the action at
law in which proceedings are stayed, are both pending in the same
court.5 0

The Court, therefore, held that the characterization of the underlying dis-
pute and the inferred basis for the stay determined whether an order
granting or denying a stay was analogous to an appealable injunction
under section 1292(a)(1).5 '

In Ettelson v. Metropolitan Life Insurance Co.,52 the Supreme Court
reaffirmed the rule of Enelow despite the introduction of the Federal
Rules of Civil Procedure and the consequential merger of law and eq-
uity." The facts of Ettelson were identical to those of Enelow prompting
similar reasoning by the Court." The Court stated that, despite the fu-
sion of law and equity, the substantial effect of the district court's order
granting the stay is the postponement of the action at law that may, in
effect, terminate that action.5 . The Court, therefore, held that because
plaintiffs were in "no different position than if a state equity court had
restrained them from proceeding in the law action," the order granting
the stay is immediately appealable as an injunction pursuant to section
1292(a)(1).56

The Supreme Court, however, held that the Enelow-Ettelson rule did
not apply in City of Morgantown v. Royal Insurance Co. 5 7 In Morgan-
town, the insurance company brought suit for reformation of a contract.5 8

48. Id. at 380.
49. Id. at 383.
50. Id. at 382.
51. Id. at 383. See also Shanferoke Coal & Supply Corp. v. Westchester Serv. Corp., 293

U.S. 449, 452 (1935) (holding that "an order granting or denying a stay based on an equita-
ble defense or cross-bill interposed in an action at law ... is appealable under § 129").

52. 317 U.S. 188 (1942).
53. Id. at 192.
54. Id. at 190-91.
55. Id. at 191-92.
56. Id. at 192.
57. 337 U.S. 254 (1949).
58. Id. at 255.

19891 993
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The insured counterclaimed, seeking to enforce the contract as written,
and demanded a jury trial.8 The district court granted the company's
motion to strike the demand and set the case for trial without a jury."
The Court stated that since it was an equitable proceeding with a coun-
terclaim to enforce the policy, the district court's decision to hear the.
reformation issue first without a jury amounted only to a decision of how
to try the case and was not, therefore, an injunction appealable under
section 1292(a)(1).6

In Baltimore Contractors, Inc. v. Bodinger,62 the Supreme Court relied
primarily on Morgantown in holding that a federal court order denying a
stay of an equitable proceeding is not an injunction appealable under sec-
tion 1292(a)(1).8 In Baltimore Contractors, Inc., respondent brought an
equitable action in state court for an accounting of the profits of a joint
venture in construction. 4 The action was removed to a federal court, and
petitioner moved for a stay of the litigation to accommodate arbitration. 6

The Court stated that applicability of the Enelow-Ettelson rule was con-
ditioned upon the presence of an order arising from an action at law
before the coalescing of law and equity, and that was based upon a matter
that the courts considered an equitable defense or counterclaim." A mod-
ern order will have the historical effect of an equitable injunction and
restrain proceedings in an action at law only after satisfying both condi-
tions.67 The Court consequently held that an order denying a stay subject
to arbitration was a "step in controlling the litigation before the trial
court, not the refusal of an interlocutory injunction" within the meaning
of the Enelow-Ettelson rule and section 1292(a)(1).8

B. Recent Developments of § 1292(a)(1)

Although the Supreme Court had not defined resolutely a historically
equitable defense within the meaning of the Enelow-Ettelson rule, in
Microsoftware Computer Systems v. Ontel Corp.,6" the United States
Court of Appeals for the Seventh Circuit recognized the policies underly-

59. Id.
60. Id.
61. Id. at 257-59.
62. 348 U.S. 176 (1955).
63. Id. at 184-85.
64. Id. at 176.
65. Id. at 177.
66. Id. at 184.
67. Id.
68. Id. at 185.
69. 686 F.2d 531 (7th Cir. 1982).

[Vol. 40
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ing an equitable defense as definitive.7 0 The court stated that a stay is-
sued under Colorado River was based on the policy of avoiding "unneces-
sary and wasteful duplication of lawsuits," historically an equitable
defense.7 1 Accordingly, the court held in an action at law the equitable
nature of wise judicial administration deemed an order denying a motion
to stay federal proceedings, pending the final disposition of a parallel ac-
tion in state court, a denial of an injunction within the Enelow-Ettelson
definition, and thus, appealable under section 1292(a)(1).71

Most recently in Mayacamas Corp. v. Gulfstream Aerospace Corp.,"
the Ninth Circuit distinguished between an equitable defense and an eq-
uitable consideration." The lower court stated that avoiding duplicate lit-
igation was only an equitable consideration, not an equitable defense
within the meaning of the Enelow-Ettelson definition of an injunction.7
The court, therefore, held that a district court's denial of a motion to stay
pursuant to Colorado River, based only on the preservation of judicial
economy, was not an equitable defense appealable under the Enelow-Et-
telson rule and section 1292(a)(1). 7' In Mayacamas, the Enelow-Ettelson
rule survived scrutiny notwithstanding the necessity for fine distinctions
in interpretation of concepts and terminology.

IV. THE DECISION

In Gulfstream Aerospace Corp. v. Mayacamas Corp.,77 the district
court denied a motion to stay or dismiss the federal litigation pending the
resolution of similar state court proceeding.7 8 Petitioner appealed 7 9 alleg-
ing jurisdiction pursuant to either 28 U.S.C. § 129150 or 28 U.S.C. §
1292(a)(1). 81 In the alternative, petitioner requested that the notice of ap-
peal be treated as an application for a writ of mandamus pursuant to the

70. Id. at 531.
71. Id. at 536.
72. Id.
73. 806 F.2d 928 (9th Cir. 1986).
74. Id. at 929-30.
75. Id. Accord Gold v. Johns-Manville Sales Corp., 723 F.2d 1068, 1073 (3rd Cir. 1983);

Andrews v. Southern Discount Co., 662 F.2d 722, 724 (11th Cir. 1981); Jackson Brewing Co.
v. Clarke, 303 F.2d 844, 846 (5th Cir.), cert. denied, 371 U.S. 891 (1962) (all holding that
stays issued to avoid duplicate litigation were not based on equitable defenses and therefore
not appealable under section 1292(a)(1)).

76. 806 F.2d at 931.
77. 108 S. Ct. 1133 (1988).
78. Id. at 1135.
79. Id.
80. 28 U.S.C. § 1291 (1982).
81. Id. § 1292(a)(1).

1989]
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All Writs Act." The United States Court of Appeals for the Ninth Circuit
held that sections 1291 and 1292(a)(1) did not apply and dismissed the
appeal for lack of jurisdiction."

The United States Supreme Court affirmed the Ninth Circuit's holding
that the denial of petitioner's motion to stay or dismiss the federal action
pending resolution of the parallel state-court proceeding was not appeala-
ble under section 1291 or section 1292(a)(1).," In reaching its decision,
however, the Court excepted from the historical legal analysis relied on in
part by the Ninth Circuit. The Supreme Court held that the district
court's order was not immediately appealable under section 1291 because
an order denying a motion to stay or dismiss federal litigation was not
encompassed within the final-judgment rule as the Court defined in Cat-
lin.85 The Court reasoned that because the district court's order did not
end the litigation on the merits, but ensured that the litigation would
continue in the district court, it was not a "final decision" appealable
under section 1291.86

The Supreme Court further held87 that an order denying a motion to
stay or dismiss federal litigation pursuant to Colorado River Water Con-
servation District v. United States8 did not fall within the collateral-
order exception to the final-judgment rule as established in Cohen v.
Beneficial Industrial Loan Corp.8s The Court declined to discuss whether
the order satisfied the second and third prongs of the collateral-order test
as set forth in Coopers & Lybrand v. Livesay" because the order failed to
satisfy the initial requirement of a "conclusive determination of the dis-
puted question."" The Court stated that a district court that denies a
Colorado River motion may simply have decided to await further devel-
opments before determining whether exceptional circumstances exist that
would warrant dismissal." The Court concluded that because the district
court did not necessarily contemplate abstinence from further litigation
of the substantive matters of the case, the order was not a "conclusive

82. All Writs Act, 28 U.S.C. § 1651 (1982). Section 1651 provides in pertinent part: "(a)
The Supreme Court and all courts establishing by Act of Congress may issue all writs neces-
sary or appropriate in aid of their respective jurisdictions and agreeable to the usages and
principles of law." Id.

83. 108 S. Ct. at 1135. See 806 F.2d 928, 930 (9th Cir. 1987).
84. 108 S. Ct. at 1144.
85. Id. at 1136. See supra note 16 and accompanying text.
86. 108 S. Ct. at 1136.
87. Id. at 1138.
88. 424 U.S. 800 (1976).
89. 337 U.S. 541, 546 (1949).
90. 437 U.S. 463, 468 (1978).
91. 108 S. Ct. at 1137.
92. Id.
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determination" within the meaning of the collateral-order doctrine. 8

The Supreme Court reiterated the rationale for denying appellate juris-
diction to an order denying a Colorado River motion by distinguishing its
decision in Moses H. Cone Memorial Hospital v. Mercury Construction
Corp."" which provided for appeal when the motion was granted.95 The
Court stated that an order granting a stay "necessarily implies an expec-
tation that the [action will continue in state court, whereas] the denial of
such a motion may indicate nothing more than that the district court is
not completely confident of the propriety of the dismissal at that time.",",
A district court that denies dismissal pursuant to Colorado River usually
expects to reassess the order throughout the course of litigation to
reevaluate the appropriateness of abstention. 7 Accordingly, the Supreme
Court held that because the order was "inherently tentative"98 in that it
was not "made with the expectation that it will be the final word on the
subject addressed," 99 it was "not a conclusive determination within the
meaning of the collateral-order doctrine and therefore is not appealable
under section 1291. ' '100

In Mayacamas, the Supreme Court rejected the Ninth Circuit's reli-
ance on the Enelow-Ettelson doctrine in determining the appealability of
an order denying a motion to stay or dismiss a federal action under sec-
tion 1292(a)(1). 10 1 Noting the need for a more fundamental resolution of
issues of appellate jurisdiction under section 1292(a)(1), the Court repudi-
ated the Enelow-Ettelson rule.102 In an extensive discussion of the
Enelow-Ettelson rule, the Court stated that the historical doctrine was
deficient and unworkable as a legal theory and overruled its use as a stan-
dard for determining appellate jurisdiction.108

The Court stated that, as a practical matter, the Enelow-Ettelson doc-
trine was historically artificial and a fiction in modern litigation.104 The
Court reasoned that because the rule "presuppose[s] two different sys-
tems of justice administered by separate tribunals,"105 the rule was artifi-

93. Id.
94. 460 U.S. 1 (1983).
95. 108 S. Ct. at 1137-38.
96. Id. at 1138.
97. Id.
98. Id. (quoting Coopers & Lybrand, 437 U.S. 463, 469 n.11 (1978)).
99. Id. (quoting Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1,

12 n.14 (1983)).
100. Id.
101. Id. at 1142-43.
102. Id. at 1140.
103. Id.
104. Id.
105. Id.
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cial when it was announced in Enelow v. New York Life Insurance Co.10 6

At the time the Court established the doctrine, there were indeed two
separate systems of justice. Because the same judges administered the
systems, however, the practice of staying an action at law, pending resolu-
tion of an equitable claim, undermined the rationale behind the rule by
effectively inhibiting a practical injunction within the meaning of section
1292(a)(1).107 Furthermore, with the merger of law and equity, the "prac-
tice of describing these stays as injunctions lost all connection with the
reality of the federal court's procedural system."'" 8

The Court further determined that the Enelow-Ettelson doctrine was
unworkable in operation and divorced from any judicial appeals policy.",
The Court stated that following the fusion of law and equity, the charac-
terization of the underlying suit as one properly brought in a court of law,
or a court of equity, is often insoluble." 0 The Court also recognized that
when appellate jurisdiction is based upon considerations of whether the
underlying action is one at law and whether the stay is based on equitable
grounds, the results are often arbitrary and completely detached from the
need for interlocutory review."'

Thus, the Supreme Court overturned the Enelow-Ettelson doctrine and
held that orders granting or denying stays of legal proceedings on equita-
ble grounds are not automatically appealable under section 1292(a)(1)."2

The Court repudiated appellate jurisdiction of orders appealable pursu-
ant to section 1292(a)(1) solely by virtue of the Enelow-Ettelson doctrine
and left intact appellate jurisdiction of orders that have the practical ef-
fect of granting or denying injunctions. 13 The Court, therefore, held that
because the district court's denial of a motion to stay or dismiss litigation
pending resolution of the parallel state-court proceeding related only to
the progress of litigation before that court, it was not an injunction ap-
pealable under section 1292(a)(1).11 4 Finally, in Mayacamas the Supreme
Court held that petitioner failed to show the district court exceeded its
authority in holding that the circumstances of the case were not so excep-
tional to warrant a stay or dismissal under Colorado River.1 5 The Court
held that the district court's decision to deny the motion to stay or dis-
miss the federal litigation was not such an abuse of discretion to warrant

106. 293 U.S. 379 (1935).
107. 108 S. Ct. at 1140.
108. Id.
109. Id. at 1141.
110. Id.
111. Id.
112. Id. at 1142.
113. Id. at 1142-43.
114. Id. at 1143.
115. Id. at 1144.
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the issuance of a writ of mandamus."'

V. ANALYSIS AND CONCLUSION

The Court's ruling in Mayacamas established a uniform resolution to
the intricate issues concerning judicial procedure in the courts of appeal.
The Court's reliance on the collateral-order doctrine, as set forth in
Coopers & Lybrand v. Livesay,'" prescribed a fair and equitable resolu-
tion to the question of appellate jurisdiction when a district court denies
a Colorado River motion. The Court's determination that an order deny-
ing a Colorado River motion is not a "conclusive determination of the
disputed question"'1 8 was consistent with the final-judgment rule of sec-
tion 1291.

In Mayacamas, the Supreme Court correctly concluded that a district
court's order denying a Colorado River motion does not "conclusively de-
termine" the issue of jurisdiction."' The Court reasoned that because a
district court may decide later in the progress of the litigation that a stay
or dismissal is appropriate, an order denying a Colorado River motion is
"inherently tentative,' ' 20 and thus does not satisfy the requisite conclu-
siveness standard.2 ' The Court's distinction between an order granting a
Colorado River motion, and an order denying such a motion was consis-
tent with this analysis.2 2

The Supreme Court justifiably relied on Moses H. Cone Memorial Hos-
pital v. Mercury Construction Corp.23 in determining the appealability
of an order denying a Colorado River motion, because the test for deter-
mining the appropriateness of abstention under Colorado River was the
same. Although a district court order granting a Colorado River motion is
made with the expectation that the court will abstain from further litiga-
tion on the matters addressed,' a district court denying such a motion
may later determine abstention is appropriate. This practical distinction
between the finality of an order granting a Colorado River motion and the
tentative nature of an order denying the same motion, lends credence to
the notion that courts will minimize piecemeal litigation upon a single
controversy. The Court's characterization of an order denying a Colorado
River motion as "inherently tentative," and thus not appealable under

116. Id.
117. 437 U.S. 463, 468 (1978).
118. Id. at 468.
119. 108 S. Ct. at 1137.
120. 437 U.S. at 469 n.11.
121. 108 S. Ct. at 1137.
122. Id. at 1138.
123. 460 U.S. 1 (1983).
124. Id. at 12 n.14.
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the collateral-order exception, effectively signifies the rationale behind
the collateral-order exception to the final-judgment rule of section 1291.

The Court's determination, that section 1292(a)(1) prevents petitioner
from appealing the district court's order, is equitable in light of previous
analyses."s5 By denouncing the Enelow-Ettelson rule, the Court effec-
tively abandoned unfair and arbitrary distinctions made by courts in the
implementation of an antiquated theory.2 The Court's reliance on the
Federal Rules of Civil Procedure resolves inconsistencies presented by the
Enelow-Ettelson doctrine the courts of appeal previously used to deter-
mine the appropriateness of jurisdiction. The Court's holding that the
district court's order denying the motion to stay or dismiss the federal
litigation was not an injunction appealable pursuant to section 1292(a)(1)
is clear with the extinction of the Enelow-Ettelson rule.

Accordingly, the Supreme Court's holding in Mayacamas sufficiently
diminishes inconsistencies in previously developed theories and affords
reliability to the statutory interpretations of sections 1291 and 1292(a)(1).
By likening the rationale behind the collateral-order doctrine to the "final
decision" rule of section 1291, the Court proffered a workable theory of
jurisdiction for the courts of appeal. In repudiating the Enelow-Ettelson
rule, the Court also established a method by which the courts of appeal
may more easily determine whether an order is an immediately appeala-
ble injunction under section 1292(a)(1). The Court's ruling in Maya-
camas, therefore, announced a more uniform method for determining the
appropriateness of jurisdiction for the courts of appeal.

SHERM LYNN HUSSEY

125. 108 S. Ct. at 1139-43.
126. Id. at 1140.
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