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Litigation and Its Discontents
by Lawrence M. Friedman*

In March, newspapers announced and described a dramatic new lawsuit; Apple, the giant computer company, had brought suit against two
other giant firms, Microsoft Corporation and Hewlett Packard. The cause
of action was copyright infringement. The stock of all three companies
fell on Wall Street. One attorney speculated that this could be the biggest
lawsuit that the computer industry has ever seen. The fate of all three
companies may well hang in the balance. The biggest lawsuit in the computer industry would be a big lawsuit indeed. The industry has to its
credit a fair number of gigantic lawsuits, including the biggest of them all;
the federal government's antitrust action against IBM, which dragged on
for over a decade until the government, perhaps out of sheer exhaustion,
gave up the struggle.
Perhaps there has never been a time in American history when litigation has played a social role so large; perhaps there has never been so
much controversy over litigation as there is now. To begin with, there is
the hysteria over the so-called "litigation explosion." Americans, it is said,
are incorrigibly litigious. They sue each other at the drop of a hat. More* Marion Rice Kirkwood Professor of Law, Stanford University. This is a modified version of the Vinson Memorial Lecture, delivered at the law school of Mercer University, April
28, 1988.
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over, litigation (we are told), unlike jogging and other forms of exercise, is
far from a harmless diversion. The argument, if I hear it correctly, is that
litigation has become a social addiction, a national drug habit; it is vicious
and destructive to the self and to the polity. It disrupts the metabolic
flow of the economy. Energy that should go into production instead flows
into lawsuits; the nation squanders wealth and capital in litigation and
litigation is partly to blame for the so-called decline of American enterprise. Litigation has poisoned the practice of medicine, destroyed great
businesses, embarrassed city government; it has shut down playgrounds;
it has forced ski-lifts and roller coasters to grind to a halt. It is a monster,
a Godzilla, and the whole country is caught in its baleful clutches.
These charges are so terrible, so far reaching, that we cannot simply
ignore them; we have to examine them carefully. At the moment they are
mostly allegations, as the lawyers put it. Critics have not proven these
allegations beyond reasonable doubt; they have not proven them at all.
There are, in fact, good reasons to be skeptical about the "litigation explosion."' The phrase implies that the number of people filing lawsuits
has risen dramatically in proportion to the population. But the handful of
scholars who have actually studied litigation rates, over time, do not report clear evidence of an explosion. Federal litigation, to be sure, has
been rising rapidly; this is, of course, not insignificant. State litigation-and the overwhelming majority of cases are state cases-presents a
much cloudier picture. Possibly there has been a sharp, but extremely
recent, upward trend.' Researchers, in most studies of courts, over time,
have not found any clear-cut pattern. One thing is obvious: critics expressed cries of anguish over excess litigation-over an explosion of litigation-long before anybody had evidence to support the charge, and, indeed, at a time when the available evidence pointed, if anything, in the
opposite direction.
Whether Americans are litigious people is also not easy to determine.'
1. On the litigation explosion in general, see L. FRIEDMAN, TOTAL JUSTICE ch. 2 (1985);
Galanter, Reading the Landscape of Disputes: What We Know and Don't Know (and
Think We Know) about our Allegedly Contentious and Litigious Society, 31 UCLA L. REv.
4 (1983).
2. On the federal courts, see Clark, Adjudication to Administration:A StatisticalAnalysis of Federal District Courts in the Twentieth Century, 55 S. CAL. L. REV. 65 (1981); on
recent rises in civil caseloads, see Marvell, Caseload Growth-Pastand Future Trends, 71
JUDICATURE 151 (1987).

3. There are, for example, regional variations, and variations between rural and urban
areas. A number of studies argue that in at least some small towns litigation is frowned on;
nice people do not sue. See Landon, Clients, Colleagues, and Community: The Shaping of
Zealous Advocacy in Country Law Practice,1985 Am. B. FOUND. Rs. J. 81; Engel, The Oven
Bird's Song: Insiders, Outsiders, and Personal Injuries in an American Community, 18 L.
& Soc'y REV. 551 (1984).
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A number of studies suggest that Americans are rather claims-conscious,
compared to some other nationalities; at any rate, Americans go to court
more often. But the word "litigious" implies a specific personality trait, a
sort of feistiness or pugnaciousness. A litigious person is a troublemaker,
a crank, a disturber of the peace. Whether Americans fit this description,
or fit it better than members of other cultures, is by no means certain.
Comparative study of personality and culture-study of "national character"-is extremely tricky. Currently, the studies hold the Japanese up as
shining examples on the other side: people who do not litigate, who do
not sue; who instead devote their marvelous energies to production; who
make cars and radios and cameras, and sell them; and who have conquered the world of trade, all without lawsuits and lawyering. There is
reason to be somewhat skeptical about this idealized picture of Japanese
culture. 4 But, in any event, researchers would have to do more studies,
more analysis of causes, motives, and effects, before we could assert with
confidence that Americans are, in fact, a quarrelsome and litigious mob.
And, even assuming that Americans do litigate more than other national
groups, the question is, why?
If the "litigation explosion" is so hard to find, and if litigiousness is so
slippery and unsatisfactory a concept, then what is the source of all the
noise? Can all these complaints and complainers be wrong? Of course,
they can. But it is important to try to ferret out the reasons they think as
they do. What events give them such strong and deep-seated impressions? There is certainly a grain of truth in the accusations. The lawyer's
effort devoted to litigation has unquestionably risen in the last few decades. Effort is not easy to measure, but it is possible to estimate the total
amount of money spent on lawyers and legal fees, and combine this with
estimates of how much of their time lawyers devote to litigation and its
ancillary activities. The evidence points unmistakably in a single direction: sharply up. "Litigation," in dollar costs, if not in sheer numbers of
cases, is a growth industry; America is buying more and more of this
commodity. 5
This is both new and not new. At one time in American legal history, a
lawyer's work was mostly litigation; the lawyer's life centered on the
courtroom. The lawyer was, above all, a courtroom man, an orator, a
proceduralist, and a litigator.6 The time the average lawyer devoted to
4. F. K. UPHAM, LAW AND SOCIAL CHANGE IN POSTWAR JAPAN (1987); see also Miyazawa,
Taking Kawashima Seriously: A Review of Japanese Research on Japanese Legal Consciousness and Disputing Behavior, 21 L. & Soc'Y REV. 219 (1987).
5. See Marc Galanter & Joel Rogers, "The Transformation of American Business Disputing? Some Preliminary Observations," unpublished 1988.
6. On the history of the American legal profession, see L. FRIEDMAN, A HISTORY OF AMERICAN LAW part II, ch. 8, part III, chs. 11 & 12 (2d ed. 1985).
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litigation probably declined in the late nineteenth century, and litigation
remained relatively unimportant until 1950 or so. There were thousands
of lawyers in, say, 1900 or 1930 who never went to court at all. Their work
shaded over into business planning and business advising; if they were
successful as lawyers, they kept their clients safely out of court. A dramatic change has occurred in recent time, in the last generation or so.
Litigation has pushed itself once more into the forefront. Again, we must
ask, how and why?
Now litigation, as far as plaintiffs are concerned, is a voluntary business; no one forces anyone to sue. When people and companies sue other
people and companies, they must have reasons; litigation, for them, must
serve a function. What functions does litigation serve? Generally speaking, we can describe a number of functions.7 The first is dispute resolution; the meaning of the term is fairly obvious. This is, historically, probably the most common and familiar function; it includes ordinary
lawsuits over right to property, breaches of contract, divorce and child
custody, and the like. We might distinguish this function from conflict
resolution, reserving this second term for group disputes-those that go
beyond the interests of individual litigants-for example, disputes between a union and an industry. Criminal cases exemplify another function of litigation: social control. One party represents the state, the general community, and, on behalf of this collectivity, enforces norms against
those who violate them. Enforcement of administrative rules and regulations also falls into this category. To be sure, ordinary cases of dispute
settlement also support or enforce social norms, but they do so more indirectly. Perhaps one should add one more function, review, for cases in
which a citizen or company sues the government, which (in plaintiffs
view) has broken its own code, violated its own rules. Cases of review are
relatively rare, but politically important.
I have not mentioned the law-making function. This is a by-product of
litigation, especially (and almost exclusively) appellate litigation. Lawmaking is, however, ancillary to the other functions already mentioned.
Judge Cardozo wrought major change in the law of torts in the MacPherson case.' The case made law, beyond a doubt, but it began its career as a
simple exercise in dispute resolution.
These classic functions of courts and litigation are still very much with
us, but, somehow, they do not capture the full flavor of modern litigation.
There are other uses or functions which are new, or newly prominent. No
doubt, logically speaking, older headings could subsume these new uses of
7.

Friedman, Trial Courts and Their Work in the Modern World, in ZUR SOZIOLOGIE DES
25 (L. Friedman & M. Rehbinder
eds. 1976).
8. MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
GERICHTSVERFAHRENS: JAHRBUCH FUR RECHTSSOZIOLOGIE
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litigation, yet this would not quite do them justice. These new functions
are variations, twists, amendments, which reflect the cultural meaning of
litigation in our time, and the social uses to which plaintiffs put litigation.
They are the main thrust of this essay.
First, there has evolved a slight variation on ordinary dispute resolution. I have argued elsewhere that as an aspect of twentieth century legal
culture, people have come to expect justice-in the form of compensation
or reparation-whenever they suffer harm or calamity which is not their
fault. In former times, people accepted-had to accept-accident or calamity as a decree of fate, as events which in the main had no legal consequences here on earth. At the end of a complex evolutionary process, people's attitudes toward catastrophe and legal consequences have turned
around entirely. I have called the resulting attitude, so characteristic of
modern legal culture, the general expectation of justice.9 When a patient
sues a doctor for medical malpractice; when a consumer blames sickness
or injury on defective product design; when a child falls off a swing in a
playground and her parents sue the city- we can classify these cases as
ordinary instances of dispute resolution, and they are. But, they are also
outcroppings, in my view, of the general expectation of justice.
This variant of dispute resolution, however, neither explains nor describes the great business lawsuits, of which the Apple case seems to be a
prominent example. Litigation of this kind-though there is certainly an
underlying "dispute"-has a further object or aim: it is one of a small but
important group of lawsuits which we might call cases of extended competition. Businesses bring these lawsuits to win advantage, to elbow aside
a rival business, to nudge one's way into a market, or to capture or dominate one-in short, they are lawsuits that act as extensions of the "normal" ways of battling for position in the business world. These cases are,
in other words, vehicles of competition: a company's mode of struggle
against competitors. War, as the saying has it, is the extension of diplomacy by other means. My point is a similar one: in these cases, litigation
is the extension of competition by other means. In their drastic potential,
some of these cases are indeed the legal equivalent of war.
Take, for example, two companies that manufacture soap and other
cleansing products, locked in combat and battling for hegemony in various markets, including the market for dishwasher powder and laundry
detergent. They can and do compete in pricing policies; they can and do
compete through research and development; through product innovation;
through methods of packaging and marketing; or by throwing millions of
9. L. FRwEmAN, ToTAL JuS icz 43 passim (1985) (related is the general expectation of
recompense, the expectation that "somebody will pay for any and all calamities" that are
not solely a person's "fault").

978

MERCER LAW REVIEW

[Vol. 40

dollars into advertising campaigns. But occasionally their battle takes a
radically different turn. One company tries to swallow up the other company or merge with it. Either company might be the object of hostile or
friendly take over. And, notably, in some cases, one company may try to
gain an edge-perhaps even a knockout blow-by filing a lawsuit against
its rival.
In many regards, to be sure, it seems strange to compare litigation with
other forms of competition. Packaging soap in an orange box, or sponsoring a popular television program, do not seem at all comparable to filing a
lawsuit. Yet the tactics have, at least arguably, a similar function. This
aspect of litigation-the competitive, struggle aspect-accounts for only a
small number of lawsuits. But these are among the largest and most important; they include the Texaco-Pennzoil case, for example and, it appears, the Apple case as well. These are lawsuits that absorb incredible
amounts of time, money, and effort. Patent, copyright, and private antitrust suits may be particularly prone to fall into this category, and competitive lawsuits may be especially characteristic of new companies, hightech companies, and volatile, growing industries, industries experiencing
rapid growth, or industries in a "shake-out" period.
This function of litigation, I suspect, lies behind an otherwise puzzling
phenomenon: the spurt in private antitrust suits. Congress passed the
Sherman Act in 1890.10 It authorized private antitrust suits from the very
beginning, and held out a valuable incentive: an injured party or company
could collect three times the actual damages. At first, there were not very
many of these cases, but after 1950, they grew suddenly and dramatically
in number.1 1 Until recently, too, few plaintiffs succeeded in patent-infringement cases, although of course this is a much older category of lawsuits. Presently, however, the doctrine in patent cases has shifted in favor
of plaintiffs. In part this may be because Congress created a special patent court; but, in any event, plaintiffs have been winning more cases."
Perhaps judges' attitudes have changed as well. The stakes are, if anything, higher, and the motives lying behind these cases may be different.
10. Act of July 2, 1890, ch. 647, 26 Stat. 209 (current version at 15 U.S.C.A. § 1-7 (West
1973 & Supp. 1989)).
11. Litigants filed about 100 such cases each year in federal court in the 1940s and early
1950s. R. POSNER, ANTITRUST LAW: AN ECONOMIC PERSPECTIVE 34 (1976). In 1978, litigants
filed 1,477 private antitrust cases; in 1979, 1,284; the numbers have declined somewhat since
then-litigants filed 1,082 such suits in 1985. REPORTS OF THE PROCEEDINGS OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES

222 (1979);

ANNUAL REPORT OF THE DIRECTOR OF THE

ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 140 (1985).
12. The new court is the Court of Appeals for the Federal Circuit, and it hears all appeals in infringement cases from federal district courts. This court has tended to uphold the
validity of patents; but, before this, "patents had a dismal track record." Mangels, The
Quiet Revolution, 31 RES GESTAE 356 (1988).
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It may be that more of these cases represent competitive forms of litigation than before. The increased chance of success may be a cause as well
as an effect. At least this is a working hypothesis.
Of course, there are crucial differences between, say, advertising a product on television and bringing a lawsuit against a rival company. An economist might argue that advertising, whatever its failings, serves a function
in the market; it conveys information to consumers. It identifies products,
and it makes assertions and claims about those products. Litigation, on
the other hand, is a dead social loss.
This may or may not be true, economically speaking. From the standpoint of the companies themselves, litigation has advantages and consequences that advertising rarely, if ever, aspires to. It is hard to imagine
driving a competitor completely out of business because a television campaign was brilliantly successful or dominating the market due to a fullcolor page in Time magazine. But, a lawsuit is another matter altogether.
It can be lethal. It can involve billions of dollars. It can smash the other
side to smithereens. It is the heavy artillery of economic struggle; at least
it has this potential.
This explains, of course, why giant companies are willing to spend enormous sums on lawyers and litigation. It explains why companies devote so
much time and money to "litigation" and why "litigators" have so central
a role in the modern legal profession. The stakes in these competitive
cases are, or can be, enormous.18 These are colossal, epical trials; contests
between two giants, battling to the death-two massive, flesh-eating dinosaurs, ripping at each other's vital parts. The Pennzoil-Texaco case, for
example, almost killed a titan of industry-almost ground to dust one of
the largest corporations on earth.
These megacases have no doubt had an impact on the economy; they
surely have had an impact on the way law is practiced in large firms, and
on the very organization of those firms. The business lawyer of the late
nineteenth century, and well into the twentieth, was not primarily a litigator; he was an officeman, who walked softly in the corridors of power;
he was quiet, refined, subtle, invisible; the colors of his clothes, the shades
of his behavior, his very personality, were gray and subdued. He worked
hard to keep his name-and the names of his clients-out of the newspapers. The business lawyer exercised his cunning behind closed doors. He
went to court as seldom as possible. He planned, he structured, he
manipulated, he advised. His clients hired him for the long term, and on
retainer; lawyer and client formed confidential relationships that grew
13. Of course, "litigation" here does not necessarily mean actual trial. Most of what litigators do takes place outside the courtroom-discovery, pre-trial work, various forms of negotiation and shadow boxing, endless pawing over of documents. But it is done in the name
of, and in the shadow of, some upcoming or potential trial.
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stronger and tighter over the years. Attorneys spent their lifetimes giving
legal advice to businesses, corporations, and wealthy individuals. In the
process, they got to know everything about their clients-about their
family trusts and arrangements and, of course, about their businesses;
whether it was steel, or merchandising, or banking, or the making of cars;
they sat on the board of directors, and became members, so to speak, of
the founding families. Nice people at the time rarely got divorced; big
businesses never changed lawyers.
There were, of course, other kinds of lawyers in the world-some of
them flamboyant lawyers, publicity hounds, braggarts, and celebrities.
These lawyers were definitely cut from a different mold. Unlike the Wall
Street lawyer, these lawyers had no permanent clients. They depended on
word of mouth for their living. Their clients were "one-shotters," people
who got divorced, or were hit by trains, or were accused of first degree
murder; clients came in the door and went out the door; these lawyers, to
succeed in business, needed a constant, fresh supply of clients. They
could get them only by blatant self-promotion. Many of these lawyers
barely made a living, but others were more successful, and a few made
pots of money. All of them, however, had low prestige. Wall Street lawyers scorned them socially, and fought them professionally in bar groups
14
and elsewhere.
Today, the practice of big-firm law has become much more volatile, and
the behavioral line between these two groups at the bar has begun to
blur. Lawyers for large firms-the huge, Wall Street firms-betray some
of the traits and show some of the behaviors of personal injury or divorce
lawyers. This is especially true of litigators. No longer are they photophobic; on the contrary, they seem to love the limelight. Their profiles appear
proudly in thenew legal magazines-the American Lawyer or the National Law Journal. Their comings and goings form the subject of legal
gossip columns. Meanwhile, firms merge, split,15 join, branch out, and
grow in what seems to be an uncontrolled, cancerous way. Businesses, for
their part, have abandoned some of their brand of loyalty; they hire lawyers and fire lawyers; they change firms almost as readily as they change
advertising agencies. Indeed, some companies treat lawyers and advertising firms in much the same way-they invite law firms to bid for business, to come and make presentations, just as they invite advertising
agencies to show and tell, to explain how they would market the soup,
14.

On

this struggle, see J. AUERBACH,

UNEQUAL

JUSTICE: LAWYERS

AND

SOCIAL

CHANGE

IN

(1976).
15. The "venerated" Chicago firm of Isham, Lincoln and Beale, founded in the 19th
century, foundered in 1988. It collapsed "after internal strife that grew from the ill-starred
merger [with] ... a much younger Chicago firm that had built a reputation as an aggressive
litigator." N.Y. Times, April 15, 1988, at B8, col. 4.
MODERN AMERICA
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soap, or other product. 16 The good gray lawyer recedes into the past. The
life of the law is now the fast lane, the rat race, the fame game.
Almost every page of the legal magazines confirms these observations.
Take, for example, an article from October, 1987 in The American Lawyer. A "New York-based biotech company," Enzo Biochem, discovered it
had "big contract problems with Johnson & Johnson. ' 17 Enzo already had
a law firm, to be sure, but a 600 million dollar case demanded "highpowered litigation specialists," and the old firm, alas, lacked this talent.
Enzo's general counsel "sought referrals;" he had discussions with one
"heavyweight," and then "interviewed lawyers at four other New York
firms." In the end, Enzo hired a ninety-lawyer firm to handle the matter.
On the same page, we learn about developments at Gibson, Dunn &
Crutcher, a firm in Los Angeles that had 570 lawyers. Gibson, Dunn had
"made a commitment" to open a branch in San Francisco; the firm rented
space, and hired "headhunters to help fill it." The plan was to start with
thirty lawyers. Gibson, Dunn "lured" a bankruptcy lawyer from one firm,
shifted some others from a San Jose office, and two "accounting liability
litigators" moved over from a San Francisco firm. Meanwhile, in Denver,
where Gibson, Dunn also had an office, they brought in a litigator from a
rival partnership.15
Of course, legal journalism exaggerates and distorts, but the stories
themselves, and their imagery, are significant. Beyond a doubt, the ethos
and structure of the bar have changed, and most dramatically at the top.
It is litigation that has done this. Above all, it is litigation of a particular
sort: litigation which acts as an extension of the competitive battle-death-blow litigation, market-struggle litigation, litigation that goes
beyond the particular "dispute," business litigation that reaches for the
jugular. The legal profession, once dominated by litigators, has come full
circle. Once again, litigation is king.
Closely related to this type of litigation is what we might call tactical
litigation. This is most decidedly not a new use of litigation; it is old and
time honored, but it may be extending its domain. Litigation is "tactical"
when lawyers use it for purposes other than victory on the merits. Delay,
for example, may be a tactical goal, and litigation is a magnificent vehicle
for manufacturing delay. Many environmental cases, for example, are tactical in this sense. Their aim is to postpone and harass; not to reach but
to prevent decision-to hang on long enough to deal a fatal blow to plans
for the hated highway, dam or airport; to preserve a wilderness area; or to
keep rare plants and animals from extinction. Environmental lawyers
16. Some law firms have hired public relations firms, or have published brochures
describing their talents and capabilities.
17. The American Lawyer, Oct. 1987, at 8.
18. The American Lawyer, Oct. 1987, at 8.
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raise technical arguments; they jockey and shove; they wrangle endlessly
over fine points of procedure. They fume and fuss over administrative
niceties; they want everything done over; they demand rehearing, remands, retrials.
Of course, the lawyer's ultimate aim is to get rid of or prevent an adverse decision, to save redwoods, preserve a wild river or defeat a power
plant. Delay has value in itself. The project they are attacking is probably
quite costly to begin with; delay adds immeasurably to the cost. The
point is to wear the defendants down. For their part, the very actions of
the plaintiffs send a message: that they are stubborn and serious, that
they have enthusiasm, funds, support, and political muscle, and that surrender is out of the question. At some point, indeed, the defendants may
count up the costs, look at the balance sheet, decide the fight is not worth
it, and throw in the towel.
Environmentalists, of course, are not the only masters of delay. The
lawyers for convicts on death row are particularly adept at the tactical
use of litigation-in this case, incessant appellate maneuvers. After all,
delay here means life itself, in the most literal sense. Justice delayed-for
the people on
s death row-is not justice denied, at least compared to the
alternative.1

Judges and laymen alike regard tactical uses of litigation with deep suspicion. It is easy to understand this feeling. Moreover, there are tactics
and tactics; some seem more reprehensible than others. Death-row lawyers, with their blizzards of writs, prayers, and petitions, their night-time
vigils, their phone calls to justices and governors, have a valid excuse:
they are both selfless and desperate. At the other end of the scale, tactics
may be less forgivable: litigation used for outright and inexcusable harassment. In some societies, this use (or misuse) of litigation is epidemic.
This was particularly true of some colonial societies, where the "official"
legal system was superimposed on a customary or native one. It was the
situation, for example, in British India.2 0
Harassment is, as it were, the use of litigation as an offensive weapon.
Litigation can also serve as a form of defense, or perhaps a preemptive
strike. Or it can serve as a vehicle for personal vindication, a means of
publicizing one's case, or for creating or bolstering a reputation. Certain
defamation cases come immediately to mind here, but there is spillover
into other causes of action and other fields of law. A fair number of civil
rights cases, for example-cases on race, sex, or age discrimination-reach the courts primarily for this purpose: individuals or groups
19. For a social explanation of the system, including why the court tolerates delay, see
the discussion in Weisberg, Deregulating Death, 1983 Sup. CT. REv. 305, 386-88.
20. Cohn, Anthropological Notes on Disputes and Law in India, 67 AM. ANTHROPOLOGIST

(6) Part 2, 82-122 (1965).
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want vindication, self-justification, legitimacy, and only the court can provide an adequate supply of these goods.
Litigation, in other words, can have a symbolic, expressive, or emotional basis or effect; but, overwhelmingly, the uses of litigation are
strongly instrumental. Litigation gets the job done. The public sees litigation as a way to make rights real, to convert the theoretical and desirable
into the actual. This suggests a point about the dramatic increase of one
particular, rather special kind of litigation: constitutional litigation. In
this sphere, talk about an "explosion" may be perfectly legitimate. By
every measure, constitutional litigation has grown dramatically in the
twentieth century. It has, for example, become a major factor in criminal
cases at the appellate level. At the turn of the century, appellants rarely
advanced arguments grounded either in the state or the federal constitution. Such arguments were rare in trial cases as well.2 By the 1960s, constitutional arguments had become almost commonplace. A sample drawn
from sixteen state supreme courts for the period 1965-1970 showed that
an astonishing number of cases-thirteen percent of the total-involved
the constitutional rights of criminal defendants. From 1935-1950, this category accounted for a mere three percent of the cases; in 1900, the numbers had been negligible." Constitutional adjudication and judicial review
have definitely been growth industries.
Constitutional theorists have always had trouble with judicial review-explaining it or justifying it. Judicial review is "countermajoritarian," as they put it-a very long word which means, in essence, undemocratic. Nobody elects the members of the Supreme Court.
Constitutional theorists, in other words, treat elections, voting, and the
suffrage as the indispensable and exclusive forms of democratic expression. The Supreme Court does not qualify. If anything, it thwarts the will
of elected representatives. The Court, to be sure, has the specific duty of
defending minority rights against the tyranny of majorities; this everyone
concedes. But theory has always had an uncomfortable time defining the
limits and boundaries of this duty. A favorite parlor game of law professors is to locate some new or better way to draw the line, distinguishing
between good and bad forms of judicial review. In one widely discussed
book, John H. Ely argued that review was legitimate, insofar as it reinforced democratic process or made up for deficiencies in representation,
but not otherwise.23 Theorists, past and present, have struggled with distinctions of their own.

21.

See L.

FRIEDMAN

& R. PERCIVAL, THE RoOrS OF

JUSTICE: CRIME AND PUNISHMENT IN

1870-1910, at 283-84 (1981).
22. Kagan, Cartwright, Friedman & Wheeler, The Business of State Supreme Courts,
1870-1970, 30 STAN L. REV. 121 (1977).
23. J. ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW (1980).
ALAMEDA COUNTY, CALIFORNIA,
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A skeptic might ask why law professors, or political theorists-or anybody else for that matter-should be the final arbiter of what is and what
is not "democratic." In any event, we might ask why democracy should be
exclusively defined in procedural terms. This assumption, to be sure,
comes naturally to lawyers. What is democratic is what follows fair methods. Voting is quintessentially democratic. Due process is democratic. Legitimation is procedurally based.
The person on the street, at least today, may have a different way of
thinking about freedom and democracy. She tends to think in substantive
terms. Democracy means freedom of choice; it means doing what you
want, when you want; it means going where you want, when you
want-subject, of course, to broad (and vague) limitations. Democracy
means a decent life and respect for a person's own individuality and
needs. Freedom is voting and a fair trial, of course, but it is also a network of rights. Rights are substantive claims, entitlements, anchored in
particular individuals.No majority can touch them. These popular ideas
about rights, freedom, and democracy do not amount to anything that we
could dignify with the name of a philosophical theory. System, consistency, logic, or purity is not the issue. I merely suggest that the average
person thinks of freedom and democracy in specific, concrete terms: in
terms of entitlement and rights.
If so, then whatever reduces, thwarts, or eliminates rights and entitlements evokes in the average person feelings of outrage and injustice. On
the other hand, to the public, there is nothing "undemocratic" about an
institution that acts as guardian of rights; that listens to claims of right
and sustains or enforces them; that protects rights from the encroachments of others. It would be hard to convince people-especially
4 was undemocratic,
blacks-that Brown v. Board of Education"
but the
general point goes beyond this rather obvious fact. Whatever turns rights
into reality, whatever supports and upholds them, is democratic, and does
further freedom. This includes the work of the courts, especially in constitutional litigation.2 s Moreover, courts, whatever their limitations-and
they have many-are more accessible than legislatures, and, no matter
how expensive courts are, going to court is often cheaper than mounting a
major campaign in the legislature-especially if the object in view re24. 347 U.S. 483 (1954).
25. This view of what courts do may seem excessively simple minded. One can argue
that of course courts enforce rights; nobody disputes this; the question is, what is a right,
against whom can it be exercised, and what is to be done when rights come into conflict. But
the discussion in the text deals with legal culture, with popular views of rights, not with a
well-developed legal theory of rights, and least of all with jurisprudential discussions of the
issue. On the (social) definition of a right, see Friedman, The Idea of Right as a Social and
Legal Concept, 27 J. Soc. IssuEs 173 (1971).
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quires an assault on fifty-one diverse and cantankerous legislatures. In
recent generations, courts have developed their own constituencies that
look to them for sustenance, and to whom they respond.
As society grows impossibly complex, it becomes harder to run democracy the old-fashioned, literal way. Town hall meetings are rare in our
society. The seat of government is remote; the state enforces its policy
through an immense bureaucracy, whose tentacles reach out into every
corner of the land, but whose agents are sometimes corrupt, very often
unapproachable, and are increasingly computerized and impersonal. One
source of vindication and protection is still open: the courts. They, at
least, are close at hand and at the command of the public. To be sure,
they are expensive, formal, and they speak a weird jargon. But there are
specialists to guide the litigant through the labyrinths, and at the end of
the trail, there may be justice after all.
In the preceding pages, I have given some impressions of the place of
litigation in the legal system of the contemporary United States. The discussion was intended to be descriptive, rather than normative. Some of
it-in vindication of rights-must have sounded so laudatory as to be almost naive. Some, however, sounded quite the opposite note-references
to spite, harassment, corporations locked in death struggles. This line of
discussion may remind readers of arguments in the popular press about
the excesses of American litigation, how wrongheaded, wasteful, and socially destructive it is. Yet, as Marc Galanter has persuasively argued, 26
the case against litigation is lopsided and unfair. The costs of litigation
are obvious and easy to measure; the benefits of (say) civil rights litigation are much less tangible.
And, admittedly, the costs are great: in dollars, in wasted energy, in
misplaced zeal, in distortion of markets. But a proper calculus would take
into account benefits mismeasured and utilities ignored. Litigation is vindication as well as vindictiveness; this is one message of this essay. And
one should never lose sight of the social roots and social meaning of litigation. The litigation system of the United States is not the product of accident or blind fate; it is not some mysterious pathology, brought on (perhaps) by sunspots. Litigation patterns flow out of specific events,
constellations of fact, ideas, and modes of being, and behind them stands
the heavy weight of social history and structure. A realistic accounting
must take history and society into account. The research base, moreover,
is thin. There is a rush to judgment, but, in fact, we know amazingly little
about who sues, and why, and what happens in the end. We know even
less about the social consequences.
But if we only understood the changing functions of litigation, we
26.

Galanter, The Day after the Litigation Explosion, 46 MD. L. Rav. 3 (1986).
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might have the key to a more balanced judgment. The capacities of litigation to do good or to do harm come from the uses to which people put it.
The litigation of the 1980s-and the new legal profession-reflect a world
in which competition-litigation supplements classical forms of competition, while vindication-litigation supplements classical democratic forms.
Whether good or bad, this is the way things are; meaningful change depends, as always, on understandings of meaning.

