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In the workers' compensation field, few questions have wrought as
much confusion as whether an injured worker's claim should be properly
classified as a "change in condition" or a "new accident." Although the
Georgia Court of Appeals made a giant step to clear up this confusion ten
years ago in the seminal case of Central State Hospital v. James,' cases
since have lost the clarity that case engendered. Several recent cases deal-
ing with this issue have demonstrated the need for both a re-examination
and clarification of the law governing old and new workers' compensation
injuries.

This article seeks to examine the problems that have resurfaced in
"change in condition" and "new accident" cases and to propose a method
of analysis to simplify these claims.

I. DEVELOPMENT OF THE LAW

In order to understand the current problems courts face in deciding
change in condition versus new accident cases, it is necessary to review
how the law in this area has developed and what policy considerations the
Georgia courts have sought to advance.

Georgia's Workers' Compensation Act 2 begins, as in most states, with
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the basic proposition that in order for a worker to recover compensation
for an injury, the accident and injury must "aris[e] out of and in the
course of employment."' By the early 1960s, however, Georgia appellate
courts already had established that a compensable injury need not result
from an instantaneous traumatic event with an easily ascertainable date
and time. So long as the claimant could show that his disability resulted
from an objectively ascertainable event at work, he would be eligible for
compensation even though the onset of the injury was not ascertainable
and no single accident at a specific time and place occurred.4

With this theory in place, however, the courts encountered problems
when an employee sustained an accident at work but continued to work
without lost time until after the running of the one-year statute of limita-
tions provided in Official Code of Georgia Annotated section 34-9-82(a).
Having already determined that a compensable accidental injury need
not be instantaneous, the Georgia Court of Appeals eventually went a
step further and ruled that the court could create a fictional date of in-
jury on the date the "disability manifested itself."' The law, therefore,
would not punish an injured worker simply because he or she continued
to work following the initial traumatic injury. Although the court did not
develop this approach in a single case, this rule manifested itself through
a series of decisions in the sixties and has come to be known as the "new
accident" theory.7

By the mid-1970s, the "new accident" theory was firmly in place, hav-
ing originated solely as a means to avoid a potentially harsh statute of
limitations result. When used in situations in which a worker was initially
injured but continued to work with the same employer and with the pro-
tection of the same workers' compensation insurance carrier, the new ac-
cident theory worked well. Increasingly, however, the theory became a
source of confusion when the distinction between a fictional "new acci-
dent" and a "change in condition" was not clear.$ In addition, courts

3. O.C.G.A. § 34-9-1(4) (1988).
4. See, e.g., Williams v. Maryland Casualty Co., 99 Ga. App. 489, 109 S.E.2d 325 (1959);

Ideal Mut. Ins. Co. v. Ray, 92 Ga. App. 273, 88 S.E.2d 428 (1955); Hardware Mut. Casualty
Co. v. Sprayberry, 69 Ga. App. 196, 25 S.E.2d 74 (1943).

5. O.C.G.A. § 34-9-82(a) (1988).
6. Shipman v. Employers Mut. Liab. Ins. Co., 105 Ga. App. 487, 492, 125 S.E.2d 72, 76

(1962).
7. See Mallory v. American Casualty Co., 114 Ga. App. 641, 152 S.E.2d 592 (1966); Aetna

Casualty & Sur. Co. v. Cagle, 106 Ga. App. 440, 126 S.E.2d 907 (1962); Shipman v. Employ-
ers Mut. Liab. Ins. Co., 105 Ga. App. 487, 125 S.E.2d 72 (1962).

8. As opposed to a new accident or new injury, a "change in condition" refers to an
increase or decrease in the worker's disability from an original compensable accident.
O.C.G.A. § 34-9-104(a)(b) (1988); see Hartford Accident & Indem. Co. v. Bristol, 242 Ga.
287, 248 S.E.2d 661 (1978); Diers v. House of Hines, Inc., 168 Ga. App. 282, 308 S.E.2d 611
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often confused the new accident theory with a separate line of Georgia
cases distinguishing a change in condition from a specific new injury.' Ac-
cording to this line of cases, a specific new injury required the standard
"arising out of and in the course of" analysis, while the new accident the-
ory relaxed the requirements for recovery.10

The court of appeals did much to erase this confusion in the seminal
case of Central State Hospital v. James.1 In James, the court of appeals
devoted much attention to the confusion involved in distinguishing be-
tween old and new injuries.12 The court differentiated between three sep-
arate factual situations, each requiring a different legal analysis.

A. The New Accident Theory

The first circumstance described in James was the "new accident the-
ory" developed by the series of cases leading up to Mallory v. American
Casualty Co.' in 1966." A "new accident" occurs when "the claimant is
injured on the job but continues to perform the duties of his employment
until such time that he is forced to cease work because of the gradual
worsening of his condition which was at least partly attributable to his
physical activity in continuing to work subsequent to his injury."'" In
such situations, "the one-year statute of limitations begins to run from
the date the injury forces the claimant to cease his employment.'" The
court deems the date of the "new accident" to be the date that the "disa-
bility manifests itself."' 7

B. Specific New Injury

The second example in James concerns a specific, rather than fictional,
accident.'8 The court described this type of accident as occurring when
"the claimant sustains a second accident as the result of a specific job-
related incident which aggravates a pre-existing condition which resulted
from a prior accident."' 9 In this situation, the claimant has suffered a

(1983).
9. See infra text accompanying notes 18-21.

10. See supra note 8.
11. 147 Ga. App. 308, 248 S.E.2d 679 (1978).
12. Id. at 308-09, 248 S.E.2d at 679.
13. 114 Ga. App. 641, 152 S.E.2d 592 (1966).
14. 147 Ga. App. at 309, 248 S.E.2d at 679.
15. Id.
16. Id.
17. Id.
18. Id.
19. Id. (emphasis in original).
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specific new accident that aggravates a pre-existing condition. 0 The court
deems the date of accident to be the date of the second injury.2

C. Change in Condition

The third, and final, situation described by the court of appeals in
James is a change in condition that occurs when a claimant sustains an
injury, receives disability benefits, returns to employment performing
normal duties or ordinary work, and then gradually worsens until he can
no longer continue to perform his ordinary work "as a result of the wear
and tear of ordinary life and the activity connected with performing his
normal duties and not because of a specific job-related incident. '22

In James, the court of appeals for the first time drew specific distinc-
tions between a new accident (also referred to as a "fictional" new acci-
dent), a specific new accident, and a change in condition. By finding, as a
matter of law, that the claimant underwent a change in condition, the
court in James reversed a decision by the State Board of Workers' Com-
pensation (the "Board") holding that the claimant sustained a new acci-
dent." As the court obviously intended, the James decision became the
standard by which all "change in condition versus new accident" cases
were decided. The three categories described by the court became a
'bright-line' test to distinguish between new accidents and changes in
condition. As pointed out by dissenting Judge McMurray, however, the
majority in James superceded a factual determination by the Board re-
garding the source of the claimant's disability. " Judge McMurray under-
scored the tension between the majority's desire to establish guidelines
and the inherently factual nature of Board determinations: "In my opin-
ion, based on the facts of each individual case, we must leave it to the
finder of fact (the Board) for a determination thereof even though the
line of difference may be so infinitesimal as to be almost impossible for
determination as to same."2 The conflict between these competing inter-
ests surfaced in later cases.2

While the James decision was a much needed clarification of the law, it
was not long before yet another puzzle in the change in condition versus
new accident problem faced the court of appeals. In 1980 in Certain v.
United States Fidelity & Guaranty Co.,2 7 the court of appeals confronted

20. Id.
21. Id.
22. Id. at 309-10, 248 S.E.2d. at 679.
23. Id. at 311, 248 S.E.2d at 680.
24. Id. at 315, 248 S.E.2d at 682 (McMurray, J., dissenting).
25. Id.
26. See infra notes 34-39 and accompanying text.
27. 153 Ga. App. 571, 266 S.E.2d 263 (1980).
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a new twist on the James decision. This new twist involved an injured
worker who received compensation from his first employer and later re-
turned to work for another employer, only to become disabled again after
five months of performing strenuous work.2 8 His physicians had advised
him to avoid strenuous activity.2' Writing for the majority, Judge Bird-
song noted that while the decision in James:

sought to deal with the considerable confusion as to whether a claimant's
disability results from a new injury or a change of condition ... [it) did
not seek to make distinctions in those situations where the claimant, af-
ter he had been working for a first employer, is working for a new em-
ployer when the "change of condition" or "aggravation" occurs.20

To deal with the situation presented in Certain, the court of appeals
coined a new phrase: "[W]e are satisfied that where there is no actual new
accident, ordinarily the distinguishing feature that will characterize the
disability as either a 'change of condition' or a 'new accident' is the inter-
vention of new circumstances.'31 The court went on to explain that when
a worker is injured with his first employer, draws compensation, and then
later becomes disabled with another employer as the result of employ-
ment that exceeds the limits of the work performed for the previous em-
ployer, the "new circumstances" of the new employment constitute a
compensable new injury.32 The court of appeals, therefore, affirmed the
superior court's reversal of the Board, which found that claimant's initial
employer was responsible for payment of compensation as the result of a
change in condition.3 3

Two years later, the court of appeals added a great deal of emphasis to
the "new circumstances" theory, creating a presumption of liability by
the second employer. In Beers Construction Co. v. Stephens," the court
of appeals, again with Judge Birdsong writing for the majority, examined
in more detail the definition of a new accident caused by new circum-
stances with a different employer. The court identified three distinct cir-
cumstances that require a finding of a new accident rather than a change
in condition when an injured employee leaves the work of his employer
for work with another company.3' A new injury is said to have occurred

28. Id. at 571-72, 266 S.E.2d at 263-64.
29. Id. at 572, 266 S.E.2d at 264.
30. Id. at 572-73, 266 S.E.2d at 264 (citing St. Paul Fire & Marine Ins. Co. v. Hughes,

125 Ga. App. 328, 330, 187 S.E.2d 551, 553 (1972); House v. Echota Cotton Mills, 129 Ga.
App. 350, 352, 199 S.E.2d 585, 586-87 (1973)).

31. Id. at 573, 266 S.E.2d at 264 (emphasis added).
32. Id.
33. Id. at 574, 266 S.E.2d at 265.
34. 162 Ga. App. 87, 290 S.E.2d 181 (1982).
35. Id. at 90, 290 S.E.2d at 183.
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with the subsequent employer when: (1) the duties performed for the sub-
sequent employer independently aggravate the prior compensable condi-
tion; (2) the duties performed with the subsequent employer are beyond
the usual, ordinary, or normal limits of the prior employment; or (3) the
work performed for the subsequent employer is more strenuous or ex-
ceeds the limits of light-duty work offered by the prior employer.36 If any
one of these three situations is present, then workers' compensation lia-
bility falls upon the second employer as a matter of law.37

The court emphasized this declaration by stating that when any one of
the three described circumstances exists, the claimant's:

disability is not a change of condition to be laid at the feet of the first
employer, because it cannot be presumed to be the result of wear and
tear of ordinary life ... [iut is an aggravation of a pre-existing condition
(new accident) and must be presumed to be so, unless in some rare case
the evidence clearly and undisputably shows that the claimant's condi-
tion was not affected by the more strenuous, aggravating, supra normal
work at the second employer but was undisputedly related only to the
previous injury.3

The Beers Construction case, therefore, amplified the earlier holding in
Certain by creating a presumption of liability against the second em-
ployer, unless evidence undisputedly showed that the disability was re-
lated entirely to the original injury with the first employer."

As with the decision in James, the court's pronouncements in Certain
and Beers Construction were directed toward establishing bright-line
tests by which the Board should decide change in condition versus new
accident cases. The rules were a response to abundant confusion over the
terminology and substance of change in condition versus new accident
cases and a response to the growing litigation between various and em-
ployer/insurers over whose responsibility it is to pay an injured employee.
In the years since James, however, the boundary lines enunciated by the
court have again become blurred.

II. RECENT CASES

Two recent court of appeals' decisions exemplify the confusion in the
change in condition versus new accident area that has developed since
James. One case deals with a fictional new accident with the same em-
ployer, and the other with an alleged new accident by means of new cir-

36. Id., 290 S.E.2d at 184.
37. Id. at 90-91, 290 S.E.2d at 183-84.
38. Id.
39. Id. at 91, 290 S.E.2d at 184.
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cumstances with a different employer. In both instances, the court of ap-
peals has encountered difficulty in following its own precedents while
attempting to reach a fair result.

In Northbrook Property & Casualty Insurance Co. v. Babyak,40 the
court was confronted with another case in which claimant was injured,
missed no time from work, and then ceased working a few weeks later.41

Claimant actually stopped working because of a dispute with his supervi-
sor and had previously given two weeks notice of his intention to quit his
job, but nevertheless was successful in persuading the administrative law
judge that he was at least partially disabled as a result of the original
injury. 2 By the time the case reached the court of appeals, the litigation
focused on which of two insurance carriers was responsible for payment of
workers' compensation benefits.43

The appellant, Northbrook Property & Casualty Insurance Company,
insured the employer for workers' compensation benefits on the date
claimant actually sustained his accident." Liberty Mutual Insurance
Company, however, was the insurance carrier on the date claimant actu-
ally stopped working, also the date of claimant's fictional new accident."
The administrative law judge, full board, and superior court all deter-
mined that Northbrook was responsible for payment of benefits to claim-
ant based upon a change in condition." As the court of appeals properly
noted in its opinion, Northbrook could not be liable based upon a change
in condition because Northbrook had never paid any benefits to claim-
ant.4 ' Because the change in condition could not have occurred unless
there was a previous award or its equivalent (i.e., the voluntary payment
of benefits), and because Northbrook never paid claimant for the initial
injury, assessing Northbrook with liability under a change in condition
was erroneous as a matter of law.48

The court, however, went on to hold that the assessment of liability
against Northbrook was actually proper, noting that claimant filed the
claim for compensation within one year of the original job-related inci-
dent and that "[therefore, the result is the same, and we affirm on the
principal of 'right for any reason.' ",49 This obscure rationale is especially
confusing in light of the court's prior holdings in new accident cases. In

40. 186 Ga. App. 339, 367 S.E.2d 567 (1988).
41. Id. at 339-40, 367 S.E.2d at 567-68.
42. Id. at 340, 367 S.E.2d at 568.
43. Id.
44. Id.
45. Id.
46. Id.
47. Id. at 341, 367 S.E.2d at 568.
48. Id., 367 S.E.2d at 569.
49. Id.
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its earlier decisions, from James onward, 50 the court made clear that
when a claimant is injured, loses no time from work, but later suffers
disability, he has suffered a new injury, the date of the accident becoming
the date "that disability manifests itself.""s Under the facts presented to
the court, therefore, the date claimant stopped working was the actual
date that the disability manifested itself, and since Liberty Mutual sup-
plied coverage for that date, the court's reasoning in earlier cases would
establish Liberty Mutual as the responsible carrier.

Although it is not clear, it may be that the rationale for the court's
decision was the testimony of the claimant, apparently relied upon by the
administrative law judge, "that no specific 'physical' event had occurred
in May which caused him to decide to leave the job."5" Apparently, the
court was troubled by the lack of evidence establishing a causal connec-
tion between claimant's disability and his continued work after the initial
injury. 8 The court's reliance on Dairymen, Inc. v. Wood 4 is confusing on
this point because Wood dealt with a new accident resulting from the
aggravation of a pre-existing condition-a type of case completely differ-
ent from the issue before the court in Babyak.5 Regardless of the court's
reasoning, the most confusing aspect of the Babyak decision is its avoid-
ance of the fictional new accident date, given the emphasis placed on this
rule by the court's earlier decisions.

Another recent decision by the court of appeals that is difficult to align
with earlier rulings is DeSoto Falls, Inc. v. Brown.6 Claimant was ini-
tially injured in 1983, paid disability benefits, and later returned to work
in a light-duty job.57 He continued to work for DeSoto Falls over the next
several years, occasionally missing time from 'work because of back pain."
In 1986 he secured the services of an attorney and requested a change in
condition hearing to recover temporary partial disability benefits for the
few days he had missed over the previous two years.9 Before the hearing

50. See supra text accompanying notes 11-39.
51. James, 147 Ga. App. at 309, 248 S.E.2d at 679.
52. 186 Ga. App. at 340, 367 S.E.2d at 568.
53. Id.
54. 162 Ga. App. 430, 291 S.E.2d 763 (1982).
55. Id. at 432, 291 S.E.2d at 765. In Wood, claimant was initially injured in 1977, contin-

ued to work until leaving to take another job, returned to work for the initial employer in
1979, and then became disabled because of an aggravation of his pre-existing condition by
his employment duties. Although the court reviewed the James case and its progeny, the
essential holding of the case amounted to nothing more than a restatement of the well-
settled principal that the aggravation of a pre-existing condition is a compensable accident.
Id. at 430-33, 291 S.E.2d at 764-65.

56. 187 Ga. App. 830, 371 S.E.2d 462 (1988).
57. Id. at 830, 371 S.E.2d at 462-63.
58. Id., 372 S.E.2d at 463.
59, Id. at 830-31, 372 S.E.2d at 463.
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could be held, however, a new employer purchased the plant where claim-
ant worked, and as a result a different workers' compensation carrier in-
sured the plant.60 For several weeks following the change in ownership
claimant continued working as a quality control inspector, but the subse-
quent employer then increased the length of work shifts from eight hours
to twelve hours.6' As a result of the increased hours, claimant's back pain
increased, and he was unable to work the entire shift. 2 His new employer
therefore terminated him, and claimant joined the second employer and
their workers' compensation carrier as parties to his previously filed
claim.63

At the court of appeals, the first employer contended that the increased
hours the second employer forced upon claimant constituted a new acci-
dent by way of "new circumstances," relying upon the Certain and Beers
Construction cases.6 The court of appeals affirmed the Board's assess-
ment of liability against the original employer s and distinguished the
cases appellant relied on by finding that "the claimant in the present case
never stabilized following his initial back injury but continued to worsen
to the point where, some two months prior to the sale of the plant to the
new owner, he had already requested a change-in-condition hearing."
The court also noted that while the immediate reason for claimant's un-
employment was the extended twelve-hour work shifts, claimant's inabil-
ity to work "obviously was not caused by the work which he had been
performing for the new owner. "67

The clear emphasis in DeSoto Falls is the court's concern over the
cause of claimant's disability. Yet, the specific holding of the court in
Beers Construction established a presumption in favor of finding a new
accident with the second employer in any of three separate circum-
stances.68 The court in Beers Construction emphasized that:

the first employer can have no control over the work activities of an em-
ployee who leaves its employ to work elsewhere ... [and cannot be held
liable] unless in some rare case the evidence clearly and undisputedly
shows that the claimant's condition was not affected by the more strenu-
ous, aggravating, supra normal work at the second employer but was un-

60. Id.
61. Id. at 830, 371 S.E.2d at 463.
62. Id.
63. Id.
64. Id.
65. Id. at 832-33, 371 S.E.2d at 464.
66. Id. at 831, 371 S.E.2d at 463 (emphasis in original).
67. Id. at 831-32, 372 S.E.2d at 464 (emphasis in original).
68. 162 Ga. App. at 90, 290 S.E.2d at 183-84.

1989]



MERCER LAW REVIEW

disputedly related only to the previous injury."

Since the claimant in DeSoto Falls testified that his symptoms increased
and that he was unable to work a full shift after the increase in hours
with the second employer,'70 the court's earlier holdings would indicate
that a presumption existed in favor of liability against the second em-
ployer. In reaching its decision, however, the court did not acknowledge
the presumption and instead focused on the causal relationship between
claimant's 1983 injury and his subsequent disability in 1986."

In both Babyak and DeSoto Falls, the court of appeals has evidenced a
sensitivity to the inherently factual nature of determining the cause of an
injured worker's disability. As the court has struggled with this standard,
however, it has necessarily weakened its earlier standards for determining
these types of cases. Indeed, the confusion that has returned to this area
of law prompted one recent commentator to name his article "Change in
Condition v. New Injury-Does Anybody Know What It Is?"''7 Given the
current state of the law, it is necessary that the court of appeals reassess
the competing policy considerations in this area and again provide a
framework upon which litigants can rely.

III. THE CAUSATION ANALYSIS

In its most recent pronouncements on change in condition versus new
accident analysis, the court of appeals has demonstrated a primary con-
cern for the cause of an injured worker's disability-a concern that is
fundamentally at odds with the bright-line tests enunciated by the court
in James and its progeny. With the problems inherent in the James anal-
ysis, it is time to heed the warning provided in Judge McMurray's dis-
sent 8 and return the focus of the analysis to the inherently factual deter-
mination of the causal connection between the worker's disability and his
employment.

In so doing, the court must first recognize that the new accident theory,
designed solely to confront a potentially harsh statute of limitations re-
sult, has no place in the change in condition versus new accident context.
The Babyak decision demonstrates the difficulties that ensue in applying
the new accident theory in a factual situation when no statute of limita-
tions issue exists. Without a statute of limitations problem, the new acci-
dent theory simply encourages a result that does not take into account

69. Id. at 89-91, 290 S.E.2d at 183-84.
70. 187 Ga. App. at 830, 371 S.E.2d at 463.
71. Id. at 832, 371 S.E.2d at 464.
72. Potter, Change in Condition Versus New Injury-Does Anybody Know What It Is,"

1988 WORKERS' COMPENSATION LAW INSTITUTE, PROGRAM MATERIALS, 09-i.
73. 147 Ga. App. at 312, 248 S.E.2d at 680 (McMurray, J., dissenting).
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whether the claimant's disability is truly related to the initial injury or to
some subsequent aggravation. By ignoring the threshold question of cau-
sation, the new accident theory has failed to provide a satisfactory rule
outside the statute of limitations context.

For the same reasons that the new accident theory has not worked well
in change in condition versus new accident cases, the courts must also
redefine the "new circumstances" analysis promulgated by the Certain
and Beers Construction cases, at least to the extent that it creates a pre-
sumption in favor of a second employer.74 The DeSoto Falls decision
demonstrates that, contrary to Beers Construction, increased job duties
do not always mandate liability with the second employer.' 5 Rather, lia-
bility depends on the relationship between the worker's employment and
his disability.'6 While the three-tiered "new circumstances" analysis is
workable to the extent that it provides examples of how new employment
might provide a causal connection to a worker's ultimate disability, the
theory overreaches when applied as a rigid standard to fact-sensitive
questions. By encouraging the avoidance of causation analysis, the "new
circumstances" and "new accident theory" rules promote decisions that
do not properly address the fundamental question of how liability should
be determined.

Clearly, the proper analysis in change in condition versus new accident
cases should focus on the causal connection between the claimant's disa-
bility and his employment. As this question is inherently fact-sensitive,
the only way to determine such claims is to leave the decision with the
finder of the fact and require an analysis of the evidence showing the
connection between the disability and its source. The James standard
and its progeny are useful only as examples in this context, and not as
rigid edicts to be followed at the expense of fairness. The rule in change
in condition versus new accident cases, whether involving multiple em-
ployers or multiple insurers, should simply place liability upon the party
that employed or insured the claimant during the incident that actually
caused disability.

Use of a causation analysis will require the court of appeals or supreme
court to review the change in condition versus new accident issue, and
redefine the rules applicable to these kinds of cases. Emphasizing the rule
of causation will not only promote fairness, it will also remove the uncer-
tainty in Georgia workers' compensation law created by the conflict be-
tween the courts' recent decisions and the traditional James analysis.

74. 162 Ga. App. at 90-91, 290 S.E.2d at 183-84.
75. 187 Ga. App. at 830, 371 S.E.2d at 462.
76. Id. at 832-33, 371 S.E.2d at 463-64.
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