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Courts, scholars, and legislatures have generally treated the doctrines
of unconscionability and impracticability separately.' The doctrines, how-
ever, are or should be closely related. On the one hand, harshness is alle-
viated by refusing to enforce a contract when performance is impractica-
ble. On the other hand, harshness is alleviated by refusing to enforce a
contract when the terms are unconscionable. In 1984, the Supreme Court
of West Virginia judicially recognized the association between the two
doctrines in a case involving a long term contract and noted that a wind-
fall results that neither party anticipated.2 In discussing the fact that the
doctrine of commercial impracticability may not afford an adequate rem-
edy, the court considered the issue in terms of overall gross imbalance,
oppression, unfairness, and elements that constitute substantive
unconscionability.3

Because the courts recognize, or ought to recognize, the close relation-
ship between the doctrines of unconscionability and impracticability, this
article addresses both doctrines. With respect to each, the purpose is first
to note current developments and then to hopefully influence the growth
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1. For example, see the treatment of unconscionability by U.C.C. § 2-302, infra note 5;
RESTATEMENT (SECOND) OF CONTRACTS § 208, infra note 6; the treatment of impracticability
by U.CC.§ 2-615, infra note 112; and RESTATEMENT (SECOND) OF CONTRACTS § 261, infra
note 112.

2. McGinnis v. Cayton, 312 S.E.2d 765 (W. Va. 1984).
3. Id. at 775-81 (Harshbarger, J., concurring).
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of the law in these areas.

I. THE PARAMETERS OF THE FUTURE USE OF UNCONSCIONABILITY AS A

GROUND FOR REFUSAL TO ENFORCE A CONTRACT

The doctrine of unconscionability is a restriction upon freedom of con-
tract. While the law recognizes the importance of a free enterprise sys-
tem, it seeks to protect against the harshness of an unconscionable con-
tract.' The drafters of the Uniform Commercial Code ("UCC")5 have
incorporated the doctrine into both the UCC and the Restatement (Sec-
ond) of Contracts ("Restatement").' It has been the subject of substantial
scholarly activity.7 Yet, as the analysis of cases and discussion that fol-
lows indicates, the parameters of the doctrine are not clear, and the
courts are shaping the law in this area in important respects. This article
will attempt to foster a clarification, or at least a better understanding, of
the doctrine and help to point the way toward its use as a positive force
in fair dealing without causing an undue disruption in economic activity.

A. The Elements of the Doctrine of Unconscionability

Surprisingly, the UCC and the Restatement do not define the word un-
conscionable. Different courts have stated that an unconscionable con-
tract is one that no man in his senses, not under delusion, would make, on

4. Jones v. Star Credit Corp., 59 Misc. 2d 189, 298 N.Y.S.2d 264, 266 (1969).
5. U.C.C. § 2-302 (1987). Section 2-302 provides:

§ 2-302. Unconscionable Contract or Clause
(1) If the court as a matter of law finds the contract or any clause of the con-

tract to have been unconscionable at the time it was made the court may refuse to
enforce the contract, or it may enforce the remainder of the contract without the
unconscionable clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or any clause
thereof may be unconscionable the parties shall be afforded a reasonable opportu-
nity to present evidence as to its commercial setting, purpose and effect to aid the
court in making the determination.

6. RESTATEMENT (SEcoND) CoNTRAcTs § 208 (1979). Section 208 provides:
Unconscionable Contract or Term
If a contract or term thereof is unconscionable at the time the contract is made a
court may refuse to enforce the contract, or may enforce the remainder of the
contract without the unconscionable term, or may so limit the application of any
unconscionable term as to avoid any unconscionable result.

7. See, e.g., Ellinghaus, In Defense of Unconscionability, 78 YALE L.J. 757 (1969); Leff,
Unconscionability and the Code-The Emperor's New Clause, 115 U. PA. L. Rav. 485
(1967); Spanogle, Analyzing Unconscionability Problems, 117 U. PA. L. REv. 931 (1969);
Note, Unconscionability Redefined: California Imposes New Duties on Commercial Parties
Using Form Contracts, 35 HASTINGS LJ. 161 (1983); Schwartz, A Reexamination of Nonsub-
stantive Unconscionability, 63 VA. L. REv, 1053 (1977).
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the one hand; and that no fair and honest man would accept on the
other.' A 1965 opinion of the United States Court of Appeals for the Dis-
trict of Columbia established a framework for the doctrine that is prece-
dent to many later decisions.' That court stated: "Unconscionability has
generally been recognized to include an absence of meaningful choice on
the part of one of the parties (procedural unconscionability) together with
contract terms which are unreasonably favorable to the other party (sub-
stantive unconscionability)." 1 More recently, after noting that a contract
is largely an allocation of risk between the parties, a California court held
that a term in a contract is suspect from a substantive standpoint if it
reallocates the risks of the bargain in an objectively unreasonable or un-
expected manner." With respect to the effect of procedural unconsciona-
bility, the court held that the unreasonable reallocation becomes less tol-
erable as the unfair surprise or inequality of bargaining power becomes
greater.12 If there is great procedural unconscionability, the court does
not need much substantive unconscionability in order to refuse to enforce
the agreement.

Substantive unconscionability relates to the commercial reasonableness
of the terms of the contract.'8 It refers to oppressively one-sided or harsh
terms,'4 which may concern inflated prices, unfair disclaimers, or termi-
nation clauses." Procedural unconscionability arises from an impropriety
that occurs during the formation of the contract and prevents a party
from exercising meaningful choice.' 6 It could include the use of fine print
or misrepresentation." Procedural unconscionability usually arises from
an inequality in bargaining power that results in no real negotiation.' s It
generally requires a showing of overreaching or sharp practices by one
party while the other is ignorant or inexperienced. 19 Additional factors
courts consider include age, education, intelligence, business acumen, and

8. Hume v. United States, 132 U.S. 406, 410 (1889); Edler v. Frazier, 174 Iowa 46, 156
N.W. 182, 187 (1916); Hall v. Wingate, 159 Ga. 630, 667, 126 S.E. 796, 813 (1924).

9. Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1986).
10. Id. at 449.
11. A&M Produce Co. v. FMC Corp., 135 Cal. App. 3d 473, 186 Cal. Rptr. 114 (1982).

(The issue of unconscionability arose in a challenge to a disclaimer of warranties and conse-
quential damages in a sale of a machine to a farmer).

12. 186 Cal, Rptr. at 122.
13. Frank's Maintenance & Eng'g, Inc. v. C.A. Roberts Co., 86 Ill. App. 3d 980, 408

N.E.2d 403, 410 (1980).
14. Hahn v. Ford Motor Co., 434 N.E.2d 943, 951 (Ind. 1982).
15. Industrialease Automated & Scientific Equip. Corp. v. R.M.E. Enters., Inc., 58

A.D.2d 482, 396 N.Y.S.2d 427, 431 (N.Y. 1977).
16. 396 N.Y.S. 2d at 431 n.4.
17. Id.
18. See supra text accompanying note 10.
19. Earman Oil Co. v. Burroughs Corp., 625 F.2d 1291, 1300 (5th Cir. 1980).
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which party drafted the contract."0

B. Application by the Courts of the Doctrine of Unconscionability to
Factual Situations

The preceding description of unconscionability is but a starting point
in an attempt to predict the circumstances under which a court will re-
fuse to enforce a contract or contract term on that ground. The terminol-
ogy used in describing the doctrine, although a necessary starting point, is
by the very nature of the subject matter, vague. The reader can better
understand the flavor of the doctrine through a discussion of some rele-
vant cases. Also, a discussion of some factual situations that have led
courts to apply the doctrine will enhance the ability to predict its
application.

Frostifresh Corp. v. Reynoso2" was a New York case with Spanish
speaking defendants. Defendants signed a contract that plaintiff drew up
in English for the installment purchase of a refrigerator-freezer. 2 The
cost of the appliance to plaintiff was $348.2 The sales price, including
credit charges, was $1,145.88."1 Under these circumstances, the court
found that the terms of the sale shocked its conscience and allowed plain-
tiff to recover only the $348 cost of the appliance. 25 On appeal, the appel-
late court affirmed the finding of unconscionability and refusal of the
court to enforce the contract, but allowed plaintiff to recover a reasonable
profit.20

Jones v. Star Credit Corp.27 is another New York case concerning poor
people and the purchase of a freezer. In Jones, a door-to-door salesman
approached the plaintiff-buyers, who were welfare recipients.2 The court
found that the freezer had a retail value of $300.29 The contract price was
$1,234.80.8" On these facts, the court found the contract unconscionable
and refused to enforce the contract provisions. 1 The court stated that

20. Johnson v. Mobil Oil Corp., 415 F. Supp. 264, 268 (E.D. Mich. 1976).
21. 52 Misc. 2d 26, 274 N.Y.S.2d 757 (N.Y. Dist. Ct. 1966), aff'd, 54 Misc. 2d 119, 281

N.Y.S.2d 964 (N.Y. Sup. Ct. 1967).
22. 274 N.Y.S.2d at 758.
23. Id. at 759.
24. Id. at 758.
25. Id. at 759-60.
26. Frostifresh Corp. v. Reynoso, 54 Misc. 2d 119, 281 N.Y.S.2d 964, 965 (N.Y. Sup. Ct.

1967).
27. 59 Misc. 2d 189, 298 N.Y.S.2d 264 (N.Y. Sup. Ct. 1969).
28. 298 N.Y.S.2d at 264-65.
29. Id. at 265.
30. Id.
31. Id. at 266.
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courts must protect such poor consumers against overreaching.2 The
buyers had already paid $600 of the $1,234.80 contract price and the
court reformed the contract to prevent defendant from any additional
recovery. 3

A&M Produce Co. v. FMC Corp."' is a California case decided in 1982.
Defendant manufacturer sold plaintiff, a farming company, a machine for
use in harvesting tomatoes.35 The machine was incapable of processing
tomatoes quickly enough to avoid the rotting of the crop and damaged
some of the tomatoes." The manufacturer prepared the sales contract
and included, on the reverse side, a disclaimer of warranties and exclusion
of consequential damages.3 7 The parties conducted no meaningful negoti-
ations over the terms of the preprinted form." California had adopted
section 2-302 of the UCC.3 The court held that the disclaimer and exclu-
sion were commercially unconscionable because no buyer would purchase
such a product without any enforceable performance standards. The
court, therefore, refused to enforce these provisions. 0 Regarding proce-
dural unconscionability, the court found oppression in the unequal bar-
gaining power of the large manufacturer and the relatively small farming
company that had no previous experience with this type of machine.'
The court of appeals affirmed the judgment, including consequential
damages.2

Industrialease Automated & Scientific Equipment Corp. v. R.M.E.
Enterprises'3 involved a defendant that operated a picnic grove and who
entered into a lease with plaintiff manufacturer for an incinerator." The
lease called for sixty monthly payments and contained usual manufac-
turer's warranties.45 Prior to delivery, the manufacturer told defendant
that the original contract was insufficient and that defendant would have
to sign a new contract to insure delivery.'6 The new contract defendant
signed contained a disclaimer of warranties.' 7 The court found that plain-

32. Id. at 265.
33. Id. at 268.
34. 135 Cal. App. 3d 473, 186 Cal. Rptr. 114 (1982).
35. 186 Cal. Rptr. at 117.
36. Id.
37. Id.
38. Id. at 125.
39. Id. at 120.
40. Id. at 125.
41. Id. at 124.
42. Id. at 126-29.
43. 58 A.D.2d 482, 396 N.Y.S.2d 427 (1977).
44. 396 N.Y.S.2d at 428.
45. Id.
46. Id.
47. Id. at 428 n.3.
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tiff exerted pressure upon defendant to sign the new contract quickly,
just before the start of defendant's busy season.48 The court found that
defendant did not understand the mechanical requirements of his needs
and that plaintiff undertook to design and build the proper equipment.49

The equipment did not work at allY' Under these circumstances, the
court held the disclaimer unconscionable and refused to enforce it.51 The
court, therefore, sustained a jury finding that the seller made and
breached express warranties.52 The appellate court affirmed the judgment
for defendant in the action for the balance of payments due and on de-
fendant's claim for damages for breach of warranty."

C. Statutory Treatment of the Doctrine of Unconscionability

One may further understand the concept and use of unconscionability
from the manner the doctrine's incorporation into the Uniform Consumer
Credit Code. The relevant section of that code (subsections (1) and (3) of
which are derived in significant part from UCC 2-302) provide:

Section 5.108 [Unconscionability; Inducement by Unconscionable Con-
duct; Unconscionable Debt Collection)

(1) With respect to a transaction that is, gives rise to, or leads the
debtor to believe will give rise to, a consumer credit transaction, if the
court as a matter of law finds:
(a) the agreement or transaction to have been unconscionable at the time
it was made, or to have been induced by unconscionable conduct, the
court may refuse to enforce the agreement; or
(b) any term or part of the agreement or transaction to have been uncon-
scionable at the time it was made, the court may refuse to enforce the
agreement, enforce the remainder of the agreement without the uncon-
scionable term or part, or so limit the application of any unconscionable
term or part as to avoid any unconscionable result.

(3) If it is claimed or appears to the court that the agreement or trans-
action or any term or part thereof may be unconscionable, or that a per-
son has engaged in, is engaging in, or is likely to engage in unconsciona-
ble conduct in collecting a debt, the parties shall be afforded a
reasonable opportunity to present evidence as to the setting, purpose,
and effect of the agreement or transaction or term or part thereof, or of
the conduct, to aid the court in making the determination.

(4) In applying subsection (1), consideration shall be given to each of

48. Id. at 432 n.1.
49. Id.
50. Id. at 428-29 n.3.
51. Id. at 432.
52. Id.
53. Id.
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the following factors, among others, as applicable:
(a) belief by the seller, lessor, or lender at the time a transaction is en-
tered into that there is no reasonable probability of payment in full of
the obligation by the consumer or debtor;
(b) in the case of a consumer credit sale or consumer lease, knowledge by
the seller or lessor at the time of the sale or lease of the inability of the
consumer to receive substantial benefits from the property or services
sold or leased;
(c) in the case of a consumer credit sale or consumer lease, gross dispar-
ity between the price of the property or services sold or leased and the
value of the property or services measured by the price at which similar
property or services are readily obtainable in credit transactions by like
consumers;

(e) the fact that the seller, lessor, or lender has knowingly taken advan-
tage of the inability of the consumer or debtor reasonably to protect his
interests by reason of physical or mental infirmities, ignorance, illiteracy,
inability to understand the language of the agreement, or similar
factors."

The official comment to this section describes illustrative transactions
that would constitute unconscionability and entitle a consumer to relief.
These include, under subsection (4)(a), a sale of goods to a low income
family without expectation of full payment, but with the expectation of
repossessing the goods and reselling them at a profit.5 ' An illustration
under subsection (4)(b) presents a foreign speaking, unmarried laborer
who is sold an English language encyclopedia, or the sale of two expensive
vacuum cleaners to two poor families sharing the same apartment and
one rug." An example under subsection (4)(c) is a home solicitation sale
of a set of cookware to a housewife for $375 when such is locally available
on similar terms for $125.' 7

Two recent cases aid in understanding court interpretation of state
consumer protection acts. In Community Acceptance Corp. v. Kitchen,"
a recent Louisiana case, a finance company that originally financed the
purchase of a used automobile with a loan then having a present balance
of $844 advanced an additional $150 for repair." The finance company
then refinanced a resale of the automobile by requiring the seller, the
purchaser, and the purchaser's girlfriend to sign a promissory note for

54. UNIF. CONSUMER CREDIT CODE § 5.108.
55. Id. comment 4a.
56. Id. comment 4b.
57. Id. comment 4c.
58. 417 So. 2d 22 (La. App. 1982).
59. Id. at 23.

1989] 943
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$1,647.60 The finance company actually advanced only $150 new money. 1

The Louisiana Consumer Credit Law6 2 defines a contract as unconsciona-
ble when the contract is so onerous, oppressive, or one-sided that a rea-
sonable person would not freely give his consent to enter into the con-
tract." The borrowers were all unsophisticated, uneducated, poor people
who did not fully understand the transaction.6 4 Under these circum-
stances, the court found this contract unconscionable and affirmed a
judgment for the borrowers."

U.S. Life Credit Corp. v. Wilson" involved a West Virginia statute that
provided a borrower the right to be free from unreasonable publication of
his indebtedness and provided that no debt collector may unreasonably
publicize information relating to any alleged indebtedness of a con-
sumer.6 7 A provision in a consumer credit loan agreement waived the con-
sumer's right of action for any violation of his right to privacy arising
from the creditor's communications about his indebtedness." The court
held that the challenged clause deceived consumers into believing that
the creditor could rightfully communicate with the consumer's employer
in order to collect the indebtedness and that this constituted a threat to
take action that the statute prohibited." Thus, the court held the clause
to be unconscionable.

7 0

The official comments to both UCC section 2-302 and the Restatement
section 208 are helpful in understanding the meaning and application of
unconscionability. Those comments indicate that courts should consider
the setting, purpose, and effect of the contract, including those things rel-
evant in an investigation of contractual capacity, fraud, or duress.7 1 There
is an overlap between this doctrine and denial of enforcement on the
ground of public policy. The drafters designed the doctrine to prevent
oppression and unfair surprise, but they did not design the doctrine to
disturb an allocation of risk based on superior bargaining power.

Under the Restatement, "inadequacy of consideration does not of itself
invalidate a bargain, but gross disparity in the values exchanged may be

60. Id.
61. Id.
62. LA. REv. STAT. ANN. § 9:3510 (West 1982).
63. 417 So. 2d at 23.
64. Id.
65. Id.
66. 301 S.E.2d 169 (W. Va. 1982).
67. Id. at 171 n.3.
68. Id. at 171.
69. Id. at 172.
70. Id. at 171.
71. U.C.C. § 2-302 comments 1-3 (1987); RESTATEMENT (SECoND) OF CONTRACTS § 208

comment a (1979).

[Vol. 40
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an important factor in a determination that a contract is unconscionable
.. . ,,' The courts will not find unconscionability solely because of ine-
quality in bargaining power nor solely because of an allocation of risks to
the weaker party.73 If, however, the contract combines gross inequality of
bargaining power with terms that are unreasonably favorable to the
stronger party, this may confirm suspicions of deception, duress, or lack
of consent.74 For a finding of unconscionability, gross inequality must co-
exist with terms unreasonably favorable to the stronger party.

D. The Far Reaching Effect of an Expansion of the Doctrine of
Unconscionability

The statutes, the cases, and the commentary deal with some familiar
concepts. The facts upon which courts have found fraud, misrepresenta-
tion, duress, and undue influence are often similar to facts upon which
they have found unconscionability. Concepts of overreaching and funda-
mental fairness permeate the application of the doctrine. Yet after a con-
sideration of all of the foregoing, and undoubtedly because of the very
nature of the concept with which we are dealing, there is a sense of vague-
ness about the application of the doctrine except in its most extreme
forms.

Although a sense of fairness gleans from the applications of the doc-
trine of unconscionability because of the foregoing discussion, courts fre-
quently have difficulty drawing the line between fairness and the impor-
tant doctrine of freedom of contract. With this posture in mind, we turn
to a consideration of a recent decision of the Supreme Court of California.

In 1985, the Supreme Court of California issued a decision in Perdue v.
Crocker National Bank.75 This decision indicates that to the extent
courts follow the doctrine, they will engage themselves in the pricing of
bank services and other goods and services, using as a guide the relatively
loose parameters of price unconscionability.

In Perdue plaintiff brought a class action to challenge the validity of
bank imposed charges for processing checks drawn on accounts without
sufficient funds.a The trial court sustained a general demurrer.7 A signa-
ture card, which all checking account customers signed, contained the
contract between plaintiff and the bank.7 The contract's provisions

72. RESTATEMENT (SECOND) OF CONTRACTS § 208 comment c (1979).
73. Id. comment d.
74. Id.
75. 38 Cal. 3d 913, 702 P.2d 503, 216 Cal. Rptr. 345 (1985), dismissed for lack of a final

judgment, 475 U.S. 1001 (1986).
76. 702 P.2d at 507-08.
77. Id. at 508.
78. Id.

1989]
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stated that the account was "subject to all applicable laws, to the bank's
present and future rules, regulations, practices and charges. '79 At the
commencement of this action, the charge for each nonsufficient fund
("NSF") check was six dollars whether the bank honored the check or
returned the check unpaid. 0 Plaintiff claimed that the actual cost the
bank incurred in processing a NSF check was approximately thirty
cents." Among other things, plaintiff asked for a judicial declaration that
this charge was oppressive and unconscionable because of the two thou-
sand percent disparity *between the charge and the actual cost to
defendant.2

Plaintiff alleged that the bank "enjoy[ed] a superior bargaining posi-
tion by reason of its greater economic power, knowledge, experience, and
resources." 3 Plaintiff further alleged that customers had no alternative
but to acquiesce to the bank's terms because other banks offered similar
arrangements.

4

The court found that the contract was one of adhesion.5 The term ad-
hesion signifies a standardized contract that a party of superior bargain-
ing power drafts and imposes upon another whose only choice is to ad-
here to the contract or reject it86 Such a contract is generally enforceable.
The contract is not enforceable, however, if the contract does not fall
within the reasonable expectations of the weaker party or the contract is
unduly oppressive or unconscionable. 7 California has essentially adopted
UCC section 2-302, although in a form expanded to cover noncommercial
contracts."

The court held that the price term, like any other term of the contract,
may be unconscionable;' however, the allegations that the price exceeds
cost or fair value, standing alone do not state a cause of action.'0 "The
courts look to the basis and justification for the price . . . 'including the
price actually being paid by other similarly situated consumers in a simi-
lar transaction.' "91 Defendant contended that a price equal to the market

79. Id.
80. Id.
81. Id.
82, Id.
83. Id. at 510.
84. Id.
85. Id. at 511.
86. Id.
87. Id.
88. Id.
89, Id. at 512.
90. Id.
91. Id. (quoting Bennett v. Behring Corp., 466 F. Supp. 689, 697 (S.D. Fla. 1979)).
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price cannot be unconscionable.' The court held, however, that "[w]hile
it is unlikely that a court would find a price set by a freely competitive
market unconscionable,. . . the market price set by an oligopoly should
not be immune from scrutiny. 93 In discussing just what factors the court
would consider in deciding if a price was unconscionable, the court in-
cluded, in addition to the market price, (1) the cost of the goods or ser-
vices to the seller; (2) the inconvenience imposed on the seller; and (3)
the true value of the product or service." In addition to these factors, the
court discussed the procedural aspects of unconscionability.' 5 These in-
cluded the absence of meaningful choice, the lack of sophistication of the
buyer, and the presence of deceptive practices by the seller. 6

Defendant's position was that a six dollar charge was "obviously rea-
sonable."' 7 In rejecting this contention, the court noted that the seller's
application of small charges to a large volume of transactions may yield a
sizeable sum.98 The court held that such profit percentages (somewhere
between six hundred and two thousand percent) "may not be automati-
cally unconscionable, but they indicate the need for further inquiry."9

The court indicated that in cases based upon unconscionability it is im-
portant to understand the flavor surrounding the case. It pointed out that
the contractual aspect of the signature card was not obvious to the con-
sumer and that the language itself was in print so small that many could
not read the contract terms.100 Further, the bank did not furnish the de-
positor with a copy of the bank's rules to which the contract referred.101

The court determined that the bank had structured a totally one-sided
transaction 02 and that the contract could mislead the depositor because
it did not mention certain duties that the law imposed on the bank.103

The court held:

the absence of equality of bargaining power, open negotiation, full disclo-
sure, and a contract which fairly sets out the rights and duties of each
party demonstrates that the transaction lacks those checks and balances
which would inhibit the charging of unconscionable fees. In such a set-
ting, plaintiff's charge that the bank's NSF fee is exorbitant, yielding a

92. Id.
93. Id.
94. Id. at 513.
95. Id.; see supra notes 14-16 and accompanying text.
96, 702 P.2d at 513.
97. Id.
98. Id.
99. Id.

100. Id.
101. Id.
102. Id. at 514.
103. Id.
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profit far in excess of cost, cannot be determined on demurrer.'04

The court closed the opinion in Perdue with the observation that the law
applied was "part of the common law governing all commercial transac-
tions; they regulate not only sale of bank services but the sale of grocer-
ies, automobiles, furniture or medical services."'' 0

By this decision, the Supreme Court of California established price un-
conscionability as a cause of action in California. Through the medium of
discussing a previous California case, which concerned unconscionability
in the context of appointment of a non-neutral arbitrator and not price
unconscionability,1' the court brought into play the concepts of natural
justice, fundamental fairness, and minimum levels of integrity. What is
surprising about the application of these concepts to the facts of the case
in Perdue is that in general, and based upon previous case law, courts
find difficulty in applying ideas of violation of natural justice, fundamen-
tal fairness, and minimum levels of integrity to the imposition of a six
dollar NSF charge. If these words help to define unconscionable, then a
particular fact situation alleged to be unconscionable should be one upon
which all reasonable people could agree. All reasonable people, however,
would not agree that the label of unconscionable should attach to this six
dollar charge. As a matter of fact, by way of example, the intermediate
appellate court that decided the Perdue case did not agree that this
charge was unconscionable.107

In Perdue, the Supreme Court of California suggests some interesting
concepts regarding the doctrine of unconscionability as applied to price.
In referring to the six dollar charge and to the thirty cents or even one
dollar cost, the court stated, "[s]uch profit percentages may not be auto-
matically unconscionable, but they indicate the need for further in-
quiry."" This suggests that the court is dividing the concept of uncon-
scionability into what is automatically unconscionable and into what may
be unconscionable but is not automatically unconscionable. If this is true,
and evidence certainly indicates a division, courts must develop clear pa-
rameters for determining what is automatically unconscionable and what
may be, but is not, automatically unconscionable. From the Perdue opin-
ion we know that under the described circumstances in California, a two
thousand percent profit is not automatically unconscionable, but rather
indicates the need for further inquiry. We also know that because certain
profit percentages would be automatically unconscionable, there is an ab-

104. d.
105. Id. at 524 (emphasis added).
106. Graham v. Scissor-Tail, Inc., 28 Cal. 3d 807, 623 P.2d 165, 171 Cal. Rptr. 604 (1981).
107. 141 Cal. 3d 200, 190 Cal. Rptr. 204, 209 (1983).
108. 702 P.2d at 513.
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solute limit to the amount of profit percentage a California business may
legally charge.

Because the California court specifically (albeit in dicta) made the
holding applicable to all types of business, consumers armed with this
decision of the prestigious Supreme Court of California can be antici-
pated to attack the pricing of goods and services. On the other hand, bus-
iness will likely find a system under which business pricing decisions are
subject to court interference intolerable.

Statutory and judge-made law has constrained the freedom to contract
for many years by a generalized rule holding that a court may refuse to
enforce a contract or contract clause that the court finds unconscionable.
Society, in general, thinks the word "unconscionable" relates to situations
when a provision is so grossly unfair that the provision's unconscionabil-
ity is patent, when nearly everyone could agree that the clause should not
be enforced. In this context, the law of unconscionability presented no
problem to ethical business. If courts, however, are to involve themselves
in the pricing of services and products of American business seemingly as
mundane as a six dollar NSF charge, then the American business and the
American consumer need to know, with more precision than presently ex-
ists, the guidelines that will govern this phenomenon.

II. THE FUTURE USE OF IMPRACTICABILITY AS A GROUND FOR THE

EXCUSE OF CONTRACT PERFORMANCE

A basic premise of contract law is that contract liability is essentially
strict liability.10 ' A promisor who does not perform is liable in damages
even if that performance is more burdensome than anticipated;110 how-
ever, the common law recognized that objective impossibility should ex-
cuse performance."' The UCC for sales contracts, and the Restatement
for other agreements, have redefined this concept by substituting for "im-
possible" the word "impracticable."' 1 2 The change in the words and the

109. RESTATEMENT (SECOND) or CONTRACTS ch. 11, introductory note (1979).
110. Id.
111. RESTATEMENT (SECOND) OF CONTRACTS § 261 comment d (1979); U.C.C. § 2-615 com-

ment 3 (1987).
112. RESTATEMENT (SECOND) OF CONTRACTS § 261 (1979). Section 261 provides:

Discharge by Supervening Impracticability
Where, after a contract is made, a party's performance is made impracticable
without his fault by the occurrence of an event the non-occurrence of which was a
basic assumption on which the contract was made, his duty to render that per-
formance is discharged, unless the language or the circumstances indicate the
contrary.

U.C.C. § 2-615 provides:
Excuse by Failure of Presupposed Conditions
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official comments indicate that the drafters chose the word impracticable
to lessen the severity of the common law requirement of impossibility as a
prerequisite to excuse of performance. 13 Surprisingly, previous scholarly
effort indicates, at least for the earlier cases, that courts have resisted this
intended change.' 1

In view of the fact that many practitioners continue to disagree on the
intent of the UCC and Restatement on the one hand and the treatment
of the doctrine by most courts on the other, this Article will now analyze
the present status of the law concerning impracticability and suggest the
doctrine's future course.

A. The Elusive Meaning of Impracticable

Section 261 of the Restatement provides:

Discharge by Supervening Impracticability
Where, after a contract is made, a party's performance is made impracti-
cable without his fault by the occurrence of an event the non-occurrence
of which was a basic assumption on which the contract was made, his
duty to render that performance is discharged, unless the language or the
circumstances indicate the contrary."3

Except so far as a seller may have assumed a greater obligation and subject to the
preceding section on substituted performance:
(a) Delay in delivery or non-delivery in whole or in part by a seller who complies
with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if
performance as agreed has been made impracticable by the occurrence of a contin-
gency the non-occurrence of which was a basic assumption on which the contract
was made or by compliance in good faith with any applicable foreign or domestic
government regulation or order whether or not it later proves to be invalid.
(b) Where the causes mentioned in paragraph (a) affect only a part of the seller's
capacity to perform, he must allocate production and deliveries among his custom-
ers but may at his option include regular customers not then under contract as
well as his own requirements for further manufacture. He may so allocate in any
manner which is fair and reasonable.
(c) The seller must notify the buyer seasonably that there will be delay or non-
delivery and, when allocation is required under paragraph (b), of the estimated
quota thus made available for the buyer.

113. See, e.g., supra note 111.
114. Wallach, The Excuse Defense in the Law of Contracts: Judicial Frustration of the

U.C.C. Attempt to Liberalize the Law of Commercial Impracticability, 55 NOTRE DAME L.
REv. 203 (1979); Dusenberg, "Impossibility": It Isn't Good Code Language, 1 J.L. & CoM. 29
(1981); Birmingham, A Second Look at the Suez Canal Cases: Excuse for Nonperformance
of Contractual Obligations in the Light of Economic Theory, 20 HASTINGS L.J. 1393 (1969);
Henszey, U.C.C. Section 2-615-Does "Impracticable" Mean Impossible?, 10 U.C.C. L.J.
107 (1977); Simmer, Commercial Impracticability-An Overview, 13 DuQ. L. REv. 521
(1975); Note, U.C.C. Section 2-615: Sharp Inflationary Increases in Cost as Excuse From
Performance of Contract, 50 NoTE DAME L.. REV. 297 (1974).

115. RESTATEMENT (SECOND) OF CONTRACTS § 261 (1979).
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Similarly, the applicable portion of section 2-615 of the UCC provides:

Except so far as a seller may have assumed a greater obligation ....
(a) Delay in delivery or non-delivery in whole or in part by a seller...

is not a breach of his duty under a contract for sale if performance as
agreed has been made impracticable by the occurrence of a contingency
the non-occurrence of which was a basic assumption on which the con-
tract was made .... It

With respect to increased cost, the official comments to UCC section 2-
615 elaborate by indicating that for cost increases to constitute an excuse,
the increase must be due to an unforeseen contingency that alters the
essential nature of the performance.1 1 7 Change in cost alone cannot be an
actionable excuse "for that [change in cost] is exactly the type of business
risk which business contracts made at fixed prices are intended to
cover."'1 8 A market shift alone will not suffice as a ground for discharge of
liability." But the language of the statute does cover contingencies such
as war, crop failure, or shutdown of major supply sources that cause a
change in cost.1 2

0 Just as we observed that the drafters of the UCC and
the Restatement did not define the word "unconscionable," so too,
neither the text of the UCC nor the Restatement defines the word "im-
practicable." Comment (d) to the Restatement section, however, indicates
that the word "impracticable" would include "extreme and unreasonable
difficulty, expense, injury or loss" and that increased costs may lead to a
finding of excuse if they are "well beyond the normal range. "121

A practitioner's attempt to learn just how much relative increased cost
will qualify for a finding of excuse through a review of the principal cases
will prove disappointing. In Transatlantic Financing Corp. v. United
States,22 the closing of the Suez Canal increased shipping costs.'2 3 The
total contract price for the shipment was $305,842, and the increase in
cost was $44,972, or approximately fifteen percent.' 24 The court held the
increased cost did not make performance "impracticable. 125 In Louisiana
Power & Light Co. v. Allegheny Ludlum Industries,'2 6 the seller de-
faulted on a contract to deliver material to the buyer because the seller's

116. U.C.C. § 2-615 (1987).
117. Id. at comment 4.
118. Id.
119. RESTATEMENT (SECOND) OF CONTRACTS § 261 comment b (1979).
120. U.C.C. § 2-615 comment 4 (1987).
121. RESTATEMENT (SECOND) OF CONTRACTS § 261 comment d (1979).
122. 363 F.2d 312 (D.C. Cir. 1966).
123. Id. at 314.
124. Id. at 319.
125. Id. at 320.
126. 517 F. Supp. 1319 (E.D. La. 1981).



952 MERCER LAW REVIEW [Vol. 40

costs rose to thirty-eight percent above the contract price.12 7 The court
held that the cost increase was insufficient to qualify as impracticable.128

Florida Power & Light Co. v. Westinghouse Electric Corp.121 concerned
a contract in which defendant agreed to remove and dispose of spent nu-
clear fuel.130 Defendant argued that unforeseeable contingencies made
performance so expensive that contract performance became commer-
cially impracticable."' Defendant's total revenues on three connected
contracts were $224 million. 32 The loss was $112 million, or about 50% of
revenues.13 3 The court found that in context the "expense in this case is
not so extreme as to constitute commercial impracticability."'' 4 The court
stated further, "[w]hile this expense is high, it is not beyond the normal
range of risk that a promisor signing a fixed-price contract in a new high-
risk field could have expected. A loss alone is not sufficient to show com-
mercial impracticability."' 3 5

In Publicker Industries, Inc. v. Union Carbide Corp.,3 defendant con-
tracted to sell ethanol to plaintiff. 37 The contract established that a
formula adjusted annually to reflect the cost of raw materials, but subject
to a ceiling on adjustment increases, would determine the price.' 3' The
seller's projected loss due to cost increase above the ceiling was $5.8 mil-
lion.' 39 Defendant urged impracticability as an excuse on the sole basis of
this added expense.' 40 In denying relief, the court stated, "[w]e are not
aware of any cases where something less than a 100% cost increase has
been held to make a seller's performance 'impracticable.' "'4

Aluminum Co. of America v. Essex Group, Inc.,"42 a case discussed in
greater detail below, is one of the few cases in which a court granted relief
on the basis of impracticability. Alcoa concerned a twenty year agreement
for the supply of aluminum that calculated prices on the basis of a
Wholesale Price Index.""3 The wholesale price index failed to track actual

127. Id. at 1324.
128. Id.
129. 597 F. Supp. 1456 (E.D. Va. 1984).
130. Id. at 1458.
131. Id. at 1468.
132. Id. at 1477.
133. Id.
134. Id.
135. Id.
136. 17 U.C.C. Rep. Serv. 989 (E.D. Pa. 1975).
137. Id. at 989.
138. Id. at 990.
139. Id. at 992.
140. Id. at 991.
141. Id. at 992.
142. 499 F. Supp. 53 (W.D. Pa. 1980).
143. Id. at 57.
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costs as a result of the large increase in energy prices in the seventies. " '
As a consequence of this failure, defendant projected a $75 million loss.'4

The court reformed the contract on the ground that performance as
agreed would be impracticable. 4 s

Practicing attorneys find these cases frustrating because they do not
articulate guidelines for determining when performance is or is not im-
practicable. Thus, many years after states enacted the UCC and statutes
based upon the Restatement (both of which did little to define impracti-
cable), the cases essentially have not served the purpose of creating prece-
dent that defines the doctrine's parameters.

B. The Over-Reliance by the Courts on the Concept of Foreseeability

Both the UCC and the Restatement excuse performance when the fact
that it is impracticable stems from "the occurrence of an event (Restate-
ment) or contingency (U.C.C.) the non-occurrence of which was a basic
assumption on which the contract was made. 1 4 7 The official comments to
both invoke the concept of foreseeability.' 4 The courts have equated the
above quoted language with the determination that performance is ex-
cused when it is impracticable "because of unforeseen supervening cir-
cumstances not within the contemplation of the parties at the time of
contracting.1' 49 The courts have held that impracticability (increased cost
alone) does not excuse performance unless the rise in cost "is due to some
unforeseen contingency which alters the essential nature of the perform-
ance.'5 0 The Restatement's official comment clouds this concept (or fur-
ther refines it) by stating that "[tihe fact that the event was unforesee-
able or even foreseen does not necessarily compel a conclusion that its
non-occurrence was not a basic assumption."''1

When courts rule on particular factual situations, reasonable people ex-
pect the courts to concentrate on the words of the statute (where the
words foreseeable and foreseen do not appear). Perhaps because of their
great familiarity with the tort concept of foreseeability in the context of
proximate cause, courts have chosen instead to concentrate on the refer-
ences to foreseeability in the official comments. For example, in Iowa

144. Id. at 58.
145. Id. at 59.
146. Id. at 73.
147. U.C.C. § 2-615 (1987); RESTATEMENT (SECOND) OF CONTRACTS § 261 (1979).
148. U.C.C. § 2-615 comments 1 and 4 use the word "unforeseen." RESTATEMENT (SEC-

OND) OF CONTRACTS § 261 comments b and c use the words "unforeseeable" and "foreseen."
149. U.C.C. § 2-615 comment 1 (1987).
150. Id. at comment 4.
151. RESTATEMENT (SECOND) OF CONTRACTS § 261 comment b (1979). See also id. com-

ment c.
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Electric Light & Power Co. v. Atlas Corp.,152 the market price of a prod-
uct rose to seven times the contract price, and a seller sought reforma-
tion" The federal court, in determining Iowa law, stated that in order to
excuse performance, the event causing impracticability must be unfore-
seeable or at least unforeseen. 64

In 1978, a Minnesota court considered a case involving a plaintiff that
ordered a specially designed truck from a Chevrolet dealer.15 5 Defendant
dealer then ordered the truck from General Motors, which subsequently
refused to deliver the truck."' Plaintiff sued for breach, and defendant
sought relief on grounds of excuse under UCC section 2-615.157 Although
defendant's standard form contract contained a clause that would excuse
performance if General Motors did not fulfill the order, the specific con-
tract the parties used did not contain such an escape clause. " From this,
the court found that the parties could foresee General Motors' cancella-
tion and that the parties tacitly assigned assumption of the risk to de-
fendant seller by failing to specifically assign the risk to either party.15

The court stated that UCC section 2-615 required the risk to be so "un-
usual or unforeseen and would have such severe consequences that to re-
quire performance would be to grant the promisee an [unbargained for]
advantage."1 0

One year later, a Missouri court considered an alleged breach of a con-
tract to supply a utility with coal."" The contract contained an escalation
clause, but actual cost increases were much greater than the clause al-
lowed.1 62 Defendant cited the 1972 Arab oil embargo as the cause of the
large cost increases that allegedly made contract performance impractica-
ble under UCC section 2-615.*I The court held that the possibility of the
Arab oil embargo, which government officials, media, economists, and
business persons had discussed, was common knowledge. 1'4 The court,
therefore, held that the embargo was foreseeable at the time the parties

152. 467 F. Supp. 129 (N.D. Iowa 1978), rev'd on other grounds, 603 F.2d 1301 (8th Cir.
1979).

153. 467 F. Supp. at 131.
154. Id. at 134.
155. Barbarossa & Sons, Inc. v. Iten Chevrolet, Inc., 265 NW.2d 655 (Minn. 1978).
156. Id. at 657.
157. Id.
158. Id. at 659.
159. Id. at 659-60.
160. Id. (emphasis added).
161. Missouri Pub. Serv. Co. v. Peabody Coal, 583 S.W.2d 721 (Mo. Ct. App. 1979), cert.

denied, 444 U.S. 865 (1979).
162. 583 S.W.2d at 723.
163. Id.
164. Id. at 728.
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executed the contract and denied relief to the seller.""
A Texas court of appeals denied relief under UCC section 2-615 to a

steel fabricator that was unable to deliver steel because the mill of its
supplier was inoperative.'" The appellate court held that this was not "a
contingency, the non-occurrence of which, was a basic assumption on
which the contract was made"' 7 because the contingency was one the
"parties could reasonably have foreseen. ' ' 68

A federal district court in New York considered a case with a defendant
seller who did not deliver boots, the subject matter of the contract, be-
cause a train wreck destroyed the boots.11" The court refused relief under
UCC section 2-615. 70 The court held that excuse under UCC section 2-
615 does not depend on failure of the parties to actually foresee the spe-
cific contingency (the train wreck).171 It is sufficient to prevent excuse
under UCC section 2-615 if the parties could have foreseen the contin-
gency that eventually did occur. 17

2 The court held that the parties could
have foreseen a train wreck and that it was not unforeseeable and, there-
fore, denied relief on the ground of excuse. "

In 1985, the United States Court of Appeals for the Seventh Circuit
held that the purpose of a contract is to place the reasonable risk of per-
formance upon the promisor and, therefore, the promisor "is presumed to
have agreed to bear any loss occasioned by an event that was unforesee-
able at the time of contracting. 1 7' 4 The court further held, "if a contin-
gency is foreseeable, the (impracticability] defense is unavailable because
the party disadvantaged by the fruition of the contingency might have
contractually protected itself. ''1 75

Some scholars perceive these cases as problematic because while con-
centrating on the concept of foreseeability, a term which is not found in
the text of the statute, the courts have created a test that substitutes for
the test set forth in the statute. In as much as the official comments men-
tion the concept of foreseeability, the author is not suggesting that one
should ignore the term. Courts should place greater emphasis on the
words of the statute rather than creating a substitution.

165. Id.
166. Robberson Steel, Inc. v. J.D. Abrams, Inc., 582 S.W.2d 558 (Tex. Civ. App. 1979).
167. Id. at 560.
168. Id. at 564.
169. Bende & Sons v. Crown Recreation, Inc., 548 F. Supp. 1018 (E.D.N.Y. 1982).
170. Id. at 1022.
171. Id.
172. Id.
173. Id.
174. Waldinger Corp. v. CRS Group Eng'rs, 775 F.2d 781, 786 (7th Cir. 1985).
175. Id. at 786.
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It is apparent that the words "has been made impracticable by the oc-
currence of a contingency the non-occurrence of which was a basic as-
sumption on which the contract was made," do not mean the same thing
as the words "has been made impracticable by the occurrence of an un-
foreseen or unforeseeable event." Clearly, an event or contingency can be
foreseen or be foreseeable, and yet the parties may contract on the as-
sumption that it will not, in fact, actually occur. As a matter of fact, be-
cause the parties are aware of the very language of UCC section 2-615,
the parties could intend to rely on UCC section 2-615's words and
thereby agree, by silent or tacit knowledge of the statute, that if the event
that they assume will not occur (even though it is foreseeable that it may)
actually does occur, the buyer will thereby release the seller from his
promise.

Because the courts have used this foreseeability test and many events
pass the test of being at least foreseeable (if not actually foreseen), UCC
section 2-615 or the statutes based on the Restatement section 261 excuse
very few promisors. The courts' reasoning is probably contrary to the in-
tent of the drafters, who sought to expand the common law concept of
excuse based on impossibility.

If the courts would decide future cases by following the words of the
statute, in due time a body of case law would appear that would accom-
plish two significant goals. First, a more accurate interpretation of the
statute would exist, giving effect to the more liberal intent of the drafters.
Second, courts would develop a body of case law upon which business
persons and their attorneys could better predict the factual circumstances
under which the courts would discharge performance under the more ac-
curate interpretation of the statute.

C. Reformation as the Appropriate Remedy

The language of UCC section 2-615 and the Restatement appears to
require the courts to find either an excuse or no excuse. On its face, the
choice is all or nothing. If the court finds an excuse, the remedy is rescis-
sion and restitution, when appropriate. If the court finds no excuse, the
promisee receives damages or specific performance. Official comment 6 to
UCC section 2-615176 provides for a more moderate result. That comment
reads:

6. In situations in which neither sense nor justice is served by either
answer when the issue is posed in flat terms of "excuse" or "no excuse,"
adjustment under the various provisions of this Article is necessary, es-
pecially the sections on good faith, on insecurity and assurance and on

176. U.C.C. § 2-615 comment 6 (1987).
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the reading of all provisions in the light of their purposes, and the gen-
eral policy of this Act to use equitable principles in furtherance of com-
mercial standards and good faith. 17

7

Following this reasoning and authority interpreted from the statute, in
an appropriate case, an equitable adjustment of the sales price is the
proper remedy.178 In 1980, the United States District Court for the West-
ern District of Pennsylvania in Aluminum Co. of America v. Essex
Group, Inc. 7

1 (Alcoa) reached this result. In Alcoa, the court expounded
what it stated was "the new spirit of commercial law.'

Alcoa and Essex were parties, to a long-term contract under which Es-
sex would deliver ore to Alcoa.18 1 Alcoa Would convert the ore to molten
aluminum and sell it to Essex for later fabrication. 8 ' The arrangement
was to last for twenty years.' 3 A price escalation clause set the price of
the aluminum sold to Essex. This clause contained three variables: a con-
struction cost index, Alcoa's average hourly labor cost, and the wholesale
price index for industrial commodities.'' Eight years after the parties
signed the contract, Alcoa's costs increased far beyond what the escala-
tion clause compensated because of the Arab oil embargo and resulting
energy crises of the late 1970s.1 o If the court enforced the contract as
written Alcoa would lose large sums of money.'" Alcoa sought reforma-
tion or modification of the price on the basis of mutual mistake of fact,
unilateral mistake of fact, unconscionability, frustration of purpose, and
commercial impracticability.1s7

The court found there was a mutual mistake because both Alcoa and
Essex mistakenly believed that the escalation clause the parties used in
the contract would accurately reflect Alcoa's costs, and the clause clearly
did not track Alcoa's cost.188 As an additional ground upon which it could
grant relief, the court found that the large increase in cost under the cir-

177. Id.
178. For additional cases bearing on this issue, see International Minerals & Chem. v.

Llano, Inc., 770 F.2d 879 (10th Cir. 1985), cert. denied, 475 U.S. 1015 (1986); Northern Ind.
Pub. Serv. Co. v. Carbon County Coal, 799 F.2d 265 (7th Cir. 1986); Scullin Steel Co. v.
PACCAR, 708 S.W.2d 756 (Mo. Ct. App. 1986).

179. 499 F. Supp. 53 (W.D. Pa. 1980).
180. Id. at 89.
181. Id. at 56.
182. Id.
183. Id. at 57.
184. Id. at 58.
185. Id.
186. Id. at 59 (the projected loss was $75,000,000).
187. Id. at 53.
188. Id. at 64, 70.
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cumstances, which was unforeseeable in a commercial sense,1 had made
performance impracticable.'"

The court held that the proper remedy was reformation of the contract.
It noted that the facts in Alcoa did not fall within the traditional defini-
tion of reformation. For this reason, the court distinguished those cases
that held reformation is only available to correct writings that, through
mistake, do not reflect the agreement of the parties."' The court further
stated, "rather, the aim here is to prevent unjust enrichment, and the
courts in such cases often call this remedy 'reformation' in the loose sense
of 'modification.' ,,1,2 To justify its remedy of reformation, that is to ad-
just the contract price, the court stated with respect to the usual all or
nothing court decisions on the grounds of impracticability that:

To decree rescission in this case would be to grant Alcoa a windfall gain
in the current aluminum market. It would at the same time, deprive Es-
sex of the assured long-term aluminum supply which it obtained under
the contract .... A remedy which merely shifts the windfall gains and
losses is neither required nor permitted .... 13

The court held a remedy modifying the price term was essential to avoid
injustice.'"

The result, under the facts, appears to be a sound and workable com-
promise between the extremes of discharge or specific performance that
former cases utilize. The court's holding is also, at last, the adjustment
between the extremes that comment 6 to UCC section 2-615115 calls for.
UCC section 2-716(2)1" offers further support for the court's holding,
which in connection with the buyer's right to specific performance states
"the decree for specific performance may include such terms and condi-
tions as to payment of the price, damages or other relief as the court may
deem just. '1 97

The court's result in Alcoa exposes the extent to which a court will
grant relief on the ground of impracticability. Under the cases to date,
the courts have found impracticability because the event or contingency
that occurred was unforeseeable or at least unforeseen. Neither of the
parties in this case bargained for these unforeseen gains or losses. If the

189. Id. at 76.
190. Id. at 70.
191. Id. at 78.
192. Id.
193. Id. at 79.
194. Id.
195. U.C.C. § 2-615 comment 6 (1987). For text of comment 6, see supra text accompa-

nying note 174.
196. U.C.C. § 2-716(2) (1987).
197. Id.
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parties did not bargain for them, it is fair that the parties should share
and not assign the gains and losses to one party. The courts should view
what happened as an accident and should deal with the results in an eq-
uitable manner. Placing all of an accidental loss on one party is harsh.
The sharing of the gain or loss represents a more even-handed application
of the doctrine of impracticability and utilizes the positive concept of
flexibility. Long-term contracts are commercially important, and yet it is
difficult to foresee all contingencies that may develop. Court adjustment
of terms that would otherwise be perhaps prohibitively harsh will en-
courage the use of practical long-term contracts.

The court's ruling in Alcoa and the theory expounded in that case is,
arguably, a negative impact upon the predictability of business contracts.
The court in Alcoa did in fact remake the contract for competent parties
who had, after careful consideration, tied the contract price to three cho-
sen indices. With hindsight, the court rejected these and substituted its
own pricing basis. If courts are to embark on this course whenever a large
unexpected gain or loss occurs, as a result of an event that was unforeseen
or unforeseeable, then parties will not be able to rely upon the enforce-
ment of legitimate contract terms that competent business persons bar-
gained for in good faith. Perhaps rulings like Alcoa present an unsettling
thought that would cause business planning to suffer. The solution, how-
ever, is not to reject the reasoning of Alcoa, but to insist that the courts
should not grant such contract modification lightly or without the devel-
opment of guidelines.

As indicated above, the court's ruling, in Alcoa has much favorable
merit. One may describe the ruling as equitable, even-handed, and flexi-
ble. Moreover, the court's result encourages important long-term con-
tracts. The ruling in Alcoa was innovative and took a great leap forward.
Alcoa is the only case in which a court in similar circumstances has modi-
fied an ongoing contract to achieve a balanced result. No subsequent
court opinions have followed the Alcoa case. The court's reasoning in Al-
coa is sound, and courts should follow it when appropriate. The author is
not suggesting the abandonment of the concept of predictability. Courts
should apply excuse on the grounds of impracticability and modify terms
sparingly, but the courts should utilize the concept. Predictability is im-
portant, but so is fairness.

D. The Doctrine of Impracticability is in Need of Clarification, Liber-
alization, and Appropriate Judicial Activism

The issues discussed in part II of this article are applicable to many
kinds of contracts. The doctrine of excuse based on a claim of impractica-
bility of performance, however, has particular significance in the determi-
nation of whether a business should enter into a long-term contract, in
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which the occurrence of unforeseen contingencies can be devastating. The
resolution of the discussed issues is important in order to aid American
businesses in making decisions on whether to take action on long-term
projects.

The meaning and, therefore, the application of the word "impractica-
ble" must be clarified by either the state legislatures or the courts. The
legislatures or the courts should liberalize the doctrine in accordance with
the intent of the drafters of the UCC and the Restatement by a return to
the language of the statutes and away from the concept of foreseeability.
Long-term business contacts are valuable to the economy and to society.
They should be encouraged where appropriate by leaning away from the
traditional response of the courts to the claim of impracticability of
promised performance, which has been to excuse it entirely or to compel
full performance. Instead of this all or nothing approach, one may obtain
a more positive and even-handed result in pertinent cases by an appropri-
ate judicial amendment of contract terms.


