
The Unbalanced Critical Legal
Scholars and Their Overbalanced

Critics

by Harold S. Lewis, Jr.*

I am in the office on an off day and, to be frank about it, luxuriating in
my liberty to ruminate about critical legal studies and its critics. Already,
from this opening sentence, I know that these reflections will have about
them, for the critical legal theorist, the scent of the bourgeois. After all, as
Philip Johnson writes, a dominant strain of critical legal studies is con-
tempt for "bourgeois freedoms."' It is undeniable that my comfortable
freedom to contemplate these matters will fill no belly here or abroad.
Undaunted, I Will advance propositions of a merely reformist character
about the tenor of the debate between the critics and their critics. In do-
ing so I am fortified by the belief that in varying degrees these modest
prescriptions will satisfy neither and offend both.

I. THE DISPUTE

A preliminary and by now customary2 difficulty impeding discussion of
what now passes as "CLS" looms at the threshold. Can one comprehen-
sively identify the interrelated propositions or even the current exponents
of CLS? Probably not, and certainly not succinctly. As early as 1984 a
CLS bibliography compiled by Duncan Kennedy and Karl Klare, s clearly
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two of its exponents, listed more than 500 works that elaborate numerous
related propositions.4 My focus here is less ambitious. First, I will discuss
the CLS tenet that American law, especially through its judges' use of
balancing tests, excessively legitimizes the prevailing inegalitarian social,
economic and cultural arrangements of the nation.5 Second, I will look at
CLS' cognate villains, the dominant modes of law teaching and writing in
our schools and journals, which critical scholars condemn because they
tend to reinforce the conventional arrangements.

Debate has been joined on two very different levels. The CLS writers
began by raising profound questions about the ways in which judges,
armed with traditional jurisprudential techniques, have decided social
disputes. The more recent furor centers on what teachers and scholars
should say about these judges and their law. At the risk of courting the

4. James Boyle has identified three ways in which CLS theorists have gone beyond legal
realism. First, CLS writers explore how a "neutral law" myth legitimizes legal discourse "by
examining the way that the legal system translates a politically loaded social reality into a
world of depoliticized operational signs . . . ." Second, CLS rejects the "legal realists' at-
tempt to reconstitute the neutrality of the legal system around policy argument, balancing
of interests, or the supposedly objective expertise of policy scientists trained as lawyers."
Boyle, The Politics of Reason: Critical Legal Theory and Local Social Thought, 133 U. PA.
L. REv. 685, 706 (1985).

I advertently steer clear of the third item Boyle places on the CLS agenda, its study of
the "Politics of Reason," which sometimes holds "that the very concept of rationality has
become problematic." Id. at 707. See also Hutchinson & Monahan, Law, Politics and the
Critical Legal Scholars: The Unfolding Drama of American Legal Thought, 36 STAN. L.
REv. 199, 203 n.12 (1984). In flinching from this last item, I realize I lend some force to the
CLS view that the liberal legal establishment's homage to the role of law is little more than
an "anxious counterpoint" to fears of "anarchy or fascism, a slippery slope that is at present
walled off by a fragile belief in a government of 'laws not men.'" Boyle, supra, at 704. On
the other hand, one need not be ashamed (at least I'm not) to acknowledge that our current
"closed system," id. at 727, largely rational on its own terms, rests on semirational or even
nonrational foundations; the only apparent alternative is another nonrational system that
simply responds to the shifting winds of political passion. See, e.g., id. at 704, 715.

Of course any legal system is nonrational in the sense that humanity lacks, in Boyle's long
words, a "Cartesian or Kantian aprioristic premise that links our conceptual structure to
some transcendental base. . . ... Id. at 727. If we had shared agreement on a transcendental
base, we probably wouldn't need law at all. The position of the extreme CLSers who despair
of value neutral rationality brings to mind Benjamin Franklin's observation about Deism: "I
began to suspect that this doctrine, tho' it might be true, was not very useful." WASHINGTON

SQUARE PRESS, THE AUTOBIOGRAPHY OF BENJAMIN FRANKLIN 72 (1963).
5. See, e.g., Atleson, supra note 1, at 406; Gordon, Letter of Paul D. Carrington, 35 J.

LEGAL EDUc. 1, 9 (1985); Klare, Traditional Labor Law Scholarship and the Crisis of Col-
lective Bargaining Law: A Reply to Professor Finkin, 44 MD. L. REV. 731, 745 (1985); Les-
nick, Legal Education's Concern with Justice: A Conversation with a Critic, 35 J. LEGAL

EDUc. 414, 419 (1985); Schwartz, With Gun and Camera Through Darkest CLS-Land, 36
STAN. L. REv. 413, 448-49 (1984).

6. This pattern is not novel in legal education. The clinical education movement of the
1960s may be viewed in part as a delayed pedagogical reaction to the doctrinal develop-
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charge of cynicism, much bandied about of late7 let me begin with the
following observation. At least until recently, views on the merits of criti-
cal legal theory were confined to the pages of the law reviews. It took
Dean Carrington's apparent threat to the academic status of critical legal
theorists" to spawn a debate that spilled considerable ink on the pages of
the law professors' trade magazine, The Journal of Legal Education.
Much, if not all,' of the writing about what and how to teach law students
was fairly civil; some of the later exchanges over bread and butter ques-
tions of appointment, tenure, and promotion seethe with barely bridled
mutual disrespect. 10

It is perhaps time for the general body of legal academicians to enter
the fray when thoughtful observers not precommitted to critical legal the-
ory endorse its principal propositions. I refer here especially to a piece by
James B. Atleson, The Implicit Assumptions of Labor Law Scholar-
ship.1 Atleson's article is a convenient point of departure for reflections
on the debate between CLS adherents and antagonists. First, its quali-
fied, nondogmatic tone displays a greater degree of intellectual detach-
ment than have other contributions to the debate. Second, the discussion
is confined to one of the signal CLS articles of faith, that the established
judicial system has a conscious or unconscious commitment to reinforcing
the social status quo. Third, he applies that position concretely to judicial
decision making in a specific subject area, labor law. Fourth, he isolates a
particular mechanism by which judges implement their support for the
status quo, namely, balancing tests. Finally, he describes how the judges'
efforts to buttress the status quo in turn receive propaganda reinforce-
ment from legal scholars through their formulary modes of discourse in
law classrooms and periodicals.

II. CLS ON JUDGES

Professor Atleson's prime bogeyman, his paradigmatic symbol of smug
jurisprudence, is the balancing test. He writes that the prototypical tradi-
tional article will almost reflexively propound a "New Theory" which

concludes either that the agency or court ... has misapplied an other-
wise proper balancing test or that it has failed to apply the correct one.
Balancing tests, however, describe only a process for decisionmaking.

ments begun decades earlier under the banner of Legal Realism.
7. See infra text accompanying notes 96 & 97.
8. Carrington, Of Law and the River, 34 J. LEGAL EDuc. 222 (1984).
9. Hutchinson & Monahan, supra note 4, at 200.

10. See, e.g., the exchange of correspondence collected in 'Of Law and the River,' and of
Nihilism and Academic Freedom, 35 J. LEGAL EDuc. 1 (1985).

11. Atleson, supra note 1..
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Since they do not lead clearly to any particular result, they have doubt-
ful value in explaining the past or predicting the future.12

Thus, the evil Professor Atleson associates with balancing tests is that
they do not produce results in a consistent direction. He views this as a
failure of the system, since the variable results do not reflect the underly-
ing values or assumptions that he believes inevitably dictate, or at least
inform, the judicial decisional process.

Mark Tushnet, by contrast, condemns judicial balancing tests for pre-
cisely the opposite reason: they tend to produce results that reinforce a
status quo predicated in turn on a particular set of underlying values or
assumptions. In a passage quoted by Atleson, Professor Tushnet writes
that the traditional law review author will make only "minor modifica-
tions" in existing doctrine, usually through the creation of a balancing
test, and solely in order to harmonize the Supreme Court's more recent,
analytically flawed cases with the internal logic of earlier, established doc-
trine. The author will then congratulate himself that the doctrine so mod-
ified "provides a sensible way of achieving results without going too
far.""8 Yet, if balancing tests are evil, it cannot be both, as Atleson says,
because they fail to lead to a consistent set of results and, as Tushnet
says, because they do indeed serve to legitimize a value-laden status
quo.

1 4

Some balancing tests-particularly the unweighted, multi-factor
type-are justly criticized for their tendency to mask animating motives,
values, or assumptions. Since these tests usually do not lead to a consis-
tent stream of outcomes, it is less likely that the laws and decisions that
produce such mixed results will come to the attention of legislators and
interest groups. As a consequence, hidden judicial agendas will, as a prac-
tical matter, more likely remain immune from scrutiny.

Balancing tests, however, serve a variety of functions. In some cases,
they may represent nothing more than judicial habit, a mindless, un-
perceptive, or simply lazy way of deciding a case without confronting the
distinct values competing for dominance. Prompted by Professor Atle-

12. Id. at 401.
13. Tushnet, Truth, Justice, and the American Way: An Interpretation of Public Law

Scholarship in the Seventies, 57 TEXAS L. REV. 1307, 1322 (1979). See also Tushnet, Anti-
formalism in Recent Constitutional Theory, 83 MmcH. L. Rzv. 1502, 1516-18 (1985) [herein-
after Tushnet, Antiformalism].

14. This tension pervades the CLS literature. It embodies the contradictions between
the economic determinist CLSers who are engaged in revisionist Marxist thinking and the
more radical (or hopeless) CLSers who argue that the outcomes of law have no inherent
logic and are largely incoherent by reference to any measure external to the legal system.
Professors Monahan and Hutchinson identify Richard Abel and Peter Gabel as exponents of
the former strain, and Duncan Kennedy and Roberto Unger as exemplars of the latter,
"4purer" type. Hutchinson & Monahan, supra note 4, at 222-23.
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son's mea culpa about his own earlier articles," I encountered this func-
tion of balancing tests in reviewing my own writings on personal jurisdic-
tion. For years the Supreme Court ritually repeated a formula that linked
the process due a nonresident defendant to an incongruous mixture of
unweighted individual fairness factors and government interests."6 These
factors and interests were then balanced ad hoc. None of this made (or
makes) much sense since, as the Court itself sometimes recognizes,17 the
presence, absence, or degree of a forum state's interest in asserting juris-
diction (or a sister state's jealousy about that possibility) bears no rela-
tion to whether the forum is fair from the standpoint of the parties. s

In 1982, the Court explicitly conceded the irrelevance to personal juris-
diction of governmental interest factors." Ironically, it was Justice White,
author of the most recent government interest innovation only two years
before,2 0 who recanted:

The restriction on state sovereign power described in World-Wide Volk-
swagen Corp., however, must be seen as ultimately a function of the indi-
vidual liberty interest preserved by the Due Process Clause. That Clause
is the only source of the personal jurisdiction requirement and the clause
itself makes no mention of federalism concerns.2'

Only two years after that, however, the majority reverted to its
hodgepodge interest balancing model, straining to find a flimsy forum
state interest to support a state court's exercise of personal jurisdiction.2 2

Justice Brennan, concurring, pointed out that if, as the Court had so re-
cently held, only the individual liberty interests of the parties were at
stake, and if, as the majority now found, the instant forum was a fair one
to the nonresident defendant, jurisdiction should be sustained without re-

15. Atleson, supra note 1, at 410.
16. See, e.g., Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); McGee

v. International Life Ins. Co., 355 U.S. 220 (1957); Kulko v. Superior Court, 436 U.S. 84
(1978); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980).

17. Shaffer v. Heitner, 433 U.S. 186, 205 (1977).
18. See generally Lewis, A Brave New World for Personal Jurisdiction: Flexible Tests

Under Uniform Standards, 37 VAND. L. Rv. 1, 8 (1984); Lewis, The Three Deaths of 'State
Sovereignty' and the Curse of Abstraction in the Jurisprudence of Personal Jurisdiction,
58 NOTRE DAME L. Rav. 699, 705-06, 722-27 (1983); Lewis, The 'Forum State Interest' Fac-
tor in Personal Jurisdiction Adjudication: Home-Court Horses Hauling Constitutional
Carts, 33 MERcE L. REv. 769 (1982).

19. Insurance Corp. of Ireland v. Compagnie Des Bauxites De Guinee, 456 U.S. 694
(1982).

20. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 293 (1980) (dictum posit-
ing "interstate federalism" as an additional factor limiting state-court personal jurisdiction).

21. 456 U.S. at 702 n.10. See Knudsen, Keeton, Calder, Helicopteros and Burger
King-International Shoe's Most Recent Progeny, 39 U. MIAMI L. Rav. 809, 812-13 (1985).

22. Keeton v. Hustler Magazine, Inc., 465 U.S. 770, 774-75 (1984).
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gard to any supposed state interest in assuring a forum to a nonresident
plaintiff.23 Yet only a year later, in 1985, Justice Brennan, now writing for
the majority, suggested that a Court-declared forum state interest in ex-
ercising jurisdiction over a nonresident defendant could compensate for a
pallid showing of the ordinarily critical defendant forum contacts.2 4 The
rejuvenation of these government interest factors continues apace.2

In its personal jurisdiction decisions, the Court does not use interest
balancing to preserve the status quo.2 Rather, the stubborn persistence
of balancing in this area shows the Court seeking refuge, seemingly un-
thinkingly, in the incantation of almost meaningless verbiage. It is almost
as if, unsure how to juggle the paramount liberty interests of civil plain-
tiffs and defendants, the Court injects government interests as a ringer in
the perhaps unconscious (but evidently vain) hope that there is safety in
a multitude of decisional factors. This is not socially or politically loaded
judging; it is simply bankrupt judging.

Courts, however, also employ balancing tests for quite different reasons,
some of which seem legitimate and useful. For example, different mem-
bers of a court may recognize contradictory values embedded in legisla-
tion or competing for dominance in constitutional litigation, yet be genu-
inely uncertain about the weight to assign to each. A balancing test can
accommodate to some degree the variety of values involved. Examples
abound, but I will mention just two.

One familiar instance in the legislative sphere is the Supreme Court's
approach in United Steelworkers v. Weber. 7 A five member majority
broke new ground, holding that "voluntary" employer affirmative action
programs pass muster under Title VII of the 1964 Civil Rights Act 28 even
though they disadvantage white workers based on race alone.29 Yet, the
majority was clearly uncomfortable about its reading of the statute. That
reading exalted general statutory purpose over concededly explicit statu-

23. Id. at 782 (Brennan, J., concurring).
24. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985).
25. Asahi Metal Indus. Co. v. Superior Court, 107 S. Ct. 1026 (1987). See Hay, Judicial

Jurisdiction and Choice of Law: Constitutional Limitations, 59 U. CoLo. L. Rv. 9, 10-14
(1988).

26. The Court's resort to the balancing technique spans decades during which it both
loosened and tightened the jurisdictional reins. The Mullane-McGee phase of the Court's
romance with government interest factors facilitated a significant expansion in the reach of
constitutional personal jurisdiction. It is true that the Kulko, Worldwide, and Asahi deci-
sions have worked something of a retrenchment. But during the same period the Court also
decided Hustler and Burger King, which incrementally broadened jurisdiction standards or
at least sanctioned new applications of established principles.

27. 443 U.S. 193 (1979).
28. 42 U.S.C. § 2000(e) (Supp. IV 1986).
29. 443 U.S. at 209.
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tory text that on its face would have condemned the affirmative action
program at bar. Perhaps the justices were also uncomfortable about the
potentially volatile social and political implications of the decision. The
solution for the majority was to invent a menu of unweighted sanitizing
and limiting factors and then observe that future applications of Weber's
principle would turn on a case by case balancing process for which no
additional guidance was provided.

Balancing tests are an even more familiar feature of the constitutional
landscape, and the propensity to invent them shows no sign of abating.30

In the constitutional realm, balancing now represents "the dominant judi-
cial style that characterizes this era. 31 Recently, for example, the Su-
preme Court confronted a conflict between, on the one hand, a revitalized
literalist reading of Article III that would have struck down legislative
courts and the adjudicative functions of administrative agencies and, on
the other, the "functional imperatives of contemporary government.3

1
2

The Court reacted to the conflict by constructing what one commentator
condemns as "an ad hoc balancing test that is almost wholly open-ended
and amorphous. 33 Yet others have argued that the balancing technique
simply requires refinement and, properly applied, can yield results on a
broader, less particularistic plane.8'

Balancing jurisprudence can also ultimately serve as spur to further
legislation if over time the legislature builds a consensus around one of
the values prominent in a pattern of decisions. Justice Blackmun, concur-
ring in Weber, seemed clearly aware of this phenomenon and may even
have relied on it in deciding to acquiesce in a balancing test about which
he had considerable misgivings. He consoled himself by observing that if
the Court had "misperceived the political will" by creating its list of un-
weighted factors for future balancing, "Congress may set a different
course if it so chooses." 3 Judge Coffin confesses that sometimes balancing
is the product of sheer necessity, of the judicial perception that "a priori
general principles . . . resolve few concrete cases .... "36

Although the proposition is not susceptible of demonstration, one sus-
pects that appellate judges may also devise balancing tests not just out of

30. Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943, 943-44
(1987).

31. Coffin, Judicial Balancing: The Protean Scales of Justice, 63 N.Y.U.L. REv. 16, 17
(1988).

32. Fallon, Of Legislative Courts, Administrative Agencies, and Article III, 101 HARY. L.
REV. 916, 918 (1988).

33. Id. at 917 (discussing Commodity Futures Trading Comm'n v. Schor, 106 S. Ct. 3245
(1986); Thomas v. Union Carbide Agricultural Prods. Co., 473 U.S. 568 (1985)).

34. Coffin, supra note 31, at 22-25, 33 & 37.
35. United Steelworkers v. Weber, 443 U.S. 193, 216 (Blackmun, J., concurring).
36. Coffin, supra note 31, at 21.
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confusion or caution, but quite deliberately in order to avoid producing a
consistent stream of results. If a contemplated outcome is controversial,
one way to secure the vote of a wavering judge may be to muddy the
waters by balancing. The wooed judge may subscribe to his colleagues'
view only because he is assured that a balancing test is unlikely to gener-
ate a slew of similar decisions in the future. Alternatively, a court may be
of one mind in wishing to give a particular legislative value as little sway
as is consistent with the court's view of its proper institutional role. By
devising a balancing test, the appellate court in effect issues trial judges
wild cards that they may deal in all directions. Through such rear guard
actions, an appellate court increases the likelihood that other values ne-
glected or discounted by the legislature will prevail at least some of the
time.

In short, it is not at all apparent that balancing tests have the unitary
reactionary consequences or reflect the monolithic judicial motives that
some of the critical literature has assumed. The issue requires further
study. But at first blush it seems safe to say no more than that the judi-
cial balancing test is a decisional technique more subject to condemnation
for sowing confusion than for promoting a particular hidden agenda.

III. CLS ON SCHOLARS

Atleson sees traditional scholarship as the handmaiden of the status
quo because it falsely describes "a world characterized by harmony more
than conflict, one in which shared values are present." ' In this view, the
only function served by fresh scholarship is to propound new theories
that embrace the possibility of harmony, when deep down we suspect
(since judges seldom adopt the published "new theories") that decisions
will continue to be contradictory. Accordingly, Atleson contends that
scholars should instead be inquiring into the "values and assumptions"
that more readily explain the results of judicial decisions. He argues that
these results appear inconsistent only if the opinions are analyzed on
their own terms. Once we recognize that underlying the decisions is a "set
of economic or social values and assumptions," the decisions may "then
be viewed as coherent, but only because an agenda exists outside the
traditional legal mode of analysis."'

Atleson draws a parallel between the form of law review articles and
the traditional wisdom about the function of law. In each case, he writes,
it is assumed that the goal of lawyers is to "redirect doctrine to carry out
legislative or public policy."' Accordingly, the "very form"'40 of law re-

37. Atleson, supra note 1, at 406.
38. Id. at 405.
39. Id.
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view articles shows

a belief in the rule of law, often a neutral rule at that .. . . [Tlhe lan-
guage in both articles and decisions of courts and agencies tends to mask
the political, social, and economic values being implemented . . . .The
form masks the ideological or value content of the decisions or conclu-
sions reached. In the case of law review articles, the form pretends that
values are not being applied by courts and administrative agencies or, if
applied, that the values are deeply shared and uncontested. 41

Atleson is seriously concerned that legal scholarship is designed "to direct
policy makers, not to paths of true virtue, but, rather, to ways of achiev-
ing utilitarian goals.' 4

Before legal scholarship leaps whole hog into the motive-gauging busi-
ness, though, two cautionary notes are in order. First, we should not as-
sume that a motive inquiry focused on judges' psyches will be any more
surefooted than the familiar quest for the motives of legislators.4

3 Schol-
ars routinely reach a number of sharply divergent conclusions about a
single judicial decision. One will attribute the shape of an opinion to the
judicial author's general jurisprudential philosophy, another to her pref-
erence for a particular decisional technique, -still others to disinterested
views on the merits, personal economic interests, political bias, or more
particularized bias for or against the litigants or their lawyers.

The search will be further complicated when motives are mixed or sub-
conscious. If we conclude that a judge's opinion is animated by mixed
motives, which one shall we say is dominant, and to what degree? Ironi-
cally, the problems here are similar to those the critics say infect judicial
balancing tests. Further, when judicial motives are identified as subcon-
scious, little may be expected from a socio-psychoanalytic disrobing of the
judge. At best, we could hope that the particular judge (assuming she's
still sitting when the scholarship is published) might, if confronted with
the scholarship, be somewhat more sensitive to her own internal thought
processes before deciding the next case. That is one very small step for
critical legal scholarship, since the judge, while perhaps more self-con-
scious, will still carry all the economic and socio-cultural baggage the crit-
ics deplore.

Far more fundamental is the problem that arises when (if?) the judicial
motive search succeeds. Suppose, for example, that scholars could unite

40. Id.
41. Id. at 412. For the critical scholars, this choice among values is "inescapable."

Hutchinson & Monahan, supra note 4, at 208.
42. Atleson, supra note 1, at 411-12.
43. Cf. Tushnet, Antiformalism, supra note 13, at 1534 (noting the behavioral similarity

of judges and legislators).

19891



MERCER LAW REVIEW

behind Atleson's suspicion that the value that really explains most labor
law decisions is maintenance of the continuity of production." Atleson
suggests that consensus about this "real" judicial motive would render
irrelevant the traditional "reformist and liberal" labor law scholarship
that argues for "more sympathetic treatment of unions or employees,"
and relies upon "the stated policies of the NLRA." ' 5

But is it really so clear that maintenance of continuity of production is
antithetical, or wholly antithetical, to the policies of American labor legis-
lation? Or is it perhaps that the critics have ascribed to Congress a more
radical orientation than is really there?4" Granted, the nation's labor laws
have always had specific reformist objectives most immediately concerned
with facilitating employee self-organization, representation, and collective
bargaining. But, these general ends have always been fostered through
mechanisms that reflect and reaffirm the fundamental structural charac-
teristics of American enterprise, and time and again the Supreme Court
has so interpreted the labor laws. Are the new scholars in any better posi-
tion than the judges to divine that these laws "really" seek to place
worker bargaining power on a parity with management's, rather than
merely to ameliorate the workers' lot within carefully circumscribed capi-
talist limits?

There lurks here a root confusion between means and roles, legislatures
and courts, that characterizes much of the CLS writing. Judicial and ad-
ministrative decisionmakers, and the few scholarly writers who have
taken their decisions at face value, may well have failed, even seriously
failed, in discharging their obligations. But, that failure does not auto-
matically argue for a change in the basic nature of the judicial or admin-
istrative function. The restrictions on judicial and administrative discre-
tion are fixed by the structural arrangements that define our particular
form of republican government. That the specific constitutional and legis-
lative limits are not self-interpreting is a commonplace, but neither are
the words of constitutions or statutes utterly devoid of content.47 Suffi-
cient historical agreement about the rough boundaries of judicial and leg-
islative power has grown up around those words that it is not simply fatu-
ous to assert that some of those boundaries may now enjoy widespread
public approval.

Nowhere is the blurring of lines between legislatures and courts (with
the resulting confusion over which branch should have the greater say
about stanching or upsetting the status quo) more apparent than in the
work of one of Atleson's CLS companions in labor law scholarship, Karl

44. Atleson, supra note 1, at 405.
45. Id. at 407.
46. At one point Atleson seems to acknowledge that possibility. Id. at 402.
47. See Fiss, Objectivity and Interpretation, 34 STAN. L. REV. 739, 763 (1982).
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Klare. In Judicial Deradicalization of the Wagner Act and the Origins of
Modern Legal Consciousness, 1937-1941,"' Klare describes how the Su-
preme Court "embraced those aims of the Act most consistent with the
assumptions of liberal capitalism and foreclosed those potential paths of
development most threatening to the established order. 4

9 He writes that
the Court ended up as it did because it operated from a "relatively auton-
omous ...legal consciousness"50 that separated "morals, politics, and
personal bias from adjudication."' Ultimately, Klare holds that "the pri-
mary role of the Court was to fashion and articulate a legitimating ideol-
ogy for the emerging institutional system governing the workplace." 2 In
the process, the Court "guide[d] the long-run development of the labor
movement into domesticated channels" and "impede[d] workers' inter-
ests . . . ,.

My quarrel with Klare centers on his description of the judicial "role."

What Klare actually criticizes is not the Court's performance of its "role"
in a republican form of government, but what he finds the Court did in
its early Wagner Act decisions during the surveyed period. Klare more
accurately describes the Court's proper role when he defines "liberal le-
galism" as a "complex of social practices and institutions" that, in the
"modern Anglo-American form, . . . include[s] adherence to precedent,
separation of the legislative (prospective) and the judicial (retrospective)
functions, the obligation to formulate general rules on a general basis,
... adherence to complex procedural formalities, and the search for spe-
cialized methods of analysis . .. ."

In undertaking that role, as Klare forthrightly admits, "the Court had
to select one set of principles from among the Wagner Act's possible
meanings and give to it the imprimatur of law." Klare identifies six dis-
tinct policies e apparent from the face of the preamble incorporated into
section 1 of the Act. 7 Some of these (e.g., industrial peace, collective bar-

48. Klare, Judicial Deradicalization of the Wagner Act and the Origins of Modern Le-
gal Consciousness, 1937-1941, 62 MINN. L. REv. 265 (1978).

49. Id. at 292. Professors Hutchinson and Monahan observe that CLS writers take "lib-
eralism" to mean "any ideas outside the broad range of Marxism and Critical scholarship."
Hutchinson & Monahan, supra note 4, at 209 n.43.

50. Klare, supra note 48, at 268.
51. Id. at 276.
52. Id. at 336.
53. Id. at 269.
54. Id. at 276.
55. Id. at 291-92.
56. Id. at 281-84.
57. National Labor Relations (Wagner) Act, Ch. 372, § 1, 49 Stat. 449 (1935) (codified as

amended at 29 U.S.C. § 151 (1982)).
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gaining) he describes as designed to facilitate continuity of production;ss

others (e.g., promotion of "actual liberty of contract" 9 and "industrial
democracy" 60) he views as steps towards substantive income redistribu-
tion or alteration of the established capitalist ways of managing the
means of production. 1 Klare quite rightly lays some stress on the "inde-
terminacy of the text and legislative history of the Act,"' pointing out
that the statute "was a texture of openness and divergency, not a crystal-
lization of consensus, or a signpost indicating a solitary direction for fu-
ture development.' 6

Thus, while the "Act's plain language was susceptible to an overtly an-
ticapitalist interpretation,"" Klare concedes that "such a radical reading
of the Act is not compelled by the legislative history." Although "busi-
ness took the Act's rhetoric of industrial democracy seriously,"" that goal
was "the most elusive aspect of the legislative purpose . . . . 7 In brief,
the "Court easily could have reached one or more alternative results,
while employing accepted, competent, and traditional modes of judicial
analysis and remaining well within the boundaries of the legislative his-
tory of the Act."68

Accepting arguendo Klare's point that the Court in this period stood
more with the assumptions of liberal capitalism than with the potentially
more radical aims of the Act, why is this a criticism? Klare's answer is
that, given a choice between two divergent sets of principles that the Act
espouses to uncertain degrees, the Court faced the "political""9 task of
"shaping the ideological and institutional architecture of the modern cap-
italist workplace.' 0 Elsewhere in the same piece, however, Klare more
soberly states that it was the Act itself, rather than the Supreme Court,
that served to stabilize and preserve American capitalism during the
years following its enactment.71 Since then, he has more expressly and

58. Klare, supra note 48, at 281-82.
59. Id. at 282.
60. Id. at 284.
61. Id. at 284-85.
62. Id. at 291.
63. Id.
64. Id. at 285.
65. Id. at 285 & n.62.
66. Id. at 287.
67. Id. at 284.
68. Id. at 292.
69. Id. at 292 (emphasis in original).
70. Id. See also Kennedy, Freedom and Constraint in Adjudication: A Critical Phe-

nomenology, 36 J. LEGAL EDUC. 518, 519 (1986) (recognizing judges' "political" objections to
legal norms).

71. Klare, supra note 48, at 275.
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elaborately acknowledged the same point."
It is only in the Act, of course, that we find the hand of Congress. In

contrast to his explicit attack on the Court, Klare's criticism of Congress
is muted and oblique; it is implicit, for example, in his observation that
legislative authority is "somewhat naively viewed as the repository of the
popular will . . . .,7 In this vein, he cites evidence "to support the claim
that the collective bargaining model that eventually prevailed in the
United States may not accurately reflect the aspirations of at least a sig-

* nificant number of those who were foot soldiers in the industrial battles
of the New Deal era."74 Maybe so. But, the prevailing collective bargain-
ing model must take account not only of the Wagner Act, but also of the
post-New Deal Taft-Hartley Act,'7 which restored some traditional busi-
ness prerogatives and, thus, put a damper on those worker aspirations.
Klare is conspicuously silent about the pivotal contributions of Congress
in bequeathing us the current model.

Klare's excessive concentration on the judiciary surfaces clearly when
he assigns principal responsibility to the Court for what he sees as a rein-
forcement of the institutional bases of worker oppression in the years af-
ter World War 11.76 In saying this, he does not even allude to the legisla-
tive command of Taft-Hartley that the judiciary take some significant
steps backward in halting the march of industrial democracy. Even Klare
had led us to expect the Court to take its cues from the legislature, both
in his description of the established form of Anglo-American liberal legal-
ism77 and in his acknowledgement that the Court's decisions after 1935
should have responded in one way or another to its perceptions of legisla-
tive intent.'8

72. Klare, Workplace Democracy and Market Reconstruction: An Agenda for Legal Re-
form, 38 CATH. U.L. REv. 1, 36-37 (1988).

73. Klare, supra -note 48, at 273.
74. Id. at 290.
75. Labor Management Relations Act, Ch. 120, 61 Stat. 136 (1947) (codified as amended

at 29 U.S.C. § 141 (1982)).
76. Klare, supra note 48, at 336-37.
77. See supra text accompanying note 54.
78. Alternatively, Klare may believe that legislation becomes law primarily through al-

terations in social behavior and not through the agency of either courts or legislatures. This
emerges from his observation that the Wagner Act really "'became law' only when employ-
ers were forced to obey its command by the imaginative, courageous, and concerted efforts
of countless unheralded workers." Klare, supra note 48, at 266. In the accompanying foot-
note, Klare observes that the most critical breakthroughs in collective bargaining were em-
ployer decisions to deal directly with major industrial labor unions in the wake of a wave of
sit-down strikes, all of which occurred before the Supreme Court upheld the constitutional-
ity of the Act in NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937). This view at
least has the virtue of implicitly accepting the limitations that impinge on judicial freedom
to remold the whole society. It is also of course consistent with the dominant CLS "political

1989]



MERCER LAW REVIEW

In a criticism of classical contract models, Stewart Macaulay appears to
equate right reason with a particular outcome: the powerless would al-
ways win.7 9 Yet, even on Professor Klare's terms, it is evident that neither
the Wagner Act Congress-nor a fortiori the Taft-Hartley Con-
gress-intended for the powerless (or in the case of the United Steelwork-
ers or United Mine Workers, the relatively powerless) to win every fight.
Certainly, subsequent Congresses have long acquiesced in a stewardship
of both laws by the National Labor Relations Board that has allowed un-
ions to lose more representation elections than they win. With what new
content, and more fundamentally, by what warrant, would today's critics
endow the "stated policies of the NLRA"? s0

The critics have, thus, sometimes failed to confront full face the legisla-
tively mandated limitations on judicial freedom to draft policy.81 Equally
as apparent, however, is their thinly veiled unhappiness with the mixed
values they attribute to the legislature itself. Unsurprisingly, they are un-
able to offer a plausible principle by which to exalt their own values of
choice over those of the judges or legislators. Ultimately, CLS scholarship
returns us to the root difficulty-endemic to all political theory and de-
sign-of reaching agreement on who should decree the dominant values.
Professor Tushnet admits that "intuitionism standing alone cannot tell us
whose intuitions ought to prevail in the end."'s

Some critics acknowledge clear differences in the roles of courts and
legislatures, but argue that both exercise coercive power-apparently im-
plying that each branch carries the same potential for oppression.ss In

message" that American society as a whole is "morally corrupt" and riddled with "illegiti-
mate hierarchies." See Finman, supra note 2, at 195; Hutchinson & Monahan, supra note 4,
at 209.

79. Macaulay, Elegant Models, Empirical Pictures, and the Complexity of Contract, 11
LAW & Sociry 507, 521 (1972) (quoted in Atleson, supra note 1, at 404 n.25).

80. Atleson, supra note 1, at 407.
81. Hutchinson and Monahan write that the critics are "obsessed with the judicial func-

tion and its alleged central importance for an understanding of law in society." Hutchinson
& Monahan, supra note 4, at 206. They go so far as to say, to the contrary, that "all Ameri-
can legal academics would concede that legislation, not common law, is the primary source
of American law ..... Id. at 206 n.29. Against this background it is somewhat curious to
read Mark Tushnet's complaint of "too much cynicism about legislators and not enough
cynicism about judges." Tushnet, Antiformalism, supra note 13, at 1534.

82. Tushnet, Antiformalism, supra note 13, at 1533 (emphasis in original). See also
Aleinikoff, supra note 30, at 985. Professor Tushnet argues in particular that intuitionism
"cannot explain why the intuitions of a majority of the Supreme Court should control rather
than the intuitions of state judges or of legislators." Tushnet, Antiformalism, supra note 13,
at 1533. It may as forcefully be added that there is no a priori reason to prefer the intuitions
of academic critics to those of a majority of the Supreme Court, especially when the Su-
preme Court, unlike some of the current critical theorists, at least pays lip service to what it
perceives as the legislative will.

83. Tushnet, Antiformalism, supra note 13, at 1519-22.
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that implication lies the error; courts, like legislatures, surely exercise co-
ercive power (although probably less effectively),8

4 but usually in less am-
bitious spheres. Tushnet says we "need not rule out in principle the pos-
sibility of constructing a community in the courtroom."8 5 But, on what
legitimate foundation would such a judicial construction stand? Without
consensus support, what is the likely durability of a house built by
judges?

Just as no serious scholar would deny that our current governmental
arrangements reflect, implement and reinforce certain base political and
social conceptions, only neo-monarchists lay claim to the authority to im-
plement different values without general citizen participation and consen-
sus. The Madisonian compromises that assure the prevalence of some-
thing like majority will, on most matters of social and economic policy,
demand a rather limited role for the judiciary. Its designers never meant
our judicial branch to be the instrument of enduring, fundamental
change-social, economic or political. The judiciary is not even capable of
receiving the massive data inputs that are indispensable for broad-gauged
social engineering. It, instead, performs the essentially conservative task
of preserving rudimentary private civil liberties as against the coercive
arm of the state.8 6 By contrast, a national legislature, responsive to recur-
rent expressions of majority will, is vested with power to shape primary
economic policy through spending and taxation. That is where redistribu-
tive economic justice must start or-as with tort "reform" legislation
passed at the instance of insurance companies or doctors-end.

The prevailing individualistic American social ethos is little changed
today. More than most nations, certainly more than our European allies,
we continue to prefer social arrangements that maximize the possibility of
individual economic gain and to eschew mandated minimum economic
standards, even at the cost of clearly substandard economic conditions for
more than a few of our citizens."' How else can we reasonably explain

84. See Burt, Constitutional Law and the Teaching of the Parables, 93 YALE U. 455,
476 (1984).

85. Tushnet, Antiformalism, supra note 13, at 1527. Stephen Presser writes in similar
terms about the CLS desire to construct a "system of communitarian harmony and order

." Presser, Some Realism About Orphism, 79 Nw. U1, REV. 869, 899 (1985).
86. Even the most severe critics of the premises of the American constitutional system

acknowledge at times that this is how the system was intended to work. See Tushnet, An-
tiformalism, supra note 13, at 1505. The acceptance of a sharp division of labor between
legislatures and courts even finds expression in The Book of Common Prayer. The prayer
"For Sound Government," for example, would have "those who make our laws" be wise,
courageous, and foresighted "to provide for the needs of all our people .... " In contrast,
for our judges the prayer seeks understanding and integrity so "that human rights may be
safeguarded and justice served ... " THE BooK OF COMMON PRAYER 822 (Gilbert ed. 1977).

87. R. BELLAH, HA~rrs OF THE HEART 147-48 (1985). Law critics in tune with the general
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such decisions as Congress' tenacious preservation of the full deductibil-
ity of mortgage interest on second homes? While many judges are undeni-
ably drawn from, aspire to, or at least emulate an economic elite, it is
hard seriously to maintain that judges are chiefly or even significantly
responsible for the enormous disparities of wealth that separate rich from
poor. For the most part the actions of government that have created, fos-
tered, and perpetuated those disparities are wholly outside the customary
judicial realm.

IV. THE CHARACTER OF THE QUARREL

Partisans on both sides have forsaken the lawyer-like tools that the tra-
ditionalists prize so highly and the critical legal theorists as intensely dis-
dain. Part of the academic establishment, perhaps inflamed by CLS prov-
ocation, seems to have lost sight of traditional, value-neutral academic
practices for assessing candidates for appointment, promotion and tenure.
One of the accepted geniuses of American lawyering has been its recogni-
tion that a focus on procedure can cool passions and accommodate appar-
ently irreconcilable positions."8 In judging current or prospective col-
leagues by their fidelity to such substantive notions as "law matters,"8 or
legal principle matters, or the identity of the decisionmaker is not every-
thing,9" the traditionalists depart from that tradition.

We have long judged one another as teachers of law by such loose "pro-
cedural" criteria as capacity to communicate, orally and in writing, about
analytical approaches to law-related problems. Without serious risk of sti-
fling diverse views, we have sometimes also added a modest categorical
test: Does a torts teacher, for example, use as fodder for this critical anal-
ysis the kind of human encounters that have spawned the judicial deci-
sions that compose the body of law we have come to call "torts"?" Per-

historical convention, see id. at 143, trace the roots of "radical individualism" and the lib-
eral political tradition that has nurtured it to the writings of John Locke and Thomas Hob-
bes. See, e.g., Tushnet, Antiformalism, supra note 13, at 1503-04, 1532; Klare, supra note
48, at 276-77 n.38.

88. Indeed it is precisely this feature of American lawyering that some critical legal theo-
rists find so distasteful. See Boyle, supra note 4, at 703; Hutchinson & Monahan, supra note
4, at 205 n.24. See also Professor Gordon's prescription that cynicism among law students
must be countered by offering them "substantive visions" of a better society. Gordon, supra
note 5, at 8 (emphasis in original). But my recommendation here is aimed at traditionalists
who presumably remain committed to the problem-solving potential of procedure, if not to
some of its inevitable excesses.

89. Gordon, supra note 5, at 13. This is how Dean Carrington's litmus test for profes-
sionalism in legal academia has been described by Professor Gordon. See also Finman,
supra note 2, at 182.

90. See Carrington, supra note 8, at 227.
91. Professor Finman suggests a -more stringent test when he refers to a teacher's "re-
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haps some law schools have gone farther and insisted that the coverage of
this body of torts law be adequate to enable some percentage of its stu-
dents to pass an anticipated portion of a bar examination on that subject.
But such requirements are thankfully rare; and if they have not been im-
posed on teachers whose teaching has, at least implicitly, supported the
legal system's status quo, why impose them on those whose teaching may
in the same sense undermine it? Even those who, like Dean Carrington,
are most concerned that the extreme critical legal theorists will subvert
the ends of a professional education recognize in their own teaching sub-
stantial criticism of the legal status quo.s Why then make any particular
precept associated with the status quo-for example, that neutral princi-
ples decide all, most, or even a significant percentage of cases-the em-
blem of fitness to teach?

The critical legal theorists, for their part, forsake the rudimentary les-
sons of American civics in their unmitigated attacks on the means and
motives of judges and the output of the legal system. Their overarching
cry is that the typical modes of judicial decisionmaking serve as instru-
ments of social control or oppression that preserve the status quo by le-
gitimizing the relative positions of the dominant and servient units of so-
ciety. Viewing these social hierarchies as unjust, they deem the judicial
system's legitimizing function as unalloyed evil.

In leveling this indictment, however, they pay scant attention to the
designedly limited scope of judicial power in American government. The
critics' answer to what they see as unwarranted judicial legitimization,
therefore, poses a fundamental problem of political legitimacy. They
score the traditionalists for ignoring the social and economic backdrop of
judicial decisions 8 but do not explain what in our system authorizes
judges to decide disputes by principal reference to social or economic con-
ditions (or explain whether it is really possible for judges to ignore condi-
tions as pervasive as the air they breathe and the world they inhabit).

Further, the critics' sweeping indictment of judicial decisionmaking
errs by overlooking the potential utility of some of the very features of
conventional legal analysis that they deride as sterile instruments of legit-
imation. This failing emerges strikingly in their unmitigated hostility to
judicial balancing tests. Balancing may serve the salutary function of gen-
erating inconclusive results in the face of legislative stalemate or linguis-
tic ambiguity. It facilitates backing and filling when a court confronts an

fusal to teach the basic content of assigned courses ..... Finman, supra note 2, at 180, 187
(emphasis added). "Content" implies a fixed, predetermined prescription of the types of
materials that should be used in considering those problems. That restriction could ham-
string essential pedagogic flexibility or ideological variation.

92. Carrington, supra note 8, at 11-12.
93. Atleson, supra note 1, at 410.
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insoluble constitutional dilemma. More controversially, constitutional
balancing can work at the margins, within the narrow confines of the judi-
cial function, to retard the scope or pace of implementing judicially disfa-
vored legislative policy of either a progressive or reactionary nature.'4 For
example, a balancing court may reinforce representation "by giving
weight to interests that the legislature tends to ignore or undervalue."' 5

Balancing may even, as suggested below, help to keep the peace.
The debate over the place of critical legal studies in professional educa-

tion unfortunately has reached the "So's your mother" stage. The tradi-
tionalists accuse the CLSers of cynicism, pointing to the CLS notion that
the established modes of legal analysis are infinitely manipulable tools of
a dominant social or political class.' CLS, in the person of Professor
Gordon, rejoins that the real cynics are the traditional 'true profession-
als,' the "post-Realist burnt-out liberals" who have abandoned all hope of
shaping law within the system to effect progressive social goals.'7 Like-
wise, each camp accuses the other of the heresy of anti-pluralism. The
traditionalists say the CLS crowd stoops to block voting on matters of
faculty appointment, promotion, and tenure to further their brand of doc-
trinaire radical orthodoxy." CLS adherents decry what they see as Dean
Carrington's "crudely explicit" call for a CLS purge."

Surely these factions overstate their positions. Judges and scholars re-
main free to quarrel in their distinctive ways about the degree to which
particular values predominate in the legislative and administrative pro-
cess. Many have, many still do. That others choose to validate illegiti-
mate arrogations of legislative, judicial or administrative power is simply
an argument for better legislators, judges and scholars. Perhaps, as is
often said today, scholarly attention should shift from the niceties of ap-
pellate jurisprudence to the processes of legislative and judicial election
and appointment. But unless we are prepared to set aside all our history,
the argument does not counsel replacing legislators, judges, and adminis-
trators with unelected academic kings.

For me at least, there is nothing particularly reassuring about an aca-
demic's proclamation that a "theory of community" should replace the

94. Cf. Shiffrin, The First Amendment and Economic Regulation: Away From A Gen-
eral Theory of the First Amendment, 78 Nw. U.L. REv. 1212, 1227-28 (1983).

95. Aleinikoff, supra note 30, at 984.
96. Professor Finman's statement that laws are really "mechanisms of repression" is typ-

ical. Finman, supra note 2, at 195.
97. Gordon, supra note 5, at 15.
98. Johnson, supra note 1, at 18; see Schwartz, Letter to Paul Brest, 35 J. LEGAL EDUC.

19, 20 (1985).
99. See Lesnick, supra note 5, at 414, 419 n.4. See also Brest, Letter to Philip Johnson,

35 J. LEGAL EDUC. 16, 17 (1985); Gordon, supra note 5, at 1-9, 13.
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"Hobbesian concern over constraints on individual power."' 00 A few of
the critics seem prepared to brand as illegitimate the legislative consensus
that favors the prosperous or comfortably self-supporting part of the pop-
ulation at the expense of an educational or economic underclass. Yet in-
tuitively it seems unlikely that most citizens, perhaps even including sig-
nificant segments of this underclass, would want the existing legislative
preference for middle-class justice to be supplanted by a contrary set of
values embraced by roving critics without portfolio.

V. COMMON GROUND

Notwithstanding the nasty tenor of their debate, the critics and their
critics span some relatively noncontroversial common ground. Even hide-
bound liberal legalists should be able to subscribe to two subsidiary CLS
views. First-and this is little more than the settled residue of Legal Re-
alism' 01-that judges cannot succeed in eliminating social, political, cul-
tural and economic biases from the performance of their assigned tasks;
second, that one of the most common vehicles for unprincipled judicial
manipulation of outcomes is the unweighted, multi-factor balancing test.

It should, therefore, be possible for most scholars, of whatever political
stripe, to agree on the desirability of encouraging judges to draw more
bright lines. Inevitably, judges will draw "wrong" bright lines, if rightness
is measured by adherence to apparent legislative intent, to postulated
neutral principle, or to some subsurface set of values. But, at least when
judges draw bright lines they will less likely be disguising their values or
motives from other courts, legislators, or potential critics.102 Painting with
broader judicial brush strokes that enunciate principles, not merely fac-
tors, may also conduce to efficiency by dampening lawyers' zeal to litigate
over subsidiary issues. While the judges' choice of line may still be a
product of the subconscious, at least the reasoning behind a particular
decision, and the probable outcomes of its progeny, will be there for all to

100. Tushnet, Antiformalism, supra note 13, at 1530. In fact, the Hobbesian mode is one
way of giving reasonable sway to the majority values of a community without trampling
utterly on community members the majority disfavors. Maybe the critics just do not like
some of the values currently held by large segments of the community, just as they some-
times take issue with the values held by the community's surrogate, the legislature. See
supra text accompanying notes 78-79 & 81.

101. See White, From Realism to Critical Legal Studies: A Truncated Intellectual His-
tory, 40 Sw. U.L. REV. 819, 821-24 (1986); see also Abrams & Masinter, The New Nova
Curriculum: Training Lawyers For the Twenty-First Century, 12 NOVA L. REV. 77, 80
(1987) (critical scholars share the realists' assumption that law is contingent).

102. But see Mendelson, On the Meaning of the First Amendment: Absolutes In the
Balance, 50 CALiF. L. REV. 821, 825 (1962) (contending that "open balancing" flushes out
judges' views).
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see. Most pertinent for the evolution of policy, the fruits of such judicial
labor will also be apparent to legislators and would-be constitutional
amenders.

On the other hand, it should not be too difficult to achieve a scholarly
consensus that balancing tests do serve a variety of legitimate functions.
Particularly will this be so when legislators face politically explosive or
life-and-death issues. When the resolution of such issues is perceived to
rest upon empirical evidence about which there is no expert consensus,
the legislative process typically dissolves into paralysis. The death pen-
alty, abortion, affirmative action and exclusion of AIDS-infected children
from public schools are some of the more salient examples of our time.
Given human frailty, the most socially constructive outcome under these
difficult circumstances may well be the one that is least likely to provoke
physical violence among the warring factions. In other words, the greatest
social significance of problems of this kind may lie in their potential for
harmful collateral consequences (burnt-out abortion clinics come to
mind); the need to avoid these consequences may eclipse the need to at-
tempt a principled resolution of the clashing interests. Better that several
hundred people die through benign government neglect or obfuscation
than that the state, through inept legislative or judicial intervention, en-"
danger the lives of thousands more.

Critics will likely dismiss this argument as "statistical justice." Still,
the attraction of J.S. Mill, or, for that matter, Roscoe Pound'03 to the
greatest good for the greatest number remains a major unarticulated pre-
mise of legislative decision. To feel confident of this, we need only con-
sider the economic policies pursued by the Congress under the current
national administration. Let's face it: There are many more wage earners
beset by the devils of inflation and taxes than there are members of the
underclass in need of basic food, shelter, or legal services, and wage earn-
ers more habitually vote. If this deference to economic stakeholders sug-
gests that we base our system of representation on inhumane values, the
underlying problem, as some of the critics concede, is not one that is rec-
tifiable by judges.

At bottom, much of today's critical theory may rest on little more than
the wistful belief, expressed by Professor Lesnick, "that values are not
inherently pervasively personal and subjective . . . .,10 But isn't it the
widespread political recognition that they are which has led most modern
governments to organize in ways that tend to preclude the values of any
one group from dominating the whole of organized law? Even contempo-
rary antiformalists are sometimes reduced to defining their preferred

103. 3 R. POUND, JURISPRUDENCE 16, 39 (1959).
104. Lesnick, supra note 5, at 419.

[Vol. 40



CRITS AND THEIR CRITICS

"public values"'" in procedural terms,'" thereby implicitly recognizing
the impracticability or even immorality of positing a unitary set of
"good" values to which all lawmaking should conform. If I am wrong
about this, and there are objectively good and determinable social values
that the law should express, 0 7 then social units of sufficient size to take
account of a broad normative consensus should express them.

None of this is to dispute Professor Gordon's point that on many key
issues there may be no "settled" societal consensus.108 It is precisely be-
cause there are and always have been such divisions-for example, be-
tween those who hold a basically religious and those who hold a basically
material view of the world-that the values to be expressed through the
force of law are best derived through a process that embraces segments of
society far broader than judges and law professors. Professor Tushnet
agrees that the 'public values' pressed on us by the critics may really not
be values widely shared by the 'community' in whose name those values
are pressed.109 Some critical writers are quite candid about the conse-
quence: their new order will require "rather large transformations in our
present social arrangements."""

In the meantime, traditionalists hardly help the situation by calling for
the withdrawal from the professional part of the academy by those cur-
rently styled "CLS." The new critics should be judged by the same stan-
dards as those applied to other legal academics. That may be a very small
statement, considering the hollow or nonexistent standards applied to
tenured full professors. But, suppose a particular school measures profes-
sorial merit by the degree to which a faculty member empowers students
to grasp the issues and manage the tools that we think of as "legislative,"
"judicial," and "administrative." We ought not confine professional train-
ing to that meager criterion. Just as our accrediting associations, in their
preference for university-affiliated law schools, have long resisted a nar-
rowly professional vision of legal education, we should welcome as gravy
the additional services rendered by, among others,"' the critics. Most law

105. Michelman, Politics and Values or What's Really Wrong with Rationality Review?,
13 CREIGHTON L. REV. 487, 509 (1979).

106. For example, Frank Michelman writes that these values originate "in political en-
gagement and dialogue as well as private experience." Id. Equally as vaguely, Cass Sunstein
describes public value "as any justification for government action that goes beyond the exer-
cise of raw political power." Sunstein, Naked Preferences and the Constitution, 84 COLUM.
L. REv. 1689, 1694 (1984).

107. Tushnet writes of the possibility that "practical reason" can be "exercised by good
citizens in a good society." Tushnet, Antiformalism, supra note 13, at 1536.

108. Gordon, supra note 5, at 5.
109. Tushnet, Antiformalism, supra note 13, at 1538.
110. Id. at 1543.
111. See Letter of Dean James Vorenberg to Harvard Law School Alumni, December 10,
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faculties-groups of twenty or fifty people not selected on the basis of
political persuasion-accommodate representatives of all the major socio-
political species. The opportunity to observe these skilled craftspersons
ply their trade in service of the full range of values aired in legislatures,
courts, and agencies can only enhance the law student's sense of the way
the world works-and that's an avowed goal of both the critical legal the-
orists and their critics.

VI. CONCLUSIONS

There might be readier acceptance of the role of even the most critical
of today's legal theorists in professional education were it not for the for-
tuity that their political banner often leans to the left. As a result, their
critics can more plausibly believe that they are opposed to the constituted
form of government and likely to engender disrespect for the prevailing
role of the lawyer. But what if, as indeed may be the case with a segment
of the law-and-economics breed, the most strident scholarly critics of our
legal system were absolutist libertarians? The "threat" posed by liberta-
rian theorists to the comfortable functioning of the legal academy is es-
sentially similar to that posed by the Crits. They, too, find little that is
intellectually defensible about the governmental status quo and are there-
fore unlikely to advocate the deployment of lawyerly tools in service of
the prevailing ethos. Yet I suspect that they have encountered and will
encounter considerably less hostility than have the Crits. Perhaps this is
because, for many of us, a stateless state, and its concomitant threat of
anarchy, is somewhat more palatable than the alternative of totalitarian
control.

But what sort of genuine "threat" is this? Law professors strut their
ideological stuff before hardy,' " intelligent adults of above average capac-
ity who, thoroughly cognizant of the existing social and governmental sys-
tem, have nevertheless embarked on a course of study designed to enable
them to serve that system as lawyers. Is the real threat, then, that the
Crits may actually succeed to some degree in altering the social or politi-
cal milieu, so that the world of practice the law student had hoped to
enter has changed by the time she graduates? That is a risk law students
will simply have to take, just as business students must deal with the
consequences of graduating in the midst of a recession. It is also a risk
over which few if any traditionalists should be losing much sleep.

All we can reasonably ask is that the most extreme social critics in legal
academia display the same skills expected of other legal academics and

1985, at 1.
112. Id. at 2.
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employ them with reference to the kinds of social problems that are rec-
ognized as grist for the mill of "law." It can then only profit law students
to observe that some of their teachers use common tools to make the mill
more efficient; that others consciously strive to maintain a less than opti-
mally efficient balance in order to further a mix of economic and spiritual
values; and that still others, for reasons of conscience or economics, argue
for the abandonment of the mill altogether and the diversion of its re-
sources to other enterprises. The traditionalists may be blinking the pos-
sibility that sometimes, for good reasons, continuity of production should
be interrupted; the critics may have forgotten that decisions to disrupt
production should ordinarily not be made by judges or teachers of law.




