LEAD ARTICLES

A Screaming Comes Across the
Sky-Tort Choice-of-Law
Doctrine in Florida Under the
Second Restatement of Conflicts
by Harold P. Southerland*

The world is composed of territorial states having separate and differing
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I.
The title here is allusive, referring as it does to the opening line of
Gravity's Rainbow,2 Thomas Pynchon's great novel of disintegration, confusion, and collapse-of a world tending toward disorder and chaos. Anyone who persists to the end of this study will sense the parallel in what
has happened to the Second Restatement of Conflicts at the hands of the
Florida Supreme Court.
This study is severely critical of the court and the use it has made in
torts cases of a complex and sensitive method for the resolution of choiceof-law problems. In 1980, in Bishop v. Florida Specialty Paint Co., the
court receded from its long-standing adherence to lex loci delicti, an approach that gives controlling effect in a conflicts case in tort to the substantive law of the state where injury occurs. In its stead the court
adopted the approach of the Second Restatement of Conflicts, which attempts to identify the state having the "most significant relationship to
the occurrence and the parties" with respect to an issue in tort, then applies the law of that state to that issue.' Lex loci delicti was inflexible, the
court said, whereas the Restatement approach recognized that "[o]ther
factors may combine to outweigh the place of injury as a controlling consideration, making the determination of applicable law a less mechanical,
and more rational, process."5 The court was careful to note, however, that
even under the Restatement approach, "[tihe state where the injury occurred would, under most circumstances, be the decisive consideration in
determining the applicable rule of law."' The court did not reach the
merits in Bishop and remanded the case to the trial court for reconsideration in light of the new approach.
Less than a year later, in State Farm Mutual Automobile Insurance
Co. v. Olsen,7 the court had its first opportunity to apply the Restatement
approach to the merits of a case. There it took Bishop's cautionary language-that the place of injury would ordinarily be the decisive consideration-and seemed to elevate it to a conclusive presumption for all but
the easiest cases. s The court then fell silent until Celotex Corp. v.
2. T. PYNCHON, GtAvrry's RmNlow 3 (Viking Compass ed. 1973).
3. 389 So. 2d 999 (Fla. 1980).
4. Id. at 1001 ("Instead of clinging to the traditional lex loci delicti rule, we now adopt
the 'significant relationships test' as set forth in the Restatement (Second) of Conflict of
Laws §§ 145-146 (1971) .. .
5. Id.
6. Id.
7. 406 So. 2d 1109 (Fla. 1981).
8. See Southerland & Waxman, Florida'sApproach to Choice-of-Law Problems in Tort,
12 FLA. ST. U.L. REv. 447, 527-52 (1984).
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Meehan,9 decided in March 1988.10 In the intervening seven years, the
development of choice-of-law doctrine in Florida under the Second Restatement fell largely to the district courts of appeal.
It is the purpose of this Article to appraise what Florida courts have
done so far with the Second Restatement approach to choice of law. It
may help to sustain interest to say at the outset that the Florida Supreme
Court does not yet appear to know what to do with its sophisticated and
complex methodology for conflicts resolution. At the district court of appeal level, in the eight years since Bishop, there has been decidedly more
activity and on the whole vastly more sensible results in some mostly easy
cases. If the reasoning of the district courts has sometimes left something
to be desired, the few opinions of the supreme court are worse. At that
9. 523 So. 2d 141 (Fla. 1988).
10. In 1984, the court decided Hertz Corp. v. Piccolo, 453 So. 2d 12 (Fla. 1984). Although
this case involved a profound conflict between Louisiana's direct-action statute and Florida's statutory prohibition against such actions, the court resolved the conflict in a single
sentence, finding that Louisiana "clearly" had the most significant relationship to this issue.
There was no discussion or analysis. See infra text accompanying notes 193-203. In Bates v.
Cook, Inc., 509 So. 2d 1112 (Fla. 1987), the court responded to a certified question from the
Eleventh Circuit and ruled that the question of where a cause of action arose for borrowing
statute purposes was substantive rather than procedural and would thereafter be resolved
under the approach of the Second Restatement. See infra text accompanying notes 310-12.
Nothing in Bishop suggested that the court would confine use of the Second Restatement
to tort cases. In fact, there was a clear intimation to the contrary. See 389 So. 2d at 1001 n.1
("Section 6 of the Restatement (Second) lists the following factors as important choice of
law considerations in all areas of law .... ") (emphasis in original). In subsequent cases
involving contracts issues, however, the court pointedly ignored the Restatement and relied
instead on traditional approaches-party autonomy when an agreement contained a choiceof-law provision, lex loci contractus when it did not. See Continental Mortgage Investors v.
Sailboat Key, Inc., 395 So. 2d 507 (Fla. 1981); Morgan Walton Properties, Inc. v. International City Bank & Trust Co., 404 So. 2d 1059 (Fla. 1981); Burroughs Corp. v. Suntogs of
Miami, Inc., 472 So. 2d 1166 (Fla. 1985).
Several of the district courts of appeal drew the obvious inference and refused to extend
the Second Restatement approach beyond the tort area. See Jemco, Inc. v. United Parcel
Serv., Inc., 400 So. 2d 499 (Fla. 3d Dist. Ct. App. 1981), reh'g denied, 412 So. 2d 466 (Fla.
1982); New Jersey Mfrs. Ins. Co. v. Robertazzi, 473 So. 2d 235 (Fla. 4th Dist. Ct. App. 1985),
reh'g denied, 484 So. 2d 9 (Fla. 1986); Brooks v. Sturiano, 497 So. 2d 976 (Fla. 4th Dist. Ct.
App. 1986), aff'd, 523 So. 2d 1126 (Fla. 1988). Others regarded the question as an open one.
See Decker v. Great Am. Ins. Co., 392 So. 2d 965 (Fla. Dist. 2d Ct. App. 1980), reh'g denied,
399 So. 2d 1143 (Fla. 1981); Andrews v. Continental Ins. Co., 444 So. 2d 479 (Fla. 5th Dist.
Ct. App.), reh'g denied, 451 So. 2d 847 (Fla. 1984).
In 1988, in Sturiano v. Brooks, 523 So. 2d 1126 (Fla. 1988), the court explicitly rejected
the Restatement approach for contracts cases and reaffirmed its adherence to lex loci contractus. Under that rule, the law of the place where an agreement is made governs the substantive rights and obligations of the parties, as well as matters relating to the validity,
execution, and interpretation of the agreement. The law of the place where the parties are
to perform the agreement controls as to matters relating to performance. See, e.g., Walling
v. Christian & Craft Grocery Co., 41 Fla. 479, 27 So. 46 (1899).
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level, there has been such a lack of leadership, understanding, imagination, effort, and interest that one wonders why the court bothered in the
first place to depart from the traditional approach to which it stubbornly
adhered for so many years and which, if nothing else, just about everybody understood. Whatever the reasons, the effect has been to leave this
area of the law in a state of muddle and confusion.
Conflict-of-laws cases do not bulk large in the workload of the judicial
system. Yet the choice-of-law decision itself can often determine the outcome of a case. Transactions and occurrences of all sorts passing state
lines and thus implicating the laws of two or more states grow in number
and complexity every day. Conflict of laws is an area of great fascination.1" The literature devoted to the subject is immense.12 Cases can be
tossed off with a wave or a nod, but the question is, should they be?
Choice of law is one of the last great preserves of the common law. With
few exceptions, it is entirely judge-made. Perhaps the judiciary-and in
particular the Florida Supreme Court-has a special obligation to say
what it is doing and why. If so, this is an obligation that so far in Florida
remains largely unmet.
11. In the broadest sense, conflict of laws provokes us to consider the implications of a
rule of law for a world made up "of territorial states having separate and differing systems

of law." RESTATEMENT (SECOND) § 1. Can the differences and disputes that are bound to
arise among sovereign nations be amicably composed, leaving them to co-exist in a state of
tolerable peace and harmony, and if so, how? Nations have historically preferred force, or
the threat of force, as the method of conflicts resolution when they truly reach impasse on

vital issues. After two global wars in this century alone, the last of which left the world
poised daily on the brink of nuclear annihilation, that solution seems distinctly unappealing.

Has sovereignty itself perhaps become a luxury we can no longer afford? The current state
of world affairs lends the inquiry a certain urgency. See generally J. SCHELL, THE FATE OF
THE EARTH (1982).
Composed as it is of sovereign states, the United States bears, some resemblance to a
world of nation states. States have foregone force as a means of settling disputes, although it
took the Civil War to establish that principle. In its stead is the Constitution and within
that a flexible system called conflict of laws for the adjustment of differences in the legal
systems of the various states. In this sense the United States can be seen as a microcosm of
the larger community of nation states, a laboratory in which experiments go on and judg-

ments can be made about the prospects for accommodation on a larger scale. How well or ill
our system functions can tell us something on that score.
Conflict of laws, finally, is lawyers' law. It is difficult enough to devise a legal system that
works well-or even tolerably-within the borders of a single state. To devise acceptable

ways of composing the differences between the systems of the various states as they come to
focus in concrete cases is a task of a higher order still, one difficult enough to tax the genius

of all those whose concern is legal system, legal order, and the rule of law. The law of conflict of laws is in any case the price that sovereignty exacts in the absence of force.
12. See, e.g., R. CRAMTON, D. CURRIE & H. KAY, CONFLICT OF LAWS (4th ed. 1987) [hereinafter R. CRAMTONJ; T. DE BOER, BEYOND LEX Loci DELICTI: CONFLICTS METHODOLOGY AND
MULTISTATE TORTS IN AMERICAN CASE LAW (1987).
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Until Bishop in 1980, the Florida Supreme Court's approach to conflicts cases in tort was simple and uncomplicated. It followed lex loci
delicti 1'-the place-of-the-wrong rule-which made the governing law
turn on the place where a tort occurred. Courts conventionally defined
the place of occurrence as the place where the last event necessary to
create liability took place, usually the state where actual injury was suffered. They then applied the law of that state to all substantive issues in
tort arising out of the occurrence. Lex loci delicti was called a "jurisdiction-selecting" rule because it picked the law of one state to govern all
substantive issues in a case." Lex loci delicti was the general rule in the
United States until well into the twentieth century. It was part of a more
general choice-of-law theory called "territorial sovereignty," which dominated judicial conflicts thinking in the United States from the beginning.
Territorial theory evolved as a way of resolving disputes among sovereign
nations and easily translated into the political context of the United
States, in which, for many important purposes, and subject only to very
broad limits set by the Constitution, each state is sovereign. This theory
holds that the law of the state in which events occur determines the legal
significance of the events. Rights or obligations created in one state are
considered valid in another and are entitled to the same recognition and
15
enforcement there as in the state of their creation.
Because they are sovereign, states may and frequently do attach different legal consequences to the same events. This inheres in the nature of
sovereigns and in their law-making powers, which are ordinarily coextensive with their territorial boundaries. On the plane where sovereigns exist,
their rules of law are equally correct. There is no basis for saying that one
rule is "right" and another "wrong." Yet in a lawsuit implicating the differing rules of two states, only one can govern. Courts must somehow
make a choice; how the court chooses is critical because the choice itself
may determine the outcome of the case. '
13. See Myrick v. Griffin, 146 Fla. 148, 200 So. 383 (1941); Astor Elec. Serv. v. Cabrera,
62 So. 2d 759 (Fla. 1952); Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743 (Fla. 1967),
overruled by Bishop v. Florida Specialty Paint Co., 389 So. 2d 999 (Fla. 1980); Colhoun v.
Greyhound Lines, Inc., 265 So. 2d 18 (Fla. 1972).
14. For a more complete discussion of the rule, see 2 J. BEALE, CONFLICT OF LAWS ch. 9
(1935); RESTATEMENT OF CONFLICT OF LAWS ch. 9 (1934); R. CRAMTON,supra note 12, at 8-17;
E. ScoLES & P. HAY, CONFLICT OF LAWS 552-62 (1982).
15. See Southerland & Waxman, supra note 8, at 453-55.
16. Every conflict-of-laws case requires a court to make at least two decisions. It must
first choose the governing law; then it must decide the case under that law in the usual way.
All would agree that courts are supposed to do "justice." What that term means in an ordinary domestic case is troubling enough; in a conflicts case, it is worse. "Justice" to some
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The virtues of lex loci delicti as a method are real and considerable.
The rule makes the choice of governing law turn on chance-the happenstance of where an accident occurs. This has the happy effect of freeing
the choice-of-law process from certain common and troubling biases.
First, the rule isolates the decision from the substantive content of any
particular state's law. Judges cannot select the law they personally think
is wiser or better. It isolates the decision from the merits of the case.
Judges cannot choose the law that will lead to their conception of a just
result for the case as a whole. Nor can they prefer their own state's law on
purely parochial grounds, just because it is their law, or because it is more
familiar. They cannot choose the law that favors local litigants over those
from other states, and they cannot incorporate in their choice-of-law decisions the modern bias favoring plaintiffs and their recovery. Since it is
the purely arbitrary element of chance that provides the governing law, it
follows that no state can take offense at the choice-of-law determinations
of another. The rule therefore incorporates that measure of deference and
respect between sovereigns that is reflected in the idea of comity.
The fair and impartial operation of the rule achieves perfect conflicts
justice if it is followed in every state and rigidly adhered to in every case.
When these conditions are met, it produces results that are uniform, certain, and predictable. Most importantly, it eliminates the possibility of
forum shopping, since the same law will govern no matter where suit is
brought. The rule is simple and ordinarily easy to apply, making for ease
in the task of judicial decision making. Commentators have sometimes
relegated this last consideration to make-weight status, but it is one
whose force is not likely to be lost on busy and overworked courts.
Notwithstanding these virtues, lex loci delicti fell increasingly into disfavor in the twentieth century. The principal difficulty was that it treated
all conflicts cases alike. It did not distinguish the cases in which the state
of injury had no connection with the parties, the occurrence, or the ensuing litigation apart from being the place where injury occurred. In such
cases, the inflexibility of the rule proved unpalatable to judges more interested in reaching results they thought were right than in maintaining
the integrity of a system that had been elevated to dogma in the 1934
Restatement of Conflicts and the influential writings of its reporter, Joseph Beale.17 It might happen that two residents of a state would travel
to another state, and that one would injure the other there. When they
means making the choice-of-law decision itself in the fairest possible way, leaving the chips
thereafter to fall where they may; to others it means arriving at a fair and just result for the

case considered as a whole. The term "conflicts justice" is used throughout this article to
refer to the process of making the choice-of-law decision without regard to the effect that
choice may have on the outcome of a given case.
17. RESTATEMENT OF CONFLICTS oF LAw (1934).
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returned home to sue, the fact that the injury was sustained in another
state instead of at home seemed to add nothing to a familiar pattern. Yet
the place-of-the-wrong rule could turn the outcome of the lawsuit upside
down. It seemed absurd to apply the law of another state in such a situation. In these cases the abstraction of perfect conflicts justice ran second
to notions of justice in some broader, more deeply felt sense.'8
Whatever its defects, lex loci delicti was too much a part of territorial
theory and habitual ways of judicial conflicts thinking to be jettisoned
outright. But from roughly 1930 on, in those cases in which the place of
injury was felt to be essentially adventitious, courts turned increasingly to
"escape devices" to avoid it. These judicially created techniques included
renvoi, characterizations of various kinds, and the invocation of local public policy. At least in these cases, judicial defections reflected deep dissatisfaction with the whole notion of territoriality and its arbitrary, inflexible, predetermined solutions.1'
This dissatisfaction was largely a function of profound growth and
change in the larger society. From the late nineteenth century on, the
United States moved from a sparsely populated, capital-poor, largely
agrarian society to one that is rich, populous, complex, technologically advanced, and industrialized.2 0 The rate at which this growth and change
occurred became exponential after World War I. The Great Depression of
the 1930s and the Second World War drastically altered the role of the
federal government in relation to the states. Increasingly thereafter,
power came to be concentrated at the federal level; increasingly, problems
and concerns cut across state lines and became national in scope. Cars,
planes, and mass communications made the nation smaller. The conception of life in this country became increasingly "American" in character.
All of this left in its wake a much diminished sense of the importance of
the states. 1
The legal system reflected and reinforced these changes in countless
ways.2 For present purposes, two were particularly significant. First, the
18. See, e.g., Levy v. Daniels' U-Drive Auto Renting Co., 108 Conn. 333, 143 A. 163
(1928); Levy v. Steiger, 233 Mass. 600, 124 N.E. 477 (1919).
19. See, e.g., R. CRAMTON, supra note 12, at 58-135; Southerland & Waxman, supra note
8, at 458-69. Some of the country's ablest scholars launched withering attacks on territorial
principles. See W. COOK, THE LOGICAL AND LEGAL BASES OF THE CONFICT OF LAWS (1942);
Cavers, A Critique of the Choice-of-Law Process, 47 HARV. L. REv. 173 (1933); Lorenzen,
Territoriality,Public Policy and the Conflict of Laws, 33 YALE L.J. 736 (1924); Yntema,
The Hornbook Method and the Conflict of Laws, 37 YALE LJ. 468 (1928). See also Korn,
The Choice-of-Law Revolution: A Critique, 83 COLUM. L. REv. 772, 807-11 (1983).
20. See, e.g., 2 S. MORISON, H. COMMAGER & W. LEUCHTENBURG, THE GROWTH OF THE
AMERICAN REPUBLIC ch. III (6th ed. 1969).
21. See, e.g., id. chs. XVIII-XXV.
22. Any account of the steady erosion of the idiosyncratic character of the states and the
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basic jurisdictional philosophy of Pennoyer v. Neff, 1 which had given real
meaning to the territorial borders of a state by constraining its power to
affect persons beyond, broke down in 1945 with the decision in International Shoe Co. v. Washington."' Second, a marked (and continuing)
trend developed toward compensating accident- and injury-related
losses. s5 This reflected in no small part a realistic appraisal of what it
meant to live in a rich, highly complex, technologically advanced society
with the attendant catastrophic risks that that entailed." The automobile
alone, for example, killed more Americans in forty years than three major
wars, and at staggering cost.27 The compensation imperative found exdelimitation and diminishment of their sovereignty in this century would have to number
the following among the more important developments. After 1937, the courts drastically
expanded the constitutional power of Congress to regulate interstate commerce and to tax
and spend. See, e.g., L. TRIBE, AMERICAN CONSTITUTIONAL LAW 305-23, 378-97 (2d ed. 1988).
The due process and equal protection clauses of the fourteenth amendment took on a distinctly federal cast. Under an incorporation theory of the Bill of Rights and newly elaborated categories of constitutionally preferred values, education became a matter of overarching national concern. The power of the states to discriminate, to deal with their poor, with
crime and criminals, and with privacy and intimate marital relationships, was circumscribed. See, e.g., id. chs. 11-16, 18; J. HURST, DEALING WITH STATUTES 99-106 (1982);
Rapaczynski, From Sovereignty to Process: The Jurisprudence of Federalism after Garcia,
1985 Sup. CT. REV. 341. Welfare, travel, communications, employer-employee relations, and
the marketing of goods and services all came increasingly to be regulated and controlled by
powerful federal agencies whose real origins lay in the exigencies of the Depression. See, e.g.,
J. HURST, LAW AND SOCIAL ORDER IN THE UNITED STATES 145-54 (1977); L. FRIEDMAN, AMERICAN LAW 109-22 (1984); E. EPSTEIN, AGENCY OF FEAR (1977) (origins, formation, and politics

of the Drug Enforcement Agency).
23. 95 U.S. 714 (1877).
24. 326 U.S. 310 (1945). See Redish, Due Process, Federalism, and Personal Jurisdiction: A Theoretical Evaluation, 75 Nw. L. REV. 1112 (1981).
25. See, e.g., R WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS § 6.4 (3d ed. 1986).
26. See ABA SPECIAL COMM. ON THE TORT LIAR. Sys., TOWARDS A JURISPRUDENCE OF INJURY: THE CONTINUING CREATION OF A SYSTEM OF SUBSTANTIVE JUSTICE IN AMERICAN TORT
LAW §§ 4-1 to 4-115 (1984) (M. Shapo, Reporter).
27. Existing studies suggest the magnitude of the problem. "Death by automobile rose
from zero in 1900 to a rate of more than 56,000 in 1972, and has since declined somewhat." 3
F. HARPER, F. JAMES & 0. GRAY, THE LAW OF TORTS § 11.1, at 68 (1986) (citing NATIONAL
SAPErY COUNCIL, ACCIDENT FACTS 15 (1981)). According to Accident Facts, the number of

fatal automobile accidents that occurred between 1944 and 1984 were 1,787,600. A Department of Transportation study estimated that in 1984 there were 46,200 fatalities with a total
cost of $47.6 billion. DEP'T OF TRANSP., ECONOMIC CONSEQUENCES OF AUTo. ACCIDENT INJURIES (1985). This works out to an average cost per fatal accident of $1,030,303. In 1984
dollars, then, for the period 1944-84, the approximate cost of fatal automobile accidents
alone was $1,841,769,642,800-almost $2 trillion. In roughly the same time span, the United
States fought three major wars-World War I, Korea, and Vietnam-with a total loss of
life of 519,583. 1988 WORLD ALMANAC 338. It is also interesting to compare the 40-year death
toll from automobile accidents-1,787,600-with the number killed in all of the major wars

in which this nation has participated in its 211-year history-,177,936. Id.
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pression in such developments as workers' compensation legislation; 28 the
evolution of strict liability as a tort in its own right;2 ' the coming of nofault insurance;30 the rapid spread of comparative negligence;31 relaxation
of privity requirements in warranty actions;32 the abolition of various tort
immunities;33 the elimination of host-guest statutes;s and the widespread
28. See, e.g., Brodie, The Adequacy of Workmen's Compensation as Social Insurance:A
MANAGEMENT, AND SOCIAL POLICY: ESSAYS
IN THE JOHN R. COMMONS TRADITION 161 (G. Somers ed. 1963); Friedman & Ladinsky, Social
Change and the Law of Industrial Accidents, 67 COLUM. L. REv. 50 (1967).
29. See, e.g., RESTATEMENT (SECOND) OF TORTS § 402A (1965). As of 1964, 18 jurisdictions had applied strict liability in cases not involving food or drink. W. PROSSER, TORTS §
97, at 678 (3d ed. 1964). By 1984, nearly all states had done so. W. PROSSER & W. KEETON,
TORTS § 98, at 694 (5th ed. 1984). See generally id. §§ 97-104A, at 690-724. See also James,
Products Liability, 34 TEXAS L. REV, 44 (1955); Keeton, Products Liability-The Nature
and Extent of Strict Liability, 1964 U. ILL. L. REv. 693; Wade, Strict Tort Liability of Manufacturers, 19 Sw. L.J. 5 (1965).
30. See, e.g., R. KEETON & J. O'CONNELL, BASIC PROTECTION FOR THE TRAFFIC VICTIM: A
BLUEPRINT FOR REFORMING AUTOMOBILE INSURANCE (1965); A. EHRENZWEIG, NEGLIGENCE
WrIHoUT FAULT (1951); Green, No Fault: A Perspective, 1975 B.Y.U. L. REv. 79; O'Connell
& Wilson, Public Opinion Polls on the Fault System: State Farm Versus Other Surveys,
1970 INS. L.J. 261; Russo, Florida No-Fault Insurance: Ten Years of Judicial Interpretation, 6 NOVA L.J. 241 (1982); Widiss, Massachusetts: No-Fault Automobile Insurance: Its
Impact on the Legal Profession, 56 B.U.L. REv. 323 (1976). See generally W. PROSSER & W.
KEETON, supra note 29, §§ 82-85, at 584-615.
31. Compare, e.g., Hoffman v. Jones, 280 So. 2d 431, 436 (Fla. 1973), overruled by Witt
v. State, 387 So. 2d 922 (Fla. 1980) (16 states at the time of the decision), with Alvis v.
Ribar, 85 Il.2d 1, 421 N.E.2d 886, 891-92 (1981) (37 states). See also Fleming, Forward:
ComparativeNegligence at Last-By Judicial Choice, 64 CALIF. L. REv. 239 (1976); Posner,
Theory of Negligence,-1 J. LEGAL STUD. 29 (1972); Prosser, Comparative Negligence, 41
CALIF. L. REV. 1 (1953); Scwartz, Contributory and ComparativeNegligence: A Reappraisal,
87 YALE L.J. 697 (1978); Wade, Current Trends in Negligence Law, 35 MIss. L.J. 270 (1964).
See generally W. PROSSER & W. KEETON,supra note 29, § 67, at 468-79.
32. See, e.g., Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960);
Spence v.Three Rivers Builders & Masonry Supply, Inc., 353 Mich. 120, 90 N.W.2d 873
(1958). See also Kessler, Protectionof the Consumer under Modern Sales Law, Part 1, 74
YALE L.J. 262 (1964); Prosser, The Assault upon the Citadel, 69 YALE L.J. 1099 (1960);
Prosser, The Fall of the Citadel, 50 MINN. L. REv. 791 (1966); Weintraub, Disclaimer of
Warrantiesand Limitation of Damages for Breach of Warranty under the UCC, 53 TExAs
L. REv. 60 (1974).
33. See, e.g., W. PROSSER & W. KEETON, supra note 29, § 122, at 901-07 (interspousal and
parent-child tort immunities), §§ 131-133, at 1032-71 (governmental, public official, and
charitable tort immunities); see also Davis, Tort Liability of Governmental Units, 40 MINN.
L. REv. 751 (1956); James, Schuster v. City of New York: A Milestone in the Retreat of
Governmental Immunity, 5 How. L.J. 218 (1959); McCurdy, PersonalInjury Torts Between
Spouses, 4 VILL. L. Rev, 303 (1959); Olson, Governmental Immunity from Tort Liability-Two Decades of Decline: 1959-1979, 31 BAYLOR L. REV. 485 (1979); Sanford, Personal
Torts Within the Family, 9 VAND. L. REv. 823 (1956).
34. See, e.g., R. WEINTRAUB, supra note 25, at 279 & n.4; Ehrenzweig, Guest Statutes in
the Conflict of Laws-Towards a Theory of Enterprise Liability under "Foreseeableand
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enactment of survival's and wrongful death statutes, the latter increasingly more liberal in the kind and amount of damages recoverable, and by
whom."'
Given all this, it is small wonder that from roughly 1930 on the idea of
territoriality itself no longer stood as a high barrier to lawsuit resolution
in ways that seemed to make social and economic sense. Lex loci delicti
continued to be the rule; but courts increasingly found ways around it. A
state did not benefit from having enlightened, compensation-oriented
rules for its residents if the happenstance of an accident occurring in
some less progressive state could frustrate those rules. In this context it
was lex loci delicti that made no sense, and the pressure to escape its
inflexibility was intense."' What was lacking in this formative stage of the
choice-of-law revolution was a conceptual framework that would make
possible the outright rejection of the rule rather than its avoidance. Professor Brainerd Currie supplied this framework in a series of influential
articles that appeared in the late 1950s and early 1960s. s1
Currie began with several disarmingly simple propositions. The lawmaking bodies of a state, he said, ordinarily made rules of law with only
the domestic situation in mind, rarely giving thought to the extraterritorial consequences of legal rules-that is, how they would want such rules
to apply in the marginal conflict-of-laws case.8 ' All rules of law embodied
or expressed some social, economic, or administrative policy. 0 This policy
could be discovered through the familiar processes of statutory interpreInsurable Laws," 69 YALE L.J. 595 (1960); Richards, Another Decade under the Guest Statute, 1949 INs. L.J.659. See generally W. PROSSER & W. KErON, supra note 29, § 34, at 21517.
35. See, e.g., S. SPEISER, RECOVERY FOR WRONGFUL DEATH (2d ed. 1975) (listing all survival statutes in Appendix A); see also W. PROSSER & W. KEETON, supra note 29, §§ 125A127, at 940-61; Currie, Survival of Actions: Adjudication Versus Automation in the Conflict
of Laws, 10 STAN. L. Rav. 205, 207 (1958).
36. See, e.g., S. SPEISER, supra note 35; see also Fleming, The Lost Years: A Problem in
the Computation and Distributionof Damages, 50 CALIF. L. REv. 598 (1962); Malone, American Fatal Accident Statutes-The Legislative Birth Pains, 1965 DUKE L.J. 673; Malone,
The Genesis of Wrongful Death, 17 STAN. L.REv. 1043 (1965); Speiser & Malawar, An
American Tragedy: Damagesfor Mental Anguish of Bereaved Relatives in Wrongful Death
Actions, 51 TUL. L. REv. 1 (1976). See generally W. PRossER & W. KE TON, supra note 29, §
127, at 945-60.
37. For some excellent examples of these kinds of cases, see Grant v. McAuliffe, 41 Cal.
2d 859, 264 P.2d 944 (1953) (opinion of Traynor, J.); Kilberg v. Northeast Airlines, Inc., 9
N.Y.2d 34, 172 N.E.2d 526 (1961); Haumschild v. Continental Cas. Co., 7 Wis. 2d 130, 95
N.W.2d 814 (1959).
38. Currie's major essays are collected in B. CURRIE, SELECTED ESSAYS ON THE CONFLICT
OF LAWS (1963).
39. See B. CURRIE, supra note 38, at 81-86.
40. See id. at 85-86, 141-46 & 183.
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tation or case analysis." Having ascertained the policy embodied in a law,
Currie said, a court should inquire whether the relationship of a state to a
given case was such that applying its law would further or advance that
policy. If so, the state was said to have an "interest" in the application of
its policy, and hence in the application of its law."'
In defining a state's interest in the application of its law in this way,
Currie drew an important distinction between two broad categories of
rules. First, there were conduct-regulating rules, such as the rules of the
road, Sunday laws, or rules designed to deter dangerous conduct. These
rules were obviously intended to apply to all persons who acted within a
state, and a state would always be interested in their application if the
conduct in question occurred within its borders.'8 The second class comprised the rules that generated most of the troublesome conflict-of-laws
cases. These were loss-distribution rules, which prescribed how the courts
would allocate the costs of accident and injury among the parties involved. Because a state enacted these rules with its own residents in mind
and did not ordinarily intend that they would have application beyond its
borders, it could assert an interest in their application only if its own
residents were involved."
These were the predicates of interest analysis. The concept of defining
the scope of application of a law by asking what policy it embodied and
whether application of the law in a particular case would further that
policy was novel in conflict-of-laws methodology.' Currie gave the name
41. See id. at 183-84.
42. See id.
43. See id. at 60, 701 & 702.
44. See id. at 60-62, 701-05 & 724-25. See also Korn, supra note 19, at 811 ("As to most
rules that are not conduct-regulating, the basic essays outlining his system firmly link each
state's interest to the fortunes of its domiciliaries."); Brilmayer, Interest Analysis and the
Myth of Legislative Intent, 78 MICH. L. REv. 392, 393-99 (1980). Professor Brilmayer usefully categorizes the kinds of policies that underlie statutes as "protective, compensatory,
and regulatory." Id. at 394. Residence or domicile triggers a state's interest in the applica*tion of laws reflecting protective and compensatory policies. If a rule reflects a protective
policy-for example, a limitation on damages for wrongful death-then its interest in the
application of that rule "depends upon the residence of the defendant. State protective policies are designed to benefit resident defendants alone." Id. at 395. Rules that reflect a compensatory policy "favor plaintiffs and are triggered by the plaintiff's residence." Id. at 396.
Conduct-regulating polices are "triggered by territorial connecting factors rather than domiciliary factors," that is, by conduct that occurs within a state. Id. at 396-97 & n.25. She
cautions that statutes which reflect compensatory or protective policies may also serve a
conduct-regulating function. Id.
45. Currie disclaimed credit for the "idea that conflict-of-law problems should be analyzed in terms of governmental interests." B. CURRIE, supra note 38, at 612. He credited
Justice Stone with the "modern rediscovery" of the concept in 1935 and Professors Paul
Freund and Moffat Hancock (the latter "somewhat less emphatically") with the "first adequate academic recognition of this rediscovery" several years later. Id. at 613-14 & nn.87-88.
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"false problems"' 46 to those cases in which only one state's policy would be
furthered by application of its law. 47 False problems, or false conflicts, it
turned out, were the particularly troublesome cases in which the place of
injury had always seemed somehow irrelevant and in which lex loci delicti
produced unsatisfactory and unpalatable results with consequent pressure to avoid its operation through escape devices.
Interest analysis provided an intellectually satisfying way of describing
and disposing of these cases. They were "false" conflicts precisely because, though the laws of two states might conflict in a particular case,
the policies underlying those laws did not. In cases in which by definition
only one state was interested in the application of its law, Currie argued
that the only sensible thing for a court to do was to apply the law of that
state."' He conceded that lex loci delicti produced uniform results and
was dissuasive of forum shopping, but he thought these advantages
hardly worth the systematic subversion of one state's policy with often no
corresponding advancement of another's.4
True conflicts posed problems of a different order. These were cases in
which two or more states with differing rules of law were both legitimately interested in the application of their laws because the application
would further the policy underlying each.50 Here the clash of underlying
policies was real. Since each state was sovereign and thus entitled to enact its particular policy predilections into law, Currie could see no basis
consistent with separation of powers or with proper regard for the sovereign nature of states for permitting a court to weigh one state's policy
against another's and choose between them. 1 He argued for a solution as
arbitrary as lex loci delicti-the application of the law of the forum.2 A
court should apply its own law in a case of true conflict, Currie said, because it was "clearly constitutional" and in doing so it could at least be
3
certain that it was "consistently advancing the policy of its own state. '5
It is some measure of Currie's influence that the most important of the
modern choice-of-law approaches incorporate the postulates of interest
Currie surely underestimates his own contribution. No one else focused the concept with
such force and eloquence or more effectively called attention "to its power and utility as an
instrument of analysis, so that it may be developed as a vital contribution to the just and
rational solution of conflict-of-laws problems." Id. at 614.
46. E.g., id. at 109.
47.

See id. at 107.

48. See id. at 184.
49.
50.
51.

See id. at 100-01 & 168-69.
See id. at 117-21 & 181-82.
See id. at 181-82.

52. See id. at 184.
53.

Id. at 119.
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analysis." As we shall see, it is one of the major components of the Second Restatement approach. It has emerged as the most powerful of modern techniques for thinking about, if not always resolving, problems in the
conflict of laws. Its vocabulary and precepts are fundamental. The anthropomorphic conception of a state "interested" or concerned that its
law be applied in private litigation because policies reflected in that law
would be furthered made it possible to describe, define, and differentiate
false conflicts from true. Conflict of laws has not been the same since
Currie launched his withering attack on the inanity of invariant use of lex
loci delicti in cases of false conflict. He told judges what they had instinctively known all along-that there was a rational way to dispose of these
cases and to do so forthrightly without resort to the subterfuge of escape
devices. Virtually every modern approach to choice of law resolves false
conflicts in the same way-by applying the law of the only interested
state.

5

Currie's proposal for the resolution of true conflicts has proven far
more controversial." Only a state or two has adopted the systematic application of forum law he urged as a rule of decision.5 The proponents of
interest analysis and the courts that have employed it have largely ignored his warnings and found ways to weigh and balance conflicting interests with a view to calling one better, or weightier, or more significant
than another." The Second Restatement, for example, invites the making
of this relative judgment in its "most significant relationship" formulation. But this reality seems hardly to diminish Currie's achievement, the
more so since no one has convincingly answered his argument that the
weighing of competing state interests in cases of true conflict cannot succeed. Nothing approaching consensus has emerged from the welter of
writings and judicial decisions that have built on Currie's insights, and
the resolution of true conflicts remains today the most divisive and hotly
debated issue in choice of law."
The appearance of Currie's essays seemed to catalyze the dissatisfaction and ferment of three decades into full-blown revolution. Not surprisingly, change occurred first in the easiest cases-those of false conflict, for
which lex loci delicti was already perceived to be unsatisfactory. In 1963,
the New York Court of Appeals broke with the rule outright in deciding
54. See R. CRAMTON, supra note 12, at 288-358; E. SCOLES & P. HAY, supra note 14,

§§

2.6 to 2.15, 17.11, at 567; Korn, supra note 19, at 816.
55. See R.CaAMTON, supra note 12, at 228; E. ScoLEs & P. HAY, supra note 14, § 17.11,
at 566.
56. See R. CRAmToN, supra note 12, at 241-46; Korn, supra note 19, at 816.
57. See, e.g., T. DE BOER, supra note 12, at 373-93 (Kentucky and Michigan).
58. See, e.g., R. CRAMTON, supra note 12, at 242; Korn, supra note 19, at 816-20.
59. See, e.g., R. CRAMTON, supra note 12, at 271-358.
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Babcock v. Jackson,s generally regarded as the watershed decision between traditional methods and the new approaches." Rejection of lex loci
delicti had become epidemic by 1980 when the Florida Supreme Court
decided Bishop v. Florida Specialty Paint Co.' Until Bishop, Florida
had remained largely indifferent to the choice-of-law revolution. Since
first announcing the rule for Florida in Myrick v. Griffin" in 1941, the
court adhered steadily to lex loci delicti. Only once, in its 1967 decision in
Hopkins v. Lockheed Aircraft Corp.,64 did it threaten to take account of
the new learning. Justice Roberts' opinion there strikingly prefigured the
view the court would later take in Bishop, but on rehearing the court
reversed itself and reaffirmed its adherence to the traditional rule."
Bishop itself was a paradigm false conflict. Members of the Bishop
family, all Florida residents, were guests aboard a small airplane leased
and operated by Florida Specialty Paint Company, a Florida corporation." They were flying from Florida to North Carolina for a holiday
weekend." The plane, piloted by J.D. MacRae, the company's president
and also a Florida resident, crashed en route in South Carolina, allegedly
60. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963). Three New York residents
on a weekend trip to Canada were involved in a single-car accident in Ontario, allegedly due
to the driver's negligence. One of the passengers subsequently brought suit in New York to
recover for her damages. Ontario's unusual guest statute absolved the owner or driver of a
car from all liability for injuries to guests. New York measured liability in such cases by an
ordinary negligence standard. The New York Court of Appeals applied New York law. It
rejected lex loci delicti in favor of an approach that would give "controlling effect to the law
of the jurisdiction which, because of its relationship or contact with the occurrence or the
parties, has the greatest concern with the specific issue raised in the litigation." 191 N.E.2d
at 283. The analysis in terms of policies underlying the ostensibly conflicting laws was overt.
The policy of Ontario's guest statute was the prevention of fraudulent claims against Ontario defendants and their insurers through the collusion of guests and hosts. New York's
policy was full compensation for negligently inflicted injuries, whether between host and
guest or otherwise. Since all of the parties were New York residents, New York was the only
state interested in the application of its law. Id. at 284. Among the authorities cited were
Brainerd Currie's writing and an early draft of the Second Restatement. Id. at 281 n.4 & 283
n.10.
61. See, e.g., Korn, supra note 19, at 827.
62. 389 So. 2d 999 (Fla. 1980). The court there put the count at 25 states and the District of Columbia. Id. at 1001 n.2. As of July 1, 1985, 30 states and the District of Columbia
had receded from lex loci delicti as the sole choice-of-law rule for torts cases. R WEINTRAUB,
supra note 25, § 6.16, at 318-22. More significantly, "the great majority of courts that have
been asked to reconsider the place-of-wrong rule in the light of an interest-analysis argument have elected to displace the old rule . . . ." Id. § 6.17, at 323.
63. 200 So. 383 (Fla. 1941). See text accompanying supra note 13.
64. 201 So. 2d 743, rev'd on reh'g, 201 So. 2d 749 (Fla. 1967).
65. Id. at 749.
66. 389 So. 2d at 1000.
67. Id.
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due to MacRae's negligence.s The Bishops brought suit in Florida
against Florida Specialty Paint and MacRae to recover for injuries they
sustained in the crash.$" An airplane guest statute was in effect in South
Carolina that required guests in an airplane to show intentional misconduct or recklessness on the part of their host in order to recover.7 Florida
had no such statute and required only a showing of simple negligence.7
The Bishops conceded they could not meet the South Carolina standard.7' The trial court followed lex loci delicti, applied South Carolina
law, and granted summary judgment for defendants."3 The First District
Court of Appeal affirmed on the authority of existing case law.' The
court, however, certified the question whether lex loci delicti should continue to be the rule in Florida so as to foreclose other considerations such
as "the policies and purposes underlying the conflicting laws of a foreign
jurisdiction where the tort occurred, and the relationship of the occurrence and of the parties to such policies and purposes. ' ""
In an opinion by Justice England, the supreme court abandoned its
traditional adherence to lex loci delicti and adopted in its stead the "most
significant relationship" approach of the Second Restatement." While lex
loci delicti was inflexible, the court said, the approach of the Second Restatement recognized "that the state where the injury occurred may have
little actual significance for the cause of action. Other factors may combine to outweigh the place of injury as a controlling consideration, making the determination of applicable law a less mechanical, and more rational, process."1 7 The court stressed that the Second Restatement did
not reject the place-of-the-wrong rule entirely.s "The state where the injury occurred would, under most circumstances, be the decisive consideration in determining the applicable choice of law.""'
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id.
75. Id. (quoting Bishop v. Florida Specialty Paint Co., 377 So. 2d 767, 768 (Fla. 1st Dist.
Ct. App. 1979)).
76. Id. at 1001 ("we now adopt the 'significant relationships test' as set forth in the
Restatement (Second) of Conflict of Laws if 145-146 (1971)"). It seems fairly obvious that
the court intended the phrase "significant relationships test," set off as it was in quotes,
only as another way of characterizing the Restatement's "most significant relationship"
formula. If so, it was an unhappy choice of words. See infra text accompanying notes 20911.
77. 389 So. 2d at 1001.
78. Id.
79. Id.
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The supreme court reversed and remanded the case to the trial court
for reconsideration in light of the newly adopted approach. 0 Though the
court made no actual choice between Florida and South Carolina, there
can be little doubt that had it reached the merits, it would have found
Florida's relationship to the occurrence and the parties "most significant"
and would have applied its law. Certainly that should have been the result, as the following discussion of the mechanics of the Second Restatement and its use in cases of false conflict will make clear.
III.

A variety of modern approaches has emerged from the flux and confusion of the choice-of-law revolution, but none has achieved anything like
the universal support that territorial theory once enjoyed. At least five
distinct modem approaches are presently in use."1 A substantial minority
of states retain traditional methods.62 In some-like Florida-there is no
single consistent doctrine, but rather a combination of old and new
approaches.8 3
For the states that have rejected traditional methods in whole or part,
the Second Restatement has proved the most popular replacement." It is
complex and ambitious. Its two substantive volumes comprise 423 sections. Black-letter rules, comments, and Reporter's notes deal in extended
fashion with domicile, judicial jurisdiction, judgments, procedure, wrongs,
contracts, property, trusts, status, agency and partnerships, business corporations, and administration of estates.'" Work began on the Second Restatement in 1953;" it appeared in final form in 1971.87 The Reporter was
80. Id.
81. See, e.g., R. CEMTON, supra note 12, at 183-88 (center of gravity), 188-287 (interest
analysis), 246-277 (comparative impairment), 288-308 (Second Restatement), 310-323 (Leflar's choice-influencing factors, or the "better law" approach). See also Kay, Theory into
Practice:Choice of Law in the Courts, 34 MERCER L. REv. 521 (1983).
82. See, e.g., R. WEINTRAUB, supra note 25, § 6.17, at 323.
83. See, e.g., R.LmFLA, L.McDouGAL & R.FELIX, AMERICAN CONFLICrS LAW 139 (4th ed.
1986). (approaches combined within a single opinion); Reppy, Eclecticism in Choice of Law:
Hybrid Method or Mishmash?, 34 MERcER L. REv. 645 (1983) (modern approaches for some
areas, traditional methods for others). As noted above, Florida currently retains traditional
methods for all areas other than tort. See supra note 10.
84. See R. CRAMTON, supra note 12, at 305-08 (19 states in whole or part as of 1986);
Kay, supra note 81, at 552-62 (14 as of 1983).
85. The comments are "official"--that is, they have the endorsement of the American

Law Institute. See

RESrATEMENT (SECOND)

viii. The Reporter's Notes, on the other hand,

"rest on the authority of the Reporter only, though they too have been before the Advisers
and the Institute, whose criticism and suggestions the Reporter has invited and considered."
Id.
86. RESTATEMENT (SECOND) Vii.
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Professor Willis L.M. Reese."
The Second Restatement evolved during the most turbulent period in
the choice-of-law revolution. In its various drafts, it both influenced that
upheaval and was influenced by it. The generally unsettled nature of doctrine in several areas-torts in particular-makes it much less a restatement of the law than a framework for ongoing development and growth.
Despite its relative popularity with courts, some commentators have severely criticized the Restatement." The authors of a leading casebook, for
example, suggest that "the series of compromises that produced the Restatement, and the attempted fusion of jurisdiction-selecting rules with
open-ended policy analysis," may well have produced "a flabby, amorphous and sterile product." 90
The Restatement's "attempted fusion" of rules with open-ended policy
analysis is particularly evident in the torts provisions. Section 145, "The
General Principle," states that the rights and liabilities of the parties
with respect to an issue in tort are determined by the local law of the
state which, with respect to the issue, has the "most significant relationship to the occurrence and the parties under the principles stated in §
6."91 The section then lists four "contacts" that the courts are to consider
in relation to the principles of section 6 in determining the state of most
significant relationship. These contacts are (1) the place of injury; (2) the
place of the injury-causing conduct; (3) the domicile, residence, or other
geographical location of the parties; and (4) the place where any relationship between the parties is centered."
Section 6 is the most important and innovative section in the Restatement and is applicable to choice of law in all areas. This section first
directs a court to follow a statutory directive of its own state on choice of
law if there is one."' If there is no such directive (as is usually the case),
the section lists seven factors that a court is to consider.8 ' The comments
say that the enumeration is not exclusive and that the factors are unranked and unweighted.' They are
(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,

87. Id. at ii.
88. Id. at v.
89. See, e.g., T. DE BOER, supra note 12, at 225-26; E. ScoLzs & P. HAY, supra note 14, §
2.14, at 38.
90. See R. CRAMTON, supra note 12, at 300.

91.

RESTATEMENT (SECOND)

92. Id. § 145(2).
93. Id. § 6(1).
94. Id. § 6(2).

95. Id. § 6, comment c.

§ 145(1).
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(c) the relevant policies of other interested states and the relative inter-

ests of those states in the determination of the particular issue,
(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of result, and
(g) ease in the determination and application of the law to be applied."

The central theory of the Second Restatement, according to Professor
Reese, is that "the values stated in section 6 underlie the entire field of
choice of law and that all of the black letter rules stem from these values." The choice-influencing considerations of section 6 represent an attempt to distill from a broad range of experience and opinion those values
that in the judgment of the Reporter and the American Law Institute are
critical in the choice-of-law process. Professor Reese thinks that the ultimate success of the Restatement depends on the correctness of this
perception."
The general injunction of section 145, then, is to apply the law of the
state whose relationship to the occurrence and the parties is "most significant" in light of the choice-influencing considerations of section 6."9 Considering that the Restatement nowhere defines a "significant" relationship or demarcates it from relationships that are not significant, these
two sections call for a calculus that may strike some as intolerably vague
and ambiguous, not to say metaphysical. But the sections immediately
following section 145, which deal with particular torts and important issues in tort, dispel much of the generality. Here it is believed possible to
state rules of "greater precision."10 0 In most instances these rules call for
application of the law of the state where the injury occurred unless the
principles of section 6 displace that law. 101 In short, the open-ended, policy-oriented "most significant relationship" approach of sections 6 and
145 coalesces for most torts and specific issues in tort in the presumption
96. Id. § 6(2).
97. Reese, The Second Restatement of Conflict of Laws Revisited, 34 MERCER L. Rv.
501, 516 (1983).
98. Id. at 516-17.
99. RESTATEMENT (SE coND) § 145.
100. See id. § 145, comment a.
101. See, e.g., id. § 146 (personal injuries), § 147 (injuries to tangible things), § 156(2)
(tortious character of conduct). § 157(2) (standard of care), § 158(2) (interest entitled to
legal protection), § 159(2) (duty owed plaintiff), § 160(2) (legal cause), § 162(2) (specific
conditions of liability), § 164(2) (contributory fault), § 165(2) (assumption of risk), § 166(2)
(imputed negligence), § 172(2) (joint torts), §§ 175-180 (right of action for death and related
issues). According to Professor Leflar, an adviser to the American Law Institute in the preparation of the torts provisions, "the old Restatement's 'place of the injury' rule hovers like a
ghost over the entire chapter." Leflar, The Torts Provisions of the Restatement (Second),
72 COLUM. L. REV. 267, 269 (1972).
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that the law of the state of injury governs.
To some critics, this presumption simply-reincarnates lex loci delicti by
another name. In his Introductory Note to the torts provisions, the Reporter rejects this charge by explicitly rejecting the vested rights approach of the First Restatement.1 0 2 But he does not deny the territorial
bias of the Second Restatement, perhaps most obvious in these repeated
preferences for the law of the state of injury, and undoubtedly a reflection
of his own view of the profound and continuing importance of territoriality in conflicts thinking. Professor Reese has flatly asserted that to ignore
the significance of territoriality is
to ignore the basic reason for the existence of choice of law. Whether we
like it or not, the world is composed of many states, each having its own
system of law, and it is customary for persons to travel freely from state
to state and to transact their business without much regard for state
lines. The purpose of choice of law... is to provide a solution for the
problems that inevitably arise. People naturally think in terms of territoriality, and so have the courts."02
Interest analysis has a prominent place among the choice-influencing
considerations of section 6. The provisions are sections 6(2)(b) and
(c)-"the relevant policies of the forum" and "the relevant policies of
other interested states.'' s0 These sections, Professor Reese has written,
give "support to the views of Professor Brainerd Currie and of those
other advocates of what is popularly referred to as the 'governmental interest' approach to choice-of-law."'' 05 The comments that accompany
these provisions are reminiscent of Currie:
Every rule of law, whether embodied in a statute or in a common law
rule, was designed to achieve one or more purposes. A court should have
regard for these purposes in determining whether to apply its own rule or
the rule of another state in the decision of a particular issue. If the purposes sought to be achieved by a local statute or common law rule would
be furthered by its application to out-of-state facts, this is a weighty reason why such application should be made ....
, * *[Tihe forum should give consideration not only to its own relevant
policies . .. but also to the relevant policies of all other interested
states.'"
102. See
103.

RESTATEMENT (SEcoND) ch. 7, Introductory Note,.at 412-14.
Reese, supra note 97, at 514. See also Southerland & Waxman, supra note 8, at

485-86.
104. RESTATEMENT (SEcoND) § 6(2)(b), (c).
105. Reese, supra note 97, at 509. He rejects as "simplistic," however, the view that
interest analysis should be the only value considered in making choice-of-law determinations. Id. at 510-11.
106. RESTATEMENT (SEcOND) § 6, comments e, f. See Reese, supra note 97, at 510.
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The comments to section 145 add that these two factors of section 6
focus: "upon the purposes, policies, aims and objectives of each of the
competing local law rules urged to govern and upon the concern of the
potentially interested states in having their rules applied. The factors...
are at times referred to as 'state interests' or as appertaining to an 'interested state.' "107

For several reasons, interest analysis should be the starting point for
resolving a conflicts problem in tort. First, the four contacts of section
145(2) cannot be sensibly related to any of the choice-influencing considerations of section 6 other than the interest analysis provisions. This is
made explicit in the comment to section 145(2), which states that:
[iun applying the principles of § 6 to determine the state of most significant relationship, the forum should give consideration to the relevant
policies of all potentially interested states .... Those states which are

most likely to be interested are those which have one or more of the
following contacts with the occurrence and the parties.'"
In other words, the four contacts of section 145 are all to be related in the
first instance to the interest analysis provisions of section 6-that is, to
the "relevant policies" reflected in the ostensibly conflicting laws of the
states involved. By inference, an interested state will have a significant
relationship to the occurrence and the parties, although not necessarily
the "most" significant relationship. Conversely, a state with no interest in
the application of its law will not have a significant relationship to the
case.
A second and more practical reason for beginning with interest analysis
is that it may, without more, identify the state of "most significant relationship." If only one state is, interested in the application of its law because it is the only state whose policy would be furthered by such application, then common sense points to that state as having the "most
significant relationship" to the occurrence and the parties. The comments
to section 6 say that a state's interest in the application of its law is a
"weighty reason" favoring such application.10 ' They do not actually state
the converse proposition-that the courts should not apply the law of a
state with no interest-but there can be little doubt that the basic philosophy of the Restatement, in common with other modern approaches, is to
resolve false conflicts by application of the law of the only interested
state. Professor Reese has said elsewhere that "a court should seek to
avoid applying a law whose underlying policy would not be served by
107. RESTATEMENT (SEcoND) § 145, comment b.
108. Id. comment e.
109. See id. § 6, comment e.
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such application." 1 0
With false conflicts, then, the use of interest analysis typically obviates
the need to consider the other choice-influencing considerations of section
6. It likewise makes it unnecessary to consult any of the sections dealing
with particular torts and important issues in tort, since in such cases the
interest analysis principles of section 6 will have displaced the presumption that it is the law of the state of injury that governs.
This line of analysis applied in Bishop, for example, would quickly
show that Florida was interested in the application of its law whereas
South Carolina was not. With no guest statute, airplane or otherwise, application of Florida law would plainly further its policy of full compensation for negligently inflicted injuries. South Carolina designed its airplane
guest statute to protect hosts from suits by ungrateful guests and to eliminate collusive lawsuits."' The intended beneficiaries of this policy were
South Carolina residents and the insurance carriers who insured them.
The plane crash involved no South Carolina resident as a host (and a
fortiori no insurance carrier insuring such a person). South Carolina
therefore had no interest in the application of its law. As the only state
with a significant relationship to the occurrence and the parties, Florida
would have to be the state of "most significant relationship," and its law
should be applied.
Notice the manner in which the contacts of section 145(2) interrelate
with the principles of section 6 in making this determination. At first
blush, it might seem important that both injury and injury-causing conduct occurred in South Carolina, but these contacts are actually irrelevant to the protective policy reflected in South Carolina's guest statute,
which would be furthered only when the defendant-host is a resident of
that state. In contrast, the common residence of the parties and the place
where their relationship was centered-Florida-are both highly relevant
contacts in relation to Florida's policy, which is compensation for negligently injured Florida residents. If the contacts were simply counted,
South Carolina's relationship to the case would seem to be as significant
as Florida's. When the contacts are considered in relation to the policies
underlying the ostensibly conflicting laws of the two states, it becomes
apparent that Florida is the only state with an interest in the application
of its law. In other words, a state's contacts with a case contribute to the
significance of its relationship to the occurrence and the parties only as
those contacts bear on the policy embodied in its law. Contacts are not
simply aggregated, or counted.
110. Reese, supra note 97, at 510.
111. Cf. Ramey v. Ramey, 273 S.C. 680, 258 S.E.2d 883, 884 (1979) (purposes of automobile guest statute). In a footnote, the court said that the airplane guest statute "applies the
same limitations to aircraft." Id. at 885 n.5.
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Bishop is a good case with which to make a final point. With false conflicts, the other choice-influencing considerations of section 6 will almost
always reinforce the conclusion reached through interest analysis. The
"needs of the interstate system" ' reflect concern for the working of the
federal system. The comments say that "[pirobably the most important
function of choice-of-law rules is to make the interstate and international
systems work well. Choice-of-law rules. . should seek to further harmonious relations between states and to facilitate commercial intercourse
between them."'1 Strongly reminiscent of the idea of comity, which encourages one state to give deference and respect to the laws and policies
of other states, this factor is a basic caution that states are not free to
pursue their own selfish interests at the expense of other states, preferring their own laws and their own citizens over those of other states without a principled basis for doing so. In Bishop, South Carolina had no
interest in the application of its airplane guest statute in Florida litigation between Florida residents. The application of Florida law by a Florida court would therefore not concern South Carolina or offend its policies in any way and could not possibly erode harmonious relations
between the two states.
In false conflicts, the "basic policies underlying the particular field of
law"1 1' are seldom significant. The comments say that this factor is of
"particular importance in situations where the policies of the interested
states are largely the same but where there are nevertheless minor differences between their relevant local law rules."11 5 In false conflicts, of
course, there is by definition only one interested state. The "protection of
justified expectations""' ordinarily plays no role in tort cases because
"the parties act without giving thought to the legal consequences of their
conduct or to the law that may.be applied."117 This is probably true of
most torts, whether intentional or unintentional.
As for the last two of the choice influencing considerations of section
6-"certainty, predictability and uniformity of result"1 8 and "ease in the
determination and application of the law to be applied""'-an interest
analysis approach satisfies these. Since almost all methods other than the
traditional lex loci rule resolve false conflicts by applying the law of the
only interested state, the values of certainty, uniformity, and predictabil-

112.

RESTATEMENT (SECOND) § 6(2)(a).
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114.
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6, comment d.
6(2)(e).
6, comment h (emphasis added).
6(2)(d).
6, comment g.
6(2)(f).
§ 6(2)(g).
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ity will be served. Interest analysis, at least in paradigm false conflicts
like Bishop, is not an overly complex or difficult process.
Florida law should have governed in Bishop had the court reached the
merits. The supreme court would not consider another case of false conflict until Celotex Corp. v. Meehan20 in 1988, but in the interim various
of Florida's lower courts did. Almost without exception these courts ended by applying the law of the only interested state,"'1 thus avoiding the
sterile and largely indefensible results that lex loci delicti so often entailed in these kinds of cases.12 The reasoning of the opinions has sometimes been sketchy, but it is certainly clear that the point of Bishop has
not been lost on the courts of appeal. 23 With true conflicts, on the other
120. 523 So. 2d 141 (Fla. 1988). See infra text accompanying notes 290-354.
121. See Futch v. Ryder Truck Rental, Inc., 391 So. 2d 808 (Fla. 5th Dist. Ct. App.
1980); Hobbs v. Armco, Inc., 413 So. 2d 118 (Fla. 1st Dist. Ct. App. 1982); Marano v. Celotex
Corp., 433 So. 2d 592 (Fla. 3d Dist. Ct. App. 1983); Harris v. Berkowitz, 433 So. 2d 613 (Fla.
3d Dist. Ct. App. 1983); Arnica Mut. Ins. Co. v. Gifford, 434 So. 2d 1015 (Fla. 5th Dist. Ct.
App. 1983); Krasnosky v. Meredith, 447 So. 2d 232 (Fla. 1st Dist. Ct. App. 1983); Andrews v.
Continental Ins. Co., 444 So. 2d 479 (Fla. 5th Dist. Ct. App. 1984); Pennington v. Dye, 456
So. 2d 507 (Fla. 2d Dist. Ct. App. 1984); Colon v. Celotex Corp., 465 So. 2d 1332 (Fla. 3d
Dist. Ct. App. 1985); Meehan v. Celotex Corp., 466 So. 2d 1100 (Fla. 3d Dist. Ct. App. 1985);
Nance v. Johns-Manville Sales Corp., 466 So. 2d 1113 (Fla. 3d Dist. Ct App. 1985); Adams
v. Brannan, 500 So. 2d 236 (Fla. 3d Dist. Ct. App. 1986); Avis Rent-A-Car Sys. v. Abrahantes, 517 So. 2d 25 (Fla. 3d Dist. Ct. App. 1987); Hayden v. Krusling, 531 F. Supp. 468
(N.D. Fla. 1982); Watts v. National Ins. Underwriters, 540 F. Supp. 488 (S.D. Fla. 1982).
122. Lescard v. Keel, 211 So. 2d 868 (Fla. 2d Dist. Ct. App.), cert. denied, 218 So. 2d 172
(Fla. 1968); Messinger v. Tom, 203 So. 2d 357 (Fla. 2d Dist. Ct. App. 1967), cert. denied, 210
So. 2d 869 (Fla. 1968).
123. Three cases will serve to illustrate these points. All three were false conflicts, and
all ended in the application of the law of the only interested state. The use of the Second
Restatement's methodology, however, was quite uneven. Krasnosky v. Meredith, 447 So. 2d
232 (Fla. 1st Dist. Ct. App.), reh'g denied, 446 So. 2d 99 (Fla. 1983), was a typical gueststatute case, quite similar to Bishop. Two Florida residents returning home from a trip were
injured when the driver negligently struck a tree in Georgia six miles from the Florida line.
The guest sued the host and his insurance company for damages; the defense was the Georgia guest statute. The court upheld the trial court's application of Florida law. It stressed
the fortuity of the place of injury and then recited Florida's contacts with the parties.
"Under those circumstances, the flexibility of the Restatement's 'significant relationships
test' clearly serves to further the ends of justice." 447 So. 2d at 233. The court made no

reference to specific Restatement sections and did not consider the "relevant policies" of the
two states.
Harris v. Berkowitz, 433 So. 2d 613 (Fla. 3d Dist. Ct. App. 1983), involved a conflict between Maine's limitation on wrongful death damages and Florida's statute providing for
unlimited recovery. During a summer-long stay in Maine, two Florida residents were killed
in a single-car accident attributable to the negligence of one of them. The survivors, also
Florida residents, brought a wrongful death action in Florida. The court stressed the "fortuity" of the place of injury, even though the decedents were in Maine for the summer, and
relied chiefly on the Second Restatement, section 178 comment b, which states that when
defendant, decedent, and survivors are from a single state, the court should ordinarily apply
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hand, matters are much more problematical.

IV.
The Second Restatement, in common with most of the modern approaches, resolves false conflicts by applying the law of the only interested state. True conflicts are another matter. These are cases in which
two or more states are interested in the application of their laws because
each would be furthered. Choosing which policy to implement among several such policies has proven uncommonly difficult. There is still no consensus-only theories and proposals, as numerous, almost, as the commentators. It will be easier to appreciate what the Florida courts have
done with these cases if we first explore the problem itself in some detail.
Brainerd Currie's anthropomorphic conception of a state interested in
the application of its law to further its underlying policy lies at the core
of the modern revolution in choice of law. Yet Currie did not believe that
interest analysis or any other method could provide a rational solution to
cases of true conflict. In his opinion, the existing system of conflict of laws
could not solve the problem that these cases posed. 12 4 Currie's considered
that state's law. The court gave prominent attention to the contacts of section 145(2), but
did not relate them to section 6. At the end of its opinion, the court did say that in light of
the parties' common domicile, it was "impossible to ascertain any policy Maine might have
in the application of its limitation on damages .... " 433 So. 2d at 615. The conflict was
false and the decision correct, but the court reached it by an unnecessarily tortuous route.
Andrews v. Continental Ins. Co., 444 So. 2d 479 (Fla. 5th Dist. Ct. App.), reh'g denied,
451 So. 2d 847 (Fla. 1984), was characterized by a much more sophisticated and explicit
form of policy analysis. Andrews, a Maine resident insured by Continental in Maine, was
injured in Florida in an accident caused by an underinsured Florida resident. Andrews, with
Continental's consent, settled with and released the Florida tortfeasor. He then sought to
collect on his uninsured motorist coverage from Continental. The company tried to invoke
Florida's collateral source rule in order to deduct medical expenses that other insurance had
already paid to Andrews. Maine had no such rule. The court identified the policy underlying
Florida's rule as the protection of Florida tortfeasors and their insurers and found that policy would not be furthered since the Florida tortfeasor had dropped out of the case. "No
public policy of Florida is thus thwarted by enforcing a Maine insurance policy between
Maine residents, when no Florida citizen is otherwise involved. Thus, Maine has the most
significant relationship to the occurrence, and Maine law should have been applied." 444 So.
2d at 482.
124. See B. CURRIE, supra note 38, at 117-19. Currie asserted that
where several states have different policies, and also legitimate interests in the
application of their policies, a court is in no position to "weigh" the competing
interests, or evaluate their relative merits, and choose between them accordingly ....
[A]ssessment of the respective values of the competing legitimate interests of two sovereign states, in order to determine which is to prevail, is a political function of a very high order. This is a function that should not be committed
to courts in a democracy.
Id. at 181-82.
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judgment compels reflection. Conflicts of laws exist in the first place because within very broad limits set by the Constitution each state has sovereign power to determine for itself the legal consequences of acts or
events. Nothing in the Constitution prohibits different states from making the same determination differently. Florida is free to choose a comparative negligence standard to measure tort liability; some other state
may prefer contributory negligence. A particular state's conception of
sound policy may be thought unwise or out of step with the times, but in
a sovereign sense it is never "wrong." Choice of law in cases of false conflict is untroubling only because, while the laws may conflict in the sense
of being different, the policies underlying them do not. With true conflicts
the clash of underlying policies is real. At least at a sovereign level all
rules are equally correct, and there is no rational basis for saying that one
rule, like an Orwellian pig, is "more" correct than another.
There is a further difficulty. Choosing law is always a legislative act,
but in no instance more profoundly so than in cases of true conflict. It is
drastic enough when a court declares a statute unconstitutional. The
choice-of-law decision, however, is more draconian. It operates to vitiate a
legislative judgment that would otherwise be valid and unobjectionable
and that by definition has a legitimate claim to govern in the case. In
Florida it is commonplace for conflicts in decisions to arise among the
district courts of appeal. No one is troubled when the supreme court
takes jurisdiction to resolve them because they are wholly domestic in
nature. In a domestic case there is only one "correct" rule of law; in a case
of true conflict, there are always at least two. It is clearly a decision of a
higher order when the Florida Supreme Court undertakes to nullify Florida's policies in order to advance those of another state, or the other way
around. Currie argued that these genuine clashes of sovereign interests
were qualitatively different: that it was not a matter of deciding whether
one apple was better than another, but whether apples were better than
oranges. He did not believe that courts Were equipped to make these
judgments. More importantly, he did not believe they should. At stake, he
argued, were values of sovereignty and of the separation of powers.
The reality, of course, is that courts have to make choice-of-law decisions. Hence the great controversy centers not on whether they should
choose, but on how they should go about it. The many methods and proposals divide broadly into two general categories or approaches, each reflecting a different perception of what "justice" should mean in a conflictof-laws case. The approaches themselves and the underlying values that
make the one or the other seem appealing are particularly important to
understand in considering the use of the Second Restatement, simply because its flexible provisions will support either approach; the Restatement
does not mandate a fixed solution for cases of true conflict.
The first approach comprises "arbitrary" solutions. These emphasize
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conflicts justice, or the process of making the choice-of-law decision itself
in a way a court perceives to be fair and just without worrying about the
effect that choice will have on the outcome of a case. These solutions appeal to those who share Currie's view that the making of rational choices
between sovereign rules is first a logical impossibility, and second not a
function that courts in a democracy either can or should perform. Choice
is therefore made by referring the decision consistently to some agreedupon external standard. It is decidedly not made by the familiar judicial
technique of weighing competing considerations of social and economic
gain as in an ordinary domestic case.
Currie himself argued that a court confronted with a true conflict of
laws should apply its own law because it was the "sensible and clearly
constitutional thing" to do and because in that way it could be sure it was
itconsistently advancing the policy of its own state."""8 Professor Weintraub has proposed applying the law that favors the plaintiff. He contends that "recovery, with loss-distribution through the tortfeasor's insurance, represents the most pervasive aspect of tort developments in this
country over the past several decades . . . [and that] [i]t makes sense to
have a choice-of-law rule in accord with widely shared and clearly discernible trends in the domestic laws whose conflicts we are trying to resolve. 1 28 The other significant possibility is to apply the law of the place
of injury. This modern variation of lex loci delicti draws on the virtues of
that approach without the shortcomings so painfully evident when its use
was decreed for all conflicts cases, true and false alike.
Arbitrary solutions represent a way of choosing without the appearance
of choice. They limit judicial discretion and avoid the necessity of an apples-and-oranges comparison between sovereign rules in conflict. All have
the virtues of certainty and predictability, and all are simple and easy to
apply. There is an obvious problem with the proposals of Currie and
Weintraub. Each takes one of the known biases that operate in conflicts
cases1 2 7 and feeds it back into the process as a basis for choice. Though
many cases end either with the application of forum law or the law that
favors recovery, often both, few courts have seen fit to adopt either of
these proposals as a settled rule of decision.1 2 8 The place-of-injury ap125. Id. at 119.
126. R. WEINTRAUB, supra note 25, § 6.32, at 359.
127. See, e.g., Korn, supra note 19, at 780. Professor Korn calls these "subliminal biases": "One . . . is a well-known and understandable preference for the forum's own law.
The second is a substantive preference in personal injury cases for so-called 'recovery laws,'
favoring plaintiffs as against defendants, who are usually insured. The third ... is bias in
favor of a local litigant who is opposed by a nonresident." Id.
128. As to an announced preference for forum law, Kentucky is the state most often
referred to. See Foster v. Leggett, 484 S.W.2d 827 (Ky. 1972); Arnett v. Thompson, 433
S.W.2d 109 (Ky. 1968). Michigan also appears to have adopted this approach. See Sexton v.
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proach, on the other hand, has significant judicial currency.', Of the
three, it is clearly the most neutral and even-handed and the least subjective. This approach is the one that comes closest to isolating the choiceof-law decision from the merits.130 Given Currie's scathing attacks on lex
loci delicti, it is ironic that this solution most nearly meets his basic objections, minimizing the Olympian role of courts in choosing law while
recognizing and deferring to the sovereign rule-making power of other
states.
Of the arbitrary solutions, the Second Restatement favors the place-ofinjury approach. Its strong territorial bias has already been discussed."
It is most evident in the presumptive place-of-injury language of the
many sections dealing with specific torts and specific issues in tort.132 Section 146, for example, states that "[iun an action for a personal injury, the
local law of the state where injury occurred determines the rights and
liabilities of the parties" unless the choice-influencing principles of section 6 displace that law.133 The presumption will always be displaced in
false conflicts like Bishop because there, by definition, the relevant policies underlying the law of the state of injury are not implicated whereas
those of the forum are. If both the forum state and the state of injury are
interested states, however, there is nothing to stop a court so inclined
from treating the place of injury as dispositive. Indeed, there is considerable support for doing just that.
The black letter itself does not require an evaluation of the degree or
extent to which the forum is interested under section 6(2)(b) vis-a-vis
other states under section 6(2)(c); 3 4 hence there is no express mandate
for a weighing of interests. Of the five remaining choice-influencing principles of section 6, three strongly reinforce an arbitrary solution. The
comments to section 6(2)(a)-the needs of the interstate system-suggest
that the most important function of choice-of-law rules is to further harmonious relations between the states and that this can best be accomplished if the forum has regard for the needs and policies of other concerned states.13 5 Uniformly deferring to the law of the state of injury
when that state's own policies are legitimately implicated obviously furthers this value. In fact, there is no other solution that pays more deferRyder Truck Rental, Inc., 413 Mich. 406, 320 N.W.2d 843 (1982). Professor Korn asserts
that states using Leflar's "better law" approach have given "quasi-doctrinal sanction" to the
bias favoring recovery. See Korn, supra note 19, at 780-81.
129. See, e.g., R. LEFLAR, L. McDOUGAL & R. FELiX, supra note 83, § 132, at 367.
130. See, e.g., Southerland & Waxman, supra note 8, at 528-52.
131. See supra text accompanying notes 101-03.
132. See supra note 101.
133.

RESTATEMENT (SEcoND) § 146.

134. See id. § 6(2).
135. See id. § 6, comment d.
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ence to the sovereignty of other states than this one. As for sections
6(2)(f) and (g), no other approach yields more certain, predictable, and
uniform results, or is easier or simpler to use in determining the governing law. These values have always been regarded as among the cardinal virtues of a place-of-injury solution.
We have seen already that section 6(2)(d)-the protection of justified
expectations--plays little role in tort cases. This leaves as problematical
only section 6(2)(e)-the basic policies underlying the particular field of
law. For torts, this policy is frequently said to be one of compensation for
injured plaintiffs.13 Whether this value will be furthered in a given case
depends on the policy underlying the law of the state of injury. It obviously will not be furthered if that law reflects a defendant-favoring, protective policy, such as that embodied in a host-guest statute or the contributory negligence rule. Still, most tort rules also function to punish or
deter wrongful conduct. As with all conduct-regulating rules, applying the
law of the state of injury will further these types of policies. " "
The other broad approach is more difficult to label. It comprises a variety of methods that rest on the belief that cases of true conflict can be
rationally resolved. Most of these methods rely on interest analysis, alone
or in combination with other factors, to provide a rational basis for
choice. They frankly contemplate "interest-weighing," or the making of
comparative judgments between competing laws and their underlying policies, based in some way on their weight or worth. In one formulation, it
is said that the law of the state with the "greatest concern with the specific issue raised in the litigation" should be applied 3" and in another, the
law of the state whose interests are "most deeply affected."' 3 Still another approach would subordinate "the external objective of the state
whose internal objective will be least impaired in general scope and impact by subordination."4 0 Professor Robert Leflar, as part of his method,
urges frank consideration of which state's law is "better," arguing that
"[t]he inclination of any reasonable court will be to prefer rules of law
which make good socio-economic sense for the time when the court
speaks."" 1
Though aspiring to make the choice-of-law decision itself in a rational
way, these methods never seem quite able to ignore the effect the choice
136.

See, e.g., Grant v. McAuliffe, 41 Cal. 2d 859, 264 P.2d 944, 949 (1953) (opinion of

Traynor, J.).
137,

See Brilmayer, supra note 44, at 396-97.

138. Babcock v. Jackson, 12 N.Y.2d 473, 240 N.Y.S.2d 743, 191 N.E.2d 279, 283 (1963).
139. RESTATEMENT (SECOND) § 6, comment f.
140.

Baxter, Choice of Law and the Federal System, 16

STAN.

L. REv. 1, 18 (1963).

141. Leflar, Conflicts Law: More on Choice-Influencing Considerations,54 CALIF. L.
1584, 1588 (1966).
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will have on the outcome of a case. Concepts such as the "weight" of a
state's interest in the application of its law or the "depth" of its commitment to the policies embodied in it are difficult to objectify without considering the facts of a case or the result that application of a particular
law will produce. Weighing policies almost inevitably shades into weighing results. For this reason many of these methods share a disposition to
treat conflicts cases as if they were domestic. The idea that courts legislate in domestic cases in the interest of reaching "just" results is hardly
novel, but they are supposed to do so interstitially, within a framework of
policy laid down by higher authority. If a particular policy in a domestic
case is anathema to a court, it cannot substitute another for it. In a case
of true conflict, there are always at least two disparate and clashing legislative policies from which to choose. Thus, for a court bent on doing "justice," the choice-of-law decision itself offers an additional degree of freedom to that end. 4 Any method of choosing law necessarily suppresses
the legitimate sovereign interests of one state or another. In sharp contrast to the arbitrary approaches, however, the suppression with rational
methods is deliberate and calculated.
These methods can be criticized for vagueness, imprecision, and subjectivity. 43 Yet their underlying attitude reflects the steady erosion of the
territorial idea in this century, a natural adjunct to a climate in which the
sovereign law-making prerogatives of the states no longer seem as important as they once did. 144 Currie's objections are easily met. Sovereign
142. See B. CURRIE, supra note 38 at 105-06. Currie states:
In a domestic case, a judge has little choice but to apply the law of his state, no
matter how silly or misguided he may think it is or how regrettable the results it
produces. In a conflicts case, on the other hand, there is such a great deal of looseness in the joints of the apparatus and such a lack of any clear mandate as to how
to proceed that there is available to the judge for the taking a freedom that he
should employ with a will, in order to frustrate, in this limited but satisfying area
of opportunity, all that is archaic and foolish in the law.
I think it is clear that we cannot accept any conflict-of-laws method that proceeds on such premises . . . It is simply not the business of courts to substitute
their judgment for that of the legislature . . . . In a conflict-of-laws case a court
should have just that degree of freedom to escape the compulsion of a disagreeable law that it has in a purely domestic case, and no more.
Id.
143. See, e.g., R. CRAMTON, supra note 12, at 346-52. Dissatisfaction with the open-ended, policy-based, interest analysis approaches seems to lie at the core of the current movement back to more rigid, often territorially oriented "rules" for recurring kinds of specific
cases. Professor Reese is among the leading proponents of this trend. See Reese, Choice of
Law: Rules or Approach, 57 CORNELL L. REv. 315 (1972). New York is the paradigm state.
See, e.g., Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454, 335 N.Y.S.2d 64 (1972);
Schultz v. Boy Scouts of America, Inc., 65 N.Y.2d 189, 480 N.E.2d 679, 491 N.Y.S.2d 90
(1985). See generally Korn, supra note 19.
144. See supra text accompanying notes 20-36.
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rules can be weighed in the balance like anything else once socially and
economically desirable results are perceived as more important than deferring to the sovereign law-making authority of another state. As for separation of powers, courts are by default the agencies of choice in the
American system. The Supreme Court has interpreted the Constitution to
place only minimal limitations on their power to choose law. 1" The courts
need hardly exercise a restraint that the Constitution itself does not
require.
The Second Restatement supports a rational approach in any of several
variations. "Contact counting" reflects the conviction that the degree or
strength of a state's interest in the application of its law can be quantified, thus permitting the law of the state whose interest is "weightier" to
be chosen-an arithmetical summing of contacts or connections of the
parties and events with the states concerned. 4 6 While this has a pleasantly neutral and disinterested sound, it is usually quite subjective because in practice someone must decide what contacts should be counted
and whether some are perhaps "weightier" or more important than
others. 4 7 The four contacts of section 145(2), perhaps in combination
with some of the choice-influencing factors of section 6, are obvious candidates for "contacts." More often the approach will take a form in which
consciously or subconsciously the wisdom of the policies embodied in the'
conflicting laws is evaluated with a view to selecting the policy (and hence
the law) that best leads to a particular court's conception of desirable
results.148 It would be surprising if that conception failed to reflect some
or all of the familiar biases that operate in these cases-the preference for
forum law, for the law favoring recovery, or sometimes even for local residents over those from other states.
The invitation to make comparative judgments between competing
laws really inheres in the Restatement's most basic dictum: to choose the
law of the state having the "most significant relationship" to the occurrence and the parties with respect to a specific issue.149 In true conflicts,
both states will be interested in the application of their laws and thus will
have a significant relationship to the case. But what makes one such relationship more significant than another? To put the question in this way
compels comparison. The comments to section 145 say that the four contacts of that section are those most likely to implicate a state's relevant
145. See Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981).
146. See, e.g., T. DE BO.R,supra note 12, at 204-10.
147. See, e.g., R. LEFLAE, L. McDOUGAL & R. FELIX, supra note 83, 136, at 383.
148. See, e.g., id. at 91, at 267-69; Reese, supra note 97, at 511. See also T. DE BOER,

supra note 12, at 476-83.

149. See

RESTATEMENT (SECOND) §

145(1).

19891

FLORIDA CONFLICT OF LAW

policies and hence its interests."1 0 But the comments to sections 6(2)(b)
and (c) are essentially circular in saying that "[i]n general, it is fitting
that the state whose interests are most deeply affected should have its
local law applied." 151 What makes for the determination that one state's
interests are "more deeply affected" than another's? There is little guidance as to how this relative judgment should be made.
Here subjectivity becomes most apparent. Once contacts are related to
state interests in the sense of furthering the relevant policies embodied in
the conflicting laws, consideration of the content of those policies, in
terms either of perceived importance or wisdom, seems inevitable. The
Second Restatement's "most deeply affected" formulation explicitly invites this consideration. And since a state's interests may well seem "most
deeply affected" when its law embodies policies that coincide with a
court's own sense of values, it invites a highly subjective, result-oriented
form of decision making as well.
The precedent that comes to mind in this regard is that of the wellknown public policy exception to the lex loci delicti rule, which recognizes
that the otherwise applicable law of the place of injury may be displaced
in favor of forum law if contrary to the "strongly held" public policy of
the forum. 152 There has never been an objective basis for distinguishing a
"strongly held" public policy from one that is not.' 56 Courts have pressed
the exception into service as they felt the need. Like other escape devices,
it seems most often used to permit forum residents injured in other states
to recover for their injuries'"-another illustration of the tendency in
these cases to favor local over foreign law and recovery for injured plaintiffs, particularly if they are local residents. The "most deeply affected"
language can just as easily incorporate these biases, and it would be surprising if the same pressures that called the public policy exception into
being do not shape its content.
Which approach, arbitrary or rational, is better? There is no right answer to this question. It depends on the importance we attach to the values that each embodies. If there is no right answer, however, there is at
least a descriptive one, cast in terms of what courts are doing rather than
what they ought to do. In this sense the record, written in the annals of
the choice-of-law revolution, is fairly easy to read. Conflicts justice has
150. See id. § 145, comment e.
151. See id. § 6, comment f.
152. See, e.g., Southerland & Waxman, supra note 8, at 463-69.
153. See, e.g., H. GOODRICH & E. SCOLES, HANDBOOK OF THE CONFLICT OF LAws 11, at 14
(4th ed. 1964).
154. See, e.g., Kilberg v. Northeast Airlines, Inc., 9 N.Y.2d 34, 172 N.E.2d 526, 211
N.Y.S. 2d 133 (1961); Rosenthal v. Warren, 475 F.2d 438 (2d Cir.), cert. denied, 414 U.S. 856
(1973).
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run a poor second in the twentieth century to the search for "justice" in
some larger sense.
The attitude that has made this possible, probably inevitable, was in
large part a product of profound societal change. But it has been reinforced in other ways. It is tempting first of all to ask whether it really
makes much difference how courts choose law. If one state was always the
"forum" with unilateral power of choice, it would be easy to see the potential for disruptions in the smooth functioning of the interstate system.
In the randomness of things, however, first one state and then another
will have its say. Even were every state ruthlessly to pursue its own selfinterest at every turn, the score would even over time and a condition of
rough equality obtain. Second, the relationships that the choice-of-law
process deals with are not so much between the states themselves as between the divers citizens of those states. This relationship is as random,
haphazard, and diffuse as a Brownian movement. Does anyone really
keep track of the number of times Florida's sovereign dignity has been
offended by the refusal of some other state to apply Florida law in a case
that legitimately implicates it? If so, does Florida respond to these affronts in kind, retaliating in the first case that comes along? Does it react
with a formal note of protest delivered to the Secretary of State of the
offending state, or more ominously with a legislative resolution that authorizes the calling out of the national guard? The reality of course is
that Florida does not know or greatly care how other states make their
choice-of-law determinations, even when its own legitimate interests are
subverted in the process.
These practical observations suggest a basic flaw in Brainerd Currie's
anthropomorphic conception of the state as a kind of watchful, benevolent omnipresence interested in the application of its laws to advance
their underlying policies. In his famous study of Milliken v. Pratt"5 and
married women's contracts, Currie imagined a dialogue with a Massachusetts legislator whom he called the "personification of the Massachusetts
General Assembly."1' s This dialogue-"so seductive in style that it appears to have hypnotized a generation of American lawyers"15-enabled

him to conclude that the policy underlying the married women's contract
act was intended to protect Massachusetts married women' 58 and thus to
tie state interests to residency.1ss
The subtle transformation of a harried legislator into the sovereign
state of Massachusetts is rhetorically powerful, but it does not correspond
155.
156.
157.
158.
159.

125 Mass. 374 (1878).
B. CURRIE, supra note 38, at 81.
Korn, supra note 19, at 812.
See B. CURRi, supra note 38, at 85-86.
See Korn, supra note 19, at 811.
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to reality. Most lawsuits involve disputes between private parties. In its
sovereign capacity, Florida does not care who wins or loses when these
cases are wholly domestic, much less when they involve other states. Its
concern or "interest" is in providing a system of justice-rules of law,
courts, judges, and the like-within which disputes can be resolved in a
reasonably satisfactory way. Beyond that, it is indifferent. This point was
made in a lengthy critique of Currie's work by the German conflicts
scholar, Gerhard Kegel, who argued that governmental interests were not
involved in conflicts law. "Governmental interests are the own interests of
the state. But in conflicts law (as well as in substantive private law) the
interests at stake are private and the aim is justice between individuals."'' 0 Perhaps a case can be made for governmental interest when disputes draw a state's boundaries into issue, or its natural resources or public purse. But as Professor Brilmayer points out, "tort compensation is
not state largesse; it is paid by private individuals."''
None of this is to say that interest analysis is not an analytically useful
tool. It provides an intellectually satisfying way of distinguishing true
from false conflicts, enabling the former to be recognized for what they
are-difficult cases-and the latter to be cut out for easy and sensible
disposition. It is to say that Currie attached too much importance to state
interests as he defined them in arguing that courts could not and should
not attempt the making of reasoned choices in cases of genuine conflict.
Two hundred years of experience tends to show that courts think they are
capable of distinguishing reasonable from unreasonable results and in the
process are likely to seize and use whatever comes to hand without much
concern for the niceties of political theory.
Consider, too, that there has never been a single, uniform body of laws
running throughout the United States-probably because it has not been
thought necessary or even desirable that there be one. The constitutionally permitted differences that exist between the laws of the various
states are relatively minor and tolerable, even when focused in the occasional conflict-of-laws case. It is difficult to see how the inclusion of differing rules for choice of law within this constitutional latitude can pose
much greater threat. Concededly a system in which each state feels free
to adopt whatever conflicts rules commend themselves will tend to produce disparate results and encourage forum shopping. A system in which
the outcome of a case can be made to turn on where suit is brought leaves
something to be desired. 1 2 But so also, perhaps, does a system in which
outcomes are allowed to vary from state to state in the same kinds of
160. Kegel, The Crisis of Conflict of Laws, 112 RECEUIL DES Couis 91, 207 (1964). See
Brilmayer, supra note 44, at 408-17; Korn, supra note 19, at 816 & n.142.
161. Brilmayer, supra note 44, at 411.
162. See, e.g., D. CAVERS, THE CHOICE-OF-LAW PROCESS 20-24 (1965).
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purely domestic cases.
Ideally, perhaps, there might be a single body of substantive laws running uniformly throughout the states and thus no need for conflicts rules
at all. Failing that, there would be a single set of conflicts rules on which
all states could agree and that always gave the same governing law no
matter where suit was brought. Neither uniformity in substantive rules
among the states nor uniformity in methods for resolving conflicts of
laws, however, has yet come about or seems likely to in the foreseeable
future. If there has been some gathering consensus in this century as to
basic underlying policies in certain areas-compensation for injuries in
tort cases, for example'"-the trend in methods for choice of law has
been all the other way. From something close to unanimity at the turn of
the century, the states have moved today to a pantheon of approaches, at
least five, with variations within each."" Interestingly enough, this diversity does not seem to have done much harm. On the contrary, it is possible to see the cases in which all this change has come about as efforts to
resolve disputes in ways that make social and economic sense.
The American common law approach has been bold, innovative, and
practical-quick to find ways, doctrine notwithstanding, to reach results
that make "good socio-economic sense for the time when the court.
speaks."16 5 This has been the reality of this century's experience with
conflicts doctrine. There is likewise evident in the American common law
instrumental tradition a deeply held commitment to the belief that rational solutions exist and can be discovered for any problem, however difficult. Currie paid a reluctant tribute to this near article of faith when he
predicted that his own point of view would be branded a "give-it-up attitude" '6 and rejected-as for the most part it has been, even by those
who profess to follow his teachings. 1 7 The reality is simply that American
courts have not been and are not likely to be content with a fixed, inflexible solution to true conflicts of law, no matter how theoretically attractive
it may be.
Taken together, these considerations go far in explaining why rational
approaches have tended to predominate in our time. Still the idea persists that justice in these cases means conflicts justice, and that this can
be achieved only if the choice-of-law decision itself is made in a principled way without regard to the effect it will have on the outcome of a
163. See supra notes 28-36 & accompanying text.

164. See supra note 81.
165. See, e.g., J. HURST, LAW

AND SOCIAL PROCESS INUNITED STATES HISTORY 17-27 (1960
& Da Capo reprint 1972). The quotation in text is from Leflar, supra note 141, at 1588.
166. See B. CURRIE, supra note 38, at 121.
167. See, e.g., R. CRAMTON, supra note 12, at 241-46.
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case."ss The idea is theoretically attractive and, at least as embodied in a
place-of-injury solution, is in some states something more than that.'"
New York, for example, returned to the place-of-injury after experimenting for ten years, first with a grouping-of-contacts approach, then
with pure interest analysis.170 Out of that long and divisive experience,
Judge Fuld distilled the case against interest analysis and inferentially for
the place-of-injury presumption he proposed in about as succinct a fashion as possible. He wrote:
it is frequently difficult to discover the purposes or policies underlying
-the relevant local law rules of the respective jurisdictions involved. It is
even more difficult, assuming that these purposes or policies are found to
conflict, to determine on some17principled basis which should be given
effect at the expense of others. 1
As a "principled basis" for deciding which state's policies should prevail
over anothers, the place-of-injury solution was a natural choice. It is neutral and even-handed. It isolates the choice-of-law determination from
the merits of a case. It is the least biased of all of the approaches, free of
preferences for forum law, laws favoring recovery, or local litigants. Because it is certain and predictable, it conserves not only judicial resources
but those of lawyers and litigants as well. It is surpassingly easy to use,
and, to the extent it is widely adopted, dissuasive of forum shopping.
Perhaps most importantly, the place-of-injury solution pays appropri168. See, e.g., Korn, supra note 19, at 958-60.
169. See R. WEINTRAUB, supra note 25, § 6.17, at 323 & n.66; R. LEFLAR, L. McDoUGAL &
R. FELIX, supra note 83, § 132, at 367 & n.16 (New York and California). New York, again,
is the paradigm state. See Neumeier v. Kuehner, 31 N.Y.2d 121, 335 N.Y.S.2d 64, 286
N.E.2d 454 (1972); Schultz v. Boy Scouts of America, Inc., 65 N.Y.2d 189, 480 N.E.2d 679,
491 N.Y.S.2d 90 (1985); Southerland & Waxman, supra note 8, at 536-49. Illinois may also
be taking this approach. See T. Da BoER, supra note 12, at 219-20 (decisions relying on
Ingersoll v. Klein, 46 Il1. 2d 42, 262 N.E.2d 593 (1970)).
170. See Neumeier v. Kuehner, 286 N.E.2d 454 (N.Y. 1972). For an exhaustive treatment of the New York experience through 1983, see Korn, supra note 19, at 820-958; see
also Southerland & Waxman, supra note 8, at 536-49.
171. Neumeier v. Kuehner, 31 N.Y.2d 121, 286 N.E.2d 454, 457, 335 N.Y.S.2d 64 (1972).
It was in his concurring opinion in Tooker v. Lopez, 24 N.Y.2d 569, 249, N.E.2d 394, 301
N.Y.S.2d 519 (1969), that Judge Fuld, the author of the court's influential opinion in Babcock, proposed three rules for the resolution of guest-statute cases. Briefly stated, the first
rule provided that when the host and guest were domiciled in the same state and the car
was registered and insured there, that state's law would govern. The remaining two rules
dealt with split-domicile cases--true conflicts, in other words-and called for presumptive
application of the law of the place of injury. See Tooker v. Lopez, 249 N.E.2d at 404 (concurring opinion). These were the rules that the court would adopt three years later in
Neumeier, 286 N.E.2d at 457-58. This approach has since been taken in tort cases other
than those involving guest statutes. See Schultz v. Boy Scouts of America, Inc., 65 N.Y.2d
189, 480 N.E.2d 679, 491 N.Y.S.2d 90 (1985).
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ate deference to the laws and policies of other states. Its persistence, at
least for true conflicts, can be attributed in no small measure to the fact
'that territoriality is still very much a reality in the United States despite
the withering inroads that have been made in this century. The roots of
territoriality run deep in common and judicial thinking; and if the states
today are more like counties or municipalities within a state than ever
before, they are still a long way from being that. In the last analysis, territoriality is simply another way of talking about sovereignty and what it
means to say a state is "sovereign." There is something powerfully hypnotic in the notion that Florida has power to make laws for its territory,
that no other state can, and that the legal consequences of events that
occur in Florida ought therefore to be fixed in reference to whatever the
laws of Florida happen to be.172 Throughout much of our history, this
172. When both the laws and policies of two states conflict, there is always a sense in
which the case differs from a domestic one in which several versions of a single rule compete
for dominance. The difference is that the rules of sovereigns are involved and that these, as
Currie intuited, stand somehow on a higher plane and stand there equally, not lightly to be
dismissed because silly, unwise, backward, or inconvenient. If, after Allstate Ins. Co. v.
Hague, 449 U.S. 302 (1981), there is little constitutional compulsion for one state to defer to
the judgment of another, there may nevertheless be compulsion of a different sort-one
imposed from within, more moral or jurisprudential than "legal."
This concern is clearly visible, for example, in Miller v. Miller, 22 N.Y.2d 12, 237 N.E.2d
877, 290 N.Y.S.2d 734 (1968), one of the cases decided during the New York Court of Appeals' decade of experimentation with pure interest analysis. In Miller the court, in a 4-3
decision, applied New York law to permit a New York resident to recover for the death of
her husband who was killed during a business trip to Maine in a single-car accident caused
by the negligence of his brother, a Maine resident. Maine's law limited wrongful death damages; New York's did not. Although the true conflict was destroyed when Maine repealed its
damage limitation during the litigation and the surviving brother became a New York resident, Judge Breitel nevertheless wrote a lengthy dissenting opinion in which he defended
the application of the law of the state of injury. He said:
[Ilt is jurisprudentially significant that parties' rights be determined by the law or
system of rules which they most probably believed would control their relationship. In this respect, the application of the proper law of the tort exercises an
influence in "promoting an unconscious acceptance of legality and legal order"
.... In view of all the Maine elements in this 'case, it is hard to deny that these
parties would have felt that Maine law controlled every aspect of their liability
inter se regarding a Maine accident during a trip occasioned by and incidental to
their mutual business in Maine. To this extent, the law of the place of the wrong
asumes significance, albeit not that which it had under older territorial thinking
involving a mechanical, rigid and unacceptable approach, but to the degree that
the place of the wrong may reflect the conscious understanding and choice of persistent localized activity of the parties.
Id. at 886-87. Judge Keating's majority opinion contained the following dicta, fashioned perhaps with Judge Breitel's views in mind:
[T]here may be other more general considerations which should concern a "justice-dispensing court in a modern American state"

. . .

. Among other considera-

tions are the "fairness" of applying our law where a nonresident or even a resident
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quasi-syllogism had the ineluctable quality of a first principle. If it is no
longer exactly that today, its hold on judicial conflicts thinking remains a
formidable one.
V.
Unlike its predecessor, the Second Restatement does not dictate an invariant solution for cases of true conflict. Its mix of jurisdiction-selecting
rules and open-ended policy analysis provisions can support an arbitrary,
place-of-injury solution, or one that involves the "weighing and balancing" of conflicting laws in the effort to make reasoned choices between
them. This "weighing" process, moreover, can take different forms. A
court trying to decide what its institutional role should be and what
makes for "just" results in cases of true conflict will not find answers in
the Restatement. It will find ample support for its own predilections, policy preconceptions, and intuitions, whatever they may be. We are necessarily more interested, then, in what a given court's attitude toward true
conflict resolution is than in the fact that its methodology happens to be
that of the Second Restatement.
The Florida Supreme Court's attitude came sharply into focus in State
Farm Mutual Automobile Insurance Co. v. Olsen,17 the first case to arise
after Bishop, and, as it happened, a true conflict. In 1976, Johnnie Olsen,
a Florida resident, was killed in an automobile accident in Illinois with an
uninsured Illinois motorist. Both drivers were negligent in some unspecified degree. Illinois was a contributory negligence state, Florida a comparative negligence one. Under the uninsured motorist provisions of Mr. Olsen's insurance policy with State Farm, his widow was entitled to recover
has patterned his conduct upon the law of the jurisdiction in which he was acting

: . as well as the possible interest of a sister State in providing the remedy for
injuries sustained as a result of conduct undertaken within its borders.
Id. at 881. The same "fairness" concern can be seen in another well-known case, Cipolla v.
Shaposka, 439 Pa. 563, 267 A.2d 854 (1970), in which a host from Delaware, a guest-statute

state, injured his Pennsylvania guest in an accident that occurred in Delaware. Pennsylvania
had no guest statute. The Pennsylvania Supreme Court applied Delaware law. "(Ilt seems
only fair to permit a defendant to rely on his home state law when he is acting within that

state." Id. at 856. The court relied heavily on D.CAvERs, supra note 162, at 135 & 146-47.
See Cipolla v. Shaposka, 267 A.2d at 856-57 & n.3.
These cases suggest that for some judges, at least, there may be something deeply disturbing in the prospect of a court's riding roughshod over the legitimate interests of sister
states just because it has the power to do so. The Minnesota Supreme Court appears to have

taken this course, applying its own law whenever it can. See Savchuk v. Rush, 272 N.W.2d
888 (Minn. 1978), rev'd, 444 U.S. 320 (1980); Hague v. Allstate Ins. Co., 289 N.W.2d 43
(Minn. 1978), aff'd, 449 U.S. 302 (1981). It has been criticized for doing so. See, e.g., Korn,

supra note 19, at 792-99.
173. 406 So. 2d 1109 (Fla. 1981).
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from the company the damages that she would have been "legally entitled
to recover" from the Illinois uninsured motorist. Whether she could recover from that person turned in the court's view on whose law, Florida's
or Illinois', would govern in such a suit.' 7 ' The court held that Illinois law
controlled. " "
As conceptualized by the court, Olsen presented a true conflict of laws
in the classic pattern. The parties were from different states, and each
claimed the benefit of her own state's law. The policy reflected in the
contributory negligence rule was a protective, defendant-favoring one and
would plainly have been furthered by application of Illinois law since the
accident not only happened in Illinois but involved an Illinois defendant.
Florida's comparative negligence rule reflected an underlying plaintifffavoring policy of compensation for negligently inflicted injuries, and its
174.

Id. at 1110.

175. Id. at 1111. Olsen was in fact a far more problematic case than the court's straightforward disposition made it seem. The court purported to choose between the laws of Illinois and Florida as if it had a choice. Yet it is almost certain that the only law that could
constitutionally have been applied was the law of Illinois. In short, the court lacked legislative jurisdiction to make a choice-of-law determination. See generally Reese, Legislative
Jurisdiction, 78 COLUM. L. Rev, 1587 (1978).
To appreciate this point, it is necessary to know that for many years the supreme court
has consistently construed the statutory language "legally entitled to recover damages"-incorporated in the uninsured motorist provisions of all automobile insurance policies issued in Florida and most other states--to mean that an insured may recover from his
own company only those damages he would have been able to recover from a negligent uninsured motorist if that person had been insured. See Southerland & Waxman, supra note 8,
at 503-08. It gives the insured, in other words, "the same cause of action against the insurer
that he has against the . . . [uninsured] third party tortfeasor for damages for bodily injury." State Farm Mut. Auto. Ins. Co. v. Kilbreath, 419 So. 2d 632, 634 (Fla. 1982).
The damages that Mrs. Olsen could recover from State Farm therefore had to be measured by the damages she could have recovered from the Illinois uninsured motorist had she
actually brought suit against that individual. It would have done her no good to sue in
Illinois because that state's contributory negligence doctrine would have barred her suit. She
could not have sued in Florida because the facts disclosed no apparent basis for obtaining
personal jurisdiction over the Illinois defendant in a Florida court. See, e.g., Hall v. Allied
Mut. Ins. Co., 261 Iowa 1258, 158 N.W.2d 107 (1968); Widiss, UninsuredMotorist Coverage:
Observations on Litigating over When a Claimant Is "Legally Entitled to Recover," 68
IOWA L. REv. 397, 426-29 (1983); Southerland & Waxman, supra note 8, at 508-18. None of
this was mentioned in the opinion. The court's ultimate conclusion was undoubtedly correct.
Illinois law controlled, but because the Constitution said so, not the Second Restatement.
The case should logically have been disposed of on that ground.
The opinion in Olsen makes sense only on the unrealistic assumption that adequate personal jurisdiction had somehow been obtained over the Illinois uninsured motorist. Witting
or unwitting, that at any rate was the basis on which the court elected to proceed. For
conflict-of-laws purposes, an arguendo assumption of personal jurisdiction casts Olsen in its
most interesting and instructive light, and the discussion in text takes the case as it was
conceptualized by the court. For an extended discussion of these points, see Southerand &
Waxman, supra note 8, at 497-527.
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application would have enabled Mrs. Olsen to recover something for her
husband's death.176 The case was unique in several respects: it was the
first to be decided on the merits using the newly adopted Second Restatement approach, and also the first true conflict ever confronted by the
177
Florida Supreme Court.
In view of the Restatement's ability to support either an arbitrary or a
rational approach to true conflict resolution, Olsen gave the court a perfect opportunity to indicate the direction it would take with its new
methodology. On that score the case did not disappoint, for it made a
powerful attitudinal statement. Though the court did not say it explicitly,
the overwhelming impression was that in cases of true conflict the Restatement's presumption favoring application of the law of the state of
injury would be conclusive.
The court made use of the same three sections that figured in
Bishop-sections 6, 145, and 146-choosing to single out and reinforce
with italics the presumptive place-of-injury language of section 146.17s It
reiterated Bishop's cautionary injunction that the state of injury "would,
under most circumstances, be the decisive consideration in determining
the applicable choice of law."' 7 Illinois "certainly" had the most significant relationship to the occurrence since the accident happened there.180
So far as the "relevant policies" of section 6 were concerned, the court
simply asserted, without discussion, that Illinois' interest in protecting its
resident uninsured motorist from a subrogation suit by State Farm was
"4paramount to the relevant policies of Florida as the forum state. '" 1
Throughout the opinion the values of "certainty, predictability and uniformity of result" and "ease in the determination and application of the
176. 406 So. 2d at 1110.
177. In Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743 (Fla. 1967), the court had to
determine whether Florida or Illinois law governed the measure of damages in a wrongful
death suit brought against Lockheed by the widow of a Florida resident killed when an
airliner crashed fortuitously in Illinois. Plaintiff based her claim against Lockheed, a California defendant, on an alleged breach of warranty in the design and manufacture of the
aircraft. Illinois limited damages in such cases; Florida did not. In its first opinion, modeled
on Babcock v. Jackson, 191 N.E.2d 279 (N.Y. 1963), the court considered only the conflict
between Florida and Illinois law and concluded that Illinois had no "controlling interest or
concern" in the issue. 201 So. 2d at 748. Conceptualized in this way, the conflict was plainly
false. As the residence of defendant, however, California might also have been able to claim
an interest in the application of its law if it provided for more limited wrongful death damages than did Florida's.
178. See 406 So. 2d at 1110-11.
179. Id. at 1111 (quoting Bishop v. Florida Specialty'Paint Co., 389 So. 2d 999, 1001
(Fla. 1980)).
180. Id.
181. Id.
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law to be applied" were stressed. 1 2
At its minimum extension, Olsen can be read as no more than an uninstructive gloss on the generalities announced in Bishop: that the Restatement does not reject the place-of-the-wrong rule completely, and that in
most cases the place of injury will be the decisive consideration'83 unless
there are "other factors, not existent here, which may outweigh the place
' 4 All of this seemed to leave
of the injury as a controlling consideration."18
open the possibility that cases might arise with "factors" which outweighed the place of injury as a controlling consideration, and it would be
hard to fault the court for hedging its bets against an unpredictable future. In gauging the weight of Olsen, however, we are entitled to ask how
likely these cases are to come up. The fact is that it would be difficult to
find a case in which the pressure to apply Florida law could be much
greater than it was here.
To appreciate this point, consider first the way in which the appellate
court resolved the case. 8" When Olsen reached the Fifth District, the inflexible rule of lex loci delicti was still the law in Florida. That rule of
course called for the application of the law of Illinois, the place of injury.
The court balked, and in a rare (for Florida) and innovative opinion invoked the public policy exception to find that application of Illinois' contributory negligence rule would offend Florida's public policy favoring
comparative negligence. In this the court relied chiefly on Justice Adkins'
majority opinion in Hoffman v. Jones,"" the 1973 case in which Florida
discarded contributory negligence and adopted pure comparative negligence in its stead, roundly condemning the rule of contributory negligence as "unjust," "inequitable," "harsh," "wrong," "primitive," and no
longer responsive to modern conditions."' The Fifth District also noted
the subsequent legislative recognition of the new rule in the Uniform
Contribution Among Tortfeasors Act of 1976.18 s All of this, the court said,
clearly implied "that the concept of contributory negligence as a bar to
recovery is contrary to the public policy of this state."' 8
It is hard to disagree, the more so when the degree of Illinois' attachment to the policy underlying its contributory negligence rule is taken
into account. While Olsen was pending, the Illinois Supreme Court was
182. Id. (quoting Bishop v. Florida Specialty Paint Co., 389 So. 2d 999, 1001 (Fla. 1980)).
183. Id.
184. Id.
185. See Olsen v. State Farm Mut. Auto. Ins. Co., 386 So. 2d 600 (Fla. 5th Dist. Ct. App.
1980), quashed and remanded, 406 So. 2d 1109 (Fla. 1981).
186. 280 So. 2d 431 (Fla. 1973).
187. Id. at 436-37.
188. 386 So. 2d at 601. See FLA. STAT. § 768.31(3)(a) (Supp. 1976).
189. 386 So. 2d at 601.
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once again debating the wisdom of its own long-standing adherence to
contributory negligence. The doctrine had been on shaky ground for
years, condemned by court and legislature alike, but with neither willing
to take responsibility for its abrogation. Finally, in Alvis v. Ribar,10 decided in April 1981, about two months before the first Olsen opinion appeared in slip-sheet, the Illinois Supreme Court repudiated contributory
negligence and adopted pure comparative negligence in its stead.' 91 There
was therefore considerable support for saying that while Florida was
strongly attached to its comparative negligence standard, Illinois held little brief for its contributory negligence rule.
Not only was the policy underlying Florida's rule quite strong, so also
was its interest in the application of the rule to further that policy. To
the decided bias favoring forum law could be added the deep-seated one
favoring compensation for injured plaintiffs, particularly strong when the
plaintiff also happens to be a resident of the forum state. All three coalesced in Olsen. Mrs. Olsen was a Florida resident-a widow whose husband, also a Florida resident, had been tortiously killed by an uninsured
motorist. The application of Illinois law would mean that she would recover nothing for her husband's death under an insurance contract negotiated, issued, and paid for in the state of Florida, insuring a risk principally centered there, and under which, without dispute, she would have
been able to recover had the accident occurred in Florida (or for that
matter in any number of other states).""' In all likelihood, the Olsens purchased this coverage believing that it would protect them in the event of
an accident with an uninsured motorist. It strains belief to suppose State
Farm ever told them that their right to recover might vary drastically
depending on the happenstance of where such an accident might occur.
The balance tips even further when the Illinois uninsured motorist is
taken into account. Here was an individual driving without insurance, almost surely in violation of his state's financial responsibility laws and
very possibly in violation of other laws as well. Would Illinois' interest in
the application of its antiquated and all but defunct contributory negligence rule to protect such a person really have been very strong? The
court expressed concern for the rights of an Illinois resident subjected to
a subrogation suit by State Farm to recover any claim it might pay. A
moment's thought will make clear that that individual could never have
been subjected to personal liability even had Florida law been applied.
Mrs. Olsen's right to recover against State Farm turned on her hypotheti190. 85 111. 2d 1, 421 N.E.2d 886 (1981). The court recounted the history of the Illinois
contributory negligence rule in its opinion, 421 N.E.2d at 887-98, in which it liberally and
approvingly cited Hoffman. See id. at 888, 890, 893, 894-95 & 897.
191. Id. at 898.
192. 386 So. 2d at 601.
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cal right to recover damages from the uninsured motorist. Had she actually brought suit against that individual, the contributory negligence doctrine would have barred her claim in Illinois. She could not have sued in
Florida because there was no basis for obtaining personal jurisdiction
over the Illinois motorist. Any attempt by State Farm to enforce its subrogation rights against the Illinois tortfeasor would have foundered on
those considerations. As a practical matter, the only loser had Florida law
been applied would have been State Farm.
These considerations make it surpassingly easy to say that from almost
any standpoint-weight, strength, or degree of enlightenment-Florida's
relevant policy in a section 6(2)(b) sense far outweighed that of Illinois
under section 6(2)(c) and that Florida's interests were thus "more deeply
affected" than those of Illinois. As for the other choice-influencing considerations of section 6, it is hard to imagine that applying Florida rather
than Illinois law would have seriously eroded relations between the two
states. The Fifth District's refusal to apply Illinois law on public policy
grounds was hardly unprecedented and probably went unnoticed in Illinois anyway-a pointed reminder that courts have been making this kind
of decision for years without doing irreparable harm to the interstate system. Compensation for injured plaintiffs is the basic policy underlying
negligence law. Even the "justified expectations of the parties," little used
ordinarily in torts cases, might have been trotted out in support of Mrs.
Olsen's claim. She and her husband undoubtedly thought they would be
protected in the event of a collision with an uninsured motorist, at least
to the extent that any damages they might be "legally entitled to recover"
would be measured by the law of Florida, the state in which the contract
of insurance was formed. In failing to say that "legal entitlement" might
be measured in some other way-as by the law of the state where injury
occurred-the insurance policy was at best ambiguous, at worst deceptively misleading. As to certainty, predictability, uniformity, and ease of
administration, any method of conflict resolution with which a court is
comfortable and to which it consistently adheres can be said to meet
those criteria.
Olsen was quite simply a case in which any court attitudinally inclined
to a rational approach-to counting contacts, to "weighing" state interests, to assessing the wisdom of underlying policies or the strength with
which those policies are held, or to incorporating some or all of the familiar preferences for forum law, recovery, and local residents in the search
for "justice" in some larger sense-would have had no difficulty in rationalizing the application of Florida law. It would have been a simple matter for the supreme court to have manipulated the Restatement's choiceinfluencing considerations in such a way as to displace the place-of-injury
presumption of section 146 and end with that result. It is in no small
measure the seductive ease with which this road might have been tray-
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eled, but was not, that made Olsen such a striking statement.
The only other case of true conflict in tort to reach the supreme court
was Hertz Corp. v.Piccolo,'" decided in 1984. That case starkly confirmed, in a few short sentences, the attitudinal predilection for an arbitrary place-of-injury solution that Olsen presaged. After Piccolo, one
could wonder whether any policy embodied in Florida law would ever be
considered sufficiently strongly held or important enough to override the
place of injury as a decisive factor in cases in which the conflict of laws
was genuine. Frank Piccolo, a Florida resident, was injured in Louisiana
when his car was struck by a truck that had been rented in Louisiana
from the Hertz Corporation. Piccolo brought suit in Florida under the
Louisiana direct-action statute, directly against Hertz as the insurer of
the truck, to recover for his injuries. The alleged tortfeasor, a Tennessee
resident named John Kiern, was not joined in the action. The trial court
dismissed the complaint for failure to join an indispensable party, considering this a procedural matter governed by Florida rather than Louisiana
law. 1 ' The First District reversed, holding that the issue was substantive
and that the Louisiana direct-action statute controlled.195
The court devoted most of its opinion to agreeing with the court of
appeal that the question of joinder was substantive. The court said first,
however, that even in that case it would still be possible for Florida law to
apply if Florida had a more "significant relationship" to the issue under
the Second Restatement approach adopted in Bishop."" Which state had
the "most significant relationship"? Here is how the court made that
complex determination: "clearly in the instant case
Louisiana has a more
'1 7
significant relationship to the issue than Florida.

9

This single-sentence choice-of-law decision all but obscured the
profound conflict in underlying policies. Louisiana's direct-action statute
in terms permitted any person injured in Louisiana, resident or nonresident, to sue the tortfeasor's insurance company directly. 19 The real problem, simply passed over by the majority, was focused by Justice Shaw in
dissent. 19" Section 627.7262 of the Florida Statutes provided in pertinent
part that
193. 453 So. 2d 12 (Fla. 1984).

194. Id. at 13.
195. Piccolo v. Hertz Corp., 421 So. 2d 535 (Fla. 1st Dist. Ct. App. 1982), aff'd 453 So. 2d
12 (Fla. 1984).
196. 453 So. 2d at 14.

197. Id.
198. See LA.

REv. STAT. ANN. § 22:655 (West 1978). The court set forth this statutory
language in the margin of the opinion. 453 So. 2d at 13 n.2. Cf. Watson v. Employers Liab.
Assurance Corp., 348 U.S. 66, 72 (1954) ("Persons injured or killed in Louisiana are most
likely to be Louisiana residents, and even if not, Louisiana may have to care for them.").
199. 453 So. 2d at 16 (Shaw, J., dissenting).
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[ilt shall be a condition precedent to the accrual or maintenance of a
cause of action against a liability insurer by a person not an insured

under the terms of the liability insurance contract that such person shall

first obtain a judgment against a person who is an insured under the
terms of such policy for a cause of action which is covered by such
policy. 00

The constitutionality of this statute had been upheld a few months earlier in VanBibber v. Hartford Accident & Indemnity Insurance Co.,201
ending, as Justice Shaw noted, "some fourteen years of effort by this
Court and the legislature to resolve the issue of whether an injured party
could concurrently sue both the insurer and the insured.110 2 The relevant
policy of the statute, in other words, was about as forcefully hammered
out, sharply focused, and strongly held as a policy can be. That policy
prohibited precisely what the court allowed-the use of Florida courts for
the maintenance of a direct action against an insurance company.
Piccolo was a true conflict, one of the reverse or so-called unprovidedfor kind. 08 Louisiana was interested in the application of its direct-action
statute to further its policy of protecting all persons tortiously injured in
Louisiana, even though Hertz, seen as a Louisiana resident, would be disadvantaged. Florida was similarly interested in the application of section
627.7262 to prevent the use of its courts for the maintenance of a direct
action against an insurer, even though such application would work to the
disadvantage of a Florida resident. Only a kind of foregone adherence to a
presumptive place-of-injury solution for these kinds of cases makes sense
of the court's abrupt pronouncement that Louisiana "clearly" had the
most significant relationship to this issue and that its law should therefore be applied.
Olsen, cryptically reinforced by Piccolo, gave the marked impression
that the place of injury would be decisive except for cases of false conflict
like Bishop. The court never said so, however; and the opinions themselves, particularly in Piccolo, were quite superficial and devoid of analysis. An arbitrary place-of-injury solution had much to commend it, particularly in Florida, whose whole history of conflicts jurisprudence bristles
with the idea of "comity." Historically, Florida justified its adherence to
territoriality in terms of comity rather than the "vested rights" theory of
Beale and the First Restatement. ° ' In comparison with a number of
200. FLA. STAT. § 627.7262 (Supp. 1982).
201. 439 So. 2d 880 (Fla. 1983).
202. 453 So. 2d at 16 (Shaw, J., dissenting).
203. That is, one in which the parties are from different states, but each claims the benefitof the other state's law rather than his own. See, e.g., R. CRAMTON, supra note 12, at 28287; Southerland & Waxman, supra note 8, at 554-56.
204. See, e.g., Hertz Corp. v. Piccolo, 453 So. 2d 12, 16 (Fla. 1984) (Shaw, J., dissenting);
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other states, Florida has had a strikingly passive record of conflicts resolution, deferring at almost every opportunity to the law of other jurisdictions, usually to the detriment of its own policies and the interests of its
own citizens. References to comity recur again and again in the court's
opinions; and Bishop notwithstanding, Florida remains faithful today to
its comity-based, traditional approach for all areas of law but torts-in
particular the familiar situs and domicile rules for real and personal property,' 0 and lex loci contractus for contracts.2 0
Comity, at first blush, is a way of deferring to the sovereign rule-making power of other states because as sovereigns they deserve it, and also,
perhaps, in the pious (and often naive) expectation of similar treatment
in return. It is also, more subtly, a way of affirming a state's commitment
to its own sovereignty-of expressing individuality, singularity, and a desire to be left alone. Is it fanciful in Florida's case to suggest an analogy
to "Southern hospitality"-an over-elaborate politeness and superficial
cordiality designed at one level to make the stranger feel at home, at another to keep him forever at a distance, separate and apart from an intensely personal, intensely private world? Whether one wishes to speculate that over time some such attitude has characterized the Florida
Supreme Court as an institution, or continues to do so today, the fact
remains that a place-of-injury solution for true conflicts was entirely consistent with the court's historical pattern of decision making in this area.
There was doubt, however, even after Piccolo. For one thing, the court
paid but scant attention to the interest analysis provisions of section 6 in
the two cases. In Olsen it simply asserted without discussion, reasoning,
or analysis that Illinois' interest in protecting its resident outweighed any
Mobil Oil Corp. v. Shevin, 354 So. 2d 372, 375 (Fla. 1977); Gillen v. United Serv. Auto.
Ass'n, 300 So. 2d 3, 6 (Fla. 1974); Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743, 746
(Fla. 1967); Beverly Beach Properties, Inc. v. Nelson, 68 So. 2d 604, 609 (Fla. 1953); Markham v. Nisbet, 60 So. 2d 393, 394 (Fla. 1952); Kellogg-Citizens Nat'l Bank v. Felton, 145 Fla.
68, 199 So. 50, 54 (1940); Beckwith v. Bailey, 119 Fla. 316, 161 So. 576, 581 (1935); Hartford

Accident &Indem. Co. v. City of Thomasville, 100 Fla. 748, 130 So. 7, 8 (1930); Mott v. First
Nat'l Bank, 98 Fla. 444, 124 So. 36, 37 (1929); Herron v. Passailaigue, 92 Fla. 818, 110 So.
539, 542 (1926).

In Hartford Accident & Indemnity, the court said that the "rule of judicial comity has
reference to the principle in accordance with which the courts of one state or jurisdiction

will give effect to the laws and judicial decisions of another state, not as a matter of obligation, but out of deference and respect." By contrast, the First Restatement, seldom if ever
cited or relied upon by Florida courts, said that "[nlo doctrine of comity, in the sense of
reciprocity, governs the action of a court with regard to the enforcement of a foreign right.
No foreign right should be refused enforcement because it arose in a state the courts of
which do not enforce similar rights created abroad." RESTATEM ENT OF CONFLICT OF LAWS § 6,
comment a (1934). See 2 J. BEALE, supra note 14, at 1290-91.
205. See Comment, Conflict of Laws in Florida,34 MERcER L. REv. 809, 834-37 (1983).
206. See Sturiano v. Brooks, 523 So. 2d 1126 (Fla. 1988).
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policy of Florida's that might be implicated in the case. In Piccolo the
court did not even identify, much less discuss or evaluate, the policies
underlying the conflicting statutes. In neither case was it actually said
that such consideration was unnecessary because the place of injury was
dispositive. Even to have asserted at that point that false conflicts like
Bishop would be resolved by applying the law of the only interested state,
true conflicts by the law of the place where injury occurred, seemed a
trifle temerarious because in none of these cases had the court used the
terms "true" or "false" conflicts and, for all the opinions revealed, did not
find them analytically necessary or even helpful.307
The labels "true" and "false" conflicts are not important in themselves
save as a convenient way of describing certain types of cases. Yet the fact
remains that what underlies the labels and makes a conflict like Bishop
false and one like Olsen true is a function of interest analysis-of the
relevant policies embodied in the laws of the forum and other concerned
states and of the respective interests of those states in the application of
their laws. Interest analysis, in turn, is central to the Second Restatement
and to most other modern approaches to choice of law. Without the willingness to use that process-to engage the method of the Second Restatement and inquire what policies underlie ostensibly conflicting rules of law
and whether those policies would be furthered by the application of the
one rule or the other in a given case-the Florida Supreme Court took the
first step into the shivering bog of "contacts" and "relationships" in
which, as we shall see, it wallows today, with no unifying conceptual
framework to guide either its own decisions or those of Florida's lower
courts, much less the practicing bar. The day would soon come when it
could be said of Florida, as it once was of New York, that a lawyer with a
conflicts case has more need of a ouija board than a copy of Shepherd's
8
Citations20

In light of the developments that would soon flow from the court's less
than fully reasoned treatment of Second Restatement methodology in Olsen (compounded by the utter lack of it in Piccolo), one last point requires mention, In Bishop, probably in a casual, epithetical way, Justice
England referred to the "significant relationships test" of the Second Restatement.20 9 In summarizing what the court had done in Bishop, Justice
Adkins repeated this phrase in Olsen.'10 It seems unlikely that the court
meant anything very profound by interchanging the Restatement's "most
significant relationship" language with what it called the "significant relationships test." Applying the law of the state with the "most significant
207. See Southerland & Waxman, supra note 8, at 552-53.
208. See Rosenberg, Two Views on Kell v.Henderson, 67 COLUM. L. REv.459, 460 (1967).
209. 389 So. 2d 999, 1001 (Fla. 1980).
210. 406 So. 2d 1109, 1110 (Fla. 1981).
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relationship to the occurrence and the parties" under the choice-influencing principles of section 6 is, after all, the Restatement's central
concept,."
In making this determination, a court is explicitly directed to evaluate
the four contacts of section 145 in light of the principles stated in section
6,"3 aided by the various other sections that indicate what the result of
that evaluation should ordinarily be in many commonly occurring kinds
of cases. A state may have a significant relationship to a particular issue
in tort, or the most significant relationship. There is no suggestion that it
may have a number of such relationships. The danger inherent in this
slight difference in phraseology, soon to be realized in practice, lay in the
invitation it extended to "contact counting," a process in which "contacts" are equated to "significant relationships" and these, in turn, simply
summed to see which state has the most. This method belongs to the
rational school of true conflict resolution. There is all the difference in the
world between it and the arbitrary, place-of-injury approach for which
Olsen and Piccolo seemed to stand.
V.
Over eight years have elapsed since Bishop moved Florida to a modern
approach for resolving choice-of-law problems in tort. In the first two
cases it chose to decide after Bishop, the supreme court did little more
than reaffirm Florida's adherence to the method of the Second Restatement. Olsen paid lip service to its complexity; Piccolo, in its brevity, was
about as helpful as a per curiam affirmance. As a result, Florida's lower
courts were left to find their way largely unaided through the Restatement's maze. Their task was compounded by a sharp increase in the volume of cases. So certain and predictable was the inflexible rule of lex loci
delicti that prior to Bishop only a handful of conflicts cases appeared in
the reported decisions. 13 In the eight years since, more than twenty cases
have reached appellate levels, 14 and there is no reason to suppose the
211. See RESTATEMENT (SECOND) vii-viii.
212. See id. § 145(1).
213. Four cases reached the supreme court level. See Colhoun v. Greyhound Lines, Inc.,
265 So. 2d 18 (Fla. 1972); Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743 (Fla. 1967);
Astor Elec. Serv. v. Cabrera, 62 So. 2d 759 (Fla. 1952); Myrick v. Griffin, 146 Fla. 148, 200
So. 2d 383 (1941). At the level of the courts of appeal, there were five. See Ganem v. Ganem
de Issa, 269 So. 2d 740 (Fla. 3d Dist. Ct. App. 1972), cert. denied, 414 U.S. 1113 (1973); Hall
v. Hertz Corp., 247 So. 2d 79 (Fla. 1st Dist. Ct. App. 1971) (per curiam); Lescard v. Keel,
211 So. 2d 868 (Fla. 2d Dist. Ct. App.), cert. denied, 218 So. 2d 172 (Fla. 1968); Messinger v.
Tom, 303 So. 2d 357 (Fla. 2d Dist. Ct. App. 1967), cert. denied, 210 So. 2d 869 (Fla. 1968);
Meyer v. Pitzele, 122 So. 2d 228 (Fla. 3d Dist. Ct. App. 1960) (per curiam).
214. See State Farm Mut. Auto. Ins. Co. v. Olsen, 406 So. 2d 1109 (Fla. 1981); Hertz
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pace will slacken. It certainly did not help matters that from Olsen in
1981 until its recent decision in Celotex Corp. v. Meehan," the supreme
court chose for all practical purposes to remain silent.""
In striking contrast to the supreme court, the district courts of appeal
have approached conflicts cases as if they mattered-with interest, energy, and imagination. Indeed, it is possible to say today, after Meehan,
that the courts of appeal have effectively shaped the contours of Florida's
conflicts law under the Second Restatement. Most of the cases thus far at
that level have been false conflicts, sensibly resolved under the new freedom conferred by Bishop in favor of the law of the only interested state,
although with a somewhat uneven appreciation for the method of the Restatement generally and interest analysis in particular.1 7 Several have
posed truly difficult issues. It has been in these decisions that for better
or worse the consequences of the supreme court's reluctance to engage
and explicate its own chosen methodology have been most apparent.
Of these cases, ProprietorsInsurance Co. v. Valsecchi,2 1 8 decided in
Corp. v. Piccolo, 453 So. 2d 12 (Fla. 1984); Bates v. Cook, Inc., 523 So. 2d 141 (Fla. 1988);
Futch v. Ryder Truck Rental, Inc., 391 So. 2d 808 (Fla. 5th Dist. Ct. App. 1980); Steele v.
Southern Truck Body Corp., 397 So. 2d 1209 (Fla. 2d Dist. Ct. App. 1981); Hobbs v. Armco,
Inc., 413 So. 2d 118 (Fla. 1st Dist. Ct. App. 1982); Pledger v. Burnup & Sims, Inc., 432 So.
2d 1323 (Fla. 4th Dist. Ct. App. 1983); Marano v. Celotex Corp., 433 So. 2d 592 (Fla. 3d
Dist. Ct. App. 1983); Harris v. Berkowitz, 433 So. 2d 613 (Fla. 3d Dist. Ct. App. 1983);
Arnica Mut. Ins. Co. v. Gifford, 434 So. 2d 1015 (Fla. 5th Dist. Ct. App. 1983); Proprietors
Ins. Co. v. Valsecchi, 435 So. 2d 290 (Fla. 3d Dist. Ct. App. 1983); Krasnosky v. Meredith,
447 So. 2d 232 (Fla. lst Dist. Ct. App. 1983); Andrews v. Continental Ins. Co., 444 So. 2d
479 (Fla. 5th Dist. Ct. App. 1984); Pennington v. Dye, 456 So. 2d 507 (Fla. 2d Dist. Ct. App.
1984); Colon v. Celotex Corp., 465 So. 2d 1332 (Fla. 3d Dist. Ct. App. 1985); Meehan v.
Celotex Corp., 466 So. 2d 1100 (Fla. 3d Dist. Ct. App. 1985); Nance v. Johns-Manville Sales
Corp., 466 So. 2d 1113 (Fla. 3d Dist. Ct. App. 1985); Ploor v. Greyhound Lines, Inc., 474 So.
2d 1280 (Fla. 3d Dist. Ct. App. 1985); Young v. Hertz Corp., 11 Fla. L. Weekly 1764 (Fla. 3d
Dist. Ct. App. Aug. 12, 1986), opinion withdrawn on motion for reh'g 496 So. 2d 175 (Fla.
3d Dist. Ct. App. 1986) (per curiam); AIU Ins. Co. v. Reese, 498 So. 2d 966 (Fla. 2d Dist. Ct.
App. 1986); Adams v. Brannan, 500 So. 2d 236 (Fla. 3d Dist. Ct. App. 1986); Valsecchi v.
Proprietors Ins. Co., 502 So. 2d 1310 (Fla. 3d Dist. Ct. App. 1987); Stallworth v. Hospitality
Rentals, Inc., 515 So. 2d 413 (Fla. lst Dist. Ct. App. 1987); Avis Rent-A-Car Sys. v. Abrahantes, 517 So. 2d 25 (Fla. 3d Dist. Ct. App. 1987); Manley v. Engram, 755 F.2d 1463 (11th
Cir. 1985); Kramer v. Piper Aircraft Corp., 801 F.2d 1279 (11th Cir. 1986).
215. 523 So. 2d 141 (Fla. 1988).
216. See supra note 10.
217. See supra notes 121 & 123.
218. 435 So. 2d 290 (Fla. 3d Dist. Ct. App. 1983), reh'g denied, 449 So. 2d 265 (Fla.
1984). Other cases include Steele v. Southern Truck Body Corp., 397 So. 2d 1209 (Fla. 2d
Dist. Ct. App. 1981); Pledger v. Burnup & Sims, Inc., 432 So. 2d 1323 (Fla. 4th Dist. Ct.
App. 1983); Ploor v. Greyhound Lines, Inc., 474 So. 2d 1280 (Fla. 3d Dist. Ct. App. 1985);
Young v. Hertz Corp., 11 Fla. L. Weekly 1764 (Fla. 3d Dist. Ct. App. Aug. 12, 1986), opinion
withdrawn on motion for rehg 496 So. 2d 175 (Fla. 3d Dist. Ct. App. 1986) (per curiam);
AIU Ins. Co. v. Reese, 498 So. 2d 966 (Fla. 2d Dist. Ct. App. 1986); Stallworth v. Hospitality
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1983 by a divided panel of the Third District, stands apart as the most
difficult and complex to arise anywhere in Florida in the post-Bishop era.
The supreme court's denial of review cost the court perhaps its best opportunity to clarify its conception of the Second Restatement approach to
true conflicts. Its failure to act during this critical period effectively allowed the district courts to transform the Restatement's "most significant
relationship" approach into the far more subjective one of counting "significant relationships," encouraged in part by the terminological confusion introduced by the supreme court itself, but for other reasons as well.
This "significant relationships" method bears no resemblance to Olsen's simple and predictable presumptive place-of-injury solution
(whether one agrees with it or not). It finds little support in the Restatement. It all but reads interest analysis out of the choice-of-law process,
and it offers little guidance for any but the easiest cases. As a result of its
inaction, the court found itself with something of a fait accompli on its
hands when it came to Meehan in 1988. Its casual acceptance there of the
"significant relationships" approach, without so much as a citation to Osen, was not surprising. Regrettably, the opinion also exemplified all of
the defects of this particular subjective method, lacking even the virtue
claimed for subjective approaches generally-that of doing justice in the
case.
Valsecchi arose out of a tragic airplane crash in North Carolina in 1976
in which three young men were killed.2 1s The origins of the conflict-oflaws issue that eventuated lay in two events that preceded the fatal crash.
The first was the legislature's passage in 1973 of the Florida Emancipation Act,220 changing the age of majority from twenty-one to eighteen.
The second was the supreme court's May 1976 decision in Hanley v. Liberty Mutual Insurance Co.,2 2 1 which held that the Emancipation Act had
sub silentio amended the definition of "minor child" in the Florida
Wrongful Death Act 222 to mean an unmarried child under the age of eighteen, not twenty-one as had previously been the case.2 23 That this change

was unintended can be inferred from the fact that in the 1977 session, at
its first opportunity, the legislature put the age back to twenty-one,
amending the definition to mean a dependent unmarried child "under 21
Rentals, Inc., 515 So. 2d 413 (Fla. 1st Dist. Ct. App. 1987).
219. Unless otherwise indicated, the facts are taken from the court's opinion, 435 So. 2d
at 292-93.
220. Ch. 73-21, 1973 Fla. Laws 59 (codified at FLA. STAT. § 743.07 (1973)).
221. 334 So. 2d 11 (Fla. 1976).
222. See FLA. STAT, § 768.18(2) (1975).
223. 334 So. 2d at 13 ("The District Court correctly decided that Chapter 73-21

amended the definition of 'minor' as contained in Sections 768.16 to 768.27 to mean any
unmarried child under the age of 18 years of age as opposed to any unmarried child under

the age of 21 years of age.").
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legislature made this change applicable only to claims arising out of accidents occurring after the effective date of July 1, 1977."" Thus for the
four-year period from July 1, 1973, to July 1, 1977, "minor child" for purposes of the wrongful death act meant one under eighteen years of age at
the time of death.
The crash in Valsecchi occurred in this window of time, in November
1976. The occupants of the plane were Laurence Vital, Robert Valsecchi,
and Richard Scileppi. All were out-of-state aeronautical students at Embry Riddle University in Daytona Beach. Vital, the pilot, was twenty-one
years old at the time of the crash and was domiciled in Massachusetts.
Valsecchi and Scileppi were each twenty years old and were domiciliaries
of New York. The three had rented an airplane for a Thanksgiving trip to
their homes. The plane was owned by two Florida residents, Hunt and
West, president and vice-president, respectively, of DeLand Aviation,
Inc., a Florida corporation. It was insured by Proprietors Insurance Company. Hunt and West had leased the plane to DeLand.2"
The fatal crash occurred on the return trip to Florida. The plane's electrical system failed, and it crashed near the Oxford-Henderson airport in
North Carolina. The parents of the three young men brought wrongful
death suits in Florida against Hunt, West, DeLand Aviation, and Proprietors. The case was tried in January 1980,27 some nine months before
Bishop was decided. Following lex loci delicti, the trial court ruled that
the law of North Carolina governed the amount of damages recoverable. 2 8 This determination made a great deal of difference since Florida's
wrongful death statute distinguished between minor and adult unmarried
children and awarded surviving parents of the latter significantly less
than North Carolina's statute, which treated minors and adults alike. The
difference was more than $2,000,000, as the jury found the crash solely
224. 1977 Fla. Laws, ch. 77-468, § 40, at 2086. The legislature again amended the statute
in 1981, changing the definition of "minor child" to one "under 25 years of age, notwithstanding the age of majority." 1981 Fla. Laws, ch. 81-183, § 2, at 554 (codified at FLA. STAT.
§ 768.18 (1984)). This change applied only to deaths occurring after the effective date of
July 1, 1981. Id. § 3.
225. 1977 Fla. Laws, ch. 77-468, § 45, at 2088.
226. 435 So. 2d at 292.
227. Brief of Appellant Proprietors Insurance Co. at 6, Proprietors Ins. Co. v. Valsecchi,
435 So. 2d 290 (Fla. 3d Dist. Ct. App. 1983).
228. Brief for Appellants, supra note 227, at 3-5. In pretrial rulings, the trial court determined that North Carolina law (including its conflict-of-laws rules) governed the issue of
damages; that Florida law governed matters arising out of the lease agreement between Vital and DeLand, including Florida's rule of vicarious liability for owners of a "dangerous
instrumentality"; and that Florida's comparative negligence standard governed rather than
North Carolina's contributory negligence rule, the latter being contrary to Florida's strongly
held public policy. See id.
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attributable to the defendants' negligence in maintaining the plane's electrical system and awarded the estates of Valsecchi, Scileppi, and Vital
$750,000 each from Hunt, West, and DeLand. Since all three decedents
were over eighteen and thus adults under Florida law, the allowable damages would have been almost nonexistent if the court had applied Florida
law on this issue.
In October 1980, just after the defendants filed their opening brief in
the Third District, the supreme court released its opinion in Bishop. In
Florida, the governing law is ordinarily that which is in effect at the time
of appealss Bishop put an entirely different light on the case and gave
fresh force to the argument the defendants had made at trial and renewed on appeal-namely, that the Florida Supreme Court had either
already effectively receded from lex loci delicti or else would do so at its
first opportunity,230 and that Florida rather than North Carolina law
should govern because Florida had the "overwhelming majority of contacts and interests" in the case."3 '
Valsecchi was decided in June 1983. The court thus had the benefit of
the supreme court's decisions in Bishop and Olsen. The lengthy and wellresearched majority opinion by Judge Baskin232 and an equally long dissent by Chief Judge Schwartz,23 cogent but bitter in tone, 23 4 give some
indication of the difficulty of the case and of the strong disagreements
within the court that it must have provoked. There was, however, unanimity on one critical point. Both majority and dissent agreed that as to
the measure of damages, the parties had presented the court with a
2 85
choice limited to Florida or North Carolina law.
229. See, e.g., Florida E. Coast Ry. v. Rouse, 194 So. 2d 260 (Fla. 1967).
230. See Brief for Appellants, supra note 227, at 16-29.
231. See id. at 29-31.
232. 435 So. 2d at 291-98.
233. Id. at 298-303 (Schwartz, C.J., dissenting).
234. See id. at 298 n.l.
235. A footnote in the majority opinion stated that "[t]he question of whether the law of
New York or of Massachusetts applies is not properly before this court." Id. at 295 n.5.
Judge Schwartz noted that "[b]ecause the [defendants] . . . argue only that Florida, instead
of North Carolina, law should apply, we are not informed-and need not concern ourselves-of the contents of the laws of New York and Massachusetts." Id. at 301 n.9
(Schwartz, C.J., dissenting).
It was understandable that the case was tried on that theory given the state of the law at
the time. Defendants had no reason to argue for a different theory on appeal because limiting choice to North Carolina or Florida, after Bishop, decidedly worked to their advantage.
Plaintiffs, however, also continued to argue the case in those terms. They elected to defend
the trial court's choice of North Carolina law on the ground that, even after Bishop, the law
of the place of injury would govern "unless there were such a substantial 'grouping of contacts' in one state to justify the conclusion that only that state's law should be applied, and
that application of the law of the place of injury would be irrational .... " Brief for Appel-
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The majority's analysis began with a statement difficult to accept in
light of the language of sections 6 and 145, their accompanying comments, and the views expressed elsewhere by the Reporter, Professor
3s
Reese:2
Cases applying a Restatement (Second) approach generally do not employ an "interest analysis" test.

...The dissent's reliance upon decisions applying interest analysis
concepts is misguided because it disregards the separate nature of current analytical tools and thus endorses a case-by-case test dependent
upon the attitudes of individual judges rather than upon the objective
standards of existing law. In our view, this path leads to chaos2 "

What the court called the "significant relationships test" was said to involve a "two-pronged inquiry" under sections 145 and 6 to "locate the
state with the most significant contacts in relation to the occurrence and
to the parties with due regard for the policies underlying each of the competing state's [sic] pertinent laws.12 8 If by this the court meant that the
contacts of section 145 should be related to the relevant policies of sections 6(2)(b) and (c), it was on firm ground, although this would be nothing less than the very interest analysis it said the Second Restatement did
not employ.
Applying this test, the court found that "since North Carolina became
the place of the injury by the mere happenstance of the plane crash on its
soil, it maintained no significant relationship with the occurrence or the
parties. Consequently, no interest or purpose in applying North Carolina
law can be ascertained." ' Of Florida, in contrast, the following was said:
[P]rior to the fatal accident, the decedents resided in Florida where they
became acquainted while attending aeronautical school. The plane was
rented in Florida from Florida residents, defendants in the action. The
lees Valsecchi and Scileppi at 11, Proprietors Ins. Co. v. Valsecchi, 435 So. 2d 290 (Fla. 3d
Dist. Ct. App. 1983). No single state, they contended, had such a grouping of contacts, considering the "numerous claims involved ... which have contacts with several states, and
[the fact that] the relationships of the various claims and contacts with each other are extremely complex." d. at 15. Only in this context was the possible relevance of the laws of
New York and Massachusetts mentioned. See id. at 15-16; Brief for Appellee Vital at 37 &
n.10, 38, Proprietors Ins. Co. v. Valsecchi, 435 So. 2d 290 (Fla. 3d Dist. Ct. App. 1983). After
discussing the interrelationships of the various claims, states, and contacts, they concluded
that the ordinary place-of-injury rule, not the exception, had to apply. Brief for Appellees
Valsecchi and Scileppi at 16-19, supra; Brief for Appellee Vital at 37-38, supra. The court
took the parties at their word.
236. See supra text accompanying notes 105-10.
237. 435 So. 2d at 294.
238. Id.
239. Id. at 295.
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plane was hangared and negligently maintained in Florida. The flight began and was to end in Florida. Ancillary estates were opened in Florida,
and the lawsuits were filed here. On the other hand, North Carolina's
only connection to the event and the parties was the purely adventitious
circumstance that the aircraft crashed on the soil within its boundaries.
The contacts held significant in Bishop are, for the most part, present
here: (1) the trip was to begin and end in Florida; (2) defendants are
Florida residents; (3) the relationship between the parties arose in Florida. Although the plaintiffs in this case, unlike those in Bishop, are not
permanent Florida residents, neither are they North Carolina
residents.2 40
It was here that the court noted the parties' failure to raise the possible
applicability of New York or Massachusetts law. The only other mention
of the relevance of the domiciles of the survivors and their decedents appeared near the end of the opinion: "while the survivors' place of residence may offer a predicate for interest analysis cases, it serves only as an
additional factor to be considered under the significant relationships
test." 1 The opinion then briefly exhumed and reburied the concept of
interest analysis: even if it were relevant to the approach of the Second
Restatement, still
the law of Florida, the residence of the principal defendants, would be
the proper selection. Florida's interest lies in the protection of its residents from excessive financial burdens whereas North Carolina has little
interest in the protection of foreign litigants, especially when the act of
242
negligence occurred in a foreign jurisdiction.
This conclusion would be far less objectionable had the facts of Valsecchi involved only Florida and North Carolina. So viewed, the case did
not differ appreciably from Bishop, which was plainly a false conflict.
North Carolina had no interest in the application of its law prescribing
recovery in wrongful death cases because none of its residents or domiciliaries were involved. Florida was an interested state because the defendants were all Florida domiciliaries and were entitled to claim the benefit
of whatever protective aspects its scheme of recovery in these cases
embodied.
Chief Judge Schwartz, dissenting, had two major difficulties with this
line of analysis. The first concerned the "relevant policy" reflected in
Florida's inadvertently amended wrongful death act; the second was the
obvious interest that New York and Massachusetts had in their domiciliaries' recovery. He began by emphasizing the cautionary language of
240, Id.
241. Id. at 297.
242. Id.
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Bishop and Olsen: even under the Restatement approach, the law of the
place of injury would ordinarily apply-was "indeed presumptively controlling"-unless displaced by the law of some other state with a more
significant relationship to the occurrence and the parties under the
choice-influencing principles of section 6.243 Whether North Carolina law
should be displaced turned in his view on the policy embodied in Florida
law.

[T]he process of making a Restatement-type choice-of-law [decision]
consists of much more than-as has the court-quantifying and compar-

ing the gross number of "contacts" a given case has with multiple jurisdictions and then applying the law of the one with the most; it requires,
rather, an analysis of the effect of a particular doctrine upon the relevant
policies of the states involved as they concern the particular issue in controversy .... Viewed in that context, I am unable to discern even the

relevance of the several Florida "contacts" cited by the defendants and
the court to any pertinent policy of this state. In fact, the 1976 damages
law does not embody what may fairly be called the "policy" of Florida in
such matters at all. Quite the opposite. While that general policy is "to
shift the losses resulting when wrongful death occurs from the survivors
of the decedent to the wrongdoer" . . . the law relied upon is directly

contrary of this statement and is the result solely of a chronological and
statutory quirk which was quickly remedied by the legislature....
The "chronological and statutory quirk" was the "inadvertent" amendment of the wrongful death act in 1973, later held to have changed the
definition of "minor child."" Here Judge Schwartz drew attention to the
fact that the language of a statute may not always reflect its purpose or
underlying policy.246 Interest analysis uses the ordinary processes of statutory interpretation to identify the policies underlying a law. But it is not
concerned with effectuating the "intent of the legislature" in the ordinary
sense of that term. It is concerned with intent in the sense of identifying
policies in order to ask whether those would be furthered if the statute
were applied.
So if the court determined to apply Florida law (as it did), it would
certainly have had to apply the law in effect at the time of the accident-eighteen, not twenty-one. Judge Schwartz had no quarrel with
that. The question he raised was whether, for Second Restatement pur243. Id. at 298-99 (Schwartz, C.J., dissenting).
244. Id. at 301-02.
245. See supra text accompanying notes 220-25.
246. See, e.g., Church of the Holy Trinity v. United States, 143 U.S. 457 (1892). In this

well-known case, the Court said that "a thing may be within the letter of the statute and yet
not within the statute, because not within its spirit, nor within the intention of its makers."
Id. at 459.
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poses, Florida's "relevant policies" would be furthered by the application
of its law. The answer was plainly "no" if Florida's policy all along had
been to consider a "minor child" one under the age of twenty-one. 4
Viewed in this way, Florida had no more interest in the application of its
law than North Carolina.2 48 Judge Schwartz added that it could hardly be
Florida's policy to encourage the negligent maintenance of rental aircraft
by immunizing those responsible from liability for the injuries caused by
their negligence.24 He concluded that with neither'state interested in the
application of its law, the presumption favoring the law of the place of
injury should control.2s 0
It is in a consideration of his second point, however, that Valsecchi
begins to emerge in its full dimensions. The case was a true conflict, not a
false one. It is simply not possible to ignore the fact that the domiciles of
the decedents and their survivors, New York and Massachusetts, were
also potentially interested states, even though the parties themselves argued only for a choice between North Carolina and Florida law. Having
raised the relevance for Restatement purposes of the laws of the states
where the survivors (and their decedents) resided, Judge Schwartz did
what he could with this point.
I point out that if one or more jurisdictions other than the locus have a
247. If Judge Schwartz was correct in his reading of the legislative record, then why, it
might be asked, did the legislature expressly make the 1977 amendment prospective only in
its operation? One answer is that the legislature could reasonably have believed it had no
power to undo Hanley's judicial emendation retroactively. It is the general rule that rights
and liabilities resulting from wrongful death vest as of the date of death and are thus to be
determined under the wrongful death statute as it stood on that date. See Annotation, Retroactive Effect of Statute Changing Manner and Method of Distribution of Recovery or
Settlement for Wrongful Death, 66 A.L.R.2d 1444 (1959); McKibben v. Mallory, 293 So. 2d
48, 50-51 (Fla. 1974). Vested rights, in turn, are among those which cannot constitutionally
be altered by retrospective legislation. See, e.g., 10 FLA. JUR. 2D ConstitutionalLaw § 296
(1979). If the legislature thought it had no choice in the matter, it could hardly be said that
the prospective-only language of the amendment was intended as a ratification of Hanley.
Again, the point of Judge Schwartz's argument was not what the result would be if the
statute were applied, but whether the policy underlying it was such as to give Florida an
interest in its application. It is noteworthy that the majority made no effort to refute Judge
Schwartz's argument on this point, apparently considering the distinction between the statute's literal language and its policy irrelevant to its Second Restatement analysis.
248. 435 So. 2d at 300-02 (Schwartz C.J., dissenting).
249. Id. at 303.
250. Id. Judge Schwartz's argument obviously is not as compelling with respect to the
pilot, Vital, who was already 21 years old at the time of the fatal crash. The 1977 restorative
amendment, coming fast on the heels of Hanley, makes it likely that the legislature never
intended the Emancipation Act to change the "minor child" age definition from 21 to 18.
The same cannot be said of the 1981 amendment raising the critical age from 21 to 25. The
former could reasonably be attributed to oversight; the latter would seem to represent a
calculated shift in policy.
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relationship to the occurrence roughly equal to that of the locus or to

each other-as in this case between New York and Massachusetts, on the
one hand, and Florida, on the other-the lex loci would nevertheless prevail since, in such a legal dogfall, there is no state with a clearly "greater"
interest than the place of injury ....
I place these observations only in a footnote, because, as noted in the
text, I do not believe that the degree of Florida's relationship, considered

in the light cast by § 6, comes even close to that of North Carolina."'

Here, he was quite close to the essence of Olsen, with its strong attitudinal predilection (later reinforced in Piccolo) for a presumptive place-ofinjury solution for true conflicts. That would have left the court with
North Carolina law by default, once it was recognized that New York and
Massachusetts, as well as Florida, were interested in the application of
their laws because their domiciliaries were involved.
Granted, neither Olsen nor Piccolo was a case in which the state of
injury itself had no interest in the application of its law, as was the case
with North Carolina in Valsecchi. But all of the reasons that support a
locus solution in cases involving only two states seem equally applicable. 2 ' Without rehashing what has already been said, we need only ask
on what rational basis or by what calculus it could be claimed that Florida's interest in protecting its defendant domiciliaries from excessive financial liability was greater or more significant than the interests of New
York and Massachusetts in seeing that their plaintiff domiciliaries recovered damages for the wrongful deaths of their children. The problem is
the same.
Even had it been inclined to think in these terms, the majority seemed
mesmerized by the fact that the content of the laws of New York and
Massachusetts was not before the court and that the possible applicability of those laws had not been properly raised by the parties. That failure,
however, could hardly blind the court to the fact that it was dealing with
a true conflict, no matter what the content of those laws turned out to be.
It was not, after all, a question of applying New York and Massachusetts
law, but of recognizing that those states, like Florida, were interested
states; that the conflict was true; and that under Olsen the conflict should
be resolved by a presumptive application of the law of the place of injury.
As if to acknowledge the futility of his efforts to reach his colleagues on
this point, Judge Schwartz ended on a note of compromise, possibly also
intended as a pointed suggestion for the plaintiffs:0 3
251. Id. at 303 n.11.
252. See supra text accompanying notes 170-72.
253. Following the supreme court's denial of review, 449 So. 2d 265 (Fla. 1984), plaintiffs
initiated a new proceeding in the trial court in which they sought to have determined whose
law applied as between Florida, New York, and Massachusetts. The trial court ruled that
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At a minimum, in view of the change in the law which has occurred
since the trial, I would remand for an initial consideration below... of
the content of the law of Massachusetts and New York and whether, applying the principles outlined in this opinion, they should be applied to
the wrongful death damages issue in the three respective cases. If the
trial court so rules, a new trial or trials on damages only under the pertinent law should be conducted.
For the majority, these arguments were all beside the point because it
considered interest analysis irrelevant to its conception of Secind Restatement methodology. That methodology, as Judge Schwartz noted,
consisted of "contact counting," a process in which North Carolina was
here so far the loser that the thought of applying its law had to seem
almost ludicrous; Florida's "significant relationships," or "contacts," so
overwhelmed North Carolina's in number that choice was foregone.
In aligning itself with the "contact counting" school, the court in a
sense was not "wrong." The matrix of the Second Restatement is protean
enough to accommodate a range of possible solutions within the rational
approach to true conflict resolution. Nor was the court alone in choosing
this method, as decisions elsewhere amply demonstrate.ss All the same,
this particular way of reading the Restatement is fraught with difficulty
and problematic in the extreme. Contacts are not significant in the abstract; they are significant only in relation to something, and that something is the relevant policies of the states whose laws ostensibly conflict.
The comment to section 145(2) directs the forum to consider "the relevant policies of all potentially interested states," and adds that states
"most likely to be interested" are those having one or more of the four
contacts of that section with the occurrence or the parties.~" Unrelated to
the "relevant policies" of the conflicting laws, it is impossible to tell a
significant from an insignificant contact, or whether some contacts are
more significant than others, so that simple addition will not work. It is
also impossible with this method to follow the injunction of the comment
to section 6 to apply the law of the state whose interests are most deeply
affected 2s7 since those interests will never have been identified.
the issue was foreclosed by the prior determination that Florida law governed, and its deci-

sion was upheld on appeal. See Valsecchi v. Proprietors Ins. Co., 502 So. 2d 1310 (Fla. 3d
Dist. Ct. App. 1987) (per curiam). Plaintiffs' argument in their second appeal still seemed to

miss Judge Schwartz's point, however, which went to the proper technique for resolving true
conflicts of law-the place-of-injury presumption-and not to the much narrower question
whether New York or Massachusetts law should be applied because those states had a more
significant relationship to the damages issue than did Florida.
254. 435 So. 2d at 303 n.14 (Schwartz C.J., dissenting).
255. See T. DE BOER, supra note 12, at 204-10.
256. See RESTATEMENT (SEcoND) § 145(2) comment e.
257. See id. § 6(2) comment f.
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Finally, the contact-counting method employed in Valsecchi ran directly counter to the arbitrary place-of-injury approach that the supreme
court appeared to have adopted with its decision in Olsen-a case in
which a contact count would probably have yielded Florida rather than
Illinois law. It may be objected that the comparison is unfair because the
majority in Valsecchi dealt with that case as a false conflict, not a true
one, and thus did no harm with its contact-massing method. The short
answer is that there is no indication the court would not have reached the
same result even had the possible applicability of the laws of Massachusetts and New York been before it. As the states of residence of the decedents and their survivors, they, like North Carolina, would have been
credited with a single contact, far outweighed by the many identified for
Florida. In refusing to recognize the relevance of interest analysis for Restatement purposes, the court left itself no way of distinguishing between
true and false conflicts, and thus no way of knowing when it might safely
take the contact count as a reliable (albeit unnecessary) guide to decision
(false conflicts), or when it should bow to Olsen's seeming mandate and
arbitrarily apply the law of the place of injury (true conflicts).
In defense of the Valsecchi majority, it should be said that Olsen's
mandate was just that-"seeming"; it was never made explicit. And it
must be re-emphasized that at the time Valsecchi was decided, the supreme court had never used (and still has not) the vocabulary of interest
analysis or spoken in terms of true and false conflicts. " " Contact counting
is one of several rational ways of attempting to resolve conflicts cases and
is not wholly without support in the labyrinthine possibilities of the Restatement. With rational methods, it hardly matters that a conflict is true
and that the "dogfall" exists for which the arbitrary, place of injury solution was designed.
The supreme court denied the plaintiffs' petition for discretionary review.""' The court thus missed a prime opportunity to clarify and explicate the method of the Second Restatement in the resolution of a case of
uncommon difficulty. Its failure to do so was certainly regrettable, not
only from a didactic point of view, but from the standpoint of Florida's
lower courts and others more practically concerned with these issues.
When it adopts a method as complex and protean as that of the Second
Restatement, the supreme court has some obligation to say what it thinks
that method contemplates. The court has been derelict thus far in the
discharge of that obligation. We shall see, when we consider the decision
258. The only Florida case discovered in which these terms have been employed is Adams v. Brannan, 500 So. 2d 236 (Fla. 3d Dist. Ct. App. 1986). Not surprisingly, Chief Judge
Schwartz wrote the court's unanimous opinion.
259. Valsecchi v. Proprietors Ins. Co., 449 So. 2d 265 (Fla. 1984).
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in Celotex Corp. v. Meehan,26 0 how the court has reaped what it has

sown.
VII.

The supreme court's inapt reference in Bishop and Olsen to the "significant relationships test" of the Second Restatement sprang full-blown
into methodology with Valsecchi and other cases decided during this period by the courts of appeal.2 " The contact counting malaise, as we shall

see, spread in the end to the supreme court itself. Contact counting works
well enough if the conflict is false, but then just about any method would.
It would be hard to decide a case like Bishop incorrectly no matter what
method was used. With a case like Olsen, on the other hand, contact
counting is hopeless. Used there, it would have produced the opposite
result,'62 ignoring in the process Illinois' strong and probably constitu260. 523 So. 2d 141 (Fla. 1988).
261. The majority of cases decided at the level of the courts of appeal thus far have been
false conflicts in which the choice of governing law was pretty clear. See supra notes 121
(false conflicts) & 218 (true conflicts); see, e.g., cases cited supra note 123. Still, in relatively
few instances has there been much attempt to relate contacts or "significant relationships"
to the policies underlying the laws in ostensible conflict; thus there has been little in the
way of identification or discussion of the interests of concerned states in the application of
their laws. Reluctance to employ the interest analysis provisions of section 6 is the single
most striking methodological feature of decision making under the Second Restatement in
Florida to date.
The opinions of Chief Judge Schwartz of the Third District are notable exceptions to this
generalization. See Proprietors Ins. Co. v. Valsecchi, 435 So. 2d 290, 298 (Fla. 3d Dist. Ct.
App. 1983) (dissenting opinion); Young v. Hertz Corp., 11 Fla. L. Weekly 1764, 1765 (Fla. 3d
Dist. Ct. App. Aug. 12, 1986) (Schwartz, C.J., concurring specially), opinion withdrawn on
motion for reh'g 496 So. 2d 175 (Fla. 3d Dist. Ct. App. 1986) (per curiam); Adams v. Brannan, 500 So. 2d 236 (Fla. 3d Dist. Ct. App. 1986). Judge Baskin continues to utilize interest
analysis in her opinions though expressly disclaiming its appropriateness to a Second Restatement analysis. See Proprietors Ins. Co. v. Valsecchi, supra,at 297; Harris v. Berkowitz,
433 So. 2d 613, 616 (Fla. 3d Dist. Ct. App. 1983). As a court, the Fifth District has made the
most determined use of policy-oriented methodology in its decision making. See Andrews v.
Continental Ins. Co., 444 So. 2d 479 (Fla. 5th Dist. Ct. App.), reh'g denied, 451 So. 2d 847
(Fla. 1984); Amica Mut. Ins. Co. v. Gifford, 434 So. 2d 1015 (Fla. 5th Dist. Ct. App. 1983);
cf. Olsen v. State Farm Mut. Auto. Ins. Co., 386 So. 2d 600 (Fla. 5th Dist. Ct. App. 1980),
quashed and remanded, 406 So. 2d 1109 (Fla. 1981) (pre-Restatement (Second) opinion)
(refusing on strong public policy grounds to apply Illinois' contributory negligence rule);
Brown & Root, Inc. v. Ring Power Corp., 450 So. 2d 1245 (Fla. 5th Dist. Ct. App. 1984)
(refusing to apply Louisiana law permitting thief to convey good title to innocent purchaser
as contrary to Florida's public policy). Finally, there is the First District's decision in Stallworth v. Hospitality Rentals, Inc., 515 So. 2d 413 (Fla. 1st Dist. Ct. App. 1987), discussed
infra text accompanying notes 267-89.
262. See supra text accompanying notes 173-90. An impressive mass of contacts could
have been marshalled for Florida. Many of them are simply different ways of saying the
Olsens were Florida domiciliaries and insured their car in Florida. Why was it "significant"
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tionally compelling interest in the application of its law. " The method
makes mincemeat of true conflicts precisely because it has no mechanism

for identifying them. In obviating the admittedly sometimes difficult task
of determining the policies underlying laws in ostensible conflict, it reads
out of the Second Restatement what is probably its major component.
Counting "significant contacts" or "relationships" has a certain meretricious attraction, but it exacts a significant price in certainty and predictability in all but the easiest cases. No one can know in advance what

the sum of this kind of arithmetic is likely to be. Since the courts are
counting the contacts of section 145 rather than systematically relating
them to the interest analysis provisions of section 6, this method allows a
court to bypass interest analysis altogether and to treat the choice influencing considerations of section 6 as, at most, a handy supplemental list
of "relationships" to use or not as it sees fit. The comments say that the
law of the state whose interests are most deeply affected should ordinarily

be applied.2

If the courts fail to identify the interests of the concerned

states, that determination cannot be made. Finally, this approach breaks

down in earnest in cases in which the "significant relationships" of several states to a particular issue appear to be roughly equal. What can
arithmetic tell a court there? Decisions will no doubt be made, but they
will be difficult to explain. 2"

in Valsecchi that "the decedents resided in Florida where they became acquainted while
attending aeronautical school," 435 So. 2d at 295, but "insignificant" that they were domiciliaries and permanent residents of New York and Massachusetts? Why did it matter that the
fatal flight "began and was to end in Florida," or that "ancillary estates were opened in
Florida, and the lawsuits were filed here," id., especially considering that jurisdictionally
they probably could have been filed nowhere else? Contacts of this sort can be manufactured almost without end. Cf. B. CURRIE, supra note 38, at 734-35. The process has little to
contribute to principled and predictable decision making. It is all painfully reminiscent of
New York's tortuous transition from the contact-counting approach of Babcock v. Jackson,
12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963) and Dym v. Gordon, 16 N.Y.2d 120,
209 N.E.2d 792, 262 N.Y.S.2d 463 (1965), to the more sophisticated, policy-oriented methodology of Tooker v. Lopez, 24 N.Y.2d 569, 249 N.E.2d 394, 301 N.Y.S.2d 519 (1969). See
Southerland & Waxman, supra note 8,at 537-42. What it took New York some time to
discover was that contacts were not "significant" in the abstract, but only in relation to the
relevant policies embodied in the ostensibly conflicting laws.
263. See supra note 175.
264. See RESTAThMBNT (SEcoND)

§

6 comment f.

265. Celotex Corp. v. Meehan, 523 So. 2d 141 (Fla. 1988), discussed infra notes 290-354
and accompanying text, is a perfect example. Certainly at the supreme court level and to a
lesser extent at the level of the courts of appeal, the Florida experience to date lends support to those who argue that the Restatement has too much play in its joints to be of much
real help in the choice-of-law process. After noting that the Restatement's "flexibility supports anything from contacts counting to place of wrong manipulation, from interest evaluation to forum preference, as well as several combinations of these tactics," Professor de
Boer, for example, asserts that it is of "little help in the adjudication of tort conflicts be-
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In Florida the supreme court all but withdrew from the field after deciding Olsen, with its less than pellucid expression of preference for an
arbitrary, place-of-injury solution for cases of true conflict. The district
courts filled the vacuum in their own way and, in the process, transformed the Second Restatement's "most significant relationship" approach into the potentially more subjective one of counting "significant
relationships." This shift in methodology may have had its origin in terminological confusion, but it is also possible to see it as reflecting a radical difference in underlying philosophy between the district courts of appeal and the supreme court. The supreme court initially chose-in what
was probably just a continuation of its long-standing, passive, comitybased adherence to lex loci delicti-to read into the Second Restatement
a presumptive place-of-injury solution for true conflicts. The courts of appeal, on the other hand, seemed much more alive to the protean possibilities of the Restatement and chose to use it in a much more subjective,
distinctly result-oriented fashion. It was in short as if the basic antipodal
approaches to true conflict resolution, arbitrary as against rational, were
being played out, the one at the supreme court level, the other at the
level of the courts of appeal.
cause of the question-begging character of the most significant relationship formula. Restating nothing but some incompatible points of departure, the Restatement's chapter on
Wrongs tends to induce muddled reasoning and inconsistent results." T. DE BOER,supra
note 12, at 225-26. See supra text accompanying notes 131-37 & 146-54
In this light, it may seem incongruous to assert that any one particular way of using the
Restatement is "wrong." Yet the blueprint provided by the black letter and the accompanying comments, the latter officially adopted by the American Law Institute, is a good deal
more precise than many of the Florida opinions and the popular criticism would suggest. In
applying the principles of section 6 to determine the state of most significant relationship, a
court is explicitly directed to give "consideration to the relevant policies of all potentially
interested states," which are those most likely to have "one or more of the . . . [four contacts of section 145(2)] with the occurrence and the parties." See RESTATEMENT (SEcoND) §
145(2), comment e. In this way, the contacts of section 145(2) are fed into the "relevant
policies" provisions of sections 6(2)(b) and (c). The comments to these sections, in turn,
plainly identify this process as interest analysis and add that a state's interest in this sense
constitutes "a weighty reason" for applying its law. See supra text accompanying notes 10510.
To this point, the Restatement's method is admirably clear. If there is fault, it is that at
this point it fails to provide exact guidance for the resolution of those cases in which two or
more states are found to have an interest in the application of their laws-for true conflicts
in other words. Yet this is the Gordian knot that no court or commentator has thus far been
able to cut in a convincing and satisfying way. It seems idle to criticize the Restatement for
leaving a court to its own attitudinal predilections at this juncture. The point is that use of
its methodology in the fashion described quickly and easily enables the untroubling cases of
false conflict to be recognized and disposed of, leaving a court free to spend its time and
energies in deciding how it wants to resolve the harder cases of true conflict with the other
choice-influencing considerations of section 6 as a guide.
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The flavor of the cases decided thus far by the courts of appeal suggests
that they are more interested in doing justice in the larger, substantive
sense-in deciding each case on its particular facts and in ways that make
good sense for the case as a whole. Their decisions have often reflected
sensitivity to the policies embodied in Florida's laws and thus to the interests of Florida residents claiming the protections and benefits of those
laws. Until Meehan, on the other hand, the supreme court seemed more
concerned with conflicts justice-with a principled and above all quick,
simple, certain, and predictable way of disposing of these cases, too elaborately deferential to the interests of other states and consequently insensitive not only to the policies underlying Florida law (always trampled
under foot with this approach), but frequently to the interests of Florida
residents. Even in Meehan, though purporting to use a "significant relationships test," the court managed to keep its record intact by applying
the laws of states other than Florida, with concomitant disadvantage to
Florida residents.26
What the Florida experience seems to bear out thus far is that achieving conflicts justice at the expense of substantive justice is not the natural
destiny of courts. This can be seen most clearly in the work of the district
courts of appeal. In the main, their decisions reflect the marked inclination of twentieth-century courts towards resolving conflicts cases, like
other kinds, in ways that make good socio-economic sense. The supreme
court has always had the power to check this predilection if it cared to. It
could have imposed a presumptive place-of-injury solution for true conflicts on the courts of appeal much as it did the rule of lex loci delicti for
so many years. It may have intended to communicate that message with
Olsen. But whether by design or default, it let matters slip. It has ended
now in Meehan by adopting as its own the rational approach that seems
to fall so naturally to hand for resolving these cases. It remains to be seen
whether the court will use this evolutionary mutation of the Second Restatement in the same way its creators have. In Meehan, certainly, it did
not.
In considering the use it will make of the "significant relationships"
approach in future cases, the supreme court would do well to consider the
67
First District's 1987 decision in Stallworth v. Hospitality Rentals, Inc.1
This was the last major case to be decided at the court of appeal level
before Meehan, and one in which the points just made come sharply into
focus. If less problematic than Valsecchi, Stallworth was nevertheless
266. One of the three cases consolidated in Meehan-Celotex Corp. v. Colon-ended in
the application of Florida law. See infra text accompanying notes 323-25. Bishop, too, presumably would have ended with the application of Florida law had the court reached the

merits. Both were false conflicts of the plainest sort.
267. 515 So. 2d 413 (Fla. 1st Dist. Ct. App. 1987).
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complex. Though it made, a show of contact counting, the court's unanimous opinion did not rest so much on that pseudo-arithmetic ground as
on a much subtler form of policy analysis resembling a weighing of interests more than anything else. The court's method was plainly subjective;
yet the result reached made such eminent good sense that it would be
hard to imagine any other. Compared to any other case decided in Florida, at any, level, Stallworth represents a long step ahead in its sophisticated treatment of the Second Restatement. Even under the rubric of
"significant relationships," the court's opinion is a good deal more than
simple arithmetic.
In Stallworth, a Florida resident named Walke rented a car for one of
his employees, Kitt. Kitt intended to drive to New Orleans with his girlfriend, Grace Stallworth, to attend a jazz concert. Walke rented the car
from the Pensacola office of Hospitality Rentals, Inc., a Florida corporation engaged in the car rental business. Kitt was listed as the authorized
driver on the rental agreement. The car was registered, licensed, and insured in Florida, and was to be returned to Hospitality's Pensacola office
upon completion of the trip. After Kitt and Stallworth reached New Orleans, they picked up two friends of Kitt's, one of whom was Hammond, a
Louisiana resident. The four made a short trip back to Mississippi for
some unstated purpose, then set out to return to New Orleans. Hammond
took over the driving because he was familiar with the area. Near
Frankinton, Louisiana, he negligently struck a concrete bridge. Stallworth
sustained severe injuries in the accident; Hammond, Kitt, and the other
occupant of the car were killed.'"
Stallworth brought suit in Florida solely against Hospitality to recover
for her injuries. She relied on Florida's judicially created dangerous instrumentality doctrine under which the negligence of the operator of a
car-a "dangerous instrumentality" in operation-can be imputed to its
owner. 2 " Louisiana followed the general rule, which requires the driver
whose actual negligence caused the accident to respond in damages.2 10
The trial court granted Hospitality's motion for summary judgment,
holding that Louisiana law applied because the accident occurred in Louisiana and was caused by the negligence of a Louisiana driver. 7 ' The First
District reversed and, in a unanimous opinion by Judge Zehmer, applied
Florida law.
The court made no use of the vocabulary of interest analysis in its
opinion, so it is hard to say whether it viewed the conflict as true or false.
268.
269.
270.
271.

Id. at 414.
See id. at 417 n.4.
Id. at 414.
Id. at 414-15.
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7
It began with the usual "significant relationships" terminology2"-as
if
there were many significant relationships (rather than a single "most significant relationship") that only had to be summed to yield a proper result. The court did make clear that by "significant relationships" it meant
the four contacts of section 145."' It conceded that the place of injury
and place of injury-causing conduct fell to Louisiana, but said that Hospitality had "failed . . .to demonstrate why these two contacts have substantial significance in respect to the issue of its vicarious liability
.. . .,, As in Krasnosky v. Meredith and Harris v.Berkowitz, both
cited and relied upon, the place of injury was "pure happenstance.""' So
far as Hospitality's vicarious liability to Stallworth was concerned, the
fact that the accident occurred in Louisiana bore "little or no significant
relationship to this occurrence."276 Hospitality's reliance on Olsen's presumption that the law of the place of injury governed was misplaced, the
court said, when that place was fortuitous.2 7
The third and fourth contacts, on the other hand, pointed exclusively
to Florida.2 7s Both parties-Stallworth and Hospitality-were Florida
residents, as was Kitt. The parties' relationship was overwhelmingly centered in Florida:

The rental transaction took place in Florida between Florida residents
pursuant to a rental agreement made and to be performed in Florida;
Hospitality rented a vehicle which it owned, registered, and licensed in
Florida and insured by a policy in compliance with Florida law; the
rental agreement stipulated that the vehicle was to be returned to Hospitality in Florida; it was contemplated that the rented vehicle was to
transport the authorized driver, Kitt, and his passenger, Stallworth, to
New Orleans and back, a trip which required the car to pass through the
states of Alabama, Mississippi, and Louisiana.2 79
To this point, the opinion might have been another exercise in contact
counting in a plain case of false conflict like Bishop, Krasnosky,
Berkowitz, or even Valsecchi as conceptualized by the majority. It is possible the court viewed the case in that way, given the reliance placed on
Krasnosky and Berkowitz, the massing of Florida contacts, and the emphasis on the fortuity of the place of injury. But then in support of the
272.
273.
274.
275.
Harris
276.
277.
278.
279.

Id. at 415.
Id. at 416.
Id.
Id. (citing Krasnosky v.Meredith, 447 So. 2d 232 (Fla. lot Dist. Ct. App. 1983) and
v. Berkowitz, 433 So. 2d 613 (Fla. 3d Dist. Ct. App. 1983)). See supra note 123.
515 So. 2d at 416.
Id. at 416-17.
Id. at 417.
Id.
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statement that application of Florida law was "in complete accord with
the general factors set forth in section 6(2) of the Restatement," s0 the
court appended a lengthy footnote-a seriatim treatment of the seven
choice-influencing considerations of section 6-which subtly altered the
complexion of the opinion. s
The fact of the parties' common domicile, the court said, gave Florida a
"definite interest in seeing that the interests sought to be furthered by
the dangerous instrumentality doctrine are protected in this situation. To
that extent, the application of Florida law to these circumstances furthers
the policy of the forum state. 2 82 That policy was precisely delineated:
fixing responsibility for the negligent operation of a car "with certainty
upon the owner, who may then obtain insurance against such potential
liability; serves to better protect an injured plaintiff from being unable to
recover from an insolvent defendant driver whose negligence caused the

injury."283
The court then turned to Louisiana's interests. The tort law of both
states aimed at compensating negligently injured plaintiffs, differing only
in the manner in which that was to be accomplished. 2 4 "Louisiana does
not appear to have any strong policy interest in the vicarious liability
issue between Florida residents here decided. Louisiana citizens are not
directly affected by the choice of law rule we have made."12 s , The court
then referred to the critical "most deeply affected" language of comment
f to section 6(2)-the clear implication being that Florida's interests were
more deeply affected than Louisiana's-and to the comment's further observation that application of a state's liability-absolving rule could hardly
be justified on the basis of its interest in the welfare of the injured plaintiff.2 86 Finally, the court said, the application of Florida's rule would serve
interests the
its underlying purpose "without offending any strong policy
'2 8 7
state of Louisiana may have in the outcome of this case."
The implication of this unusually thorough consideration of the choiceinfluencing considerations of section 6 was that while Louisiana, like Florida, was interested in the application of its law, its interest was on balance outweighed by Florida's. In other words, the court either recognized
280. Id.
281. Id. n.4.

282. Id. (discussing RESTATEMENT (SEcOND) § 6(2)(b), the relevant policies of the forum).
283. Id. (discussing RETATEMENT (SEcoND) § 6(2)(e), the basic policies underlying the
particular field of law).

284. Id.
285. Id. (discussing RESTATEMENT

ested states).
286. Id. (citing

(SEcOND)

§ 6(2)(c), the relevant policies of other inter-

RESTATEMENT (SECOND) § 6(2)
(SECOND) §

287. Id. (discussing RESTATEMENT
particular field of law).

comment f).
6(2)(e), the basic policies underlying the
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or sensed that it was dealing with a true conflict and resolved it not by
contact counting, but by subjectively comparing or weighing the interests
of the two concerned states, finding Florida's finally "most deeply
affected."
The conflict was true because Louisiana, like Florida, was interested in
the application of its law. That interest, never clearly identified or discussed by the court, stemmed from the fact that the accident happened
in Louisiana and was caused by the negligence of Hammond, a Louisiana
resident. In addition to its primary purpose of insuring compensation for
injured plaintiffs, Louisiana's rule also serves two lesser, conduct-regulating functions: it tends to deter drivers from negligently operating
automobiles, and it punishes them when they do so. These purposes come
into play when any person, resident or nonresident, negligently operates a
car in Louisiana and causes injury there, 88 but they are most strongly
implicated when the negligent driver is a resident. Louisiana's loss-distribution scheme, more complex than Florida's, was also implicated. To insure compensation, Florida has elected, as between a car owner and a
negligent driver, to impose liability in the first instance on the owner. In
choosing to place responsibility solely on the negligent driver, Louisiana
has also chosen not to impose liability on the non-negligent owner. This
choice reflects the familiar and venerable policy of "no liability without
fault." It is true, as the court intimated, that the first aspect of this policy
comes into play only when there is a Louisiana owner to protect; but the
second is implicated when the driver is a Louisiana resident. The court
was perhaps disingenuous in stressing a nonexistent conflict between
owners while passing over a real one between drivers.
Given the presumptive place-of-injury approach of Olsen and Piccolo-the latter in particular2 8-Stallworth arguably should have ended
with the law of Louisiana. At the same time, it is hard to ignore the manifest justice of the result. Stallworth could not have sued the estate of
Hammond in Florida, because there was no basis for in personam jurisdiction in a Florida court. She would have been put to the trouble and
expense of bringing her damage suit in Louisiana. The deterrent and punitive aspects of the Louisiana rule would seem amply served by the
tragic fact of Hammond's death. As to Louisiana's "no liability without
fault" policy, there is more than a little irony in the fact that application
of Louisiana law would have imposed liability not on Hammond but on
288. Since Stallworth was treated for her injuries in Louisiana, id. at 414, and conceivably might have left unpaid medical creditors there, Louisiana might also have been able to
claim the familiar "blood-on-the-ground" interest usually present when an accident occurs
within a state. Cf. Watson v. Employers Liab. Assurance Corp., 348 U.S. 66, 72-73 (1954).
See B. CURRIE, supra note 38, at 145, 148 & 150-51.
289. See supra text accompanying notes 193-203.
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those who would otherwise have shared in his estate. Olsen and Piccolo
notwithstanding, the application of Louisiana law to this case would have
rivaled the operation of lex loci delicti at its worst. The actual resolution
made eminent good sense, and it is hard to fault the court for deciding as
it did. More importantly, the court reached the result not merely by summing relationships, but by relating the four contacts of section 145 to the
relevant policies underlying the conflicting laws of the two states, then
subjectively comparing the degree or extent of their interest in the application of their laws.
Stallworth subtly but overtly varied the approach of counting "significant relationships" to something more like the "most significant relationship" approach of the Second Restatement, used, as it can be, in the rational attempt to weigh the interests of concerned states in the
application of their laws. The explicit discussion of the choice-influencing
considerations of section 6 is something that has been noticeably lacking
in most of the Florida decisions thus far. Finally, the case reflects the
reality that the pressures to do justice in a larger sense are likely to seem
more compelling than the need to make the choice-of-law decision itself
in a neutral and consistent way, divorced from any consideration of the
effect that choice will have on the outcome of the case. The court gave
full measure to the policies underlying Florida law and, not incidentally, a
Florida resident received the benefit of those policies. In these particulars, the contrast with Meehan, to which we now turn, is striking.
VIII.
In deciding Celotex Corp. v. Meehan'" in March 1988, the supreme
court broke a silence that had lasted since Olsen in 1981.2 9' It has already
been suggested that in Meehan the court aligned itself with the methodology evolved by the courts of appeal and predominating among them
today-that of equating contacts to "significant relationships" and counting them. The court did not cite Olsen, and it is worth noting that of the
justices who participated in that decision, only two, Justices Overton and
McDonald, still remain on the court. Justice Overton wrote the majority
opinion, joined by Justices McDonald, Shaw, and Ehrlich (the last the
author of the Piccolo opinion, also not cited). Justices Grimes and Kogan
did not participate. The majority opinion illustrates all that is wrong with
the "significant relationships" methodology, and, not coincidentally,
reaches an indefensible result. In contrast, Justice Barkett's lucid and cogent dissenting opinion could serve as a textbook example of how the Re290.
291.

523 So. 2d 141 (Fla. 1988).
See supra note 10 (substantive explication of Second Restatement methodology).
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statement ought to be used.
Meehan consolidated for argument and decision three cases from the
Third District Court of Appeal-Celotex Corp. v. Meehan,292 Celotex
Corp. v. Nance,293 and Colon v. Celotex Corp.294-all of which involved
the application of Florida's borrowing statute to claims arising out of asbestos-related injuries. In the principal case, Charles Meehan had been
exposed to asbestos products while working at the Brooklyn Navy Yard
in New York from 1942 to 1944. At the time he was a New York domiciliary and continued to make his home there until 1969 when he moved
permanently to Florida. In 1977, he was diagnosed as having asbestosis
and mesothelioma, a rare form of lung cancer, both diseases caused by
the inhalation of asbestos fibers. He died from these diseases in 1978. In
1979, his wife, Carmella Meehan, filed a wrongful death suit in Florida
against the Celotex Corporation and a number of other defendants, all
corporations engaged in the manufacture and sale of asbestos products.2 95

Celotex, a Delaware corporation, had at some point after 1944 acquired
the successor corporation to the Philip Carey Corporation, which was the
Ohio company that had actually manufactured the asbestos products to
which Meehan was exposed.2 "
Florida's borrowing statute, section 95.10, provides that a cause of action that arises in another state and that is barred there by the statute of
limitations cannot be maintained in Florida.2 7 Where Meehan's cause of
action arose was therefore the critical issue, and it was one on which the
domestic rules of New York and Florida sharply differed. Under New
York law, Meehan suffered legal injury when he was last exposed to asbestos during the period 1942 to 1944. His cause of action arose at that
point, and any claim for damages resulting from this exposure was barred
by the New York three-year statute of limitations by 1947 at the latest.2 9s

The exposure rule, a distinctly minority view, was not the law in Florida.
Florida considered that Meehan's cause of action arose when he discovered or should have discovered that he had been injured. 2 9 If that event
occurred in Florida in 1977 as plaintiff claimed, then the borrowing stat292.

466 So. 2d 1100 (Fla. 3d Dist. Ct. App. 1985) (revised panel opinion adopted on

rehearing en banc).
293. 466 So. 2d 1113 (Fla. 3d Dist. Ct. App. 1985).

294. 465 So. 2d 1332 (Fla. 3d Dist. Ct. App. 1985).
295. Celotex Corp. v. Meehan, 523 So. 2d 141, 144 (Fla. 1988).
296. Id. at 151 (Barkett, J., concurring in part & dissenting in part).
297. See FLA. STAT. § 95.10 (1979). The statute provides: "When the cause of action

arose in another state or territory of the United States, or in a foreign country, and its laws
forbid the maintenance of the action because of lapse of time, no action shall be maintained

in this state." Id.
298. 523 So. 2d at 145.
299. Id.
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ute was inapplicable and the suit was timely. New York, in other words,
held that Meehan's cause of action arose in New York in 1944 at the time
and place of exposure; Florida held that his cause of action arose in Florida in 1977 when he first discovered the injury resulting from that
exposure.
The trial court granted defendants' motion for summary judgment,
holding as a matter of law that the cause of action arose in New York,
was barred there, and thus was barred in Florida by operation of the borrowing statute.'" In 1983, a panel of the Third District Court of Appeal
reversed,30 ' but then withdrew the opinion because it apparently conflicted with the opinion in Marano v. Celotex Corp.,30 2 decided several
months earlier by a different panel. In 1985, the Meehan panel issued a
revised opinion that was substantially unchanged except that the court
expressly overruled Marano.303 The panel held that the question of where
a cause of action arose for borrowing statute purposes was procedural in
nature and thus determinable by the law of the forum.3" Under Florida
law, the court said, a cause of action in tort arose "in the jurisdiction
where the last act necessary to establish liability occurred,"' 0 6 or at the
point "the plaintiff knew or should have known of the existence of the
cause of action or the invasion of his legal rights.""" Finding nothing in
the record to show that Meehan's cause of action arose at any time prior
to the initial diagnosis in Florida in 1977, the court remanded the case to
the trial court for further proceedings in accordance with the revised
opinion. 0 7 On motion for rehearing, the revised opinion was adopted by
the court en banc, four to four, s08 and the question whether New York or
Florida law applied to determine where Meehan's cause of action arose
was certified to the supreme court as an issue of great public
importance 09
In 1987, while Meehan was pending, the supreme court decided Bates
v. Cook, Inc.,31 in which it determined that the question of where a cause
of action arose for borrowing statute purposes was substantive rather
300. Id. at 144.
301. See Meehan v. Celotex Corp., 8 Fla. L. Weekly 2728 (Fla. 3d Dist. Ct. App. Nov. 15,
1983), withdrawn, 466 So. 2d 1100 (1985).
302. 433 So. 2d 592 (Fla. 3d Dist. Ct. App.), reh'g denied, 438 So. 2d 833 (Fla. 1983).
303. See 466 So. 2d 1100, 1103 (Fla. 3d Dist. Ct. App. 1985).
304. Id. at 1101.
305. Id. at 1102 (quoting Colhoun v. Greyhound Lines, Inc., 265 So. 2d 18, 21 (Fla.
1972)).
306. Id.
307. Id. at 1103.
308. Id. (adopting revised panel opinion on rehearing en banc).
309. 523 So. 2d at 143.
310. 509 So. 2d 1112 (Fla. 1987).
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than procedural and was to be resolved under the "significant relationships test" of the Second Restatement.31 1 "We simply hold that the significant relationships test should be employed to decide in which state
the cause of action 'arose.' The borrowing statute will come into play if it
is determined that the cause of action arose in another state." '
After Bates, then, the question certified in Meehan had to be answered
by applying the "significant relationships test" of the Second Restatement. According to the majority, "the criteria for determining whether
significant relationships exist" were the four contacts of section 145(2) of
the Restatement."1 8 Applying what it now called "the significant relationship criteria," the court found that
"New York [clearly] has the signifi1
cant relationship with Meehan." '14

Meehan was a resident of New York at the time of his exposure; the
employer was domiciled in New York; the entire asbestos exposure was
at one place of employment in New York; and Meehan continued to reside in New York for twenty-five years after his exposure to asbestos.
These circumstances establish that the place where the conduct causing
the injury occurred, Meehan's domicile, and the domicile of Meehan's
employer at the time of the conduct causing the injury were all in the
state of New York. The only significant contact with Florida is that the
injury manifested itself and was discovered in this state."' We find these
circumstances establish a significant relationship with New York and,
consequently, under the law of New York at the time of the district court
of appeal decision, section 95.10 barred the action in Florida."'
The case did not end there, however. While Meehan was pending, the
New York legislature enacted a statute that revived any time-barred
claim for personal injury caused by the latent effects of exposure to as311. Id. at 1114. The court cited with apparent approval the 1986 revision of

RESTATE-

§ 142. That section provides: "An action will be maintained if it is not
barred by the statute of limitations of the forum unless the action would be barred in some
MENT (SECOND)

other state which, with respect to the issue of limitations, has a more significant relationship
to the parties and the occurrence."
312. 509 So. 2d at 1115.
313. Celotex Corp. v. Meehan, 523 So. 2d at 144. Citing Bishop, the court quoted the
following portion of RESTATEMENT (SEcoND) § 145(2):
(2) Contacts to be taken into account in applying the principles of § 6 to deter-

mine the law applicable to an issue include:
(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domicil, residence, nationality, place of incorporation and place of busi-

ness of the parties, and
(d) the place where the relationship, if any, between the parties is centered.
314. 523 So. 2d at 146.
315. See RESTATEMENT (SECOND) § 145(2) (1971).

316. 523 So. 2d at 146.
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bestos, whether previously dismissed or otherwise, provided the action
was brought within the one-year period from July 1986 to July 1987. s1
The majority briefly discussed the effect of this statute and concluded
that Meehan's claim had been revived and could proceed in Florida, conditioned on the application of New York substantive law to other issues
in the case. 1 8
Nance was much like Meehan except that it involved the onset or manifestation rule-the third possible way of fixing the time and place at
which injury resulting from asbestos exposure can be said to occur. Under
this approach, in effect in Virginia where Nance was exposed to asbestos
in the Norfolk shipyards during World War I, the critical time is that of
onset of the disease as established by competent medical testimony-when illness first occurred rather than when it was first diagnosed, a point falling somewhere between the time of exposure and the
time of discovery.8 1 Nance, like Meehan, had moved to Florida and was
living there in 1976 when he was diagnosed as having both asbestosis and
mesothelioma. He filed suit in 1980, within the Florida four-year limitations period, and died shortly thereafter.2 0 The court found that the "significant relationships" appeared to be with Virginia and that if Florida's
only relationship was that Nance's condition had been diagnosed there,
his claim would be barred by section 95.10.s21 Because of the limited record, the court did not reach that conclusion and remanded for "a proper
application of the significant-relationships test.''2

The third case, Colon, was the obverse of the other two. Having committed itself to the place-of-discovery" approach in Meehan, the Third
District carried it to its logical extreme in holding that the Tennessee
one-year statute of limitations governed Louis Colon's suit, despite the
fact that he was a Florida resident who had been exposed in Florida to
asbestos products manufactured by Celotex."' Doctors diagnosed Colon's
bronchial problems as asbestosis while he was in Tennessee in 1979. He
filed suit in Florida approximately one year later. The district court reversed summary judgment for defendants and remanded for resolution of
a factual dispute over the exact date of discovery.824 Following its approach in Meehan and Nance, the supreme court found that Florida
317. Id.
318. See id.
319. Id. at 147. See Locke v. Johns-Manville Corp., 221 Va. 951, 275 S.E.2d 900, 904-05

(1981).
320.
321.
322.
323.
324.

523 So. 2d at 147.
Id.
Id.
See 465 So. 2d at 1333.
See Celotex Corp. v. Meehan, 523 So. 2d at 147-48.
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clearly had significant relationships to the action and that Colon's injury
arose in Florida. Since Colon had filed suit well within the Florida fouryear limitations period, the supreme court quashed the district court's
opinion and remanded the case to the trial court for further
26
proceedings.
It would be an understatement to say that with Meehan the supreme
court left conflicts resolution under the Second Restatement more muddled than it found it. The court was straightforward enough in its adoption of a contact-counting method in its simplest possible form. The significant relationship criteria are the four contacts of section 145(2). These
are added up by state, and the law of the state with the most is applied.
The first problem with the majority opinion, however, was that the addition was wrong. The court never really dealt with the place where injury
occurred, because it never decided whether it was exposure or discovery
that constituted Meehan's "injury." The fact that New York and Florida
defined injury differently lay at the heart of the dispute, intertwined with
the place of injury and with the ultimate issue-the question of which
state, by virtue of significant relationships, should determine where a
cause of action based on the injury arose. The court simply fudged the
question and said that "Meehan was a resident of New York at the time
of his exposure," and that "injury manifested itself and was discovered in
... [Florida]. ' 2 11 Presumably, the place-of-injury contact belonged to
neither state.
As to the second contact, the court assumed without much analysis or
discussion that the place of injury-causing conduct was New York, apparently because Meehan was exposed to asbestos dust there. The wrongful
conduct complained of, however, was not the fact of exposure. It was the
manufacture and sale of products in an unreasonably dangerous condition
with no warning of that fact. s12 Meehan chose to sue the manufacturers of
325. Id. at 148.
326. Id. at 146.
327. See id. at 151 (Barkett, J., concurring in part & dissenting in part). "[W]e do not
know for purposes of the strict liability claim where the conduct causing the injury occurred,
i.e., we do not know where the product was manufactured." Id.
Carmella Meehan brought suit not against her husband's former employer, but against
Celotex and other asbestos manufacturers under theories of strict liability, failure to warn,
breaches of implied warranty, and negligence. Answer Brief on the Merits for Respondent
Carmella Meehan at 26, Celotex Corp. v. Meehan, 523 So. 2d 141 (1988) (No. 66937). See,
e.g., Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419
U.S. 869 (1974) (manufacture and sale of asbestos products without adequate warnings of
known risks may constitute negligence) (asbestos products "unreasonably dangerous" within
the meaning of RESTATEMENT (SECOND) OF TORTS § 402A (1964) on ground that manufacturers failed to give adequate warnings to users of known risks). See generally P. BRODEUR,
OUTRAGEOUS MISCONDUCT: THE ASBESTOs INDUSTRY ON TRIAL (1985); Rosenberg, Book Review, 99 HARV. L. REv. 1693 (1986). Plaintiff asserted that "the wrongful conduct giving rise
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these products in strict liability-Celotex in particular as the successor in
interest to Philip Carey, an Ohio corporation whose asbestos products
had been manufactured in Ohio and from there sold and shipped to various states, among them New York. It is hard to see how this "significant
relationship" could fall to New York.
The court's treatment of the third contact was equally superficial. So
far as the facts in the opinion disclosed, none of the defendants were New
York corporations or had principal places of business there. Their products, manufactured elsewhere, found their way into New York and were
used there as in many other states. Celotex itself was a Delaware corporation, present and doing business in any number of states, including Florida. Since the Brooklyn Navy Yard, Meehan's former employer, was not a
party to the action, it is hard to see how its domicile was significant. The
court asserted that decisively significant relationships with New York existed because Meehan was a resident of New York, was exposed to asbestos there, and continued to make New York his home for some time
thereafter. The court failed to mention in this part of its analysis that he
was, and had been for eight years, a resident of Florida when his illness
was discovered, continued to make his home in Florida thereafter until
his death, and was survived by his wife, plaintiff in the action, who was
also a Florida resident. If New York domicile at the time of exposure was
a significant relationship with New York, why was Florida domicile at the
time of discovery not an equally significant relationship with Florida?
The particular facts of the case gave little scope to the place where the
relationship, if any, between the parties was centered. An Ohio corporato this action took place in the states where the manufacturing and marketing of the asbestos-containing products was carried forth." Answer Brief on the Merits for Respondent
Carmella Meehan at 26.
Logically it would seem that the suppliers' failure to attach adequate warning labels to
products would occur either at the place of manufacture or where the products are put into
the stream of commerce. Cf. In re "Agent Orange" Prod. Liab. Litig., 580 F. Supp. 690
(E.D.N.Y. 1984). In that case, in the course of its conflict-of-laws analysis, the court considered the injury-causing conduct factor of RESTATEMENT (SECOND) § 145(2) and said:
The conduct causing the injury was the manufacture of Agent Orange by the defendants and the alleged failure by the defendants to warn the government of the
dangers of Agent Orange. Agent Orange was manufactured in factories in ... [various states and countries] .... It is difficult to pinpoint any particular states as
the location of the failure to warn since what is alleged is inaction, not action.
However, the meetings and conferences which plaintiffs allege furthered what they
refer to as the "conspiracy of silence" took place in the various states where defendants have their principal place of business.
Id. at 700-01. From the opinions in Meehan, it did not appear that defendants manufactured the asbestos products involved in New York or that any of defendants had its principal place of business there. See Meehan, 523 So. 2d at 141 (majority and dissenting opinions); see generally 5 F. HARPER, F. JAMES & 0. GRAY, THE LAW OF TORTS § 28.32A (1986).
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tion manufactured the injury-causing product in Ohio. By chance,
Meehan was exposed to that product in New York where he lived and
worked at the time; by chance, he was living in Florida when it first became apparent that he had suffered injuries from this exposure. Meehan's
widow brought suit in Florida against the defendant, Celotex, a Delaware
corporation that had stepped into the shoes of the original manufacturer
through a series of corporate acquisitions and that was present and doing
business in Florida. Whatever the "center" of a relationship between parties is-and the court's opinion contained no discussion of this abstraction-no obvious one existed here.
The facts provided little basis for the court's conclusion that the significant relationships added up to New York rather than Florida. The contacts were either split between the two states, belonged to neither, or
were too diffuse to be of help. The chief flaw in the majority's arithmetic
was attempting to decide where Meehan's cause of action for injury arose
without first deciding what constituted his injury. Meehan presented the
rather rare situation in which the place of injury was not a given, but
itself lay at the heart of the dispute.
For a better sense of what Meehan involved, consider two hypothetical
situations. Suppose first that a New York resident purchases a car from
his local New York dealer. The car, manufactured by General Motors
("GM") in Michigan, has a design defect. The owner drives the car for a
time without incident, then is seriously injured in an accident in New
York caused by the defective design. Some time after the accident, the
owner decides to move permanently to Florida. There he brings a products liability suit against GM to recover for his injuries. In the second
case, suppose the same facts except that this time, before experiencing
any difficulty with the car, the owner moves permanently to Florida, taking the car with him. Some time after becoming a Florida resident, he is
injured in an accident in Florida, again caused by the design defect.
What makes these two hypotheticals so simple is that everyone understands what the injury consists of and where it occurred. In the first case,
it is obvious that the owner's cause of action arose in New York at the
time of the accident, even though he subsequently moved to Florida; in
the second, that it arose in Florida, even though he purchased the car in
New York while he was living there. If there happened to be a statute of
limitations issue in the case, it would be easy to say that a Florida court
would borrow the New York statute in the first case but not in the
second.
Meehan's case far more closely resembles the second than the first of
these hypotheticals. Like the car owner, he unknowingly brought something unreasonably dangerous with him when he moved permanently to
Florida. He had suffered no injury at the time he left New York, and it
was by no means certain that he ever would. Some persons exposed to
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asbestos dust develop asbestosis, lung cancer, or mesothelioma; some do
not. s82 Some car owners have accidents caused by their car's defective design; some do not. In the second, or Florida variation, is it relevant that
the car owner purchased his car in New York, from a New York dealer, at
a time when he lived in New York? Is it relevant that Meehan, while he
was living in New York, was exposed to a substance that might or might
not cause him injury at some indeterminate time in the future?
The only thing that makes some sense of the sketchy analysis in
Meehan is the never-articulated assumption that Meehan suffered injury
in New York where he was exposed to asbestos dust and that his cause of
action arose, ripened, and expired there long before he became a permanent resident of Florida. This point is reinforced by the weight the majority gave to the views expressed by Judge Schwartz in the court below:
Chief Judge Schwartz dissented, stating: "The court's decision has resuscitated an action which has been barred for over thirty years in New
York, where the defendants' allegedly wrongful acts took place.". . . He
reasoned that "to vindicate the very basis of section 95.10-we must look
to the law of the place where the wrongful act occurred and, under that
law, the limitations period was simultaneously initiated." .

.

. Judge

Schwartz argued that this interpretation carried out the purpose of a
borrowing statute "'which is to give a cause of action no greater life in
the forum jurisdiction tha[n] it would have in the state whose substantive law is to be applied.' "32i'
Apart from its arguably erroneous assumption that the wrongful acts occurred in New York, Judge Schwartz's argument, like the court's, holds
only by assuming its own conclusion-namely, that the cause of action
arose in New York. This necessarily implies that Meehan's injury occurred there at the time of exposure.
Whether this was the court's unarticulated premise and, if so, why it
indulged it, cannot be known. The only clue is the statement that the
purpose of section 95.10 is "to discourage 'forum shopping' and the filing
of lawsuits in Florida that have already been barred in the jurisdiction
where the cause of action arose.

'

30

3

This uncontroversial statement of

purpose is hardly helpful in determining whether Meehan's cause of action arose in New York or Florida. Certainly no one contended that he
moved to Florida eight years before he knew he was ill so that he could
maintain an action there that could no longer be maintained in New
328. See the cases and authorities cited and discussed in Justice Barkett's dissenting

opinion, 523 So. 2d at 149-51 & n.2. See generally P. BRODEUR, supra note 327.
329. 523 So. 2d at 145 (quoting Meehan v. Celotex Corp., 466 So. 2d 1100, 1105-06 (Fla.
3d Dist. Ct. App. 1986)).

330. Id. at 143.
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York. Perhaps the court feared that permitting Meehan's suit would
make Florida a Mecca for the thousands of persons who at one time or
another have been exposed to asbestos and who want to be certain that
they have a forum in which to sue should they develop asbestosis or related diseases.
What is not conjecture is that the court's contact-counting method led
to a highly subjective, unpredictable, and logically indefensible result at
complete variance with the plain text of the Restatement. The court
fudged the place of injury, a highly relevant contact, particularly when
coupled with Meehan's domicile for the nine years preceding his death. It
counted an irrelevant contact, the domicile of Meehan's employer, while
not counting another obviously relevant one, Meehan's domicile at the
time of discovery and that of his widow. It carelessly ascribed the place of
injury-causing conduct to New York. It did not mention that hone of the
defendants were domiciliaries of New York or had their principal places
of business there. And it begged the critical question of what constituted
Meehan's injury-a question that reappeared by necessary implication
only in the ultimate conclusion. Lost somewhere in this obfuscatory approach was the predicate of section 145(2)-the only Restatement section
relied upon in the opinion-which states that the four contacts of that
section are "to be taken into account in applying the principles of section
6 to determine the law applicable to an issue.11 3 1 Section 6 itself-the

Restatement's single most important section-was mentioned only as
part of the quotation of section 145(2); the court did not otherwise use or
refer to it. Most certainly its principles were never applied.
If they had been, the majority's opinion might then have resembled the
one written by Justice Barkett in dissent. She began by correctly using
the Restatement's terminology, stating that "the only issue to be resolved
is what state has the most significant relationship to the cause of action
and the parties in each of the three cases."332 The significant relationship
test, she argued, had to be applied "in its totality. '333 She then proceeded
to take the majority to task on several counts. First, the court had focused "almost exclusively on the place of exposure, apparently finding
insignificant the place where the injury occurred or manifested." ' ' Not
only did this ignore the well-established injury-on-discovery rule of Florida,83 it also ignored "the unique features of occupational diseases, such
331.

RESTATEMENT (SECOND) §

145(2).

332. 523 So. 2d at 148 (Barkett, J., concurring in part & dissenting in part).
333. Id.
334. Id. at 148-49.
335. Id. at 149 (quoting Seaboard Air Line R.R. v. Ford, 92 So. 2d 160, 164 (Fla. 1956));
cf. Urie v. Thompson, 337 U.S. 163 (1949) (adopting injury on discovery rule); Borel v.
Fibreboard Paper Prods. Corp., 493 F.2d 1076, 1101-02 (5th Cir. 1973), cert. denied, 419

FLORIDA CONFLICT OF LAW

19891

as the asbestos-related diseases, which develop after long incubation periods."' 1 She pointed out that there was no escape from determining what
constituted the injury in these kinds of cases-whether exposure, onset,
or discoveryS3 7-and stressed that in making that determination the fact
had to be borne in mind that "not everyone
who inhales asbestos fibers
8' s
develops an asbestos-related disease.

3

She turned next to the majority's complete failure to take into account
the choice-influencing considerations of section 6, stating quite correctly
that the contacts of section 145(2) had to be "evaluated with an eye to"
these factors. 33 She distilled in a single paragraph the relevant policies
underlying the laws of Florida and New York and the respective interests
of the two states in the application of those laws:
Several of ...[the section 61 criteria are applicable here. For example,
Florida clearly has an interest in protecting its residents from the

hazards of occupational disease and allowing resident victims a right of
action in such cases, based not upon the time of exposure but upon the
victim's reasonable discovery of the disease. In light of New York's recent legislation, New York has the identical interest and policy. In fact,
the recent legislation indicates that New York now favors the plaintiff's
right to sue in such actions over the defendant's right not to be subjected
to such suits even when the incubation period of the disease is great.
Thus, there is no countervailing policy consideration
to the forum's [sic]
40
state's interest in allowing this action to proceed.3

Justice Barkett recognized, in other words, that the relevant policies of
the two states had become the same with New York's passage of its oneyear revival statute; that Florida was strongly interested in the application of its discovery rule to permit the maintenance of a Florida resident's
suit to recover for the wrongful death of her husband, also a Florida resident; and that New York, at least for the time being, had no interest in
the application of its exposure rule to bar such an action. Though she did
not employ the term "false conflict," she described one as patently false
as Bishop in the course of her analysis.
Considering the third contact of section 145(2), she made the telling
point that no genuine conflict of laws existed even without New York's
passage of the one-year revival statute." ' So far as the record disclosed,
no defendant was sufficiently connected with New York, either at the
U.S. 869 (1974).
336. 523 So. 2d at 149 (Barkett, J., concurring in part & dissenting in part).
337. Id.
338. Id. See id. at 149-51 & n.4.
339. Id. at 151.
340. Id.

341. Id.
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time of exposure or the time of suit, to claim the protection of its exposure rule.
Although I have been unable to discern from the briefs exactly where
Celotex's principal place of business was at the time of exposure or where
it is at the present time, Celotex clearly is a Florida resident at present.
At the time of Meehan's exposure, Celotex apparently had no connection
with the disease-causing asbestos at all. The asbestos was manufactured
by Philip Carey, an Ohio corporation whose successor Celotex subsequently purchased. In terms of this factor, it is difficult to see what interest New York has in the action at all.
.. . [W]e do not know for purposes of the strict liability claim where
the conduct causing the injury occurred, i.e., we do not know where the
product was manufactured. It does appear, however, that the asbestos
was being manufactured and marketed
by an Ohio corporation, not a
4
New York or Florida corporation.

As Currie might have said, New York's legislature intended the defendant-favoring exposure rule for the benefit and protection of those defendants with whose welfare New York was legitimately concerned-namely,
those who were residents or domiciliaries of New York (or possibly, with
corporations, those having their principal places of business there). None
of the defendants had such a relationship with New York.
Concluding that the lower courts had erred in applying the obsolete lex
loci delicti rule and that the facts in both Meehan and Nance were insufficiently developed to permit a proper application of the Restatement
test, Justice Barkett would have remanded both cases to the trial courts
for further proceedings. 8 She concurred in the court's disposition of Colon. Though she did not discuss the case, the reason seems obvious in
light of her analysis of the other two. Tennessee had no interest in the
application of its statute of limitations since it was not the forum and
none of the parties-plaintiff or defendants-were residents or domiciliaries of that state. Even if the place of injury was defined as the place of
discovery, the fact that injury occurred in Tennessee, without more,
would be as fortuitous as the crash of Florida Specialty Paint's airplane
on South Carolina soil in Bishop.
Meehan, properly analyzed, was a much simpler case than at first blush
appeared, given the sharp and irreconcilable conflict between the substantive local rules of New York and Florida for fixing the time and place
of injury in the case of diseases caused by exposure to asbestos. Relating
the contacts of section 145(2) in the first instance to the interest analysis
provisions of section 6 would have shown the court, as Justice Barkett
342. Id.
343. Id. at 151-52.

1989]

FLORIDA CONFLICT OF LAW

859

demonstrated, that the relevant policies underlying New York's exposure
rule were not implicated-first because none of the parties in the case
was sufficiently related to New York to claim the protection of that rule,
and second, because at the time the case was decided, no real conflict
existed between New York's policies and those reflected in Florida's discovery rule: they had become congruent by virtue of the enactment of the
one-year revival statute. Conversely, because Carmella Meehan was a
Florida resident, as was her husband during the last nine years of his life,
the plaintiff-favoring, compensatory policy reflected in Florida's rule delaying accrual of a cause of action until discovery would have been furthered by its application. Florida was the only interested state, and the
court should have applied Florida law.
Meehan was a conflict as false in its way as Bishop. It is nevertheless
instructive to ask how the court might have resolved the case had New
York not changed its policy with the revival statute and had defendants,
by virtue of domicile, residence, or principal place of business, had some
basis for claiming the protection of New York law-if the case, in other
words, had been a true conflict.
The arbitrary place-of-injury approach that the supreme court seemed
to adopt in Olsen and Piccolo and that Chief Justice Schwartz so perceptively and imaginatively argued for in his Valsecchi dissent would result
in the application of Florida law. There is simply no escape from the
medico-legal reality stressed by Justice Barkett that exposure to asbestos
does not inevitably cause injury in the form of asbestosis, mesothelioma,
or lung cancer. Without injury no cause of action can "arise," in New
York or anywhere else. Charles Meehan would have been laughed out of
court if he had sued the asbestos manufacturers in 1946 for damages
stemming from a nonexistent injury. We can argue somewhat more fruitfully whether medical onset (the Virginia rule) or discovery (the Florida
rule) makes more sense in terms of defining what constitutes injury in
these cases, though even here it seems unfair to hold a plaintiff to a medical fact of which he is unaware since it is his burden to consult a lawyer
and set the process of a lawsuit in motion before the statute of limitations
runs. The New York exposure rule, however, is fiction, pure and simple. It
is reminiscent of the kind of nineteenth-century judicial mentality that
could, with cold calculation, sacrifice lives to economic progress and industrial growth. 34 Pushed to it, the court would have to take the position
that Meehan's injury occurred in Florida and thus that Florida law would

apply.
Alternatively, the court might attempt the kind of subjective interest344. See, e.g., Farwell v. Boston & W.R.R., 4 Mass. (49 Met.) (1842) (Shaw, C.J.); Alabama Great S.R.R. v. Carroll, 97 Ala. 126, 11 So. 803 (1892).
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weighing approach that characterized the decision in Stallworth'"-one
involving a comparative evaluation of the conflicting laws in terms of the
wisdom of the policies they reflect or the relative strength with which
those policies are held. If it did so, it would have considerably more difficulty in deciding whether New York's or Florida's interests were "most
deeply affected." Clearly the policy underlying New York's injury-on-exposure rule would be legitimately implicated by the assumed corporate
presence of the defendant within the state as well as by the possibility
that its wrongful conduct might then have occurred there. The rule that a
cause of action arises when a force that ultimately produces actionable
injury impinges on a plaintiff's body-no matter how speculative or distant in the future that injury may be-is certain and administratively
convenient. It is far easier to say when Meehan last inhaled asbestos dust
than to pinpoint the time when cancer first invaded his body, much less
the day when he knew or should have known that he was ill. 'Coupled
with the legislatively prescribed statute of limitations, the exposure rule
operates to outlaw stale claims, a result so meritorious and salutary in the
perception of the New York Court of Appeals that it has clung to it for
over fifty years. In 1936, that court said in a dust-inhalation case cited by
the Meehan majority, that "[tihe statute of limitations is a statute of repose. At times, it may bar the assertion of a just claim. Then its application causes hardship. The Legislature has found that such occasional
'8
hardship is outweighed by the advantage of outlawing stale claims." "4
Why the balance might be struck in this fashion was amplified in a
1963 decision, Schwartz v. Heyden Newport Chemical Corp.,' , in which
the court reaffirmed its adherence to the exposure rule:
While the plaintiff's equities are greater in ...[a latent injury] case, it
was presumably pursuant to a determination that the interests of an occasional claimant were subordinate to society's interest in repose that resulted in the Statute of Limitations in the first place .... Apparently
the rarity of such unfortunate cases ... did not outweigh the disadvantages of imposing a possible exception to the grant of repose to every
person and industry who could be a potential defendant. It is hard to say
for certain, but perhaps the possibility of feigned cases against unprepared defendants and the difficulties of proof in meritorious cases led to
a decision that society is best served by complete repose after a certain
number of years even at the sacrifice of a few unfortunate cases.
...[Cihange in this area has been thought by us to be the responsibility of the Legislature. Our court has no facilities to inquire into the
345. See supra text accompanying notes 267-89.

346. Schmidt v. Merchants Despatch Transp. Co., 270 N.Y. 287, 200 N.E. 824, 827-28
(N.Y. 1936).
347.

12 N.Y.2d 212, 188 N.E.2d 142 (1963).
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incidence of hardship cases under the statute, nor the peculiarly legislative prerogative to balance the result of such an inquiry against the countervailing considerations of prudence and social tranquillity that are supposed to justify Statutes of Limitations."
Clearly the primary beneficiaries of this legislative and judicial admixture
are New York defendants. Since such a defendant would be present in
this true conflict variation of Meehan, application of the exposure rule
furthers its policies. Putting aside for analytical purposes the New York
legislature's recent suspension of the bar of the statute of limitations, it is
also clear that New York is strongly attached to those policies. The court
of appeals has repeatedly refused to recede from the rule in the face of a
number of focused challenges, including some involving asbestosis,
mesothelioma, and lung cancer. The New York legislature on several occasions has refused to act "in the face of strenuously advocated
alternatives."' 4 "
Florida, on the other hand, takes the far more logical position reflected
in its discovery rule: "until an occupational disease has manifested itself,
there has been no 'injury' to start the running of the statute."' " It has
chosen to strike the balance between just claims and repose in the opposite way with a rule whose policy favors plaintiffs and their recovery for
tortiously inflicted injury. Meehan had become a Florida domiciliary in
1969, eight years before he discovered his injury in Florida and nine years
before his death. Meehan's widow has been a Florida domiciliary continuously since 1969. So far as Florida is concerned, Meehan was injured in
Florida. The compensatory policy of Florida's rule would be furthered by
the rule's application. It is hardly necessary to add that the policy of
compensating a Florida resident for injuries tortiously inflicted in Florida
is strongly held.
How, then, should this "legal dogfal-to use Judge Schwartz's happy
1
phrase from Valsecchis"-be
resolved? Do the other choice-influencing
considerations of section 6 help? With an interest-weighing, subjective
approach, several of these factors-the needs of the interstate system,
certainty, predictability, uniformity of result, and ease of determination-seldom seem influential. Courts that favor this approach are willing
to sacrifice these values to the overriding search for justice in the larger
sense. The "justified expectations of the parties" factor cuts both ways:
the defendant would contend that it justifiably relied on New York law in
its expectation of immunity from stale claims resulting from products
348. 188 N.E.2d at 145.
349. Id.
350. See Seaboard Air Line R.R. v. Ford, 92 So. 2d 160, 164 (Fla. 1956).
351. Proprietors Ins. Co. v. Valsecchi, 435 So. 2d 290, 303 n.11 (Fla. 3d Dist. Ct. App.
1983) (Schwartz, C.J., dissenting).
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manufactured and sold in the 1940s; the plaintiff that, as a Florida resident, she expected to recover for her husband's death, caused by an injury that occurred in Florida and that did not exist in fact until almost
thirty years after the New York statute of limitations had run. Compensation for tortious injury, the basic policy underlying this field of law,
would weigh in favor of applying Florida law. But the short answer is that
the other choice-influencing considerations of section 6 are hardly decisive in resolving the dogfall. We are left pretty much where we began-with the laws and underlying policies of two states at odds and both
legitimately interested in the application of their laws to further those
policies. If anything, the analysis thus far suggests the virtues and the
utility of an arbitrary, place-of-injury approach for these kinds of difficult
cases.
If we put that possibility aside, there is really no alternative at this
point to a kind of subjective decision making that, no matter how it is
rationalized, will reflect a particular court's deep-seated, inarticulate, perhaps even unconscious biases. In this case, Florida is the forum; plaintiff
and her decedent are or were residents of the state; and the application of
Florida law would further the basic, compensation-oriented policy of
twentieth-century tort law. All of the familiar biases coalesce to favor the
application of Florida law. We might predict that outcome simply because so many courts have found it irresistible in similar cases. We might
take the Reporter at his word, too-that the choice-influencing factors of
section 6 are not intended to be an exclusive enumeration 8 5 -and add
Professor Leflar's "better law" criterion, the thrust of which, as he says, is
that courts tend to prefer results that make good socio-economic sense for
the time when decisions must be made.353 Can there be much doubt that
Florida's rule is "better," given the scientific reality that inhaling asbestos
dust does not inexorably lead to injury; that injury, if it occurs, may not
appear for twenty-five years or more; and that until there is an injury,
there are no damages and thus no basis for a lawsuit?'"
It is certainly not difficult to imagine Florida's courts of appeal taking
some such route to the application of Florida law. The supreme court,
however, is another matter. Given the ease with which the court chose
New York law in Meehan-a false conflict in which New York had no
interest in the application of its law-there is not much doubt it would do
352. See RESTATEMENT (SECOND) § 6, comment c.
353. See supra note 141 and accompanying text.
354. A practical illustration of this simple proposition can be found in the tortuous and
unconvincing efforts of the New York courts over the years to justify clinging to the exposure rule-compare, e.g., Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 212, 188
N.E.2d 142, 145, 237 N.Y.S.2d 714 (1963), with id. at 145-46 (Desmond, C.J., dissenting)-and in the ultimate repudiation of the rule by the New York legislature.
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the same if the conflict were true. This would be entirely consistent with
the court's long history of comity-based decision making in this area. For
almost fifty years, in one way or another, the court has managed to decide
most tort choice-of-law cases in such a way as to end with the application
of the law of some other state, thereby suppressing the policies embodied
in Florida law and usually disadvantaging Florida residents.8 55 If we want
to distill a rule of decision for Florida, we could hardly do better than say
that whenever possible, the Florida Supreme Court will apply the law of
some other state. This is a strange bias, and a strange kind of decision
making. It may be unique in the United States. Perhaps a "latinism"
should be coined to describe it-lex loci alterius.
IX.
Meehan was a regrettable decision, and is not a happy note on which to
end this account of eight years of decision making in Florida with the
method of the Second Restatement of Conflicts. Since 1980, a great deal
has been written on the slate wiped clean by Bishop. The supreme court
at least cleared the way there for sensible disposition of the great class of
cases known as false conflicts-those in which the inflexible rule of lex
loci delicti was so prone to produce sterile and unsatisfactory results-and the courts of appeal have not been loath to take advantage of
the freedom thereby conferred. Beyond that, the court has made little
effort to come to grips with the complexities of its own chosen methodology and has thus given little in the way of guidance to Florida's lower
courts. Its few decisions since Bishop have not been doctrinally consistent, and it has yet to supply answers to some very basic questions. There
is presently nothing approaching certainty, uniformity, or predictability
in Florida for choice of law in tort cases. At the present pace, a considerable amount of decision making, much of it unnecessary, will have to occur
before there is.
Apart from its apparent lack of concern with doctrine, what is most
difficult to understand about the supreme court's decision making has
355. See Myrick v. Griffin, 146 Fla. 148, 200 So. 383 (1941) (applying Alabama law);
Hopkins v. Lockheed Aircraft Corp., 201 So. 2d 743 (Fla. 1967) (applying Illinois law);
Colhoun v. Greyhound Lines, Inc., 265 So. 2d 18 (Fla. 1972) (applying Tennessee law to tort
aspect of claim); State Farm Mut. Auto. Ins. Co. v. Olsen, 406 So. 2d 1109 (Fla. 1981) (applying Illinois law); Hertz Corp. v. Piccolo, 453 So. 2d 12 (Fla. 1984) (applying Louisiana
law); Celotex Corp. v. Meehan, 523 So. 2d 141 (Fla. 1988) (applying New York law); Celotex
Corp. v. Nance, 523 So. 2d 141 (Fla. 1988) (applying Virginia law); but see Astor Elec. Serv.,
Inc. v. Cabrera, 62 So. 2d 759 (Fla. 1952) (following lex loci delicti and applying Florida law
to litigation arising out of Florida accident); Bishop v. Florida Specialty Paint Co., 389 So.
2d 999 (Fla. 1980) (no choice-of-law decision, but presumably Florida law would have applied); Celotex Corp. v. Colon, 523 So. 2d 141 (Fla. 1988) (applying Florida law).

MERCER LAW REVIEW

[Vol. 40

been its readiness to apply the law of some other state at every possible
opportunity, suppressing in the process the policies embodied in Florida
law-whether legislative or judicial-and usually the interests of individual Florida litigants as wellP 6' This tendency was unexceptional enough
in the days of lex loci delicti, though even there we must wonder at the
court's reluctance to employ escape devices when other courts around the
country were routinely doing so, at the unusual and abrupt reversal of
direction taken on rehearing in Hopkins v. Lockheed Aircraft Corp.,3
and at the length of time it took the court to cast Florida's lot with the
choice-of-law revolution. But Olsen did not have to end as it did, given
the court's conceptualization of the issue, nor was it necessary in Piccolo
to suppress an admittedly controversial but undeniably strongly held policy of the Florida legislature without any discussion whatever. There was
certainly no need in Meehan, most egregious of all, to manufacture a contact count that would permit the application of New York's statute of
repose despite the fact that the case was a patently false conflict in which
none of the defendants had any claim to the protection of New York law.
With Olsen and Piccolo it was at least possible to ascribe to the court a
principled basis for its decision making-the use of a place-of-injury presumption as an arbitrary solution for cases of true conflict. But Meehan
and its "significant relationship criteria," divorced from the choice-influencing considerations of section 6 generally and its interest analysis provisions in particular, have blown that boat out of the water. We are left to
ponder why Florida laws and the policies they embody must always yield
to those of other states. The court's passivity is striking; perhaps a psychologist or sociologist could explain it. It is enough to say that neither
the Second Restatement nor the Constitution requires the anti-Florida

356. There can be little doubt that Florida, like New York and California, has achieved
the dubious distinction of being a "cutting edge" state. Florida today confronts every prob-

lem and imaginable challenge that accompanies modern living in this nation. Pressures intensify daily. Other states will watch Florida with interest as it deals with these conditions.
An exaggerated concern for comity, reflected in a conflicts rule that usually prefers the laws
and policies of other states, is an inappropriate handmaiden for a state in this position. In

this regard, the observations of then Chief Justice Adkins in Gillen v, United Servs, Auto.
Ass'n, 300 So. 2d 3 (Fla. 1974), seem apposite. Gillen was a conflicts case in contract in
which the public policy exception to the "place-of-contracting rule" was invoked to permit
Florida residents to recover damages against their insurance company. Writing for the court,

he said: "While comity is in theory a beneficial exercise in interstate harmony, it may not be
used for an improper purpose. The goal of comity is institutional cooperation, not private
enrichment .... Public policy requires this Court to assert Florida's paramount interest in
protecting its own from inequitable insurance arrangements." Id. at 6, 7. Of like import are
the remarks of Justice Shaw in his dissenting opinion in Hertz Corp. v. Piccolo, 453 So. 2d
12, 16 (Fla. 1984) ("Florida courts ... will depart from the rule of comity for the purpose of
protecting the citizens of this state or enforcing paramount rules of Florida public policy.").
357. 201 So. 2d 743 (Fla. 1967).
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bias that has characterized the court's decision making to date.
After Olsen and especially after Piccolo, it seemed fair to say that in
cases in which two or more states could assert legitimate interests in the
application of their laws, the choice would fall to the state where injury
occurred, primarily for reasons of certainty, predictability, uniformity of
result, and simplification of the judicial task. Though not articulated in
the opinions, this approach had the added virtues of most closely approximating conflicts justice-a neutral and principled way of first choosing
the governing law-and of recognizing and deferring to the legitimate interests of other states, thus contributing to the maintenance of interstate
order and harmony. Though it would not have pleased everybody, there
would have been much to commend such an approach.358 Meehan, however, repudiates all that Olsen and Piccolo seemed to stand for. After that
case, it is clear the court has not yet reached the stage of considering
whether to take an arbitrary or rational approach to the resolution of true
conflicts; in reading section 6 and its interest analysis provisions out of
the Second Restatement, the court has left itself with no technique for
recognizing either false or true conflicts, much less resolving the latter
when they arise. It is a little stunning to realize that now, with Meehan's
method, the application of South Carolina law conceivably could resolve a
paradigm false conflict like Bishop.8s
It is difficult to believe that the supreme court has given much thought
to the method of the Second Restatement. Despite several prime opportunities, the court has chosen to review only three cases since Bishop.
The sleight-of-hand disposition of Piccolo all but obscured the significant
choice-of-law question there involved. From a methodological point of
view, Meehan and Olsen are polar opposites, utterly inconsistent with
one another except that both end by applying the law of some state other
than Florida. In Meehan the court's focus narrowed to the contacts of
section 145(2). Collectively these form the "significant-relationship criteria," the application of which, according to some arcane, unpredictable,
and highly subjective calculus, will yield a judgment as to which state's
law governs in any particular case.
It is conceivable that the court's studied refusal to see the relationship
between the contacts of section 145 and the relevant policies underlying
ostensibly conflicting rules of law is more shrewd and deliberate than unwitting. On the face of it, this seems doubtful. If it were so, it would have
358. See Southerland & Waxman, supra note 8, at 549-58.
359. Compare the comment of Chief Judge Schwartz in Valsecchi, 435 So. 2d at 299 n.8,
that "Bishop did not hold that the lex loci might not be applied, upon proper analysis, in
the case itself." (emphasis in original). Two of the four contacts of section 145(2)-the place
of injury and the place of injury-causing conduct-would fall immediately to South
Carolina.
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at least the crude virtue of avoiding the complexities inherent in interest
analysis. Interest analysis is not a universal solvent for problems of choice
of law, and if this study has given that impression it has considerably
overshot its mark. Interest analysis is itself a highly subjective, highly
manipulable process.3 00 Anyone familiar with the so-called "ordinary"
processes of statutory interpretation knows that the purposes that a statute is supposed to serve and the policies that underlie it are often vague,
undefined, or simply obscure. Even when there is a reliable, easily discoverable legislative history-typically not the case with legislation at the
state level-that history may be utterly at odds with the seemingly plain
language of the statute. Facially plain language may be subtly glossed
with judicial and administrative interpretations. Original known purposes
may disappear in response to changed conditions and new ones take their
place. As the critics of interest analysis have pointed out, legislators typically legislate with only the domestic situation in mind; they give no
thought to the reach of a statute in the marginally occurring conflict-oflaws case. Does it make sense even to speak of legislative intent in these
cases?36 '
All of this is troublesome enough when a court is construing the statutes of its own state. The task can approach the impossible when the laws
of some other state are concerned. Is a forum court to divine a statute's
purpose from its language only? From the statute's history, assuming that
resource exists and can be discovered? Or from what the courts of that
other state have said its purposes and policies are? In the absence of authoritative pronouncements, can a court permissibly attribute to the statute aims that it thinks it ought to serve if it is to make sense in the
particular case? There are no crystallized answers to these questions. Experience suggests, moreover, that courts are not above attributing purposes and policies to a law either to create or destroy governmental interests, depending on how they want the case to come out.3 " This
attribution is all the easier, as a case like Stallworth illustrates, when the
same rule fairly can be said to serve both loss-distribution and conductregulating purposes. 3
The malleability of interest analysis may suggest also that a court can
360. See, e.g., Reese, supra note 97, at 511.
361. For a detailed and searching critical evaluation of policy-oriented approaches to
choice of law, see T. DE BOER, supra note 12, at 457-83; see also Brilmayer, supra note 44.
362. Professor Reese asserts that "a reading of recent opinions leads to the almost inevitable conclusion that courts which purport to take a 'governmental interest' approach frequently engage in a judicial masquerade. In actual practice, they decide first upon the particular rule they wish to apply and then attribute policies to that rule that call for its
application." Reese, supra note 97, at 511. See also id. at 518.
363. See supra text accompanying notes 287-89.
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Warp and twist almost any conflicts case in tort into a true conflict, casting doubt on the utility of interest analysis generally and more particularly raising once again the question whether it can fairly resolve such
dogfalls when they are found to exist. Still, there is such a thing as good
faith. In a case like Stallworth, is not hard to say that the important
conflict was between the conflicting rules concerning vicarious liability
and that on that issue Louisiana had no interest in the application of its
law to protect a Florida owner. In the interest of completeness, the court
might have identified the interest that Louisiana did have, but it was
right in suggesting that whatever its nature, it was very slight in comparison to Florida's, given the particular facts of the case. The result, reached
really through interest analysis, was eminently sound.
A proper use of interest analysis would probably have produced a different result in Valsecchi,364 better or worse depending on one's orientation. The technique either did, or would have, easily, quickly, and correctly resolved Bishop (on its merits), Harrisv. Berkowitz,8 5 Andrews v.
Continental Insurance Co.,36" Krasnosky v. Meredith,3 67 and, perhaps
most critically, Celotex Corp. v. Meehan." Its usefulness in identifying
and disposing of false conflicts is hard to deny. As for true conflicts-at
least those in which the clash of policies is genuine and not manufactured
in the interest of result-oriented decision making-interest analysis can
tell a court that it is dealing with a difficult case and open the way to
serious thought about how these Gordian knots should be cut. Finally,
interest analysis is the most important component of the Second Restatement. It seems pointless to adopt this approach without making use of it.
In the main, Florida's experience with the Second Restatement in the
eight years since Bishop is congruent with the twentieth-century trend
toward deciding conflicts cases in ways that make good socio-economic
sense, consigning the search for conflicts justice to a decidedly secondary
role. Florida courts have used their new methodology not as a way of first
choosing the governing law in as fair and dispassionate a way as possible,
but as a means to the larger end of doing substantive justice, at least as
conceived by individual courts in individual cases. Whatever the approach is called, in other words, the actual decision making has been
highly subjective and result oriented. The harder question posed by the
Florida experience has to do with what this larger concept of "justice"
means. What are "just results," in a gross sense, so far as Florida's courts

364. See supra text
365. 433 So. 2d 613
366. 444 So. 2d 479
See supra note 123.
367. 447 So. 2d 232
368. 523 So. 2d 141

accompanying notes 218-59.
(Fla. 3d Dist. Ct. App. 1983). See supra note 123.
(Fla. 5th Dist. Ct. App.), reh'g denied, 451 So. 2d 847 (Fla. 1984).
(Fla. 1st Dist. Ct. App. 1983). See supra note 123.
(Fla. 1988). See supra notes 290-355 and accompanying text.
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and Florida's conflicts jurisprudence are concerned?
What we see, in looking at an admittedly short period of decision making, is a marked difference between the decisions of the courts of appeal
and the supreme court on this most fundamental of questions. To the
courts of appeal, in a rough collective sense, "justice" seems to mean
thorough and painstaking research, an appreciation of the method of the
Second Restatement, coupled with a willingness to engage it on its own
terms, and most importantly a healthy respect for Florida law and the
policies that it reflects. Not every case decided at the district court level
has resulted in the application of Florida law, but many of them have.
All of these characteristics stand in stark contrast to the supreme court,
whose sporadic decision making has generated opinions marked by brevity, inconsistency, and little apparent appreciation for the method of the
Restatement. In every case since Bishop the court has ended by applying
the law of some state other than Florida. This is a curious conception of
"justice." It is almost as if the court has not yet reconciled itself to the
loss of lex loci delicti, despite the lip service paid to the Second Restatement. Certainly the results it has reached thus far are better explained by
that rule than by anything contained in the Restatement. The court's historical concern for comity, its refusal to adopt the Restatement approach
for the resolution of conflicts cases in areas other than tort, and its hunger for certainty, predictability, uniformity, and ease in decision making,
lend support to that view. Whatever the justifications for a place-of-injury approach in cases of true conflict, there are none that come to mind
when false conflicts are concerned. With Meehan the court left itself no
way of distinguishing one from the other. Ironically, too, Meehan robbed
the court's method of the certainty, predictability, uniformity, and ease of
application that had characterized its decision making up to that point. If
the court really prefers the mindless simplicity of lex loci delicti, it would
be more honest and less confusing were it simply to say so.
About all that can be said of current conflicts doctrine in Florida is that
there are two conceptions of "justice"-one operating at the level of the
supreme court, the other in the courts of appeal. We should not despair,
however. If the last eight years are any indication, it is likely that the
district courts of appeal will continue to decide the great bulk of conflicts
cases in Florida and that they will shape the contours of this important
area of judge-made law with full appreciation for the possibilities inherent in the Second Restatement of Conflicts and with due regard for the
policies embodied in Florida law. Cases like Stailworth augur well for the
future, and Justice Barkett's dissent in Meehan serves notice that the
design of the Restatement will not be lost forever on the membership of
the court.

