Individual Liability in Georgia
Local Government Law: The
Haunting Hiatus of Hennessy
by R. Perry Sentell, Jr.*

I. BACKGROUND
Over one hundred years ago, a property owner brought to Georgia law a
complaint against the conduct of municipal officials.' The mayor and
members of the municipal council, plaintiff charged, had, without notice,
condemned his building as a nuisance and demolished it. Those officers
were responsible as individuals, plaintiff contended, for the harm thus
perpetrated.2
Reviewing a judgment for plaintiff, the Georgia Supreme Court evaluated defendants' position that for actions in their official capacity, they
were not liable as individuals. In deference to that position, the court acknowledged that "the law will protect municipal authorities, and shield
their persons from individual responsibility when in discharge of official
duty."'3 This policy of the law, the court expounded, was to foster the
officers' "fearless exercise of judgment;" and they could not be allowed
"to suffer for error of judgment in the exercise of those functions."4
The protection thus afforded municipal officials was not, however, absolute. They could not be permitted, the court qualified, "to invade private rights and demolish private property as a nuisance without due process of law."' The law's equally hallowed policy was "to protect the three
great absolute rights of all the people, personal liberty, personal security
* Talmadge Professor of Law, University of Georgia (A.B., 1956; LL.B., 1958). Harvard
University (LL.M., 1961). Member, State Bar of Georgia.
1. Pruden v. Love, 67 Ga. 190 (1881).
2. Id. at 190.
3. Id at 194.
4. Id. at 194-95.
5. Id. at 194.
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and private property."6 None of those rights ' could be "annihilated," the
court declared, "without due process of law.'
With countering legal policies in equipoise, the court focused upon the
controversy before it. The local government's abatement of nuisances was
judicial in nature, the court characterized, and adequate notice to affected individuals was "of the very essence of the trial."$ Reviewing evidence that defendants had failed to advise plaintiff of their meeting time,
the court agreed with the jury's finding of illegal and oppressive conduct.
Before affirming liability, however, the court reiterated that "the mayor
and council could not be held personally liable unless they acted either
maliciously, corruptly, oppressively, or without authority of law." The
problem before it, the court stressed, was that defendants "did act without complying substantially with the law in a most essential element of a
fair trial-notice of time and place-and thereby acted so as to oppress
.... 110 On that note, the court affirmed the municipal officials' individual responsibility to the property owner."
The supreme court's 1881 decision in Pruden v. Love' was assuredly
not the first in which the court had considered, or imposed, personal or
individual liability upon local government officers.13 Pruden was unique,
however, in providing the formulation that the early codifiers then transformed into legislative expression."' The resulting statute, precisely as
originally cast, survives today: "Members of the council and other officers
of a municipal corporation shall be personally liable to one who sustains
special damages as the result of any official act of such officers if done
oppressively, maliciously, corruptly, or without authority of law."' 5
For more than a century, therefore, the language of this statute has
provided the analytical pivot upon which the Georgia appellate courts
have evolved the principles for determining personal or individual liability of municipal officials.
The assessment for county officers is slightly more equivocal. On the
one hand, the courts have on occasion clearly assayed the statute evolved
from Pruden as sufficiently broad to govern in the county context. In
6. Id. at 195.
7. Id.
8. Id. at 192.
9. Id. at 193-94.
10. Id. at 194.
11. Id. at 195.
12. 67 Ga. 190 (1881).
13. See, e.g., McDougald v. Dougherty, 12 Ga. 613 (1853); Cook v. Mayor & Council, 54
Ga. 468 (1875).
14. See Sentell, Statutes of Nonstatutory Origin, 14 GA. L. REV. 239 (1980), reprintedin
P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 33 (1983).
15. O.C.G.A. § 36-33-4 (1987).
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Kitchens v. Jefferson County," for example, the court of appeals expressly engaged the statute to determine that a county commissioner and
a county warden might be charged with trespass. Focusing upon the construction of a road across plaintiff's cemetary lot, the court perceived defendants' conduct to trigger the statute's condemnation of "maliciously"
performed activities. Their acts, indeed, showed "such general disregard
of the right considerations of mankind as would make these officials per17
sonally liable.1

As late as 1975, the supreme court appeared in explicit concurrence.
Wilson v. Strange" featured controversy arising from an agreement between two county school boards for the transfer of particular students.
One of the litigated claims was for individual liability of county officials
for injury to particular students and parents."' Analyzing that claim
within the impositions of the Pruden statute, the court found "no evidence that any official acts were done 'oppressively, maliciously, corruptly, or without authority of law.' "120
Over the same period of time, however, the courts also operated in the
county sphere without reliance upon, or reference to, the Pruden statute
or analysis. The court of appeals' exercises in two well-known cases are
illustrative. Price v. Owen21 presented a claim for injuries suffered in an
automobile collision, charging the county prison warden with negligence
in permitting prisoners "'to roam the roads of this county and State at
large, without any guard.' ' The court launched its analysis by posting
"midway" between "judicial" powers and "ministerial" ones, those powers termed "quasi-judicial or discretionary." '2' Proceeding to delineate,
the court asserted that for a "ministerial duty," officers might be liable
for nonfeasance, misfeasance, mistakes, and neglects.2 For matters involving "judgment and discretion," however, there could be liability only
if the officer acted "wilfully, corruptly, or maliciously."' Always, the
court proclaimed, "the question depends on the character of the act."'
16. 85 Ga. App. 902, 70 S.E.2d 527 (1952).
17. Id. at 905, 70 S.E.2d at 530. "The petition set out a cause of action against the
individual defendants." Id.

18. 235 Ga. 156, 219 S.E.2d 88 (1975).
19. Id. at 156, 219 S.E.2d at 91. Named defendants were members of the county commis-

sion and the county board of education. Id.
20. Id. at 163, 219 S.E.2d at 95.
21. 67 Ga. App. 58, 19 S.E.2d 529 (1942).

22. Id. at 60, 19 S.E.2d at 531. Plaintiff's automobile had allegedly been struck by a
county truck driven by an intoxicated county prisoner. Id.

23. Id.
24. Id. at 60-61, 19 S.E.2d at 531.

25. Id.
26. Id. at 60, 19 S.E.2d at 531.
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As for the movement of county prisoners, the court viewed that matter as
one left to the warden's "wise discretion and control,""7 and sustained the
trial judge's dismissal of plaintiff's petition.2 That petition failed to show
that the warden "had been guilty either of wilfulness, fraud, malice, or
corruption; or that he had knowingly acted' 2wrongfully,
and not in accors
dance with his honest convictions of duty.
Providing intriguing contrast with Price,the claim advanced in Mathis
v. Nelson 0 also arose from a collision with county machinery, and
charged the warden with actual knowledge of negligent operation.3 1 Distinguishing Price in "two ways," the court first emphasized the warden's
"supervision and control ... of a subordinate who is actually running the
road machine . . . ,,13Involving the work's actual progress and manner
of performance, the warden's conduct was ministerial rather than discretionary, rendering liability dependent only upon negligence. Secondly, the
petitioner's allegation of the warden's actual knowledge of the danger was
sufficient to create (against general demurrer) "a jury issue as to whether
or not the defendant in fact ratified the acts of the driver of the tractor in
such manner as to make him personally liable for those acts."""
It was difficult to determine the precise logic in the bifurcated judicial
treatment of individual liability of county officers. The analytical challenge was to fathom the distance between the courts' operation independently of the Pruden statute and their operation evolving that statute. It
was possible, for example, to view the first as but a refinement of the
second. If the "official act" of the statute encompassed the "ministerialdiscretionary" dichotomy, then the distance may be fairly small, thus
leaving one to question the necessity for the separate operation. If no
such analogy was feasible, on the other hand, then the quandary as to the
basic difference reasserted itself, thus leaving one to wonder why there
should be a substantive distinction between municipal and county officers
in this respect. If, in any event, the two judicial operations were truly
unrelated, then one irrepressible point emerged with indomitable clarity:
27. Id. at 62, 19 S.E.2d at 532.
28. Id. at 63, 19 S.E.2d at 533.
29. Id.
If the warden, acting in good faith, merely erred in judgment, in not adopting
rules sufficiently stringent for the government and control of the convicts (as for
instance sending a guard along when they were employed outside the camp during
daylight hours), he would not on that account be held answerable.
Id.
30. 79 Ga. App. 639, 54 S.E.2d 710 (1949).
31. Id. at 640, 54 S.E.2d at 712. The claim emerged from plaintiff's son's collision with a
county road machine allegedly operated without lights at 5:30 a.m. Id.
32. Id. at 642, 54 S.E.2d at 713.
33. Id. at 643, 54 S.E.2d at 713.
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no case had ever so intrigued the courts with county officers as had the
Pruden case in respect to municipal officers.
This, roughly, constituted the domain of individual liability for local
government officers, as surveyed at the very conclusion of the 1970
decade.34
II. THE Hennessy HIATUS

Momentous movements begin with but a single event. In retrospect, it
turns out, the waning months of the 1970 decade witnessed such an event.
A high school student was injured when he fell through a glass door of the
school building." The cause of the fall, it was alleged, was a rug and mat
placed in some fashion at the door, resulting in a dangerous condition. It
was further alleged that the high school principal, having legal custody
and control of the premises, either knew or should have known of the
danger, but allowed the condition to exist under his direct supervision
and control. His conduct in this respect was negligent, it was charged, and
that negligence caused the student's fall and resulting injuries.
In the student's action to recover for his injuries,3e he apparently saw
little hope of piercing the then existing governmental immunity of the
county and county board of education. Accordingly, he named the high
school principal as sole defendant in the case, seeking the principal's personal liability for his alleged negligence. In response, the principal moved
to dismiss the action. The trial judge granted the dismissal, on the
grounds that governmental immunity likewise extended to the principal's
individual responsibility. It was the injured student's appeal of the trial
judge's dismissal that propelled Webb v. Hennessy37 before the Georgia
Court of Appeals.
The court of appeals initiated its brief disposition of the controversy by
not only narrowing to the relevant but also, it seemed, hinting its concern
with prior confusion. Thus, the court first discounted "[w]hatever rules
may have developed with respect to those functions variously called
34. See Sentell, Georgia Local Government Officers: Rights for Their Wrongs, 13 GA. L.
747 (1979), reprinted in P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 419 (1983). This article attempted to treat, as of that time, the subjects of personal liability, bond liability, insurance, and indemnity. As to personal liability, the article
analyzed a fairly representative portion of the litigation and concluded in rather unenlightening fashion that the law "has focused upon a large number of officers and functions, and
little about it yields to orderly analysis." 13 GA. L. REv. at 803.
35. 245 Ga. 329, 264 S.E.2d 878 (1980).
36. Id. at 329, 264 S.E.2d at 878 (reversing Webb v. Hennessy, 150 Ga. App. 326, 257
S.E.2d 315 (1979)).
37. 150 Ga. App. 326, 257 S.E.2d 315 (1979).
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'quasi-judicial,' 'legislative,' 'discretionary,' etc . . ."38
". Additionally, the
court put to one side "whatever may be the rule with respect to those
lawsuits against public officers in their official capacities. . . .", With its
approach cleared, the court turned directly to the case before it: an action
against an officer as an individual, generally maintainable "'at least in
connection with ministerial matters.' ,,, It remained only to classify the
"matter," and this the court accomplished by observing the complaints to
be "based upon the breach of ministerial duties in the maintenance of the
premises . . ... 1 Without further analytical ado, the court promptly reversed the trial judge's dismissal and held the action against the school
principal "not barred by the doctrine of governmental immunity."' "2
Taking the case, now styled Hennessy v. Webb,'43 on certiorari, a majority of the Georgia Supreme Court initially agreed that the "question" was
"the personal liability of a school principal for alleged negligence in carrying out his duties while in the 'legal custody and control' of the school
premises." The court also appeared in concurrence on controlling legal
principles. Thus, when officers are sued personally, "'the suit is generally
maintainable. . . .'", Moreover, "[a] different rule prevails in instances
where an officer ... is sued in his official capacity or where such officers
are sued for acting in areas where they are vested with discretion and
empowered to exercise judgment in matters before them."'
It was at this juncture in an otherwise placid opinion that the supreme
court abruptly diverged to dispute the court of appeals' perception of the
case in two critical respects. First, disagreeing not only with the lower
court but with its own original formulation,'7 the court denied that defendant school principal was being sued as an individual. Rather, the
court unaccountably reasoned, the action had been "brought against this
defendant solely because of the position he held and the duties imposed
upon him as a result of this position."'" "Indeed," the court insisted, "the
act complained of could only have been done in the official capacity of
38. Id. at 327, 257 S.E.2d at 316.
39. Id.
40. Id. at 328, 257 S.E.2d at 317 (quoting 57 AM. JUR. 2D Municipal, School, and State
Tort Liability § 95 (1971)).
41. Id.
42. Id.
43. 245 Ga. 329, 264 S.E.2d 878 (1980).
44. Id. at 329, 264 S.E.2d at 879.
45. Id. at 330, 264 S.E.2d at 879. "At common law, public officers were held personally
liable for their torts." Id.
46. Id.
47. See text accompanying supra note 44.
48. 245 Ga. at 332, 264 S.E.2d at 880.
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defendant." '4"

The court's second disagreement went to the character of defendant's
activities. "In effect," the court asserted, plaintiff alleged that the principal "failed to exercise sound judgment (discretion) in allowing. . . a hazardous condition to exist."50 The charged activity was "not ministerial in
nature" after all, therefore, "but is, rather, discretionary."" So
recharacterized, the conduct could only entail liability if done "wilfully,
wantonly or outside the scope of his authority.'5 Plaintiff's complaint
contained no such charge, the court maintained, but alleged only that defendant "negligently exercised his authorized discretion. ' "'
For all these reasons, the supreme court reversed the court of appeals'
reversal of the trial judge's dismissal, and held that "defendant is entitled
to governmental immunity."'"
Poised upon the threshold of the new decade, therefore, Hennessy v.
Webb unfolded a saga of multi-faceted intrigue. From the factual sequence encompassed, to the legal issues presented, the case begged for
attention; as demonstrated, attention was forthcoming. Preliminarily, it
may be observed, plaintiff's positioning of the controversy was completely
understandable. It was, indeed, a posture of last resort for righting an
alleged wrong for which the existing law of county immunity left no alternative remedy. If the action for personal or individual liability of the
county's officer could not succeed, plaintiff would be precluded from the
rejuvenating balm of tort. The trial judge, it will be recalled, envisioned
precisely that preclusion as the plaintiff's legal fate.
The court of appeals exuded little evidence of analytical difficulty with
the contest. The court, to be sure, acknowledged conceptual quagmires in
the subject domain, possibly signaling, indeed, a hint of impatience with
the development of function categories and with official-capacity lawsuits.
It was self-evident, however, that neither of those complications infected
Hennessy, a perfectly clear instance of individual liability for breach of
ministerial duties. In that unremarkable context, ordinary negligence provided the key to responsibility, and plaintiff's complaint assuredly
charged negligence sufficiently to avoid dismissal.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id. "Defendant is ... alleged to have allowed a condition to exist which he knew or
should have known was hazardous. This in fact is an allegation that he negligently exercised
his authorized discretion." Id.
54. Id., 264 S.E.2d at 881. Two justices dissented, one of them writing an opinion disagreeing per se with the discretion test, and further disagreeing with the test as applied by
the majority: "If this act is discretionary, then there are few others which will fall outside
such classification." Id. at 333, 264 S.E.2d at 881.
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The supreme court's rendition of Hennessy was somewhat unsettling.
As observed, the court differed both with the court of appeals, and seemingly with itself, over the question presented. After originally formulating
that question as one of defendant's personal liability, the court then persisted in reading plaintiff's allegations to charge misconduct in defendant's official capacity. Essentially, the court appeared to extract official
capacity from the fact simply that defendant was sued because of the
position he held and the duties which that position imposed upon him.
The problem with such a "test" is that it would render virtually impossible an action against a local government officer in other than his "official
capacity."
Another problem with the test was the court's own apparent unwillingness to rely completely upon it. Otherwise, why the remainder of the
opinion? If, under the test, the action actually was one against defendant
in his official capacity, the issue of liability was resolved. For in that
event, immunity protected the officer to the same extent that it protected
the county itself. Logically, the "ministerial-discretionary" dichotomy is
raised primarily in respect to the officer's individual liability. Thus, if the
charged conduct is ministerial, individual liability results from mere negligence; if discretionary, liability then requires conduct which is wilful,
wanton, malicious, corrupt, or the like. In Hennessy, therefore, the court
unnecessarily structured a double immunity for the officer: first, by holding the action one in his official capacity; and second, by characterizing
the charged conduct as discretionary.
The appellate treatment of Hennessy also classically exemplifies the
befuddling illusiveness of the ministerial-discretionary dichotomy itself.
To the court of appeals, the defendant's maintenance of the premises
clearly and unequivocally involved "ministerial duties."" To the supreme
court, precisely the same conduct was emphatically "not ministerial in
nature, but . . . rather, discretionary."' 6 Both courts were adamant on
the issue, and neither court proffered any resemblance of reason for its
characterization.
Perhaps the single most striking aspect of Hennessy, from its beginning
to its finish, was the utter absence of any reference to the statute"7 codified from Pruden v. Love." Neither the court of appeals nor the supreme
court mentioned the case, the statute, or any decision engaging the statute to resolve county officer individual liability. Against the background
previously sketched, therefore, Hennessy provided forceful affirmation of
an independent judicial approach to the issue, however tension-laden that
55. 150 Ga. App. at 328, 257 S.E.2d at 317.
56. 245 Ga. at 332, 264 S.E.2d at 880.

57. O.C.G.A. § 36-33-4 (1987).
58. 67 Ga. 190 (1881).
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approach itself appeared upon first acquaintance. That affirmation, in
turn, fortified the position that the two traditional judicial operations
were unrelated, a position which, in turn, propelled one final facet to the
forefront. Although unknowable at the time, Georgia law had, in those
early months of 1980, finally discovered its Pruden counterpart: its instance of all-consuming judicial intrigue with the individual liability of
county officers. The progeny of Hennessy v. Webb waited ominously in
the wings.

III. THE PROGENY OF Hennessy
In a relatively brief period of time, Hennessy v. Webb has stirred considerable activity in the appellate courts. Beginning almost immediately
and continuing to the present, that activity indicates the importance of
the issue to plaintiffs, to local governments, and to local government officers. The effort at evolution has primarily fallen on the court of appeals,
and the litigation has primarily concerned county schools. Neither point
is without exception, however, and an abbreviated attempt to canvass the
activity will hopefully provide useful perspective. The decade of the
1980's has been truly the decade of the progeny of Hennessy.as
A.

"Settling In"

In less than one year from the time the supreme court decided Hennessy, the court of appeals found it necessary to "interpret" the decision.
The occasion was Holloway v. Dougherty County School System," an action for injuries suffered by an elementary school child while standing on
a milk crate to drink from the school's water fountain. 1 Defendants in
the case included (and here plaintiff was explicit) "in both their individual and official capacities," members of the county school board, the superintendent of the system, and the principal of the school.62 Plaintiff
charged defendants with "wilful and intentional" causal "acts and omissions,"3 and appealed the trial judge's dismissal of his complaint. For the
court of appeals, therefore, the issue of Hennessy had returned home.
In a careful majority opinion, the full court first sketched the material
substantive perimeters. Actions against officers personally were "generally
59. Although the appellate courts appear to employ Hennessy interchangeably in the
domain of state officers and employees as well, the treatment here is restricted to the local
government context.
60. 157 Ga. App. 251, 277 S.E.2d 251 (1981).
61. Id. at 251, 277 S.E.2d at 252. Plaintiff was a six-year-old child and was injured when
the milk crate upon which she was standing overturned. Id.
62. Id. at 252, 277 S.E.2d at 252.
63. Id.
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maintainable,"" the court recalled, but this was not true in two other
instances: first, when an officer was sued in his official capacity, or second,
when the officer was in the exercise of "discretion" or "judgment.""' Instructively affording the matter the separate attention it deserved, the
court first disposed of the "official capacity" action. Affirming the trial
judge's dismissal of that action, the court explained that to the extent the
.immunity doctrine protected the governmental entity itself, the doctrine
likewise protected the officers in their official capacities."
Turning next to the distinctively different issue of "individual capacity," the court proffered the following interpretation of Hennessy: "[Tihe
exception to the general rule that. . . officers or agents sued in their individual capacities are not clothed with sovereign immunity is where 'the
acts complained of are done within the scope of the officer's [discretionary, quasi-judicial] authority, and without wilfulness, malice, or corruption.' ,,e7 Accordingly, Holloway presented two remaining questions: were
the acts complained of "discretionary," and, if so, had they been done
"wilfully, wantonly, or maliciously?"
Characterizing the targeted acts and omissions, the court again reverted
to Hennessy. That case held that the maintenance of school facilities fell
within the duty of providing public education, the court reasoned, and
thus "installation, maintenance and supervision of the water fountains on
school premises . . . are clearly, under Hennessy, 'discretionary.' "68
It was in respect to Holloway's remaining issue that the court emphasized the priority of procedure over substance. Projecting the point as one
of "greatest significance," the court stressed that defendants at the trial
had moved to dismiss rather than for summary judgment.70 A motion to
dismiss could not be granted, the court recounted, unless the complaint
disclosed with certainty that plaintiff "would not be entitled to relief
under any state of facts that could be proven in support of the claim."'
Unlike Hennessy, plaintiff in Holloway alleged that defendants' discreId.
65. Id. at 253, 277 S.E.2d at 253.
66. Id. at 251, 277 S.E.2d at 251.
64.

67. Id. at 253, 277 S.E.2d at 253 (quoting Hennessey v. Webb, 245 Ga. 329, 331, 264
S.E.2d 878, 880 (1980)) (emphasis in original).

68. Id. at 253-54, 277 S.E.2d at 253.
69. Id. at 254, 277 S.E.2d at 253.
70. One can but opine that if appellees filed a motion for summary judgment supported by any evidence of the absence of wilfulness, it would be exceedingly difficult for appellant to avoid summary judgment by presenting a genuine issue of

fact as to whether the appellees or any of them acted wilfully and intentionally in
view of the circumstances of this case.
Id. at 255, 277 S.E.2d at 254.

71.

d. at 254, 277 S.E.2d at 253-54.
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tionary acts were "wilful and intentional." ' Although, the court acknowledged, the allegation was "extreme," "meager," "conclusory," and "unlikely" of proof, s it nevertheless survived the motion to dismiss.
Accordingly, the court reversed the trial judge's decision "insofar as it
dismissed the action against the individual appellees in their individual
capacities."'"
It is little short of realistic to suggest that Holloway's "interpretation"
of Hennessy is as significant as Hennessy itself. In a measured and meaningful manner, the court of appeals was at pains to dispel ambiguity, delineate distinctions, detail specifics, and counsel procedural caution.
Deftly avoiding a conceptual blurring of "official capacity" and "individual capacity," the court simplified the approach to the former and strived
to unravel the analytical threads of the latter. Whether or not one cared
for the emerging precepts on individual liability of county officers, appreciation was clearly in order for the court's attention to both substance
and procedure. Indeed, whether or not one cared for the court's decision,
at least its basics were adumbrated in such fashion that constructive criticism was possible.
The court of appeals confronted two other relevant episodes in 1981,
the "shake-down" period for Hennessy's initial absorption into Georgia
law. Truelove v. Wilson" featured an action for the death of an elementary school student, struck by a falling metal soccer goal during a physical
education class. Among a number of defendants, plaintiff named several
county school officers individually, but whether they were sued in their
individual or official capacities was unclear.7s In reviewing the trial
judge's denial of defendants' motions for summary judgment, the court
relied for guidance almost exclusively upon Hennessy and Holloway. In
the process, moreover, the court further evolved two particular facets of
the development.
72. Id., 277 S.E.2d at 253.
The only distinction between the complaint in the instant case and that in Hennessy is that here appellant's complaint alleges that the "discretionary" acts and

omissions of appellees "were wilful and intentional," a circumstance which, under
Hennessy, would remove the cloak of sovereign immunity which would otherwise
insulate appellees from individual liability for acts and omissions.

Id.
73. Id. at 254-55, 277 S.E.2d at 254.
74. Id. at 255, 277 S.E.2d at 254. Six judges concurred, one judge concurred specially,
and one judge concurred in part and dissented in part. Id.
75. 159 Ga. App. 906, 285 S.E.2d 556 (1981).

76. Id. at 906, 285 S.E.2d at 557. Plaintiff sued some 15 defendants, including the county
school district, the county board of education, and various county school officers and employees. As to the named individuals, the court said they occupied the same position with

respect to immunity as the defendants in both Hennessy and Holloway. Id.
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Announcing summarily that defendants' charged acts and omissions
were "discretionary" and done in defendants' "official capacities," the
court probed the limitation on immunity effected by "wilfulness, malice,
or corruption."' 7 Attempting to profit from Holloway's lesson on this limitation, plaintiff had employed "the words and phrases 'wilful,' 'wanton,'
'reckless disregard,' and 'gross, wilful, wanton and reckless negligence.' ",7,
It was crucial to determine, therefore, whether those words and phrases
could activate the limitation: "Proof of wilful and wanton conduct will
remove the shield of sovereign immunity," the court differentiated,
"proof of negligence will not."'7 e Delving into both terminology and concepts, the court held plaintiff's allegations to "describe conduct which
could, at worst, be termed gross negligence." 80 But a difference in degrees
of negligence, the court asserted, did not reach the "element of intent,
actual or imputed, in 'wilful and wanton conduct.' "l Accordingly, plaintiff's allegations in this respect could not withstand motions for summary
judgment. 2
The second facet emerging for examination in Truelove derived from
Hennessy's formulation that discretionary conduct would forfeit immunity only if wilful or wanton, or "outside the scope of ... authority." 8
Seizing upon that notion, plaintiff alleged that one of the defendants (the
school principal) acted beyond his authority in obtaining the soccer goal
without approval from the school district. Affording both the notion and
the contention utmost seriousness, the court plumbed the recesses of the
county school administrative maze to conclude that actually the principal
had acted within his authority.6 4 Again, therefore, the court reversed the
trial judge's denial of summary judgment in favor of defendant.
77. Id. at 907, 285 S.E.2d at 558.
78. Id. at 908, 285 S.E.2d at 558. Said the court: "We do not find that effort to have been
successful." Id.
79. Id., 285 S.E.2d at 559. The court indicated its disapproval of the phrase "wilful and
wanton negligence," on grounds that "wilful and wanton" are the "opposites of negligence."
Id., 285 S.E.2d at 558.
80. Id., 285 S.E.2d at 559. "It is, at any rate, negligence." Id.
81. Id. (emphasis added). "Hennessy and Holloway make no distinctions between degrees of negligence. Nor shall we." Id.
82. Id. "The allegations of the complaint that the defendants were negligent are not
sufficient to withstand motions for summary judgment in support of which the defendants
presented uncontradicted evidence that they acted in public capacities in discretionary
roles." Id.
83. Hennessy, 245 Ga. at 332, 264 S.E.2d at 880.
84. 159 Ga. App. at 909, 285 S.E.2d at 559. Because the goal had not been ordered
through official channels nor donated specifically for use in the school curriculum, but
rather was procured through community agencies, the principal was not required to seek
prior approval. Id.
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The remaining case, Dillard v. Fussell,s elicited a far less elaborate
judicial disposition. There, plaintiff student sued a high school principal
and members of the county school board (apparently in both individual
and Official capacities) for an alleged wrongful suspension."6 Affirming the
trial judge's grant of summary judgment for defendants, the court relied
upon Hennessy and Holloway to deny any basis for proceeding "against
the defendants in their official capacities. . . ."87 Additionally, the court
viewed the principal's affidavit to establish that he acted neither beyond
his authority nor "wilfully, corruptly or maliciously."" "[A]t most," the
court would only concede, plaintiff's affidavit revealed that the principal's
suspension decision "was hurried and erroneous," insufficient, the court
declared, to "raise the elements vital to plaintiff's claim.""'
By the conclusion of 1981, therefore, it was obvious that new authority
had assumed watershed prominence in Georgia local government law.
What was to occur in the domain of individual liability for the foreseeable
future would be based upon, derived from, or tortured out of Hennessy v.
Webb. The questions were no longer if and whether, but rather how
much, how soon, and how sound.
B.

"Solidification"

In 1982, the supreme court paid a rare return visit to the scene of what
it had wrought two years earlier in Hennessy. Nelson v. Spalding
County" presented claims for personal injuries suffered in an intersection
collision, allegedly caused by a missing stop sign. 1 Although plaintiffs included as defendants both the county and the warden of the county
prison, the court at no point in its entire opinion gave any indication of
the capacity in which the warden was sued."" Rather, the court plunged
immediately into a discussion of the warden's alleged negligence: failure
to replace the missing sign, and failure to adopt more efficient office procedures for. correcting dangerous conditions. The court balanced those
85. 160 Ga. App. 382, 287 S.E.2d 96 (1981).
86. Id. at 382, 287 S.E.2d at 97. The principal was charged with wrongfully suspending
plaintiff from school for a period of three days, and the board members were alleged to have
knowingly upheld the principal's erroneous actions. Id.
87. Id. at 383, 287 S.E.2d at 98.
88. Id. It was at this juncture that the court appeared to turn to the issue of liability in
defendant's individual capacity. Id.

89. Id.
90. 249 Ga. 334, 290 S.E.2d 915 (1982).
91. Id. at 334, 290 S.E.2d at 917. The sign had been in place for several years, and there
was evidence that it had been missing from at least Sunday to Wednesday preceding the
accident. Id. at 334, 336, 290 S.E.2d at 917, 919.
92. The court's only mention of capacity came in respect to describing the warden's duties. Id. at 336, 290 S.E.2d at 918.
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charges against its ministerial-discretionary dichotomy from Hennessy,"
reiterating that "whether acts of a public official are ministerial or discretionary is determined by the facts of the particular case."94
Canvassing the evidence, the court viewed the warden's duty to encompass "maintaining and replacing stop signs and other traffic control devices.""6 More specifically, that duty was "merely to replace" missing
signs and "to erect new signs where others determine it is necessary."0
Once the warden was notified of a missing sign, his responsibility was to
replace it, the court elaborated, and "this duty does not involve the exercise of discretion on his part."' 7 Because replacing and repairing signs was
thus ministerial, the warden's alleged negligence in that respect became,
under the Hennessy formulation, a jury question. Accordingly, the court
reversed the trial judge's grant of summary judgment in favor of the
warden."s
The court proceeded to differentiate plaintiffs' charge on the failure to
adopt more efficient office procedures. Such matters were left to the warden's "personal judgment" and were thus "discretionary and not ministerial."" Liability for discretionary errors, in turn, depended upon the officer's conduct being "wilful, malicious, or corrupt."' 00 "While the
adoption of more efficient procedures may be beneficial," the court announced, "we do not believe that [the warden's] failure to implement dif' 01
ferent procedures amounts to such wilfulness or corruption of office."
Accordingly, that alleged failure could not be considered in determining
the warden's liability.103
In Nelson, therefore, the supreme court expended its analytical energy
in forging the ministerial-discretionary distinction, and then, in the context of summary judgment, finding unresolved factual issues in the
charges of negligence. Two years later, the court of appeals' decision in
93. The court summarized Hennessy's principle as follows: "Damage suits are maintainable in this state against government officers and agents for failure to perform ministerial duties, but such officers and employees are immune from negligence claims when the

acts complained of involve a discretionary function of an office." Id.
94. Id.
95. Id. "His responsibility does not encompass policy decisions on where traffic control
is needed .... ." Id.
96. Id., 290 S.E.2d at 919.

97. Id.
98. "Since appellants' contentions are based upon the negligent acts of [the warden]
himself and factual issues are not resolved, summary judgment was not appropriate." Id. at
337, 290 S.E.2d at 919. Two justices dissented from this decision. Id. at 339, 290 S.E.2d at

920.
99. Id. at 337, 290 S.E.2d at 919.
100. Id.
101. Id.
102. Two justices dissented from this decision. Id. at 339, 290 S.E.2d at 920.
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Keener v. Kimble'" provided an interesting contrast. Keener involved
wrongful death actions, arising from a collision in which plaintiffs' decedents were struck by an intoxicated driver being pursued at a high rate of
speed by county deputy sheriffs. The court was explicit in noting that the
deputies had been sued "both individually and in their official capacities,"'" and that the trial judge had dismissed the action.'"0 The court
was likewise circumspect in enumerating plaintiffs' charges against the
deputies: "grossly negligent" conduct in knowingly pursuing the intoxicated driver,'" and "wilful disregard" of safety in violating a statutory
prohibition against endangering life and property.107 With controversy
and contentions thus posted, the court recalled Nelson's admonition that
"whether acts are ministerial or discretionary is determined by the facts
of the particular case." 1 " In the procedural context of a motion to dismiss, the court held, plaintiffs' charges "raised a factual question as to
whether the deputy sheriffs were engaged in the performance of a ministerial act in which they acted negligently in endangering the lives and
property of others."' ' Accordingly, the court reversed the trial judge's
dismissal." 0
Keener was thus as insistent upon its unresolved factual question
under dismissal as Nelson had been regarding its unresolved factual question under summary judgment. In Keener, that question went primarily
to characterizing the act, the court of appeals appearing fairly confident
as to negligence. In Nelson, that question went completely to negligence,
the supreme court possessing no qualms over characterizing the act. In
both cases, therefore, a facet of the officers' responsibility wound up in
the province of the jury.
As though to provide an approach for every taste, the court of appeals,
the same year it decided Keener, also decided Hicks v.Walker County
School District."' Plaintiffs in Hicks sued for injuries to a child allegedly
assaulted by other children while riding a school bus. ' 2 Alleging negli103. 170 Ga. App. 674, 317 S.E.2d 900 (1984).
104. Id. at 674, 317 S.E.2d at 900.
105. Plaintiffs had also sued members of the county commission, but their dismissal was
sustained on grounds that deputy sheriffs were employees of the sheriff and not the commissioners, and that no nuisance action was possible. Id. at 675, 317 S.E.2d at 902.
106. Id.
107. Id. O.C.G.A. § 40-6-6 (1985) specifically applies to drivers of emergency vehicles.
108. 170 Ga. App. at 675, 317 S.E.2d at 902.
109. Id.
110. Id. at 676, 317 S.E.2d at 902. The court could not say "as a matter of law that
appellants would not be entitled to recover against the deputy sheriffs under any state of
facts which could be proved in support of their claim." Id. at 676, 317 S.E.2d at 903.
111. 172 Ga. App. 428, 323 S.E.2d 231 (1984).
112. Id. at 428, 323 S.E.2d at 233, Plaintiffs alleged that two fellow passengers attacked
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gence, plaintiffs included the bus driver as a defendant in the case, and
then appealed the trial judge's grant of the driver's motion for summary
judgment s The court of appeals, focusing upon charges that the driver
"was acting 'within the scope of her employment'" while driving the bus,
first resolved that defendant "was sued in her official capacity as a school
bus driver."" " That resolution then directly propelled the court to a conclusion that defendant "is entitled to governmental immunity unless she
has acted wilfully, maliciously, unfaithfully or in bad faith.""' The court
spent the remainder of its brief opinion balancing plaintiffs' allegation
that defendant acted with "conscious indifference,"", against defendant's
testimony that "any and all acts performed by me were done without
wilfulness, malice or corruption.

11 7

Stressing the absence of evidence

controverting defendant's testimony, the court found no remaining fact
issues either as to defendant's official capacity or as to her wilful or malicious behavior. Accordingly, the court affirmed the trial judge's grant of
summary judgment.18
Hicks, therefore, like Nelson but unlike Keener, was handled and reviewed under summary judgment rather than dismissal. Unlike both prior
cases, the court was willing to decide the issue presented, and moreover,
to decide it in favor of the defendant officer. Also unlike both prior cases,
Hicks was explicit that defendant had been sued only in her official capacity, and that the appropriate standard of liability was wilful and malicious conduct. Perhaps the greatest and most dramatic distinction, however, went to the ministerial-discretionary dichotomy. In Nelson, the
supreme court labored at length over that distinction and, indeed, decided it as a matter of law. In Keener, the court of appeals was at pains to
highlight the distinction, although concluding that it raised a factual
question. In Hicks, the court of appeals' complete and absolute silence on
the distinction was ominous. That court moved directly from a conclusion
that defendant officer was sued in her official capacity to a conclusion
that there was no evidence of wilful and malicious conduct. Ironically, it
the child, kicking and beating her during the entire forty-minute bus ride. Id. at 428-29, 323
S.E.2d at 233.
113. Id. Plaintiff also sued the county school board and the school district; the trial
judge dismissed the action against the board and granted summary judgment for the district. Id. at 428, 323 S.E.2d at 233.
114. Id. 'at 429, 323 S.E.2d at 234.

115. Id.
116. Id. The court said that plaintiffs did not allege "wilful or malicious behavior." Id.
117. Id. at 429-30, 323 S.E.2d at 234. Defendant also testified that the child did not
request aid, and that defendant witnessed no assault. Id.
118. "Since no genuine issues of material fact remained as to [defendant's] official capacity and no fact issues arose as to her lack of wilful or malicious behavior, the trial court
properly granted [defendant's] motion for summary judgment." Id.
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might well be argued that the ministerial-discretionary dichotomy was,
given the court's first conclusion, irrelevant,"' and given the court's second conclusion, indispensable. ' "
Tendering a somewhat more careful analysis, the court in Shuman v.
Dyess2 again considered a county employee's conduct in driving a
county vehicle. Seeking to recover for injuries sustained in a collision with
that vehicle, plaintiff sued both the county and the employee in negligence, and appealed the trial judge's adverse summary judgment. 2" In
review, the court was meticulous: the employee was sued "not in his official capacity, but rather in his personal capacity because he allegedly
committed acts of negligence which happened to occur during the performance of his job and within the scope of his employment.

' 12 3

With the

action so identified, and the claim resting upon negligence, the court purported to adopt Hennessy to reason that liability depended upon
"whether or not the complained of act was discretionary (quasi-judicial)
or ministerial in nature. '12' 4 Turning to allegations, the court found the
defendant charged with "the mechanical task of transporting [a] disabled
vehicle to the repair shop."' 5 There was no charge of negligence in selecting the time or route of travel, or "any manner of policy decision" in
repairing the disabled vehicle.1 ' Defendant "had no discretion or governmental decision-making authority with regard to the manner of his operating the tractor-trailer.1 2 7 Accordingly, the court held, the employee
"had no option. . to drive in any manner other than in compliance with
the legal duties imposed on all drivers,'1 2 8 and the trial judge had erred
in awarding him summary judgment.
The court of appeals' treatment of Shuman in 1985 contrasted interestingly with the other cases of the period. Unlike Nelson, the court in Shu119. For example, that the ministerial-discretionary distinction is of primary, perhaps
exclusive, significance in respect to local government officers sued in their individual
capacities.

120. For example, that the requirement that the officer's conduct amount to more than
mere negligence (of any degree) applies only to discretionary, and not ministerial, functions.
121. 175 Ga. App. 213, 333 S.E.2d 379 (1985).

122. Id. at 213, 333 S.E.2d at 380. Plaintiff alleged a collision between his motorcycle
and a county "lowboy" driven by defendant employee in transporting a county bulldozer to
the repair shop. Id.
123. Id. at 215, 333 S.E.2d at 382.

124. Id.
125. Id. at 216, 333 S.E.2d at 383.
126. Id.
127. Id. The court cautioned that it did not intend to imply that the defendant driver

"would not have to exercise the judgment required of any driver in the safe operation of his
vehicle; of course he was bound to follow the traffic laws like others." Id.
128. Id. "This was not a governmental act, where the choice of how to do it is left with
those duly vested with the power of government to make the judgment." Id.
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man was explicit as to the precise capacity in which the county officer
was sued. Unlike Keener, the court in Shuman harbored no hesitations in
characterizing the alleged negligent act. Unlike Hicks, the court in Shuman considered in detail the ministerial-discretionary dichotomy, holding
the distinction crucial only when the officer is sued in his individual capacity and, because only negligence was alleged, refusing to be drawn into
a discussion of wilful and malicious conduct.
From the beginning of 1982 until the conclusion of 1985, therefore, the
answers to "how much," "how soon," and "how sound," appeared to be "a
great deal," "immediately," and "erratic." By mid-decade, nevertheless,
Hennessy v. Webb had consolidated its gains and solidified its position as
the controlling authority in the Georgia law of individual liability for
county officers. What the courts were doing, they were doing in the name
of Hennessy; whether they were taking that name in vain remained at
this juncture an inquiry for the future.
C. "Alive and Well"
Past the midway point of the decade, virtually all the activity has occurred in the court of appeals. At a minimum, it can be observed that
Hennessy's immunity principle is thriving in an era when, because of
other developments, the importance of individual liability itself might be
thought to have diminished.
On occasion, before plunging into the issue, the court has paused to
insist upon the issue's actual presence in the litigation. Presenting such
an occasion, Mapp v. Drake12 featured an action against a municipal
board of education and a teacher for injuries suffered by a child in the
classroom. "' Objecting to the trial judge's adverse summary judgment,
plaintiff argued that the school board's immunity could not extend to the
teacher "because she was sued in her individual capacity

.

..

.'""

Refus-

ing to be drawn into a substantive treatment of the matter, the court
reflected upon the proceeding below. Plaintiffs complaint contained
nothing to indicate that the teacher was in fact sued in her individual
capacity nor, apparently, did the trial judge's ruling. Thus, the court
found the record simply devoid of any indication that the issue of individual liability was present in the case. 32 "Now, for the first time on ap129. 178 Ga. App. 830, 344 S.E.2d 682 (1986).
130. Id. at 830, 344 S.E.2d at 683. Plaintiff alleged that hot water had spilled upon the
child from an electric pot owned by the teacher and located on a shelf at the back of the
classroom. Id.
131. Id. at 831, 344 S.E.2d at 683.
132. "From our examination of the record, however, there is nothing to indicate that
[the teacher] was sued in her individual capacity or that she was alleged to be acting outside
the scope of her authority or outside the scope of her employment." Id.
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peal," the court asserted, plaintiff "expands her allegations to contend
that [the teacher] was sued in her individual capacity. . . ."I's Affirming
the summary judgment, therefore, the court emphasized that "[i]ssues
not raised4 in the court below may not be raised for the first time on
''
appeal. 3
On other occasions, the court has been less explicit. The facts of Sisson
v. Douglas County School District'" were highly reminiscent of Hennessy itself. A high school student suffered injuries in a fall inside the
school building, allegedly caused by a defectively maintained entrance."'
Reviewing summary judgment against both the school district and the
high school principal, the court opined that "there can be an issue as to
whether such immunity [that of the district] extends to an agent of the
board carrying out its duties in exercising custody and control over the
school premises. 137 Never clarifying whether the action against the principal went to his personal or official capacity, the court instead proceeded
to characterize the conduct. Recounting plaintiff's allegations that the
principal failed in using sound judgment to remedy a hazardous condition, the court deemed it apparent that "the act or failure to act was
discretionary. ' " So characterized, the conduct enjoyed immunity unless
"wilful, malicious, or corrupt."'" Then rejecting plaintiff's express arguments to the contrary, 14 0 the court found "a total absence of any evidence
that the acts, or failure to act by the principal were wilful, malicious, or
corrupt. 14 1 On these grounds, the court affirmed the trial judge's grant of
summary judgment for the principal.
The court tendered a similar performance, equally guided by Hennessy,
in Craft v. Preble.142 There, plaintiff's mildly retarded decedent had disappeared from a motel to which she had been assigned by the defendant,"3 an employee of the county health department.'" Plaintiff sued in
133. Id.
134.

Id.

135. 181 Ga. App. 77, 351 S.E.2d 272 (1986).
136. Id. at 78, 351 S.E.2d at 272-73. Plaintiff alleged the presence of rain water inside
the entranceway, the absence of a mat, and the absence of a handrail on the stairs. Id.
137.

Id., 351 S.E.2d at 273. The court's continuously employed authority at this point in

its analysis was Hennessy. Id.
138. Id. at 79, 351 S.E.2d at 274. Again, the court's analogy was Hennessy. Id.
139. Id.
140. Plaintiff alleged the principal's failure to properly maintain the entrance "to constitute wilful and wanton conduct." Id. at 78, 351 S.E.2d at 273.
141. Id. at 79, 351 S.E.2d at 274.
142. 182 Ga. App. 429, 355 S.E.2d 746 (1987).
143. Id. at 429, 355 S.E.2d at 746. Four days after decedent's disappearance, her body

was found in a lake where she had drowned. Id.
144.

Id. Actually, defendant was a state employee working for the county board of

health in the county mental health clinic. The court gave no indication that this arrange-
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wrongful death, charging defendant with "wilful, wanton or malicious"
conduct,"' but the court failed to specify the precise capacity in which
the action was directed. The court did, however, describe the suit as
"predicated upon an alleged erroneous exercise of discretion by a governmental officer acting within the scope of the officer's authority."1 4' In that
context, the court considered Hennessy to command that "defendant is
immune from liability unless her actions are wilful, malicious or corrupt.' ' 147 Reviewing the record, the court discounted the fact that the

motel had not been licensed as a personal care home. Such temporary
placement of clients was not prohibited, the practice was approved by
defendant's supervisor, and there was no evidence that the arrangement
exceeded the decedent's capabilities.14' Again affirming a summary judg-

ment in favor of defendant, the court insisted that "a thorough review of
the record fails to reveal any evidence of that extreme misconduct which
is characterized as wilful, wanton, malicious or corrupt.

'14

As previously noted, other recent developments tend to create an impression that the individual liability of local government officers is no
longer of crucial importance. That impression derives from the supreme
court's 1985 decision in Toombs County v. O'Neal," innovatively extending Georgia tort law responsibility to local governments to the extent
of any liability insurance obtained by the local government.1' 1 With the
local government itself an increasingly available defendant, the view persists that individual liability of the government's officers and employees
no longer holds the attraction it once did for potential claimants. Not
completely persuasive even on its face, the view becomes distinctively less
so in the judicial backwaters of Toombs County. For several reasons, it
turns out, the local government's purchase of liability insurance may not
be decisive after all, and claimants may still find themselves casting about
for a likely liability depository.' 2
ment rendered defendant other than a county employee. Id.
145. Id. at 430, 355 S.E.2d at 746.
146. Id.
147. Id.
148. Indeed, said the court, defendant had previously temporarily placed decedent herself in a motel where "'she did pretty well.'" Id., 355 S.E.2d at 747.
149. Id.
150. 254 Ga. 390, 330 S.E.2d 95 (1985).
151. For analysis of Toombs County and its potential significance, see Sentell, Georgia
Local Government Tort Liability: The "Crisis" Conundrum, 2 GA, ST. U.L. REv. 19 (1986).
See also P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 177-88 (4th ed.
1988).
152. See, e.g., Ward v. Bulloch County, 258 Ga. 92, 365 S.E.2d 440 (1988) (County's
failure, absent bad faith, to provide timely notice to insurer held to revoke any waiver of
immunity inherent in the county's original procurement of the insurance); Dugger v.
Sprouse, 257 Ga. 778, 364 S.E.2d 275 (1988) (When county's insurance provided no coverage
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That was plaintiff's precise plight in Ostuni Bros., Inc. v. Fulton
County Department of Public Works,153 a late 1987 action for the wrongful sale of property. In a proceeding against the county, the county sheriff, and a county department employee, plaintiff alleged his property's improper disposition for nonpayment of a water line assessment. In
delineating the respective strands of responsibility, the court held that
even under the principle of Toombs County, no waiver of the county's

immunity had occurred.1 ' Accordingly, the actions against the sheriff and
the employee remained plaintiff's only hopes for redress.
The sheriff, the court held, was sued in his official capacity alone, and
his challenged actions were all performed in that capacity. Consequently,
the suit against the sheriff was a suit against the county itself, and was

entitled to the same immunity.'"5
It was in respect to the county department employee that the court

most closely approached a resemblance of individual liability. The court
enumerated the employee's actions to include issuing the fi.fa., informally
negotiating with plaintiff, and eventually submitting the fi.fa. to the sheriff for collection.'" Those acts, the court declared, "were all discretionary
acts within the scope of her duties" in the county department.' 7 Under
Hennessy, the court asserted, the employee was immune for discretionary
acts performed "without wilfulness, malice, or corruption."'"

Plaintiff

having made no such showing, the court held the employee "entitled to a
grant of summary judgment by dint of her immunity.",

Now well into the waning years of the decade, therefore, the survey
yields several instructive points. Modern moderations of local government
tort immunity do little to suppress the importance of the individual lia-

bility of local government officers and employees. The latter subject, at
for plaintiff's claim, the county's procurement of the insurance did not waive the county's
immunity to liability); Early County v. Fincher, 184 Ga. App. 47, 360 S.E.2d 602 (1987)
(Local government's possession of liability insurance held not a proper subject for jury consideration in the trial of the case).
153. 184 Ga. App. 406, 361 S.E.2d 668 (1987).
154. "Appellant having made no showing of a waiver of immunity, the trial court did not
err in dismissing the DPW [county department of public works] as a party to Ostuni Bros.'
suit." Id. at 407, 361 S.E.2d at 670.
155. "Since the DPW is immune from suit, as affirmed in Division 1 of this opinion, [the
sheriff] is likewise immune." Id. at 408, 361 S.E.2d at 671. The court thus affirmed the trial
judge's summary judgment in favor of the sheriff. Id.
156. Id. at 406-07, 361 S.E.2d at 669-70. The employee, an accountant for the county
department, had complied with plaintiff's request that she hold a check plaintiff had given
for payment, and only when that check was later returned for insufficient funds did the
employee initiate the fi.fa. proceeding. Id.
157. Id. at 408, 361 S.E.2d at 671.
158. Id.
159. Id.
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least in the county context, is completely dominated by Hennessy v.
Webb, itself less than one full decade in age. Hennessy's progeny is prolific, but its teachings are taut with analytical tension, marked by a lack
of attention to details and a general unwillingness to re-examine basics.
IV.

CONCLUSION

As explored in 1979, more than a century of Georgia law unfolded an
intriguing composite on individual liability of local government officers.
The supreme court's 1881 decision in Pruden v. Love, and the ensuing
legislative codification of that decision, provided the controlling treatment of the subject for municipal officials. For county officers, however,
there appeared a puzzling judicial bifurcation. On occasion, the courts expressly engaged the Pruden statute to address the matter; on other occasions, the courts inexplicably operated as though oblivious to the Pruden
evolution. The fact of this bifurcated operation was fully as provoking as
its substance.
As though on cue, the advent of the new decade brought forth a bombshell development in the county context. Progressing through both appellate courts, the unremarkable factual setting of Hennessy v. Webb elicited judicial responses packed with profound potential. The two courts
acted as one by treating the case in utter and complete isolation from the
Pruden statute. Indeed, it appears in retrospect, Hennessy, for county
officers, is the courts' Pruden.
In at least two other respects, however, the courts in Hennessy were
not at one. The supreme court suffered acute ambivalence over the precise capacity in which the county officer had been sued. Conceptually
blurring "scope of employment" with "official capacity," the court's
"test" appeared to preclude most individual-capacity actions. The supreme court also differed in respect to the ministerial-discretionary distinction, a distinction logically uncalled for, given the court's determination on capacity. At the close of 1980, therefore, one could only hope that
Hennessy's progeny would alleviate Hennessy's perplexities.
Initially, the progeny appeared both dedicated and equal to the task.
Almost immediately, the court of appeals offered a valuable "interpretation" of Hennessy itself. Stressing the threshold importance of accurately
determining the capacity in which the officer was sued, the court illustrated the appropriateness of the ministerial-discretionary distinction in
the "individual-capacity" context. Additionally, the court was at pains to
caution that judicial perception depended, in great part, upon procedural
posture. Finally, the court also instructively plumbed the depths of the
"wilful-wanton-or-malicious" concept. However gross the degree of negligence, the court elaborated, negligence was nevertheless iegligence, and it
differed in kind from wilful and wanton conduct.
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Unfortunately, later periods of the progeny have proven far less informative. The frustration inheres not in a shortage of activity but rather in
that activity's troublesome mix of confusion and clarity. Few of the cases
are uniformly useful. One will minutely explicate the ministerial-discretionary distinction, for example, only to completely neglect the matter of
capacity. Another will carefully specify capacity, but ignore altogether the
wilful-or-wanton concept. Hennessy, it often appears, is in the eye of the
judicial beholder.
Several aspects do emerge, however, with indisputable manifestation.
In retrospect, the evolution since 1980 demonstrates the prominence of
Hennessy v. Webb as unparalleled in the law of individual responsibility
of county officers. Rarely has a recent decision so promptly, forcefully,
and overwhelmingly laid claim to centerpiece status in Georgia local government law. The subject is one, moreover, unlikely to diminish in importance for the foreseeable future. As observed, even the increased exposure
of local governments themselves does not appear to detract from the vibrancy of individual liability.
Given the preeminence of Hennessy, and given the durability of the
issue, the appellate courts could render valuable service to the legal order.
The request is minimal: a bit more care in describing the context of a
case, an insistence that counsel present what they litigate, an added attention to details of distinction, and a willingness to re-address basics
which may have become mired in uncertainty. Such judicial forbearance
could do much to insure that the hiatus of Hennessy need not haunt the
house of local government law.

