
Boyle v. United Technologies Corp.: The
Vitality of the Government Contractor

Defense Continues

I. INTRODUCTION

In Boyle v. United Technologies Corp.,' the United States Supreme
Court addressed the controversial issue of shielding government contrac-
tors from liability for design defects in military equipment. Government
contractors share the federal government's sovereign immunity from tort
liability under the government contractor defense.2 Inconsistent judicial
treatment has exaggerated the controversy surrounding the government
contract defense.' The judicial resolution of the controversy primarily in-
volves articulating a unifying test. The solution, however, is contingent
upon the Court's treatment of additional concerns of federalism, state au-
tonomy, separation of powers, and federal judicial intervention.4 The
harsh reality of the government contractor defense is its effect on injured
plaintiffs. Successful averments of the defense completely bar plaintiffs
from recovering for their injuries.

In Boyle, the Supreme Court held that state law which holds govern-
ment contractors liable for design defects in military equipment in some
circumstances does present a "significant conflict" with federal policy,
thereby requiring the displacement of state law. The Court did not im-
plement the analysis used in Feres v. United StatesO as a limiting princi-
ple for those situations in which a "significant conflict" exists. The Court
felt that application of the Feres doctrine7 produced unacceptable results,
which were both too broad and too narrow.8 Instead, the Court utilized

1. 108 S. Ct. 2510 (1988).
2. Id. at 2514-19; see infra text accompanying notes 57-84.
3. See Hurley, Government Contractor Liability in Military Design Defect Cases: The

Need for Judicial Intervention, 117 MIL. L. lav. 219 (1987).
4. 108 S. Ct. at 2514-15. See generally, Annotation, The Supreme Court and the Post-

Erie Federal Common Law, 31 L. Ed. 2d 1006 (1972).
5. 108 S. Ct. at 2518.
6. 340 U.S. 135 (1950).
7. The Feres doctrine provides that the United States is immune from direct tort liabil-

ity under the Federal Tort Claims Act to a member of the Armed Services injured while on
active duty. Id. at 146.

8. 108 S. Ct. at 2517.
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the discretionary function exception of the Federal Tort Claims Act
(FTCA)l as the proper guideline for identifying a "significant conflict"
between federal interest and state law in the context of government pro-
curement. 10 The Court adopted three elements from McKay v. Rockwell
International Corp." as the appropriate criteria for displacing state
law.12 The first element the Court adopted requires that the United
States approve reasonably precise military equipment specifications.13

The second element requires that the equipment conform to those specifi-
cations.1' The final element requires the supplier to warn the United
States of dangers in the use of the equipment, which are known to the
supplier but not to the United States.15 The government contractor de-
fense affords a contractor who successfully establishes these three ele-
ments immunity from liability for design defects.1 6 The Court's ruling in
Boyle and reliance on McKay should provide needed uniformity in this
area. The McKay formulation has generated a great deal of discussion,1 7

and the Boyle decision reflects the Supreme Court's response to many of
the issues the problem raises.1

9. 28 U.S.C. § 2680(a) (1982). The discretionary function exception provides, "[a]ny
claim . . . based upon the exercise or performance or the failure to exercise or perform a
discretionary function or duty on the part of a federal agency or an employee of the Govern-
ment, whether or not the discretion involved be abused." Id.

10. 108 S. Ct. at 2518.
11. 704 F.2d 444 (9th Cir. 1983), cert. denied, 464 U.S. 1043 (1984).
12. 108 S. Ct. at 2518.
13. Id. (citing McKay, 704 F.2d at 451).
14. Id.
15. Id.
16. 108 S. Ct. at 2518.
17. See Note, Government Contractor Defense: Sharing the Protective Cloak of Sover-

eign Immunity After McKay v. Rockwell International Corporation, 37 BAYLOR L. REv. 181
(1985); Miller, Liability and Relief of Government Contractors for Injuries to Service
Members, 104 Mn.. L. REv. 1 (1984); Note, The Essence of the Agent Orange Litigation:
The Government Contract Defense, 12 HoPsTA L. RPv. 983 (1984); Note, The Government
Contractor Defense and Manufacturers of Military Equipment: McKay v. Rockwell Inter-
national Corporation, 21 Hous. L. REv. 855 (1984); Note, The Government Contract De-
fense: Should Manufacturer Discretion Preclude Its Liability, 37 ME L. REv. 187 (1985);
Note, McKay v. Rockwell International Corporation: No Compulsion Required for Govern-
ment Contractor Defense, 38 ST. Louis U.L.J. 1061 (1984); Note, The Government Contrac-
tor Defense: Preserving the Government's Discretionary Design Decisions, 57 TEMP. L.Q.
697 (1984).

18. 108 S. Ct. at 2513-19.
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I. GENERAL BACKGROUND OF THE CASE

A. Federal Pre-emption of State Law

Prior to Erie Railroad Co. u. Tompkins, " federal courts sitting in di-
versity cases were generally free, absent a controlling state statute, to cre-
ate rules of "general" common law.'0 The Erie decision recognized that
federalism and separation of powers concerns should control those in-
stances when federal judges should displace state law with rules of federal
common law." The Supreme Court in Erie eliminated the prevailing
scheme, expressing that "[e]xcept in matters governed by the Federal
Constitution or by Acts of Congress, the law to be applied in any case is
the law of the State.""' The Court reasoned that federal courts had ex-
panded their power beyond constitutional limits and had invaded the au-
thority of the states.' While Erie recognized that the mere grant of diver-
sity jurisdiction to federal court was not authority in and of itself to form
rules of "general" federal common law, the Erie decision was not a bar to
applying federal common law in certain diversity cases.2

In the landmark case Clearfield Trust Co. v. United States,"5 the rights
and duties of the United States to disburse funds and pay debts under
federal law, rather than state law, was at issue.2 The Supreme Court rec-
ognized that, "[tihe authority to issue the check had its origin in the Con-
stitution and the statutes of the United States and was in no way depen-
dent on the laws of Pennsylvania or of any other state."'" The Court
expressed the magnitude of the federal interest necessary to displace
state law with federal common law in its holding:

The issuance of commercial paper by the United States is on a vast
scale and transactions in that paper from issuance to payment will com-
monly occur in several states. The application of state law, even without
the conflict of laws rules of the forum, would subject the rights and du-
ties of the United States to exceptional uncertainty. It would lead to

19. 304 U.S. 64 (1938). See, e.g., Swift v. Tyson, 41 U.S. 1 (1842).
20. 304 U.S. at 74.
21. 108 S. Ct. at 2520 (Brennan, J., dissenting).
22. 304 U.S. at 78.
23. Id. at 79.
24. See Clearfield Trust Co. v. United States, 318 U.S. 363 (1943); Sola Elec. Co. v. Jef-

ferson Elec. Co., 317 U.S. 173 (1942); Bank of Am. Nat'l Trust & Say. Ass'n v. Parnell, 352
U.S. 29 (1956); Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63 (1966).

25. 318 U.S. 363 (1943).
26. Id. at 366-67.
27. Id. at 366.

19891



MERCER LAW REVIEW

great diversity in results by making identical transactions subject to the
vagaries of the laws of the several states. The desirability of a uniform
rule is plain.2

The Supreme Court's present treatment of pre-emption has strong
roots in both Erie and Clearfield Trust. In most fields of activity, the
Court refuses to find federal pre-emption of state law absent clear statu-
tory authority.2 ' The Supreme Court, however, does recognize that fed-
eral common law can displace state law in some narrow instances involv-
ing unique federal interests. In Texas Industries, Inc. v. Radcliff
Materials, Inc.,30 the Court gave credence to the policies underlying
Clearfield Trust.1 The Court stated, "[Albsent some congressional au-
thorization to formulate substantive rules of decision, federal common
law exists only in such narrow areas as those concerned with the rights
and obligations of the United States, [and] interstate and international
disputes implicating conflicting rights of states .... ""

The Court has attempted to implement further limits on those in-
stances calling for displacement of state law by recognizing the additional
requirement that a "significant threat" must exist to an identifiable "fed-
eral policy or interest" and the operation of state law," or that applica-
tion of state law would "frustrate specific objectives" of federal legisla-
tion." The Supreme Court's attempt to express concisely an outline for
displacing state law with federal common law has left difficult questions
unanswered in the area of military contractor liability. For instance,
whether government contract procurement always involves a unique fed-
eral interest remains uncertain. Assuming implication of a federal inter-
est, contract procurement raises an additional question of whether a sig-
nificant conflict exists between the federal interest or policy and state
law.

B. Origins of the Government Contractor Defense

In Yearsley v. W.A. Ross Construction Co.,35 the Supreme Court first
permitted the government contractor defense in a suit to recover for ero-

28. Id. at 367.
29. See, e.g., Jones v. Rath Packaging Co., 430 U.S., 519, 525 (1977); Rice v. Santa Fe

Elevator Corp., 331 U.S. 218, 230 (1947); Florida Lime & Avocado Growers, Inc. v. Paul, 373
U.S. 132, 142-43 (1963); Hines v. Davidowitz, 312 U.S. 52, 67 (1941).

30. 451 U.S. 630 (1981).
31. Id. at 640-41.
32. Id. at 641.
33. Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63, 68 (1966).
34. United States v. Kimbell Foods, Inc., 440 U.S. 715, 728 (1979).
35. 309 U.S. 18 (1940).
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sion of waterfront property." The contractor was working on improving
river navigation in compliance with the government's instructions when
the alleged erosion occurred.3 7 The Court held the contractor was not lia-
ble because the contractor was merely an agent and "[t]he action of the
agent is 'the act of the government.' "38 The Court did not speak specifi-
cally in terms of sovereign immunity, but language in the decision creates
a strong inference that the Court recognized immunity concerns. For ex-
ample, the Court stated, "there is no ground for holding its agent liable
who is simply acting under the authority thus validly conferred [hence
excluding liability.]"'

After the Supreme Court's decision in Yearsley, court§ expanded the
scope of the government contractor defense beyond public work con-
tracts40 to bar recovery in actions involving products manufactured pur-
suant to a government contract.4' Different elements supporting the de-
fense have been applied in decisions subsequent to Yearsley without any
strong degree of unanimity. In Sanner v. Ford Motor Co., 42 the court ap-
plied the government contractor defense in an action involving an injury
caused by a military jeep.43 The court held that the Army's decision
against installing seat belts did not impute negligence to the manufac-
turer who had conformed to the decision." The court rejected plaintiff's
comparison of the jeep to a civilian passenger vehicle since the manufac-
turer did not make the two vehicles for similar use.' The court in Sanner
recognized that imposing liability on manufacturers would impair the
government's ability to formulate policy in wartime because higher costs
would threaten government efforts to obtain needed equipment.'

36. Id. at 19.
37. Id. at 20-21.
38. Id. at 22.
39. Id.
40. See, e.g., Myers v. United States, 323 F.2d 580, 583 (9th Cir. 1963) (defense permit-

ted in a suit involving a contract with the Bureau of Public Lands); Dolphin Gardens, Inc. v.
United States, 243 F. Supp. 824, 826 (D. Conn. 1965) (defense permitted in dredging
operations).

41. See, e.g., Sanner v. Ford Motor Co., 144 N.J. Super. 1, 364 A.2d 43 (1976), a/f'd, 154
N.J. Super. 407, 381 A.2d 805 (1977), cert. denied, 75 N.J. 616, 384 A.2d 846 (1978); In re
Agent Orange Products Liability Litigation, 506 F. Supp. 762 (E.D.N.Y. 1980), cert. denied,
104 S. Ct. 1417 (1984) [hereinafter Agent Orange I; In re Agent Orange Products Liability
Litigation, 534 F. Supp. 1046 (E.D.N.Y. 1982), cert. denied, 104 S. Ct. 1417 (1984) [hereinaf-
ter Agent Orange Ill.

42. 144 N.J. Super. 1, 364 A.2d 43 (1976), a/f'd 154 N.J. Super. 407, 381 A.2d 805 (1977),
cert. denied, 75 N.J. 616, 384 A.2d 846 (1978).

43. 364 A.2d at 43.
44. Id. at 46-47.
45. Id.

46. Id. at 47.
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In the litigation surrounding the use of Agent Orange, the courts recog-
nized that the government contractor defense was necessary to protect
the government's ability to formulate policies. In In re Agent Orange
Products Liability Litigation,"7 the court addressed the question of
whether the manufacturers of Agent Orange, a chemical defoliant utilized
by the United States government in the Vietnam War, should be held
strictly liable to American servicemen for cancers caused by exposure to
the chemical.4' The court in Agent Orange treated the government con-
tractor defense differently. Unlike prior formulations, the court imposed
an additional duty on the contractor to give a warning of a product's dan-
gers" and also required that the government provide reasonably detailed
specifications rather than mere performance specifications of the
product.50

In Koutsoubos v. Boeing Vertol,51 a case involving a helicopter crash,
the court held that evidence of a government contractor's participation in
preparation of the specifications for the helicopter did not defeat the gov-
ernment contractor defense in a products liability suit."1 The Koutsoubos
decision is in stark contrast to the Agent Orange requirement that the
government alone be the party that provides reasonably detailed specifi-
cations.98 Apparently, under the Koutsoubos decision the courts would al-
low some degree of contractor participation in the design process.

The Ninth Circuit in McKay v. Rockwell International Corp.,1' and the
Eleventh Circuit in Shaw v. Grumman Aerospace Corp.,s significantly
revised the elements that the contractor must establish to share in the
immunity that the government contractor defense offers. The courts'
treatment of the government contractor defense was representative of the
divergent approaches that divided the circuits prior to the Boyle deci-
sion. 6 The courts in McKay and Shaw advanced policy rationales that

47. Agent Orange 1, 506 F. Supp. 762 (E.D.N.Y. 1980); Agent Orange II, 534 F. Supp.
1046 (E.D.N.Y. 1982).

48. Agent Orange 1, 506 F. Supp. at 768.
49. Agent Orange II, 534 F. Supp. at 1055-57.
50. Id. at 1056.
51. 553 F. Supp. 340 (E.D. Pa. 1982).
52. Id. at 343-44.
53. Agent Orange H, 534 F. Supp. at 1055.
54. 704 F.2d 444 (9th Cir. 1983).
55. 778 F.2d 736 (11th Cir. 1985), petition for cert. filed, No. 85-1529.
56. Under McKay, the court stated the government contractor rule as:

[A] supplier of military equipment is not subject to section 402A liability for a
design defect where: (1) the United States is immune from liability under Feres
and Stencel, (2) the supplier proves that the United States established, or ap-
proved, reasonably precise specifications for the allegedly defective military equip-
ment, (3) the equipment conformed to those specifications, and (4) the supplier
warned the United States about patent errors in the use of the equipment that

[Vol. 40
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were likewise at odds.5 7

Starting with Yearsley and culminating with Boyle, the development of
the government contractor defense indicates that the defense is grounded,
in part, on considerations of fairness and public policy. The significance
the Supreme Court attached to these policies is an intergral part of the
Court's determination of the proper approach to apply in the government
contractor liability area.

C. Link Between Sovereign Immunity and Government Contractor De-
fense: The Discretionary Function Exception

The genesis of the government contractor defense can be found in an
analysis of the doctrine of sovereign immunity.s The doctrine of sover-
eign immunity bars suits against the federal government without its prior
consent1 The doctrine of sovereign immunity originated from English
political theory that the king could do no wrong," Government contrac-
tors attempt to utilize the government's sovereign immunity by success-
fully raising the government contractor defense.

With the expansion of federal government activities came an ever in-
creasing number of wrongs for which no remedy existed. These wrongs
would have been actionable if inflicted by an individual or a corporation
instead of by an officer or employee of the government." Private bills in
Congress could not keep up with the increasing number of harsh results
under the doctrine of sovereign immunity." Congress responded to the
problem in 1946, enacting the Federal Tort Claims Act (FTCA). 3 The

were known to the supplier but not to the United States.
704 F.2d at 451.

Under Show, the court stated the government contractor rule as:
A contractor may escape liability only if it affirmatively proves: (1) that it did not
participate, or participated only minimally, in the design of those products or
parts of products shown to be defective; or (2) that it timely warned the military
of the risks of the design and notified it of alternative designs reasonably known
by the contractor, and that the military, although forewarned, clearly authorized
the contractor to proceed with the dangerous design.

778 F.2d at 746.
57. 704 F.2d at 449-53; 778 F.2d at 741-44.
58. See generally Cohens v. Virginia, 19 U.S. 264, 411-12 (1821); United States v. Sher-

wood, 312 U.S. 584, 586 (1941).
59. Feres v. United States, 340 U.S. 135, 139 (1950); Hill v. United States, 50 U.S. 409,

412-13 (1850).
60. 340 U.S. at 139. See Parker, The King Does No Wrong-Liability for Misadminis-

tration, 5 VAND. L. REv. 167 (1952).
61. 340 U.S. at 139-40.
62. See L.S. JAYSON, HANDLING FEDERAL TORT CLAIMS. ADMINISTRATIVE & JUDICIAL REME-

DIEs § 51, at 2-5 (1982).
63. Federal Tort Claims Act, ch. 646, 62 Stat. 933, 982-84 (1948) (codified as amended at

1989]
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purpose of the FTCA was to waive the government's sovereign immunity
and extend a remedy to those who had been without any remedy, while
transferring the burden of examining these tort claims to the courts." An
injured party could now sue the government for the negligent acts of its
employees under the FTCA 5 and obtain relief as long as the claim did
not fall within an exception to the FTCA.6S

Soon after the enactment of the FTCA, the Supreme Court, in two im-
portant decisions, interpreted the FTCA and its exceptions within the
military framework. In Feres v. United States, 7 the Court addressed a
negligence action involving the death of a serviceman in a barrack fire
caused by a defective heating plant."6 The Court held the United States
was not liable because the FTCA did not cover injuries to servicemen
when the injuries arose out of or occurred in the course of military ser-
vices.6 The Court construed the FTCA as fitting into the entire statutory
system of remedies against the government."0 The Court refused to hold
the government liable unless circumstances would give rise to a private
cause of action.71 The Court focused on the specific language of the
FTCA, particularly: "The United States shall be liable ... in the same
manner and to the same extent as a private individual under like circum-
stances ... .",2 The Court would not recognize any new causes of action
under the FTCA, stating:

[T]he liability assumed by the government here is that created by "all
the circumstances," not that which a few of the circumstances might cre-
ate. We find no new one has been created by this Act. Its effect is to
waive immunity from recognized causes of action and was not to visit the
government with novel and unprecedented liabilities. 7

3

28 U.S.C. §§ 1346(b), 2671-2680 (1982)) [hereinafter FTCAJ.
64. 340 U.S. at 140.
65. 28 U.S.C. § 1346(b) (1982). Section 1346(b) provides that claims against the United

States may be brought:
For injury or loss of property, or personal injury or death caused by the negligent
or wrongful act or omission of any employee of the Government while acting
within the scope of his office or employment, under circumstances where the
United States, if a private person, would be liable to the claimant in accordance
with the law of the place where the act or omission occurred.

Id.
66. 28 U.S.C. § 2680 (1982).
67. 340 U.S. 135 (1950).
68. Id. at 137.
69. Id. at 146.
70. Id, at 139.
71. Id. at 140.
72. Id. (quoting 28 U.S.C. § 2674 (1982)).
73. Id. at 142.
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The Court also articulated three determining factors in support of its
decision: the "distinct federal" character of the relationship between the
government and a member of the armed services;"4 the availability of the
Veterans' Benefit Act; 5 and possible disciplinary problems arising from
military servicemen bringing suit against their superiors.7s

In Stencel Aero Engineering Corp. v. United States,7 the Supreme
Court confronted the issue of extending the government's immunity to
third party indemnity claims. Plaintiff was a National Guard officer who
was permanently injured when the ejection system of his fighter aircraft
malfunctioned during ejection.78 Plaintiff brought suit against the United
States government in an indemnity action.79 Based primarily on Feres,
the Supreme Court held that the FTCA precluded the United States
from indemnifying a third party (Stencel) for damages the third party
paid to a member of the armed forces who was injured during military
service.80 The Court's interpretation of the FTCA in Feres and Stencel is
now commonly referred to as the Feres-Stencel doctrine."

The primary exception to the FTCA in the area of product liability
actions against the government is the discretionary function exception."
The discretionary function exception in section 2680(a) of the FTCA pro-
vides that the federal government is not subject to claims arising out of
the discretionary acts or omissions of itself or its agents.s3 Like the Feres
decision, the Supreme Court has recognized separation of powers con-
cerns within the discretionary function exception." The Court was con-
cerned that military leaders and policymakers would be able to make de-

74. Id. at 143.
75. Id. at 145; Veterans' Benefit Act, ch. 7, 41 Stat. 367 (1919) (repealed 1958).
76. Id.
77. 431 U.S. 666 (1977).
78. Id. at 667.
79. Id. at 668.
80. Id. at 673-74.
81. Under the Feres-Stencel doctrine the United States is immune from suit, both by

the injured party and from an indemnity action by a third party contractor. McKay, 704
F.2d at 448-49.

82. 28 U.S.C. § 2680(a) (1982). The "discretionary function" exception provides that the
government's assumption of liability under the FTCA does not apply to:

Any claim based upon an act or omission of an employee of the Government, exer-
cising due care, in the execution of a statute or regulation, whether or not such
statute or regulation be valid, or based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a
federal agency or an employee of the Government, whether or not the discretion
involved be abused.

Id.
83. Id.
84. See Payton v. United States, 636 F.2d 132, 143 (5th Cir. 1981).
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cisions without the fear of subsequent court litigation. 5

A direct consequence of the Supreme Court's holdings in Feres and
Stencel and interpretation of the discretionary function exception was
that the government's military immunity essentially remained intact.
Without the availability of the government contractor defense, a claim by
an injured service member or his survivors would fall solely upon the gov-
ernment military contractor as the remaining participant in the action.

III. SIGNIFICANT DEVELOPMENTS

A. The Post-Erie Federal Common Law

The Supreme Court's holding in Erie Railroad Co. v. Tompkins" has
great judicial significance because the Court overruled a perception of the
law that had existed for almost one hundred years. 7 Prior to Erie, the
federal courts viewed the law as a "brooding omnipresence" of reason, of
which judicial decisions were regarded as merely evidence of the common
law and not the controlling formulation." As a result of this method of
interpretation, the federal courts were free in diversity cases to ascertain
the law independent of state judicial decisions. Federal courts did not
defer to state decisions as law, but rather as someone's opinion of the
content of a body of law outside the scope of any particular state."

In Erie, the Supreme Court held that state judicial decisions are rules
of decision in the courts of the United States and, therefore, are applica-
ble in diversity cases.9 The Court rejected the existence of federal gen-
eral common law while still maintaining the application of federal com-
mon law.' 1 The basis for fashioning post-Erie federal common law over
state law is the recognition of a judicially ascertained federal policy." As
pointed out in United States v. Yazell,'9 state laws "should be overridden
by the federal courts only where clear and substantial interests of the
National Government, which cannot be served consistently with respect
for each state interests, will suffer major damage if the state law is

85. 636 F.2d at 143.
86. 304 U.S. 64 (1938).
87. See Guaranty Trust Co. v. York, 326 U.S. 99, 101-02 (1945).
88. Id. at 102.
89. Id.
90. 304 U.S. at 78-79. See Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
91. See Hinderlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92 (1938) (the

Supreme Court expressly applied federal common law in this case decided on the same day
as Erie).

92. See Illinois v. Milwaukee, 406 U.S. 91 (1972).
93. 382 U.S. 341 (1966) (an action involving the federal government, which was attempt-

ing to obtain a judgment against a married woman for the deficiency due on a Small Busi-
ness Administration Loan from a married couple, notwithstanding the law of coverture).
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applied."'"
The existence of a federal statute dealing with a general subject usually

marks the starting point for fashioning the post-Erie federal common
law."' The Supreme Court will pre-empt state law when satisfied that en-
forcement of state law will stand as an obstacle to the objectives of fed-
eral legislation." In the area of government procurement, the FTCA illus-
trates a potential focal point for deciding when a significant conflict exists
between federal interests and state law. 7

B. Policy Rationales Underlying the Government Contractor Defense

Policy considerations primarily have dictated the evolution of the gov-
ernment contractor defense. These policy considerations form the com-
mon thread running through the decisions. Many courts have raised these
policy concerns as support for implementing the government contractor
defense.

Unfairness. A principal concern of the courts has been one of fair-
ness. Courts have recognized that it would be unfair to subject an inno-
cent contractor to liability when the blame more appropriately lies else-
where.' The court in In re Agent Orange Products Liability Litigation
raised the fairness issue, explaining that:

Tort liability principles properly seek to impose liability on the wrong-
doer whose act or omission caused the injury, not on the otherwise inno-
cent contractor whose only role in causing the injury was the proper per-
formance of a plan supplied by the government. The imposition of tort
liability on a wrongdoer can have a strong prophylactic effect; tortfeasors
held liable for damages that flow from their wrongdoing have a strong
incentive to prevent the occurrence of future harm .... Before any so-
cietal benefit can be derived from the deterrent effect of tort liability,
however, the party in a position to correct the tortious act or omission
must be held accountable for the damages caused and thus motivated to
prevent future costs."

Increased Costs. Some courts perceive the potential "risk" of an in-
nocent contractor without the government contractor defense as too

94. Id. at 352.
95. See Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63 (1966); Brotherhood of R.R.

Trainman v. Jacksonville Terminal Co., 394 U.S. 369 (1969).
96. See Farmers Educ. & Co-op. Union v. WDAY, Inc., 360 U.S. 525 (1959).
97. 28 U.S.C. § 2680(a) (1982).
98. Agent Orange 1, 506 F. Supp. at 793-94. But see Johnston v. United States, 568 F.

Supp. 351, 358 (1983).
99. Agent Orange 1, 506 F. Supp. at 793-94.
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great. 00 Courts have come to the conclusion that with increased risks
come unacceptable increased costs.01 Courts make the argument that
without the government contractor defense, a contractor would find it
necessary to purchase more insurance to cover the added risk and would
then pass that cost on to the government. 102 These increased costs might
eventually cause an unacceptable strain on the government during war-
time activity.1"3

Risk to National Security. Courts have also expressed concern that
an unreasonable risk to "national security" might arise if they second
guessed military decisions.104 In Stencel, the Court indicated that second
guessing military orders "would often require members of the Armed Ser-
vices to testify in court as to each other's decisions and actions," under-
mining the military discipline as well as national security.""

Courts point to the "urgent" need to obtain certain military products
quickly as a policy consideration underlying the'government contractor
defense.'" In Agent Orange, the court highlighted concern about the ur-
gency problem during war time, stating, "[wihere, as here, [time of war]
manufacturers claim to have been compelled by federal law to produce a
weapon of war without ability to negotiate specifications, contract price
or terms, the potential for unfairly imposing liability becomes great."' 07

Discretionary Functions under the FTCA. Finally, Feres-Stencel,
and the discretionary function of the FTCA established several significant
policies concerning government immunity.'" The McKay court contends
that the government contractor defense acts to substantiate these signifi-
cant policies of government immunity and without the defense these poli-
cies would be subverted.10'

100. See generally G. SULLIVAN, PRODUCTS LIABILITY: WHO NEEDS IT? 18-19 (1979); R
POSNER, ECONOMIC ANALYSIS oi LAW 88-95 (1973).

101. See Dolphin Gardens, Inc. v. United States, 243 F. Supp. 824, 827 (D. Conn. 1965);
Agent Orange I, 506 F. Supp. at 793-94; McKay, 704 F.2d at 449.

102. See Casabianca v. Casabianca, 104 Misc. 2d 348, 428 N.Y.S.2d 400, 402 (N.Y. Sup.
Ct. 1980).

103. See Note, Liability of Manufacturer for Products Defectively Designed by the
Government, 23 B.C.L. REV. 1025 (1982).

104. See McKay, 704 F.2d at 449; Agent Orange II, 534 F. Supp. at 1054; Stencel, 431
U.S. at 673.

105. 431 U.S. at 672-73.
106. See McKay, 704 F.2d at 449-50.
107. Agent Orange 1, 506 F. Supp. at 794.
108. 340 U.S. 135; 431 U.S. 666; 28 U.S.C. § 2680(a) (1982).
109. 704 F.2d at 449.
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C. McKay v. Rockwell International Corporation

The Ninth Circuit Court of Appeals decision, McKay v. Rockwell In-
ternational Corp.,1" 0 revised the elements that the contractor must estab-
lish in order to share in the immunity that the government contractor
defense provides. The Supreme Court's refusal to grant certiorari"' em-
phasized the importance of this decision and foreshadowed the analysis
the Court would later use in the Boyle decision.

In McKay, two United States Navy pilots died on a routine training
mission when they ejected from their disabled RA-5C reconnaissance air-
craft.112 Autopsies of both pilots revealed that injuries sustained during
ejection probably caused the deaths."' Both pilots' wives filed separate
actions alleging defective design of the ejection system against Rockwell
International Corporation, the manufacturer of both the aircraft and the
ejection system. 4 The district court found the HS-1A escape system to
be unreasonably dangerous and defective and awarded a total of $711,553
in damages." 5

On appeal, the Ninth Circuit reversed the district court's decision and
held that the government contractor defense, which allows a manufac-
turer to share in the government immunity, shielded the manufacturer
from liability."" The court divided its analysis into four parts and pro-
vided that a military contractor is immune from liability when:

(1) the United States is immune from liability under Feres and Stencel,
(2) the supplier proves that the United States established, or approved,
reasonably precise specifications for the allegedly defective military
equipment, (3) the equipment conformed to those specifications, and (4)
the supplier warned the United States about patent errors in the govern-
ment's specifications or about dangers involved in the use of the equip-
ment that were known to the supplier but not to the United States."7

The significance of the McKay decision is multidimensional. First, the
court essentially disposed of the requirement that the government must
compel the contractor, either under the contract or otherwise, to follow
the government's specific requirements before the contractor was immune
from suit."' Second, the court addressed the policy considerations under-

110. 704 F.2d 444 (9th Cir. 1983).
111. 104 S. Ct. 711 (1984).
112. 704 F.2d at 446.
113. Id.
114. id.
115. Id. at 447.
116. Id.
117. Id. at 451.
118. See Merritt, Chapman, and Scott Corp. v. Guy F. Atkinson Corp., 295 F.2d 14 (9th
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lying a strict tort liability action and found them inapplicable in the area
of military products.11' Third, the court imposed a warning requirement
on the contractor similar to the one the Eastern District Court of New
York established in Agent Orange."20 Finally, the court broadened the
scope of the government contractor defense by extending the defense to
contractors who demonstrated that the government approved the defec-
tive design.121 This extension of the defense allowed contractors to exer-
cise some discretion over the military product design and still escape
liability.

D. Shaw v. Grumman Aerospace Corporation

In Shaw v. Grumman Aerospace Corp.,122 the Eleventh Circuit rejected
the rationales supporting the Agent Orange and McKay decisions."81 The
court fashioned its version of the government contractor defense under
the separation of powers doctrine."' The objective of the Shaw test was
to determine whether the government made a military decision to pro-
ceed with a dangerous design.""' If the military made the dangerous de-
sign decision, then the Shaw test absolved the contractor who created or.
helped create the design."' If the military did not make such a decision,
then the test subjected the contractor to the customary application of
products liability law."17

Lieutenant Shaw was killed when his Grumman A-6 military aircraft
crashed immediately after takeoff from the aircraft carrier Constella-
tion. 28 Experts attributed the crash to a design defect in the aircraft's
stabilizer system, which instantly sent the plane out of control on
launch. 2' The district court recognized the form of the government con-
tractor defense set out in McKay, but found that Grumman had not
proved the elements of the defense."30 The district court entered a judg-

Cir. 1961).
119. 704 F.2d at 451-53.
120. Id. at 451; 534 F. Supp. at 1055.
121. 704 F.2d at 450-51.
122. 778 F.2d 736 (11th Cir. 1985).
123. Id. at 740-4.
124. Id. at 741. The doctrine of separation of powers compels the judiciary to defer to a

military decision to use a weapon or weapons system designed by independent contractors,
despite the risk to servicemen. See Chappell v. Wallace, 462 U.S. 296, 302 (1983) (quoting
Gilligan v. Morgan, 413 U.S. 1, 10 (1973)).

125. 778 F.2d at 746.
126. Id.
127. Id.
128. Id. at 738.
129. Id.
130. Id.
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ment for Shaw's father, petitioner, and awarded damages of $840,556
against Grumman."'1

On appeal, the Eleventh Circuit applied its own government contractor
defense test and affirmed the district court decision. 88 The court's state-
ment of the new test was:

A contractor may escape liability only if it affirmatively proves: (1)
that it did not participate, or participated only minimally, in the design
of those products or parts of products shown to be defective; or (2) that
it timely warned the military of the risks of the design reasonably known
by the contractor, and that the military, although forewarned, clearly au-
thorized the contractor to proceed with the dangerous design.138

Under the Shaw test, the new general rule was that a military contrac-
tor would be liable to servicemen injured by products it designed in de-
tail.1" The burden shifted to the contractor to prove affirmatively it had
little or no input in the design, or that the contractor fulfilled its duty to
warn. 8 The Shaw test is in sharp contrast with the McKay test, under
which the government contractor defense is the rule rather than the ex-
ception. The court in McKay stated, "Only under limited circumstances
...should a manufacturer be held strictly liable in tort for injuries to a
serviceman on active duty caused by design defects in military
equipment."'18 1

IV. Boyle v. United Technologies Corporation

A. Factual and Procedural Background

In Boyle, Lieutenant David A. Boyle died when copiloting a CH-53D
helicopter. During a training exercise, the helicopter spun out of control
and plunged into the ocean off the coast of Virginia Beach, Virginia. 8 '
Boyle survived the impact of the crash but was unable to escape from the
helicopter and drowned.1" Boyle's father, petitioner, brought a diversity
action in federal court for wrongful death against respondent, the Sikor-
sky Division of United Technologies Corporation ("Sikorsky"). 8 ' Sikor-

131. Id.
132. Id. at 747.
133. Id. at 746.
134. Id. at 745.
135. Id. at 746.
136. 704 F.2d at 447.
137. 108 S. Ct. at 2513.
138. Id.
139. Id.
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sky built the helicopter involved in the crash for the United States."40

The district court applied two theories of liability under Virginia tort law
and submitted them to the jury.141 Petitioner's first allegation was "that
Sikorsky had defectively repaired a device called the servo in the helicop-
ter's automatic flight control system, which allegedly malfunctioned and
caused the crash. '142 Petitioner's second allegation was "that Sikorsky
had defectively designed the copilot's emergency escape system; the es-
cape hatch opened out instead of in (and was therefore ineffective in a
submerged craft because of water pressure,) and access to the escape
hatch handle was obstructed by other equipment. 1 43 The jury returned a
general verdict for petitioner along with an award of $725,000.1" The dis-
trict court denied Sikorsky's motion for judgment notwithstanding the
verdict.

145

Sikorsky appealed the district court's decision to the Fourth Circuit,
and the court of appeals reversed and remanded with directions that the
district court enter judgment for Sikorsky. 4' The court of appeals found,
as a matter of law, that the petitioner had failed to meet its burden of
demonstrating that the Sikorsky repair work, as opposed to the Navy
work, was responsible for the alleged malfunction of the flight control sys-
tem. 4' The court of appeals also found, as a matter of federal law, that
Sikorsky could not be held liable for the allegedly defective design of the
escape hatch because the evidence presented satisfied the requirements of
the military contractor defense, which the court of appeals had recog-
nized the same day in Tozer v. LTV Corp.14

Petitioner sought review of the court of appeals decision and challenged
the decision on three levels:

First, petitioner contends that there is no justification in federal law
for shielding government contractors from liability for design defects in
military equipment. Second, he argues in the alternative that even if
such a defense should exist, the court of appeals' formulation of the con-
ditions for its application is inappropriate. Finally, petitigner contends
that the court of appeals erred in not remanding for a jury determination
of whether the elements of the defense were met in this case. '

140. Id.
141. Id.
142. Id.
143. Id.
144. Id.
145. Id.
146. Boyle v. United Technologies Corp., 792 F.2d 413, 414 (4th Cir. 1986).
147. Id. at 415-16.
148. Id. at 414-15 (citing Tozer v. LTV Corp., 792 F.2d 403 (4th Cir. 1986)).
149. 108 S. Ct. at 2513.
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The Supreme Court granted certiorari because the circuits disagreed
about the proper treatment of cases involving the government contractor
defense. " The government contractor defense received varied support
among the Third, Fourth, Fifth, Seventh, and Ninth Circuits.' The
Eighth and Eleventh Circuits either rejected or severely limited applica-
tion of the defense.1" Commentators who argued the elements of the mil-
itary contractor defense established in McKay'" eagerly anticipated the
Supreme Court's intervention in this area. These elements, upon which
Tozer later relied, were too broad in scope and failed to encourage further
judicial intervention.'"

B. Decision

In Boyle v. United Technologies Corp.,15 the Supreme Court held that
the potential liability accorded independent contractors because of their
work for the federal government is an area of unique federal concern.'"
Despite the absence of legislation, Boyle specifically immunized govern-
ment contractors from liability for design defects. " ' The Court recog-
nized that state law holding government contractors liable for design de-
fects in military equipment might present a significant conflict with
federal policy, thereby requiring its displacement.'" The Court employed
the discretionary function exception of the FTCA as the limiting prin-

150. 107 S. Ct. 872 (1987); see Hurley, Government Contractor Liability in Military
Design Defect Cases: The Need for Judicial Intervention, 117 M.. L. Rev. 219 (1987).

151. See, e.g., Koutsoubos v. Boeing Vertol, 755 F.2d 352 (3d Cir. 1985) (recognized de-
fense despite the contractor's participation in the design process); Tozer v. LTV Corp., 792
F.2d 403 (4th Cir. 1986) (held defense prevents liability of manufacturer of military air-
craft); Bynum v. FMC Corp., 770 F.2d 556 (5th Cir. 1985) (defense recognized in suit against
manufacturer of Army Cargo Carrier); Tillet v. J.I. Case Co., 756 F.2d 591 (7th Cir. 1985)
(defendant contractor asserted government contractor defense to escape liability from acci-
dent involving defective military front-end loader); McKay v. Rockwell Int'l Corp., 704 F.2d
444 (9th Cir. 1983) (defense utilized to avoid liability for defective design of ejection
system).

152. See, e.g., Foster v. Day & Zimmermann, Inc., 502 F.2d 867 (8th Cir. 1974) (recog-
nized defense but not applied to manufacturer of defectively made grenade); Shaw v.
Gruman Aerospace Corp., 778 F.2d 736 (11th Cir. 1985), petition for cert. filed, No. 85-1529
(recognized defense but not applied to manufacturer of defective aircraft).

153. 704 F.2d at 451.
154. See Hurley, Government Contractor Liability in Military Design Defects Cases:

The Need for Judicial Intervention, 117 MiL. L. Rav. 219 (1987); Note, The Government
Contractor Defense: Preserving the Government's Discretionary Design Decisions, 57 TeM'.
L.Q. 697 (1984).

155. 108 S. Ct. 2510 (1988).
156. Id. at 2513-15.
157. Id.
158. Id.
159. 28 U.S.C. § 2680(a) (1982).
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ciple to support the existence of a significant conflict between federal in-
terest and state law in the context of government procurement.1' 0 The
Supreme Court adopted three criteria from the Ninth Circuit's McKay v.
Rockwell International Corp.' decision as the appropriate rules for de-
termining "those circumstances" that present a "significant conflict" with
federal policy and require displacing state law."' Finding the court of ap-
peals decision'"3 unclear on the separate issue of whether it was con-
ducting a factual evaluation of the principles supporting the government
contractor defense as petitioner suggested, the Supreme Court vacated
and remanded the decision on that issue.1"

The Supreme Court in Boyle relied heavily upon a line of cases 65 re-
quiring displacement of state law in areas of unique federal interest."'
The constitution and laws of the United States commit these interests to
exclusive federal control.16

7 While federal military procurement contracts
do not fall within any well defined area controlled by federal law, the
Court decided the Boyle dispute closely bordered upon two areas already
recognized as involving unique federal interests.'" The first area the
Court recognized as being exclusively governed by federal law involved
the obligations to and rights of the United States under its contracts.'"
The second area in which the Court acknowledged federal law controlled
was the civil liability of federal officials for actions taken in the course of
their employment.17 0 The Court held that procurement of military equip-
ment by the United States is a sphere of unique federal interest because
of the similar interests and duties the government and contractor share in
these two areas.1 "

The Court cited Yearsley v. W.A. Ross Construction Co.172 to illustrate
the similar interests the government and contractor share. 7 8 In Yearsley,

160. 108 S. Ct. at 2517.
161. 704 F.2d 444 (9th Cir. 1983), cert. denied, 104 S. Ct. 711 (1984).
162. 108 S. Ct. at 2518.
163. 792 F.2d 413 (4th Cir. 1986).
164. 108 S. Ct. at 2519.
165. See, e.g., Texas Indus., Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640 (1981);

United States v. Kimbell Foods, Inc., 440 U.S. 715, 726-29 (1979); Banco National v. Sabba-
tino, 376 U.S. 398, 426-27 (1964); Howard v. Lyons, 360 U.S. 593, 597 (1959); Clearfield
Trust Co. v. United States, 318 U.S. 363, 366-67 (1943); D'Oench, Duhme & Co. v. FDIC,
315 U.S. 447, 457-58 (1942).

166. 108 S. Ct. at 2514,
167. Id.
168. Id.
169. Id.
170. Id.
171. Id. at 2514-15.
172. 309 U.S. 18 (1940).
173. 108 S. Ct. at 2514-15 (citing 309 U.S. 18 (1940)).
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the Court rejected an attempt by a property owner to hold a construction
contractor liable under state law for land erosion caused by the contrac-
tor's work in constructing dikes for the federal government. 17' The Court
noted, "if what was done was within the constitutional power of Congress,
there is no liability on the part of the contractor for executing its will." '

The Supreme Court held the same interest protected in Yearsley was
equally applicable in the area of procurement contracts.17 6

The Supreme Court also addressed the issue of whether Boyle was sim-
ply a suit between two private parties. The Court noted that when "litiga-
tion is purely between private parties and does not touch the rights and
duties of the United States," federal law does not govern. ' T The Court.
reasoned that federal law should apply because an action between private
parties involving federal procurement of equipment does have a direct
effect on the federal government's contract interest. 17 The Supreme
Court indicated that "either the contractor will decline to manufacture
the design specified by the Government, or it will raise its price. Either
way, the interests of the United States will be directly affected."'17 '

The Supreme Court ruled that recognition of federal procurement con-
tracts as an area involving a unique federal interest was not the end of
the inquiry.18° Applying the reasoning of Wallis v. Pan American Petro-
leum Corp.,1 81 the Court imposed the additional requirement that a "sig-
nificant conflict" exist between an identifiable "federal policy or interest
and- the operation of state law." 6s The Court also recognized an alterna-
tive requirement established in United States v. Kimbell Foods,18' which
provided for displacing state law when application of state law would
"frustrate" specific objectives of federal legislation.""

The first element under the McKay test required that the United
States be immune from liability under the Feres doctrine."' The Su-
preme Court rejected this element as the limiting principle for identifying
when a significant conflict arises between federal policy and state law."6

174. 309 U.S. at 19-20.
175. Id. at 20-21.
176. 108 S. Ct. at 2515.
177. Id. (citing Bank of Am. Nat'l Trust & Say. Ass'n v. Parnell, 352 U.S. 29, 33 (1956)).
178. Id.
179. Id. Compare Miree v. Dekalb County, 433 U.S. 25 (1977) (the Court held federal

interest in the outcome of the dispute too remote to justify application of the federal law).
180. 108 S. Ct. at 2515.
181. 384 U.S. 63 (1966).
182. 108 S. Ct. at 2515 (citing 384 U.S. at 68).
183. 440 U.S. 715 (1979).
184. 108 S. CL at 2515 (citing 440 U.S. at 728).
185. 704 F.2d at 451.
186. 108 S. Ct. at 2517. See Feres v. United States, 340 U.S. 135 (1950).
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Under the Feres doctrine, the FTCA'87 does not cover injuries to armed
service personnel in the course of military service. 88 The Court refused to
adopt the Feres doctrine analysis because practical application produced
results that were, in some instances, too broad and, in some instances, too
narrow.1 8' The Court instead applied the discretionary function exception
of the FTCA"9' as the appropriate outline for identifying situations in
which a "significant conflict" between federal interests and state law ex-
ists." The Court held that "the selection of the appropriate design for
military equipment to be used by our Armed Forces is assuredly a discre-
tionary function within the meaning of this provision.""' The Court rea-
soned that permitting "second guessing" of these judgments through
state tort suits against contractors would have the same effect that the
discretionary function exception sought to avoid."'

The Supreme Court agreed with the scope of displacement adopted by
the Fourth Circuit and used in the Ninth Circuit:"9

Liability for design defects in military equipment cannot be imposed,
pursuant to state law, when (1) the United States approved reasonably
precise specifications; (2) the equipment conformed to those specifica-
tions; and (3) the supplier warned the United States about the dangers in
the use of the equipment that were known to the supplier but not to the
United States.'

The Court was satisfied that the initial two conditions assured that the
suit was within the area in which liability would frustrate the policy of
the discretionary function.'" The Court found the last condition was an
adequate safeguard against discouraging manufacturers from actively par-
ticipating in the design."97

The Supreme Court rejected the scope of displacement the Eleventh
Circuit adopted in Shaw v. Grumman Aerospace Corp.'" because the
Court reasoned the rule did not adequately protect the federal interest
that the discretionary function exception embodied. 9' In addition, the

187. 28 U.S.C. §§ 1346(b), 2671-2680 (1982).
188. 108 S. Ct. at 2517.
189. Id.
190. 28 U.S.C. § 2680(a) (1982).
191. 108 S. Ct. at 2517.
192. Id.
193. Id. at 2517-18.
194. Id. at 2518. See McKay v. Rockwell Int'l Corp., 704 F.2d 444 (9th Cir. 1983), cert.

denied, 104 S. Ct. 711 (1984).
195. 108 S. Ct. at 2518.
196. Id.
197. Id.
198. 778 F.2d 736 (11th Cir. 1985), petition for cert. filed, No. 85-1529.
199. 108 S. Ct. at 2518.
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Court was concerned that Shaw might deter active contractor participa-
tion in the design process200

V. ANALYSIS

A. Finding a Unique Federal Interest

The starting point of the Supreme Court's decision in Boyle was the
Court's finding that military procurement contracts represent a unique
federal interest.2" The Boyle dissent attacked the majority's synthesis of
two areas closely bordering the area of liability on government contrac-
tors. 02 The dissent fervently emphasized that federal common law should
displace state law in "few and restricted" instances 03 and "only where
clear and substantial interests of the National Government. . .will suf-
fer major damage if the state law is applied."21 The dissent further con-
tended that the majority was creating a new category when none was in-
tended and that Boyle was simply a relationship between "two private
parties" that was collateral to a federal contract.20 5 The dissent concluded
that the proper interpretation of post-Erie decisions would not support a
finding of unique federal interest and argued that the majority was sim-
ply legislating without authority.20 6

The dissent's interpretation of post-Erie decisions, however, was far too
rigid. Several post-Erie decisions setting out the parameters for displac-
ing state law imply that an area involving a unique federal interest, al-
though narrow in scope, is an area the Court must determine. The Court
in Texas Industries, Inc. v. Radcliffe Materials, Inc.,07 implied that the
issue needed judicial interpretation when the Court ambiguously defined
areas of unique federal interest as those "concerned" with the rights and
obligations of the United States. 0 8 In Clearfield Trust v. United
States,209 the Court used general language in determining that a federal
interest was present, suggesting the decision was not the result of any
precise formula.2 0 The Court in Clearfield Trust held the authority of
the United States to disburse funds and pay debts had its "origin[s]" in

200. Id.
201. Id. at 2514.
202. Id. at 2521-25 (Brennan, J., dissenting).
203. Id. at 2521 (citing Wheeldin v. Wheeler, 373 U.S. 647, 651 (1963)).
204. Id. (citing United States v. Yazell, 382 U.S. 341, 352 (1966)).
205. Id. at 2521-22.
206. Id. at 2520.
207. 451 U.S. 630 (1981).
208. Id. at 641.
209. 318 U.S. 363 (1943).
210. Id. at 366-67.
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the Constitution and "roots" in the statutes of the United States. 11 In
United States v. Standard Oil Co.,' 1 i the Supreme Court again implied
that pre-empting state law was "dependent upon a variety of considera-
tions always relevant to the nature of the specific governmental interests
and to the effects upon them of applying state law.""1 $ In sum, these deci-
sions suggest the majority was within the bounds of discretion allowed in
determining a unique federal interest.

The dissent also argued that Boyle did not involve a unique federal
interest because the government was not a party. In Bank of America
National Trust & Savings Association v. Parnell,'4 the Court expressed
the general rule that federal law does not apply when "litigation is be-
tween private parties," but federal law can apply when the suit "touch[es]
on the rights and duties of the United States."'' The dissent's contention
that Boyle was simply a suit between private partiesl was erroneous be-
cause the dissent had not properly addressed the "private parties" excep-
tion stated in Parnell2 The majority recognized the significance of this
exception and found the suit had "touched" the rights of the United
States because Boyle implicated218 concerns raised in Wallis v. Pan
American Petroleum Corp.219 and United States v. Kimbell Foods."0

Wallis added the requirement that a "significant conflict" exist between
the federal interest and state law.2 1 Similarly, Kimbell Foods required
that state law could not "frustrate specific objectives" of federal law."'
The majority's use of these additional requirements guaranteed that
Boyle directly affected the interests of the United States and was not
solely between private parties.

B. The Foundation for the Government Contractor Defense

The majority was unwilling to apply the Feres doctrine as the founda-
tion for the government contractor defense because of application
problems."' The majority determined that strict application of the Feres
doctrine would produce results that were in some respects too broad and

211. Id.
212. 332 U.S. 301 (1947).
213. Id. at 310.
214. 352 U.S. 29 (1956).
215. Id. at 33.
216. 108 S. Ct. at 2521-22 (Brennan, J., dissenting).
217. 352 U.S. at 33.
218. 108 S. Ct. at 2515.17.
219. 384 U.S. 63 (1966).
220. 440 U.S. 715 (1979).
221. 384 U.S. at 68.
222. 440 U.S. at 728.
223. 108 S. Ct. at 2517.
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in other respects too narrow.2" Since Feres prohibits all service-related
tort claims against the government, a contractor defense that rests upon
it should prohibit all service-related tort claims against the manufac-
turer." " This result is too broad in light of the three limiting criteria for
contractor immunity adopted by the court of appeals in McKay."O The
result would be too narrow since it covers only service-related injuries and
would not cover injuries caused by the military to civilians.227 Instead, the
majority recognized the discretionary function exception as the source of
the significant conflict between federal interests and state law in the con-
text of government procurement."9 The majority's decision not to adopt
the Feres doctrine, however, did not prevent them from invoking many of
the same rationales flowing from the Feres doctrine. The similarity in ap-
proach is justifiable because Feres was an interpretation of the legislative
intent of the FTCA, and the analysis of Boyle was an interpretation of
the exemption provision of the FTCA. One can trace the majority's un-
willingness to accel' me dissent's argument in McKay, that the Feres-
Stencel doctrine was "concerned exclusively with the government, not
contractor liability,"229 to the Court's sensitivity to policy concerns. If the
majority had accepted the premise that the Feres-Stencel doctrine was
concerned exclusively with the government, it might also have rejected
many of the policy considerations.

While not expressly speaking on the issue, the majority chose not to
rely solely upon the separation of powers doctrine as the foundation for
the government contractor defense. The court in Shaw invoked the sepa-
ration of powers doctrine as the sole source of the conflict because the
doctrine recognized that "the military must be free to decide that the risk
of accident or injury to servicemen from a design defect in the equipment
it orders is a risk that it is willing to take-without judicial interfer-
ence."''20 The majority's decision, however, was not inconsistent with
Shaw. Prior to the Boyle decision, Payton v. United States2" had already
recognized the separation powers concept as embodied in the discretion-
ary function exception.'"

Apparently, the majority recognized that the Feres doctrine and the
separation of powers doctrine support the government contractor defense,

224. Id.
225. Id. See supra notes 7-14 and accompanying text.
226. 108 S. Ct. at 2517.
227. Id.
228. Id.
229. 704 F.2d at 456 (Alarcon, J., dissenting).
230. 778 F.2d at 742.
231. 636 F.2d 132 (5th Cir. 1981).
232. Id. at 143.
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but only indirectly. The majority achieved a stronger footing by relying
directly on the federal statute itself as the source of the conflict.

The dissent's main argument was a disagreement with the majority's
reasoning "that federal common law must immunize government contrac-
tors from state tort law to prevent erosion of the discretionary function
exception's policy of foreclosing judicial 'second-guessing' of discretionary
governmental decisions.' 3 3 The dissent argued there was no basis for the
majority's opinion that the burdens a judgment imposes on the contrac-
tors also burdens the government in a way that justifies extension of its
immunity.

234

The dissent failed to recognize that allowing recovery against a military
contractor would effectively make the United States government subject
to liability when a serviceman was injured by defective military prod-
ucts. s' The majority stated its reasoning clearly: "It makes little sense to
insulate the Government against financial liability for the judgment that
a particular feature of military equipment is necessary when the Govern-
ment produces the equipment itself, but not when it contracts for the
production.'

s3 6

C. The Limiting Principles for Immunizing Contractors

The contrast the majority drew to Shaw bolstered the application of
the McKay criteria as the limiting principles for displacing state law. The
key factor was that the McKay formulation assured protection of the fed-
eral interests embodied in the discretionary function exception.27

Under the McKay formulation, the government contractor defense pro-
vides a manufacturer of military equipment with immunity from suit as a
result of injury or death to an active duty serviceman proximately caused
by the defective design of military equipment ." 8 The majority required
that: "(1) the United States approved reasonably precise specifications,
(2) the equipment conformed to those specifications; and (3) the supplier
warned the United States about the dangers in the use of the equipment
that were known to the supplier but not to the United States."'' 9

The majority correctly recognized that certain criteria were necessary
to assure that "the suit is within the area where the policy of the 'discre-
tionary function [exception]' would be frustrated. ' '

124 The policy underly-

233. 108 S. Ct. at 2526 (Brennan, J., dissenting).
234. Id.
235. Id. at 2518 (citing McKay, 704 F.2d at 451).
236. Id.
237. Id.
238. Id.
239. Id.
240. Id.
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ing the discretionary function exception is based on the separation of
powers doctrine that recognizes courts are not able to review or make
decisions that are committed to other branches of the government. In or-
der to show that immunity would frustrate the discretionary function ex-
ception, the criteria had to show that the government considered the de-
sign feature in question, not solely the result of the contractor's efforts.
The initial two criteria of the McKay test satisfied both of these
requirements.

The dissent in McKay criticized the first condition, "reasonable ap-
proval," as allowing contractors to shift the responsibility for the safety of
their designs to the government too easily.2 41 Explanatory language found
in McKay and Schoenborn v. Boeing,2 42 suggesting the criticism was not
well substantiated, supported the majority reliance on this criteria. In
Schoenborn, the court recognized that governmental approval of design
must "consist of more than a rubber stamp" and consist of a genuine
government participation in the design.24' The court in McKay recog-
nized it was not enough to meet the criteria in which the government set
only "minimal or very general requirements," but would be enough
"where the United States reviewed and approved a detailed set of
specifications."

244

The third condition properly reflects the realities of government pro-
curement. In Koutsoubos v. Boeing Vertol,24 5 the court suggested that
equipment design is the result of "continuous back-and-forth" dialogue
between the military and the contractor.2 4 In Tozer v. LTV Corp.,247 the
court stated, "We recognize this back-and-forth [dialogue] as a reality of
the procurement process, as well as a valuable part of that process; indeed
if military technology is to continue to incorporate the advances of sci-
ence, it needs the uninhibited assistance of private contractors. '2 48 The
majority raised a policy rationale in support of the third criteria: "We
adopt this [third] provision lest our efforts to protect discretionary func-
tions perversely impede them by cutting off information highly relevant
to the discretionary decision."' 24' The implication was the encouragement
of active contractor participation.25

The thrust of the majority's criticism surrounding the Shaw criteria

241. 704 F.2d at 456-64 (Alarcon, J., dissenting).
242. 769 F.2d 115 (3d Cir. 1985).
243. Id. at 122.
244. 704 F.2d at 450.
245. 755 F.2d 352 (3d Cir. 1985).
246. Id. at 355.
247. 792 F.2d 403 (4th Cir. 1986).
248. Id. at 407.
249. 108 S. Ct. at 2518.
250. Id.
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was that the formulation failed to protect the federal interest or policies
embodied in the discretionary function exception.251 The majority cor-
rectly noted that the first criteria created an incentive for contractors to
withhold knowledge of risks and could deter active contractor participa-
tion, which necessarily becomes crucial during times of war.252 The major-
ity also pointed out the Shaw formulation failed to recognize that the
design ultimately selected may well reflect a significant policy judgment
of government officials, even when the contractor developed the design.' 5'

VI. CONCLUSION

In Boyle, two formulations of the government contractor defense con-
fronted the Supreme Court. The Shaw standard reflected a willingness on
the part of the courts to apply standard principles of products liability
law, and the court, hence, drew a narrow exception to products liability
law. The McKay standard reflected a reluctance on the part of courts to
intervene in military related matters, leading to a broadened interpreta-
tion of the government contractor defense.

Post-Erie decisions supported the Supreme Court's determination that
the government contractor defense represented a unique federal interest,
suggesting the Court was allowed some discretion in determining the exis-
tence of a federal interest. The Court's implementation of the discretion-
ary function exception of the FTCA, in contrast to the Feres doctrine, has
placed the government contractor defense on a stronger foundation. Fi-
nally, Boyle's adoption of the three McKay criteria is consistent with sev-
eral policy rationales that have been recognized in the military procure-
ment area. Arguably, the policy considerations underlying strict liability
may apply to sales of military equipment to the government. The Boyle
decision, however, held that these rationales are inapplicable when the
McKay criteria exist.'"

RAYMOND A. LOPEZ

251. Id.
252. Id.
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