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The Four Major Western Approaches to the
Political Offense Exception to

Extradition: From Inception to Modern
Terrorism

I. INTRODUCTION

In this decade, the United States has had to begin to cope with interna-
tional terrorism.1 Other countries of the world, especially those of Europe
and Africa, have faced this problem for some time.' This phenomenon, be
it unconventional warfare or common crime, is a "strategy whereby vio-
lence is used to produce certain effects in a group of people so as to attain
some political end or ends."' "It is essentially a psychological weapon
aimed not only at its immediate victims, but also at a larger audience ' -
the populace and the state. The purpose of terrorist acts is to force a
state to submit to demands or to create a "climate of collapse, fear, or
uncertainty" in order to publicize a cause or to inspire revolution.' While
political movements, dissidents, and revolutionaries are not new,' terror-

1. See generally B. CoRsS, A CONCEPTUAL FRAMEWORK FOR ANALYZING TERRORIST
GRouPs 54-56 (1985).

2. Consider, e.g., Germany, The Baden Meinhof Shleyer Incident and the 1972 Munich
Olympics; Zaire, the Katenga Affair; Morroco, the Polizario-Western Sahara Case.

3. E. EVANS, CALLING A TRUCE TO TERROR 3 (1979).
4. Paul Wilkerson, The Real-World Problems of the Terrorist Organization and the

Problem of Propaganda, in ON TERRORISM AND COMBATING TERRORISM 69 (1985) (Proceed-
ings of an International Seminar, Tel-Aviv, 1979).

5. Id.
6. See generally F. ADLER & G. MUELLER, POLITICS, CRIME AND THE INTERNATIONAL

ScENE. AN INTER-AMERICAN Focus (1972). Consider, e.g., Spartacus' slave rebellion in Rome,
The American Revolution, The French Revolution, The Bolshevic Revolution, The Chinese
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ism as a form of rebellion on the present scale is.1

Many times terroristic acts appear to be common crimes such as rob-
bery, murder, and kidnapping, thus extraditable if an extradition treaty
exists.' A majority of terrorist groups, however, claim to be political
groups seeking political ends.9 Furthermore, some scholars maintain that
a terrorist can become politicized by conspiring with others who share
common goals; this support is necessary to achieve the offender's goal of
overthrowing and replacing the government.10

While extradition treaties generally include the most serious crimes, a
doctrine has emerged that has created a special exclusion for political of-
fenses. This doctrine is the "political offense exception." A terrorist,
therefore, may be justified in claiming immunity under this exception.
This doctrine demands that persons not be extradited for "offenses of a
political nature."11

Problems arise in categorizing which criminal acts fall under the pro-
tective veil of this exception. Extradition treaties and laws that generally
exempt political offenders seldom specify what constitutes political of-
fenses.1 " Nor is there a universal definition of such offenses. s Addition-
ally, terrorism has no uniform definition.14 If a state defines these terms,
the definitions may be ethnocentrically biased and colored to reflect the
sovereign's political ideology or current world political position. An exam-
ple of this inherent prejudice is that the British viewed many of the
American founding fathers' acts as terroristic or criminal in nature, while
the Americans viewed them as legitimate acts of political rebellion' A
more modern example is the Nicaraguan Contras. The United States
claims the Contras are "freedom fighters," while the Nicaraguan govern-

Communist Revolution, Boxer Rebellion, and The Mexican Revolution.
7. R. FRIEDLANDER, TERRORISM: DOCUMENTS OF INTERNATIONAL AND LocAL' CONTROL 71-72

(1979); see also E. EVANS, supra note 3, at 11. Tactically, violence has been used to terrorize
and intimidate since the early conflicts between Greece and Persia in the fourth and fifth
centuries B.C. Id.

8. E. EVANS, supra note 3, at 11; see also infra text accompanying notes 98-110. States
generally do not extradite in the absence of a treaty because there is no duty to do so unless
a treaty exists.

9. See generally E. EVANS, supra note 3.
10. J. SCHREBER, THE ULTIMATE WWON 20 (1978).
11. G.V. LA FORREST, EXTRADITION TO AND FROM CANADA 44 (1961).
12. M. BASSIOUNI, INTERNATIONAL EXTRADITION AND WORLD PUBLIC ORDER 371 (1974).-
13. See generally Deere, "Political Offenses in the Law and Practice of Extradition," 27

AM. J. INT'L L. 247, 248-49 (1933); see also S. BEDI, EXTRADITION IN INTERNATIONAL LAW AND

PRACTICE 181 (1968).
14. Levitt, Is "Terrorism" Worth Defining?, 13 OHIO N.U.L. REV. 97, 101 (1986).
15. See generally J. GARRATY, THE AMERICAN NATION: A HISTORY OF THE UNITED STATES

TO 1877 72-84 (4th ed. 1979).
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ment maintains that the Contras represent state sponsored terrorists."
These examples appear to verify the cliche that "one man's terrorist is
another man's freedom fighter.'" General practice has been to leave the
determination of what acts constitute a political offense to the interpreta-
tion and to the standards of the requested state." Therein lies the mod-
ern controversy with the political exception.

This article will address this problem of extradition by first presenting
a history of the practice of asylum. A brief history of the practice of ex-
tradition and of the development of the "political offense exception" doc-
trine will follow. Next, this article will present four major western ap-
proaches concerning the application of this doctrine and will then
examine these approaches and discuss the ramifications of each in the
sphere of international terrorism. Ultimately, this article will present con-
clusions on the effectiveness of these current mechanisms and will ad-
dress various proposed solutions for determining what constitutes a polit-
ical offense.

II. BACKGROUND

A. Asylum

"Asylum" is a Latin word that originates from the Greek meaning "in-
violable place."" Historically, asylum was a place where a state could not
exercise its jurisdiction.'0 Extradition-the surrender of a fugitive or pris-
oner by one state to anothersl-is an antonym to the traditional hospital-
ity offered to strangers.22 This hospitality was asylum or shelter. Thus,
surrendering a person is "extra-tradition." Because the practice of asylum
preceded extradition, extradition is the exception to asylum.2

Throughout history, many cultures have not recognized or practiced
asylum.24 Of the recorded civilizations, only the Mediterranean basin civi-

16. See N.Y. Times, May 5, 1983, at Al, col. 6 (President Reagan calls Nicaragua Rebels
"freedom fighters"); see also N.Y. Times, Feb. 23, 1985, at A4, col. 5 (excerpts from Shultz's
speech contrasting communism and democracy).

17. Goldie, The "Political Offense" Exception and Extradition Between Democratic
States, 13 OHIo N.U.L. Rev. 53, 56 (1986).

18. M. BAsSIOUNI, supra note 12, at 371; see also 1 J. MooRa, MooRE oN EXTRADITION 312
(1891).

19. M. BASSIOUNI, supra note 12, at 86 (citing Caillemer, Asylia, in DICTIONNAIRE DES
ANIQurrss GRECQuas wr RoMAINms D'APRES Les TExTES wr LES DOCMENTS 505 (1877)).

20. Id.
21. AMERICAN COLLzGIATE DICnONARY 428 (1966).
22. M. BASSIOUNI, supra note 12, at 86.
23. Id.
24. Id.
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lizations practiced a form of asylum.2 Religious texts such as the Tal-
mud, the Bible, and the Quran evidence this practice2 6 Moses is said to
have established numerous cities of sanctuary in Palestine as did
Muhammad upon the Arabian peninsula. Additionally, asylum flourished
in Greece.27 The Greeks formally institutionalized the practice into two
forms: (1) as pertaining to persons, and (2) as pertaining to designated
places.2 8 This sanctuary even extended to persons accused of murder.2 9 In
some instances, the penalty for violating a sanctuary of asylum was
death."'

Ecclesiastical practice was to stress the locus' sanctity over the individ-
ual's." In the sixteenth century, scholars became dissatisfied with the
practice of granting asylum on the basis that one had reached a place of
sanctuary.2 During this period, reforms concerning criminal justice also
appeared.32 By the next century, numerous sanctuaries dwindled with the
ebb of religious wars.34

In the eighteenth century, new political philosophies, social reforms,
and an interest in world stability developed limitations on the practice of
asylum." This doctrinal shift meant that (1) places should no longer con-
fer absolute immunity to all types of fugitives because states now had a
duty to prosecute common criminals, and (2) states had a reciprocal duty
to each other in the furtherance of developing world order."

The shift from a predominantly ecclesiastical definition and application
of asylum to that of political asylum was gradual. This change transpired
with the gradual erosion of ecclesiastic temporal power and the develop-
ment of the nontheocratic state sometime during the seventeenth and
eighteenth centuries.37 It was this development in the political arenas of
Europe that is the basis of modern asylum; asylum based on the "form of
immunity from foreign legal processes granted by the state of refuge to an
alien subject to its jurisdiction." 8 The modern application of asylum
would not be within the sanctity of a church, but within the territory of

25. Id. at 87; see generally S. SINHA, ASYLUM AND INTERNATIONAL LAW 5-49 (1971).
26. M. BASSIOUNI, supra note 12, at 87.
27. Id.
28. Id.
29. Id. at 88.
30. Id.
31. Id. at 89.
32. Id. at 90.
33. Id.
34. Id.
35. Id.
36. Id.
37. Id.
38. Id. at 91.
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the granting state . 3

The basis of "internal asylum" rests upon the premise that traditional
international law grants states liberty to exercise absolute author-
ity-legislative, administrative, and judicial-irrespective of other states'
desires.' 0 In theory, this concept of sovereignty allows a state complete
independence both internally and externally.' 1 The result of this unen-
cumbered authority is that all persons and property within the state are
the domain of the state under the principle quidquid est in territorio est
etiam de territorio."

While in theory a state is supreme and independent both in and out of
its boundaries, independence does not mean a state has unlimited free-
dom. 3 A state is a member of the world community; this membership
restricts freedom of action regarding the interests of other states." While
a state's power is absolute, the principle of reciprocity limits a state's
ability to intervene in affairs of other states. 5 Reciprocity, therefore,
makes sovereignty a territorial concept that is inapplicable beyond a
state's borders. 6

It is this territoriality that demands all sovereign states be independent
and equal in law.'7 The result of this territorial sovereignty and equality
is that each state has an absolute right to grant permission or refuse ad-
mission to anyone seeking entrance into its territory." This is a funda-
mental act of sovereignty, one that may be limited by obligations taken
with other sovereigns." Thus, asylum, extradition, and the exercise of
sovereignty are linked inexorably. 0

The repression of crime and the punishment of offenders has become of
vital interest to states.' 1 The purpose of a state is to create order and
tranquility within its territory.12 Crimes upset the peace and create insta-
bility and unhappiness within the society; this makes the maintenance of
law and order difficult. 3 States have formed treaties concerning the ex-

39. Id.
40. S. BEDI, supra note 13, at 27.
41. Id.
42. Id. at 28.
43. Id.
44. Id.
45. Id.
46. Id.
47. Id.
48. Id.
49. Id.
50. See generally id. at 27-32.
51. Id. at 29.
52. See L. LPsoN, THE GREAT ISSUES OF POLITICS 41-50 (7th ed. 1985).
53. Id.
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tradition of offenders in order to promote their own internal stability as
well as general world order."

B. Extradition

Extradition is the process by which a sovereign surrenders to another
sovereign an individual accused of or convicted of an offense outside the
jurisdiction of the state of refuge, and within the jurisdiction of the re-
questing state that seeks surrender of the individual for trial or punish-
ment." This practice originated in some of the world's earliest, "non-
Western civilizations such as the Egyptian, Chinese, Chaldean, and As-
syro-Babylonian.""

The first recorded extradition treaty dates circa 1280 B.C. 7 Ramses II,
Pharoah of Egypt, signed a peace treaty with the Hittites after Ramses II
had thwarted their invasion attempt." The Hittite king, Hattusili III,
signed the document, and the rulers ordered the treaty carved on the
Temple of Ammon at Karnak." This treaty expressly provided for the
return of individuals sought by each state that had taken refuge in the
other's territory."

Historically, sovereigns sought the return of persons guilty of crimes of
lse majestY." Such crimes included treason, attempts to assassinate the
monarch, and any behavior the government considered against the mon-
arch or against the state's political well-being." Sovereigns emphasized
extradition to punish those accused of political offenses because those
persons represented the most likely threat to the stability of the political
order." The primary function of extraditon, therefore, was to capture po-
litical offenders."

From antiquity until the late eighteenth century, sovereigns generally
did not seek extradition of common criminals." Ancient treaties do not

54. See generally S. BeDt, supra note 13, at 29-49.
55. Id. at 33-34; see also Bassiouni, Ideologically Motivated Offenses and the Political

Offenses Exception in Extradition-A Proposed Juridical Standard For An Unruly Prob-
lem, 19 DE PAUL L. REv, 217 (1970).

56. M. BASSIOUNI, supra note 12, at 1.
57. Id. at 3; see also I. SHEARER, EXTRADITION IN INTERNATIONAL LAW 5-6 (1971).
58. M. BASSIOUNI, supra note 12, at 3.
59. Id.
60. Id. at 4; see also I. SHEARER, supra note 57, at 5.
61. M. BAssIOuNI, supra note 12, at 370; see also 1 L. OPPENHEIM, INTERNATIONAL LAW

645-46 (H. Lauterpacht ed. 7th ed. 1948).
62. M. BASsloUNI, supra note 12, at 370.
63. Id. at 4.
64. S. SINHA, supra note 25, at 170-71.
65. .SHEARER, supra note 57, at 5-6.
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indicate any conscious effort to suppress ordinary crime." Additionally,
extradition provisions were incidental only in peace treaties as a gesture
of friendship and cooperation.' States did not seek extradition of com-
mon criminals because sovereigns did not consider such offenders a dan-
ger to political stability.68 To understand this, one must consider the ex-
isting conditions of that era. Initially, transportation was difficult and
perilous." Secondly, leaving or escaping from the area of the crime re-
sulted in punishment in the form of exile or banishment. Thirdly, stran-
gers were the object of distrust and suspicion, and many times locals en-
slaved foreigners. Additionally, a stranger's livelihood in a new area was
uncertain. Perhaps more importantly, the sovereign viewed a departed
felon as a problem solved. Therefore, because intercourse between areas
was rare, sovereigns believed that a regular system of extradition arrange-
ments for common crimes between kingdoms was unwarranted and per-
haps a waste of resources.70

It was not until the late eighteenth and early nineteenth centuries that
sovereigns began to concentrate on extradition treaties for common
crimes.71 This move coincided with the development of new, better, and
quicker forms of transportation-which allowed criminals greater ability
to commit crimes over a larger region.72

C. Development of the Political Offense Exception

The eighteenth and nineteenth centuries witnessed such changes in so-
ciety as improved transportation, quicker communication, industrializa-
tion, and the emergence of new political attitudes.'3 As a result of such
changes a very profound change between sovereigns occurred." This was
the social climate in which the "political offense exception" developed.'5

Before the French Revolution, the term "political crime" was itself
nonexistent.' Neither sovereigns nor scholars knew of the term in theory
or in practice. Furthermore, the doctrine of nonextradition of political
criminals did not exist." During the nineteenth century, however, emerg-

66. Id. at 6.
67. Id.
68. Id. at 7; see also M. BASSIOUNI, supra note 12, at 4.
69. I. SHEARER, supra note 57, at 7.
70. Id.
71. Id.
72. Id. at 7-8.
73. Id. at 7-12.
74. Id.
75. See generally id.
76. 1 L. OPPENHEIM, supra note 61, at 643.
77. Id.
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ing states began to recognize a right of people to rebel against oppressive
governments. 7 These states began the practice of granting asylum to
those whose coup. attempts had failed.79 Thus, burgeoning Western Euro-
pean democracies elected not to surrender the fate of political revolution-
aries to the monarchial ancien regimes.00

The French Jacobin Constitution of 1793 illustrated this developing
revolutionary spirit.8 1 Article 120 granted asylum to foreigners exiled "for
the cause of liberty.' Thus, the term "political crime" emerged.83

The Belgian government first formulated the political offense exception
in terms of nonextradition in Belgium's Extradition Law of 1833." This
law stated that a refugee "shall not be prosecuted or punished for any
political offense nor for any act connected to such crime."" The same
year, Russia, Prussia, and Austria Tatified treaties to extradite political
offenders."6 The traditional states sought to continue to punish political
offenders, while the newer states promoted self-determination of peoples
and democratic thought and processes, even if rebellion ensued.6 7

Since the emergence of the political offense exception, widespread state
practice and recognition of political asylum and immunity have estab-
lished this exception as customary international law.s" While sovereigns
generally recognize that states should not extradite political offenders,
they have offered no precise definition of political offense.8" This failure
to agree on what constitutes a political offense has created a serious
enigma." Generally, various tribunal bodies and their particular stan-
dards have defined political offenses.'1 Courts have recognized two gen-
eral classifications of the term "political offense"-"pure" and "rela-
tive."' A "pure" political offense is an unlawful act without an element

78. Goldie, supra note 17, at 59 (citing Bureau of Public Affairs, U.S. Dep't of State,
Current Policy No. 762, The Political Offense Exceptions and Terrorism 2 (Statement of
Abraham Sofaer) (1985) [hereinafter Current Policy No. 762]).

79. Id.; see also S. BEDI, supra note 13, at 180-81.
80. Goldie, supra note 17, at 59 (citing Current Policy No. 762, supra note 78).
81. Id.
82. 1 L. OPPENHEIM, supra note 61, at 644; see also Current Policy No. 762, supra note

78.
83. 1 L. OPPENHEIM, supra note 61, at 644.
84. Id. at 706; see also Goldie, supra note 17, at 59; see generally Current Policy No.

762, supra note 78. See also M. BASSIOUNI, supra note 12, at 371.
85. Goldie, supra note 17, at 59 (citing Current Policy No. 762, supra note 78).
86. Id.
87. Id.
88. S. Beai, supra note 13, at 179-80; see also I J. Mooaa, supra note 18, at 205-18.
89. S. BEDi, supra note 13, at 59.
90. See generally id. at 181-82.
91. M. BAsslouNI, supra note 12, at 371.
92. Garcia-Mora, The Nature of Political Offenses: A Knotty Problem of Extradition
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of the common crime-generally directed solely against the sovereign or
the power structure."s The actor acts as agent of the political movement
and without malice against anyone but the state." Additionally, the con-
duct only affects the political structure." The "relative political offense"
or d~lit complex, is more difficult to define; herein lies one of the
problems facing the political offense exception." "Relative" offenses are
not fully political nor wholly common crimes. 7 This type of political of-
fense is in the form of a common crime-many times against an individ-
ual-but has a political objective." This type of offense is ambiguous,
evasive, and generally an umbrella under which common criminals and
terrorists attempt to hide." Hence, there is little agreement as to what
constitutes a relative "political offense."100 With the rise of transnational
terroristic activity throughout the world, contention and controversy once
again surround the political offense exception to extradition."0 '

D. Attentat Clause

The first attempt to clarify this complex issue of "relative political of-
fense" was the attentat clause.102 In 1854, Jules Jacquin-a French na-
tional domiciled in Belgium-and a cohort attempted to assassinate Em-
peror Napoleon III by bombing the railway upon which he was
travelling.10 3 The French government requested extradition; however, the
Belgian government denied the request because of the 1833 Extradition
Law.10' The Belgian Legislature then passed the "Attentat Clause" which
provided that the murder of a head of a foreign government or the mur-

Law 48 VA. L. REv. 1226, 1230 (1962); see also M. BASSiOUNI, supra note 12, at 375-84.
93. M. BASSIOUNI, supra note 12, at 379-83; see also 1 L. OPPENHEIM, supra note 61, at

646.
94. Thompson, The Evolution of the Political Offense Exception in an Age of Political

Violence, 9 YALE J. WORLD PuB. 0nD. 315, 317 (1983); see also Garcia-Mora, supra note 92;
S. BEDI, supra note 13, at 182.

95. Thompson, supra note 94, at 317.
96. Lubet & Czackes, The Role of the American Judiciary in the Extradition of Politi-

cal Terrorist, 7 J. CRIM. L. & CRIMINOLOGY 193 (1980); see also S. BEDI, supra note 13, at
182.

97. S. BEDI, supra note 13, at 181-82.
98. Id.
99. See generally Goldie, supra note 17, at 64 (citing Judgement of 1930, Bundesger-

icht, Switz., 56 Entscheidungen des Schweizerischen Bundesgerichts, Arntliche Sammlung
[BGE I] 457 (In re Kaphengst, 5 Ann. Dig. 292)).

100. See S. BED!, supra note 13, at 181.
101. See generally Larschan, Legal Aspects to the Control of Transnational Terrorism:

An Overview, 13 OHIo N.U.L. REv. 117, 117-24 (1986).
102. Goldie, supra note 17, at 61; see also 1 L. OPPENHEIM, supra note 61, at 647-48.
103. 1 L. OPPENHEIM, supra note 61, at 647; see also Goldie, supra note 17, at 61.
104. 1 L. OPPENHEIM, supra note 61, at 709.
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der of his family "shall not be considered as a political crime." 105 Many
states have recognized this limitation of the political offense exception
doctrine.1" When extradition agreements lack an "attentat clause" provi-
sion, an appropriate authority must resolve the issue of whether the act
was a "relative" political offense.1 7 This determination is vital; once an
authority labels an offense as "political," a state may legitimately deny
extradition.108

III. JUDICIAL APPLICATION OF THE POLITICAL OFFENSE EXCEPTION

A. Introduction

Various interpretations have emerged in determining what elements
constitute a "political offense."10 These approaches separate easily into
three categories: (1) the Swiss "predominance test," (2) the French "ob-
jective test," and (3) the Anglo-American "incidence test."110

B. The Swiss Application of the Political Offense Exception

The Swiss use the "predominance" or "proportionality" test to deter-
mine whether an offense is of a political nature."1 This test requires a
balancing of the common elements of the crime against the political ele-
ments involved.112 The Swiss approach recognizes "relative" and "pure"

political offenses.11s To satisfy the political predominance requirement,
two requisites must be met: (1) the offense must be directly related to the
attainment of or to the promoting of the movement's political goal, and
(2) the political element of the crime must predominate over the criminal
element, or at least the conduct must be proportionate to the desired po-
litical ends.1 '

In 1908, the Federal Tribunal of Switzerland stated in V.P. WassiliefP1

105. Id.
106. Id.
107. Thompson, supra note 94, at 317; see also Goldie, supra note 17, at 61.
108. See generally Thompson, supra note 94.
109. See generally Garcia-Mora, supra note 92, at 1240-56.
110. - Goldie.supra note 17, at 62; see also Quinn v. Robinson, 783 F.2d 776, 794 (9th Cir.

1986).
111. Garcia-Mora, supra note 92, at 1251; see also S. BEni, supra note 13, at 183.
112. Gilbert, Terrorism and the Political Offense Exception Reappraised, 34 INT'L &

Comp. L.Q. 695, 701 (1985); see also S. BEDI, supra note 13, at 183.
113. Thompson, supra note 94, at 317; see also Garcia-Mora, supra note 101, at 1254.
114. Id.
115. Goldie, supra note 17, at 64 (citing Wassilief, reported in [1909] FOREIGN REL. U.S.

519 (1914)).
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that an offense was political if the conduct met three criteria."' These
were: (1) that the person committed the offense for the purpose of help-
ing or insuring the success of a purely political goal; (2) that there existed
a direct connection between the crime and the pursued purpose of the
party to change the political or social structures of a state; and (3) that
the political element predominated over the common criminal element.'17

Thus, if the concerned conduct is unnecessary or is disproportionate to
the political objective, regardless of one's political motivation, it is not a
political offense.""

The Tribunal first announced this "political motivation predominance"
test in In re Ockert.'1 In Ockert, the Prussian Ministry of Justice re-
quested Ockert's extradition for the shooting of a Nazi Party member.""
Ockert, a member of the German Social Democratic Party, claimed pro-
tection under the political offense exception. 21 The Tribunal held the of-
fense was political because the numerous violent outbreaks in Germany at
that time paralleled a civil war. 2"

A similar 'case was In re Peruzzo.123 Italy sought Peruzzo's extradition
for inciting and participating in the killing of a fascist. The accused
claimed his offense was political.'2 4 The court reasoned that because the
war was over, the fascists were defeated, and a new pluralistic govern-
ment controlled Italy, a fascist struggle for political power posed no
threat.120 The court held that the crime's political element did not
predominate because the relationship between the desired political end
and the crime was flimsy at best.'3 6 The Swiss authorities extradited
Peruzzo'12

1 unlike the result in In re Ockert.'2 6
The Swiss Tribunal also granted extradition in the case of In re

Nappi.129 The Italian government sought extradition of this neo-fascist
for armed robbery.130 Defendant declared that he acted without personal

116. M. BAssIoUNI, supra note 12, at 402-03; see also S. BEn, supra note 13, at 182-83.
117, Id.
118. Id.
119. Thompson, supra note 94, at 321 (citing In re OcKert, 59 BG 1 136; 7 Ann. Dig. 369

(Switzerland, Fed. Tribunal) (1933)).
120. In re Ockert, 7 Ann. Dig. at 369-70.
121. Id.
122. Id. at 370-71.
123. [19521 Int'l Rep. 369 (1951) (No. 79) (Swit.).
124. Id. at 369.
125. Id. at 370-71.
126. Id.
127. Id.
128. 59 BG I 136; 7 Ann. Dig. at 369 (Switzerland, Fed. Tribunal) (1933).
129. [19521 Int'l Rep. 375 (No. 81) (Swit.).
130. Id. at 375-76.
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interests and in behalf of his political contingent.3 Although the Tribu-
nal found that defendant had a political motive, it held that the criminal
element was superior to any political motivation.8 2 The political element
predominates only if the offense is directly related to the desired end.1 33
To achieve this intimacy, the court stated that the offense must be an
"efficacious method of achieving the end, or constitute an integral part of
acts leading thereto."' l

The leading Swiss case concerning terrorism is In re Kaphengst.3 5 The
German government accused Kaphengst of planting several bombs
throughout Germany that had injured innocent civilians. 36 Kaphengst
fled to Switzerland and claimed that he had acted politically.'3 " The
Swiss Tribunal, however, granted extradition.1 8 It held that there was no
link between the bombing and an attack on the state."' The court stated
that the nature of such indiscriminate crime overshadowed any political
element."10 Aimless acts of violence that fail to elevate political ends do
not satisfy the Swiss "predominace" test. 41 Thus, the Swiss approach
protects politically motivated acts if the means chosen not only are effica-
cious and proportionate to the threat of injury, but are the only ones
available to achieve the desired goal.1 42

In re Kavic14 3 is another case concerning terrorist acts. Yugoslavia re-
quested extradition of a group of nationals that hijacked a Yugolsav air-
craft, forcing it to Switzerland to gain asylum. 44 The Swiss Tribunal de-
nied this request reasoning that the individuals were seeking freedom
from a totalitarian regime.' 4s The court stated that the offenses were po-
litical because the individuals had no other means of obtaining political
freedom.1

4
6 This case is distinguishable from In re Kaphengst147 in that

131. Id.
132. Id,
133. Id.
134, Id.
135. 59 BG I 457; 5 Ann. Dig. 292 (Switzerland, Fed. Tribunal) (1930)).
136. Thompson, supra note 94, at 321 (citing In re Kaphengst, 56 BG I 457; 5 Ann. Dig.

at 593-94).
137. Id.
138. Id.
139. Id.
140. Id. (citing In re Kaphengst, 56 BG I 457; 5 Ann. Dig. at 592).
141. Id.
142. Goldie, supra note 17, at 65.
143. Thompson, supra note 94, at 322 (citing In re Kavic, 78 ATF 1 39; 19 Ann. Dig. 371

(Switzerland, Fed. Tribunal) (1952)).
144. Id. (citing In re Kavic, 78 ATF I 39; 19 Ann. Dig. at 374).
145. Id.
146. Id.
147. 56 BG I 457; 5 Ann. Dig. at 292 (Switzerland, Fed. Tribunal) (1930).

[Vol. 40



POLITICAL OFFENSES

the men achieved their objective through nonfatal offenses that posed
minimal danger to innocent persons.'

These Swiss decisions appear to indicate that the more violent the al-
leged offense, the greater the direct relationship between the crime and
the political goal must be. '4 This "predominance" test is extremely flexi-
ble.' 50 This particular characteristic allows the test to bend with and en-
dure the changes of the modern political sphere. It is this flexibility, how-
ever, that renders the interpretation very discretionary. 151 Some writers
claim that this approach is no balancing test, but only a foreign policy
tool. '8 Swiss authorities must develop a way to distinguish between ran-
dom terroristic acts and acts against opposing political regimes in order
to promote the impartiality of their approach. 58 Authorities cannot begin
to resolve this problem until they agree on a definition of terrorism.'"
Regardless of such criticism, academics accept this approach as the most
developed of the three categories.155

C. The French Application of the Political Offense Exception

The French approach to the political offense exception is quite simple.
To determine whether an offense is political, French courts use the objec-
tive test.'" This test deems an offense political only if the actor directly
injures the state.'" In French extradition cases, the role of the judiciary is
to consider only the nature of the affected target.'"

In re Giovanni Gatti'59 is the controlling French case on this subject.160

The Republic of San Marino requested Gatti's extradition for attempting
to murder a communist.16' Gatti declared his act was political."' The
court ruled that extradition should be granted on two conditions: (1) if
the political nature of the crime did not impair the defendant's position,

148. Comment, The Political Offense Exception as Applicable to Terrorists: Judicial
Interpretation and Legislative Reform, 25 DuQ. L. REv. 481, 488 (Spring 1987).

149. Id. at 489.
150. Goldie, supra note 17, at 65.
151. Id. (citing C. VAN DEN WIJINGARET, THE POLITICAL OFFENSE EXCEPTION TO EXTRADI-

TION 5-14 (1980)).
152. Thompson, supra note 94, at 322; see also Gilbert, supra note 112, at 695-96.
153. Goldie, supra note 17, at 65.
154. R. FRIEDLANDER, supra note 7, at 71-72.
155. Gilbert, supra note 112, at 701.
156. Garcia-Mora, supra note 92, at 1249; see also Thompson, supra note 94, at 332.
157. Goldie, supra note 17, at 62.
158. Thompson, supra note 94, at 322.
159. 14 Ann. Dig. 145 (No. 70) (France, Ct. App. of Grenoble 1947).
160. See generally Goldie, supra note 17, at 62; see also S. BEni, supra note 13, at 184.
161. 14 Ann. Dig. at 145.
162. Id.
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and (2) if the requesting state did not convene a special tribunal to try
the accused.'"o The court in Gatti ignored the offender's motivation while
focusing on whether the accused had directly injured the requesting
state.'" It determined that an offense is political only if the act harms the
state's political structure.165

Following the Gatti decision, French courts experimented and ex-
tended the scope of the "objective" of the test by considering the crime's
political character as contrasted against the crime's common element."'
This trend exhibited a trace of the Swiss approach.'17 The French Courts,
however, appear to be returning to the true "objective test.'"" In the
Piperno case,1'9 the Italian government sought to extradite Piperno-a
member of the Red Brigade who had participated in the kidnapping and
murder of Aldo Moro.17 After much debate and many appeals, the
French granted extradition, stating that it could not attach a political na-
ture to a crime so serious as murder, regardless of the motive.'

While the French "objective test" would appear to be immune from
inconsistent applications, such is not the case. The Holder and Kerkow
Incident'7 2 illustrates this. Holder and Kerkow hijacked a plane in the
United States, threatened to murder a flight attendant, extorted
$500,000, and then forced the craft to Algeria." Although France and the
United States had applicable extradition treaties, a French court denied
the extradition request.1 74 The court based its decision on a demand by
one of the offenders to take them to Hanoi, North Vietnam.' 7

5 The court
believed these persons acted with a political motive.'"

Generally, the French test concentrates on the affected target; the state

163. Id.
164. Id.; see also Goldie, supra note 17, at 62.
165. 14 Ann. Dig. at 145.
166. Carbonneau, Terrorist Acts-Crimes or Political Infraction? An Appraisal of Re-

cent French Cases, 3 HAsTiNGs INT'L & Coup. L. REv. 265, 277 (1980).
167. Id. at 277-81.
168. Goldie, supra note 17, at 62.
169. For a discussion of this case, see Carbonneau, supra note 166, at 291-96 (citing

Prisoner in Paris charged in Moro Death, Int'l Herald Trib., Sept. 3, 1979, at 6, col. 6).
170. Id. at 291 (citing Red Brigade Hunt Intensifies in France, Int'l Herald Trib., Sept.

4, 1979, at 5, col. 1).
171. Id. at 294-95.
172. For a discussion of this case, see Goldie, supra note 17, at 63. Also, for a report of

the facts and of the decision, see McDowell, Digest of United States Practices in Interna-
tional Law 1975, at 168 (1975); see also DEP'T OF STATE, DIGEST or UNrED STATES PRACTICE
IN INTERNATIONAL LAW 168 (1976).

173. Id.
174. Id.
175. Id.
176. Id.
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must be that target. 177 While this criteria would suggest that the "objec-
tive" test is simple to apply, the inconsistencies in the French approach
illustrate that it, like other approaches, is not infallible.

D. The Anglo-American Application of the Political Offense Exception

The English Application. The British Extradition Act of 1870 ex-
emplifies the problem of virtually all extradition acts and treaties in that
while exempting those charged with offenses of a political nature, it fails
to define the term "political offense.""7 The English have left this deter-
mination to judicial interpretation.'

The genesis of Anglo-American interpretation and application of the
political offense exception lies in the landmark decision In re Castioni.180
In response to local governmental abuses and for the Swiss government's
failure to revise the constitution, several citizens seized a local arsenal." 1

It was during this outburst that Castioni allegedly killed Rossi; the Swiss
government sought Castioni's extradition for the murder of this Swiss of-
ficial."' 2 Castioni fled from Switzerland and claimed the exemption's pro-
tection. s The English court denied the Swiss request and ruled that Cas-
tioni's offense transpired "in the course of" and "in the furtherance of" a
political uprising.'" Thus, the "incidence" test emerged.'85

Great Britain, in In re Meunier,"80 refined the test by adding the "two-
party struggle" requirement.' The court stated that "[tihere must be
two or more parties in the State, each seeking to impose the government
of their choice on the other,"' 88 and the offense must be against the other
party in pursuit of a political objective. 18' This case suggests that an an-
archist's random, indiscriminate violence against the general populace
that does not advance a political goal is not a political offense."90 Perhaps

177. Thompson, supra note 94, at 332.
178. See 33 & 34 Vict., ch. 52 (1870).
179. See In re Castioni, [1891] 1 Q.B. 149 (1890).
180. [1891] 1 Q.B. 149 (1890).
181. Id. at 150.
182. Id. at 151.
183. Id. at 151-52.
184. Id. at 153-66.
185. Id, at 156.
186. [18941 2 Q.B. 415 (1894).
187. Id. at 419.
188. Id.
189. Id,
190. Cantrell, The Political Offense Exception in International Extradition: A Compar-

ison of the United States, Great Britain, and the Republic of Ireland, 60 MARQ. L. REV.
777, 786 (1979); see also Thompson, supra note 94, at 319.
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In re Meunier"" is the "first judicial rejection of anarchism or terrorism
as a legitimate international political method of protest. '""

In Ex parte Kolczynski,1'" Poland demanded extradition of several
soldiers for mutiny on a fishing trawler.' 4 These individuals seized a boat
and sought asylum in England because they believed the Polish govern-
ment would punish them for their political views.' e" Evidence indicated
that the captain had recorded various conversations concerning the men's
political beliefs with the intention of charging the men with treason.'"
The court denied the request holding that the men committed a political
act though no political uprising existed.' e7 This ruling modified the "inci-
dence two-party struggle" test by considering the existing circumstances
at the time of the alleged offense.198 Therefore, the English "incidence"
test no longer demanded a specific uprising; only evidence of "political
opposition ... between fugitive and requesting" state.'"e

Later, an English court added an additional requirement to the excep-
tion in Ex parte Cheng."00 The United States sought Cheng's extradition
for the attempted murder of a Taiwanese vice-premier in New York. 01

The court concluded that the United States desired only to enforce its
own criminal laws; it denied extradition.202 Now for a crime to be a politi-
cal offense it must be against the state seeking extradition. 03

English case law appears to consider the offense more important than
the involved motivation. Also, the individual must direct the offense
against the requesting state, except in cases involving totalitarian re-
gimes.2" Because of this latter exception to an otherwise generally impar-
tial and good faith test, arguably the Castioni "incidence" approach, like
the Swiss and French tests, seems to have become a political tool devised
and utilized to preserve western democracies.2 5

The American Application. As noted earlier, the United States has

191. [1894] 2 Q.B. 415.
192. Thompson, supra note 94, at 319.
193. (19551 1 Q.B. 540 (1954).
194. Id. at 540.
195. Id. at 543.
196. Id. at 550.
197. Id. at 544.
198. Id. at 549.
199. Schtraks v. Gov't of Israel, 1964 App. Cas. 556, 591 (1962).
200. 1973 App. Cas. 931 (1973).
201. Id. at 931.
202. Id. at 942-43.
203. Id.
204. Id.
205. Gilbert, supra note 112, at 698.
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generally followed the Castioni "incidence test."' 0 The American courts
have, however, a narrower interpretation; they only consider the "inci-
dent" rather than the motivation of the offender or of the requesting
sovereign.0

An early case that illustrates the Castioni influence in American case
law is In re Ezeta.'08 The Salvadoran government requested extradition
of its ousted President Antonio Ezeta and some of his military officers.209

The charges were for murder, robbery, arson, and rape.2 10 These arose
from Ezeta's attempts to quash opposing revolutionary forces seeking his
overthrow. 1' The applicable extradition treaty did not require the sur-
render of political offenders.212 Considering the Castioni test, the court
ruled that the men fell under the political offense exception.21 The court
"closely identified [the crime committed] with the acts of a political up-
rising 21 4 and ruled that the actors "committed [the crimes] during the
process of actual hostilities between the contending forces."'1

Two years after Ezeta, in Ornelas v. Ruiz,"1 Mexico demanded extradi-
tion of some of its nationals who conducted raids in that country and fled
to safety in Texas.217 These persons committed crimes against both civil-
ians and Mexican soldiers.21' The allegations included arson, kidnapping,
robbery, and murder.2 9 Though an active rebellion existed in Mexico and
these individuals were part of that movement, the Supreme Court held
that the "character of the foray, the mode of attack, the persons killed or
captured, and the kind of property taken or destroyed" did not amount
to a political offense.220 The Court further declared that while the raid
coincided with a revolution, it did not advance the cause.22 Additionally,
the Court stated that the absence of a superior Mexican national force
near the village offset the existing political elements.'2 '

206. In re Ezeta, 62 F. 972 (N.D. Cal. 1894).
207. Lubet & Czackes, supra note 96, at 203.
208. 62 F. 972 (N.D. Cal. 1894).
209. Id. at 976-79.
210. Id.
211. Id.
212. Thompson, supra note 94, at 723.
213. 62 F. at 1002.
214. Id.
215. Id. at 997.
216. 161 U.S. 502 (1896).
217. Id. at 511.
218. Id. at 510-11.
219. Id. at 510,
220. Id. at 511.
221. Id. at 512.
222. Id.
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Other decisions such as In re Gonzalez"2 8 and Escobedo v. United
States"" reaffirm the American courts' adherence to the "incidence" test.
In Gonzales,2 the court held that the murder of two prisoners by Do-
minican military guards did not constitute a political offense because the
acts were not incidental to a political rebellion.2 2 6 Likewise, in Esco-
bedo,"27 two American nationals claimed political immunity for the kid-
napping and murder of a Cuban diplomat.228 Because no political conflict
existed, the court stated that political motivation alone did not convert
common crimes into political ones."

As European courts have had to deal with transnational terrorism for
some time, United States' courts increasingly have had to face this phe-
nomenon in the last decade.2 0 One such case is In re McMullen.231 Great
Britain requested extradition of McMullen-a deserter who joined the
Irish Republican Army (IRA)-for the bombing of a military barrack in
England.2 3

2 The bomb killed off-duty soldiers. 88 The magistrate applied
the "incidence" test and found that, while the bombing occurred in
Northern Ireland, there was evidence to indicate that the political rebel-
lion also had spread into England.28 ' The magistrate denied extraditon
ruling that McMullen's conduct was incidental to a conflict and in fur-
therance of a political goal.13

6

In In re Mackin,'2 a magistrate held that an IRA member accused of
shooting a British soldier during a street battle in Belfast had committed
a political offense.2 7 The magistrate stated that the following factors
were relevant to a political offense: (1) whether a political uprising,
revolution, or war was in existence at the time of the alleged offense; (2)
whether the accused was a participant in the group responsible for the
uprising; and, (3) whether the alleged offense satisfied the Castioni "inci-
dental to" and "in the furtherance of" the political uprising test.28

223. 217 F. Supp. 717 (S.D.N.Y. 1963).
224. 623 F.2d 1098 (5th Cir. 1980).
225. 217 F. Supp. at 717.
226. Id.
227. 623 F.2d at 1098.
228. Id.
229. Id. at 1104.
230. See Cordes, supra note 1, at 54-56.
231. No. 3-78-1099 (N.D. Cal. May 11, 1979); for discussion see Quinn v. Robinson, 783

F.2d 776, 801 (9th Cir. 1986).
232. 783 F.2d at 801.
233. Id.
234. Id.
235. Id.
236. 668 F.2d 122 (2d Cir. 1981).
237. Id. at 122.
238. Id. at 125.

[Vol. 40



POLITICAL OFFENSES

The magistrate's analysis was that Mackin's conduct met the first
prong because of the intense levels of violence, the presence of occupying
British troops, and the IRA's violent propensities and practices toward
British troops. 8" The magistrate opined that Mackin's action satisfied
the second prong because Mackin was a member of the group responsible
for the political upheaval.240 Finally, the magistrate stated that Mackin's
crime was in direct furtherance of the IRA's political goals.' 41 The United
States government filed an appeal, but the Second Circuit Court of Ap-
peals ruled that the extradition statute precluded the government from
appealing the magistrate's ruling.' 4'

Another case concerning extradition and the IRA is In re Doherty."'
This case involved the ambushing of a British army officer in Belfast,
Northern Ireland.2" The district court concluded that the exemption did
not require actual traditional armed uprisings; the exemption could apply
to guerrilla warfare."' The court also stated that violence alone did not
bar the use of the exception."46 Furthermore, the court declared that it
must consider the nature of the conduct in context with the party com-
mitting the act, the circumstances, the place involved, and the nature of
the organization responsible. 7 While denying extradition,"' the court at-
tempted to narrow this exception as applied to terrorist groups by distin-
guishing the IRA from other groups.2" The court suggested considering
the organization, and the existence of internal discipline and command
structure in determining whether a group was more than mere
terrorists.'"

It was not until Quinn v. Robinson" that the United States granted
extradition of an IRA member."' Great Britian sought Quinn for various
violent crimes including the murder of a policeman." The magistrate
granted extradition, but the district court reversed.' The United States,

239. No. 80 Cr. Misc. 1, slip op. at 54 (S.D.N.Y. Aug. 13, 1981).
240. Id.
241. Id.
242. 668 F.2d at 125-37.
243. 599 F. Supp. 270 (S.D.N.Y. 1984).
244. Id. at 270.
245. Id. at 275.
246. Id.
247. Id.
248. Id. at 270.
249. Id. at 276.
250. Id. It appears that this distinction is of little value because it is so broad that it

includes most paramilitary groups and major terrorists groups.
251. 783 F.2d 776 (9th Cir. 1986).
252. Gilbert, supra note 112, at 699.
253. 783 F.2d at 785-86.
254. Id.
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acting on behalf of Great Britain, appealed to the Ninth Circuit Court of
Appeals.2' The Ninth Circuit reversed the district court and granted ex-
tradition.'" While the court acknowledged the existence of a political
conflict in Northern Ireland, it found no such political upheaval in Eng-
land.' 57 In essence, the court created another variation in the American
approach by holding that an offense is political only if the involved
crimes occur inside the area over which the participants seek governmen-
tal control.2" The court concluded that international terrorist acts are
not political offenses because they failed the "incidence" test; thus, such
acts are common crimes and are not covered by the political offense
exception.2

5'

Another leading case involving terrorism is Eain v. Wilkes. 2 0 The Is-
raeli government sought Eain's extradition for the bombing of a Jewish
religious festival in Israel."' The explosion killed two and injured thirty-
six people.2 Defendant argued that he had committed a political offense
because of the historical and continuous conflict in the Middle East."'
The magistrate acknowledged that Eain was an active member of the Pal-
estine Liberation Organization (PLO) and that he sought to further the
group's political goal.' 6' The court questioned, however, the relationship
between the crime and the advancement of a political end.'" The court
reasoned that the conduct evidenced only an isolated incident not related
to a political goal since Eain directed the bomb against a public target
rather than a military one.2' The court deemed this fact as negating any
military significance the conduct might have had.2 7 Furthermore, the
court held that such indiscriminate, random violence could not achieve
any significant military or political blow against the state of Israel.2" The
court also found no proportionality between the bombing of citizens and
the PLO's mission.' 6' The court ordered extradition and Eain appealed

255. Id. at 776.
256. Id. at 817-18.
257. Id. at 813.
258. Id. at 814.
259. Id. at 817.
260. 641 F.2d 504 (7th Cir.), cert. denied, 454 U.S. 894 (1981).
261. Id. at 507.
262. Id.
263. Id. at 519-20; see L. FIELDS, BRINGING TERRORISTS TO JUSTICE: THE SHIFTING SANDS

OF THE POLITICAL OFFENSE EXCEPTION 15-29 (1981).
264. 641 F.2d at 519-20.
265. Id. at 520.
266. Id. at 520-21.
267. Id.
268. Id.
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the decision. 70 The district court affirmed the decision. 71 Eain appealed
further to the Seventh Circuit Court of Appeals. 7

The Seventh Circuit not only affirmed the lower decisions, but also es-
tablished new limits to the political offense exception2 78 The appellate
court stated that to exempt criminal conduct, the facts must show that a
confrontation between regularly organized military units exists.274 The
court recognized that with groups similar to the PLO a distinction be-
tween individual acts and actual political oriented military actions of or-
ganized rebels was desirous.275 The court required a direct link between
the offense and the promotion of the political goal.' 7

' The court deter-
mined that the PLO's goal was to restructure the Israeli government and
gain political control over areas by forcing Israeli citizens to move.'" Be-
cause this strategy focused on the general populace rather than on the
actual political structure, the court reasoned that Eain's conduct was not
a political offense.7

Eain, like the English decision In re Meunier,27
9 suggests that violent

acts against the general citizenry are not political acts, but common vio-
lent crimes.8 Such conduct includes wanton killing, threats to the popu-
lace, hostage taking, and any attempt to coerce the state by endangering
civilians.2 1

Generally, American jurisprudence adheres to the Castioni "incidence"
test.28 It usually concentrates on the incident rather than the concerned
party's motivation. 83 As the above cases illustrate, however, the Ameri-
can approach also suffers a lack of uniformity. This inconsistency has
lead to different results in similar cases. The confusion inspired Judge
Sofaer to remark: "In my view, some recent decisions in this country have
applied the political offense exception as expansively and unreasonably as
it has been applied against us by some nations."'" This comment is in-
dicative of the United States' discontentment regarding its application of

270. Id. at 515-16, 518.
271. Id.
272. Id.
273. Id.
274. Id. at 519-20.
275. 641 F.2d at 515-18.
276. Id.
277. Id. at 520.
278. Id.
279. [1894] 2 Q.B. 415.
280. 783 F.2d at 803.
281. Doherty, 599 F. Supp. at 274.
282. See Goldie, supra note 17, at 67-68.
283. Lubet & Czackes, supra note 96, at 203.
284. Current Policy No. 762, supra note 78, at 3.
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the political offense exception. It also illustrates America's displeasure
with other nations' interpretations of this exception to extradition.

IV. ANALYSIS AND SUGGESTIONS

The various tests, interpretations, and applications regarding the politi-
cal offense exception doctrine illuminate an obscure quagmire facing to-
day's world. As transnational terrorism spreads, it becomes increasingly
apparent that the mechanisms of international law relating to the control
and punishment of such acts are in disarray. Many times the ineffective-
ness of the current system creates as much chaos and injustice as the
anarchy it is meant to prevent. This rise in international terrorism--or
world anarchy as some call it-has caused many nations to re-evaluate
and scrutinize the "political offense exception." With each act of terror
the controversy heightens.

The following evidences the world's general concern regarding problems
transnational terrorism could create. A United States court stated:

We have enough of our own domestic criminal violence with which to
contend without importing and harboring with open arms the worst that
other countries have to export. We recognize the validity and usefulness
of the political offense exception, but it should be applied with great care
lest our country become a social jungle and an encouragement to ter-'
rorists everywhere.sss

It would be ludicrous to imagine that civilized statess-those which at-
tempt to apply the laws in good faith-would apply the exception hap-
hazardly. Excluding the states that endorse, tolerate, or are unwilling to
cooperate in the suppression and extradition of terroristsss 7 for the mo-
ment, the question arises as to what caused such confusion regarding po-
litical offenses. One possibility is that of definition or the lack thereof.
Though the political offense exception is a standard clause in almost all
extradition treaties, as well as in the municipal law of many states, states
rarely define "political offense. ' " Whether this began as an attempt to
forfeit less sovereignty or as an innocuous oversight is immaterial; this
practice has gained approval of the international community. Regardless,
turbidity had to be and is the result.

285. Eain, 641 F.2d at 520.
286. See generally G. SCHWARZENBERG, A MANUAL OF INTERNATIONAL LAW 628 (5th ed.

1967). The author defines civilization as "the process of establishing, maintaining, or
perfecting human association on a basis of reciprocity and voluntary co-ordination of effort

." Id.; see also S. BEDI, supra note 13, at 48-55.
287. Libya is given as an example; also consider Syria. See generally Gilbert, supra note

112, at 721.
288. M. BASSIOUNI, supra note 12, at 371.
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To define "political offense," the world community has concentrated on
a criminal law analysis of the political offense exception.2" The conse-
quence of nations looking to their respective judiciaries is clear; the cur-
rent status of the law pleases no civilized state.2 0 One American judge
confessed:

The task of defining what is a political offense is left to the judiciary.
This has resulted in a lack of uniformity. . ., evidencing the difficulty in
fostering objective legal criteria applicable to a political offense claim.
Although there has been some effort to solve this problem by revising
[statutory law], [legislatures have] had no more success than the courts

191

If one nation's courts cannot agree, can the world community expect sov-
ereigns to agree? There is hope, however. Many sovereigns successfully
have limited the political offense exception by adopting "attentat"
clauses.292 More recently, American courts on occasion have employed a
variation of the Swiss "predominance" test,2 '' while a French court un-
characteristically abandoned its strict "objective" test and considered po-
litical motivation.2" Additionally, the parties to modern treaties have at-
tempted to clarify and enumerate extraditable crimes.""

This activity reveals the struggle for a more workable world commu-
nity. It also is indicative of the belief that the political offense exception
is not expendable. If the international community is to continue applying
a criminal analysis to this problem, it must embrace the Swiss "predomi-
nance" approach. Though some writers criticize the approach as being
only a political tool,'" the advantages of this test counterbalance that
criticism. Many authorities search for clear-cut black and white defini-
tions; however, unyielding concrete definitions are not the solution. Such
definitions may be more apt to produce unjust results. The Swiss test, on
the other hand, is highly flexible.2 7 It is not as rigid as the French "objec-
tive" approach that considers only the target.2 Nor is it as complicated
as the Anglo-American "incidental to" and "in furtherance of" a political

289. Larschan, supra note 101, at 139.
290. See generally Gilbert, supra note 112, at 702.
291. Extradition of Francesco Paziena, 619 F. Supp. 611, 619 (S.D.N.Y. 1985).
292. See Goldie, supra note 17, at 61.
293. See generally Eain v. Wilkes, 641 F.2d at 504.
294. See generally Holder & Kerkon Incident, discussed in Thompson, supra note 94, at

335.
295. See Gilbert, supra note 112, at 711-15.
296. Id. at 695-96.
297. Goldie, supra note 17, at 65.
298. See generally Thompson, supra note 94, at 38.
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goal test.29 The Swiss test is workable and appears to encompass the best
of the other approaches; it examines the offender's political motivation by
balancing the political and common criminal elements of the act8 00

If sovereigns retain the criminal analysis approach, the issue arises of
how to insure that judicial interpretation is fair and not simply a dis-
guised political ploy. The response is that states must recognize their in-
ternational obligation to act morally and in good faith 0 1 The good faith
application of the principles of extradition is a "common interest of the
civilized communities."' 0' While legalists easily separate "law" and "mo-
rality" on the local or national level, this distinction is not clear in the
international community.' 0 ' Judge Cardozo declared that without a su-
pranational sovereign body to implement the law, law is "hardly distin-
guishable from morality or justice."' " Additionally, Wolff acknowledged
that no distinction between law and morality existed when he explained
international law as "customary international morality crystalized."'' 5

Such explanations of the international community lead to a definitional
division of states: (1) civilized nations that reciprocally participate in
good faith within the international community, and (2) the habitual norm
violators that ignore the reciprocal good faith practices of the customary
system.' Of course, these divisional definitions themselves reflect indi-
vidual moral and possibly political attitudes; the term "good faith" is also
subjective.

Assuming that good faith was objective, and even if individual states
applied the Swiss approach in good faith, inconsistent rulings could occur.
Another alternative would be to replace the political offense exception by
a requirement that a state return an offender only if the offender would
receive a fair trial.0 7 This concept is one of the underlying theories of the
exception.' 0 ' The term "fair trial," however, is no clearer than "political
offense."'' While minimum standards governing "fair trials" might de-

299. Id.
300. See generally Garcia-Mora, supra note 92, at 1251-54.

• 301. See generally S. Bwi, supra note 13, at 53-54.
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306. See supra notes 288-89.
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308. See International Convention Against the Taking of Hostages, adopted Dec. 17,

1879, G.A. Res. 34/146, 34 U.N. GAOR Supp. (No. 39), U.N. Doc. A/34/819 (1979). Article
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velop, the present use of special "diplock courts"-courts in which judi-
cial discretion to try the alleged terrorist without a jury like those utilized
in Northern Ireland-fail to insure practical rights such as basic due pro-
cess. 10 Access to ordinary courts is mandatory "if extradition is to de-
pend on the fairness of the trial in the asylum state.' 1 '

Another problem with this "fair trial" proposal is the judges' or the
jurys' impartiality.81' Especially when dealing with terroristic acts, ethno-
centric views may cloud perception.' 1' Perhaps use of an international
court would avoid this pitfall and result in a more objective determina-
tion. Such a court, consisting of jurists from assorted political back-
grounds, could determine the nature of the offense-be it criminal or po-
litical-by applying the "predominance" test. This court could then make
a recommendation as to extradition. Until the existence of a suprana-
tional authority to enforce a world court decision, the states would retain
the right to grant asylum.

Another possibility is the establishment of an international criminal
court. This idea is not new."' This court would try the individual for the
offense's criminal element; punishment would be based on the criminal
aspects and not the political motivation of the conduct. 1 ' The inherent
problems of establishing such bodies and insuring their functionability
are many. It would require states to forfeit more sovereignty." 6 Also, the
current lack of international enforcement measures would hinder the ef-
fectiveness of and the authority of these bodies as it has restricted the
success of the International Court of Justice and of the United Nations." '

310. Id. at 709-10. "Jury trials, [in Northern Ireland] have ceased to exist in political
cases .... ." Goldie, supra note 17, at 88 (citing letter from McBride to Senator Richard
Lugar, Chairman, Senate Committee on Foreign Relations (July 23, 1985), reprinted in
United States and United Kingdom Supplementary Extradition Treaty 1985: Hearings
Before the Senate Committee on Foreign Relations, 99th Cong., 1st Sess. 336, 340-41
(1985)).

311. Gilbert, supra note 112, at 710 (citing Warbrick, The European Convention on
Human Rights and the Prevention of Terrorism, 32 INT'L & CoMP. L.Q. 82 (1983)).
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The states' retention of the ultimate decision to reject an international
finding does not eliminate and could escalate tensions between govern-
ments315 Also, the apprehension of individuals would ultimately rest in
the hands of the states. States could simply refuse to arrest the accused
or could refuse to deliver the offender to the court and try the individual
in a local forum. Any of these proposed systems would demand good faith
participation. The civilized states would not generally hamper the func-
tioning of either of these suggested tribunals. Some states, however, sel-
dom cooperate in the reciprocal system;81 it is this failure or absence of
good faith cooperation that results in world confusion concerning the po-
litical offense exception. Additionally, there is no guarantee of fairness;
judges may not be able to put aside many inherent political ideologies
and cultural attitudes.10 Also, judges from similar politically motivated
nations could unite and become an appendage of political repression.

Another alternative that would avoid the formation of other interna-
tional courts is to conduct the trial in a court of a neutral state. This
approach suffers from the neutrality issue. Additionally, issues arise con-
cerning what state or body would be responsible for enforcing a judgment
and conducting the punishment.

These are a few of the current suggestions concerning the criminal law
analysis approach to this difficult problem of extradition. Most of the
proposals favor keeping the political offense exception and relying upon
judicial applications. This continued reliance on the courts appears to be
an attempt to improve objective neutrality. 1

A suggested nonjudicial approach requires the elimination of the politi-
cal offense exception. 22 It demands that the state empower an executive
official, such as the Secretary of State, to exercise total discretion as to
granting asylum 28 This approach would be subject to questions of fair-
ness and would nullify a state's ability to remain neutral if states in fact
can be neutral.3 24 A purely political decision based on short-term con-
cerns and present political circumstances would result in more tension
and chaos than exists in the present system.

Another approach is legislative in nature.2 5 In the past two decades,

318. Thompson, supra note 94, at 336.
319. Libya and Syria are examples.
320. Gilbert, supra note 112, at 714-19.
321. Thompson, supra note 94, at 336.
322. Id.; see, e.g, Epps, The Validity of the Political Offense Exception in Extradition

Treaties in Anglo-American Jurisprudence, 20 HARV. INT'L L.J. 61, 82-83 (1979).
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324. Id.
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several multilateral treaties have emerged.311 A problem with this step-
by-step procedure is that many treaties fail to define the terms "political
offense" or "terrorism. '2 States also affix different meanings to common
words and the process becomes a battle over definitions rather than a
study of substance. Additionally, conventions take time. Thus, the gen-
eral effect of this approach is negligible.3

All of these suggestions fail to define "political offense" and "terror-
ism." Therefore, of all these practiced or suggested approaches, the Swiss
"predominance" test appears to be the most viable solution to the politi-
cal offense exception-terrorism controversy for the immediate future.
Whether existing mechanisms utilize this test or world concern creates
new organs to cope with terrorism, the Swiss test, though perhaps a
short-term measure, 31 is a beginning and must have a predominate role
in the immediate solution, or the chaos will worsen.

V. CONCLUSION

There are forces today, like those circumstances that shaped the devel-
opment of extradition, that demand new standards regarding the political
offense exception. As noted earlier, with the advent of better modes of
transportation sovereigns became concerned with the extraditon of com-
mon criminals. "3 Now that contemporary world transportational forms
have all but reduced the planet's size, states are searching for ways to
once again aid in the extradition of criminals. Similar to the sixteenth
century scholars' disenchantment with asylum-which gradually led to
the eighteenth century's political interest in world stability"l-so is mod-
ern man's current fascination with the political offense exception.
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