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I. INTRODUCTION

Twenty years have passed since Georgia engaged in a thorough review
and revision of its corporation laws.' The passage, on February 24, 1988,
of a new Georgia Business Corporation Code (the "new Code") represents
the culmination of a process designed to modernize Georgia corporate
law.' The new Code follows the 1984 revision of the Model Business Cor-
poration Act ("Model Act"), which had, in an earlier version, formed the
basis for Georgia's prior law.2

1. The General Assembly adopted the Georgia Business Corporation Code, a project of
the State Bar of Georgia, in 1968, after publication and circulation in draft form during
1967. University of Georgia School of Law, PROPOSED GEORGIA BUSINESS CORPORATION ACT
(1967); 1968 Ga. Laws 565 (codified as amended in O.C.G.A. §§ 14-2-1 to -411 (1982 &
Supp.)). The reporter briefly described that process in Bowman, An Introduction to the
New Georgia Corporation Law, 4 GA. ST. B.J. 419 (1968).

2. Governor Harris signed H.B. No. 1272 on Apr. 7, 1988, as Act 1319. It appears as 1988
Ga. Laws 1070, § 1. The General Assembly separately adopted other provisions as the Geor-
gia Business Combination Act, which is also part of the new Code. 1988 Ga. Laws 158, § 2.
The 1989 General Assembly has approved H.B. No. 335 [hereinafter referred to as "1989
Amendments") which, as of this printing, awaits the Governor's signature. The bill proposes
amendments, mostly technical in nature, to the new Code.

3. See O.C.G.A. § 14-2-101 comment (1988 Special Pamphlet); REV. MODEL BUSINESS
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This revision came at a time of ferment in corporation law throughout
the country. Novel takeover defenses had raised questions about the in-
terpretation of statutes in some cases.' The American Law Institute's
("ALI") controversial corporate governance project also raised questions.
Because of the controversy created by the ALI it has been necessary for
the Chair of the American Bar Association Committee on Corporate
Laws, responsible for the drafting of the Model Act, to distance the
Model Act process from the ALI's.6 The Model Act, written in the tradi-
tion of prior model acts as an enabling statute, formed the basis for Geor-
gia's revisions. 7 Following the traditional model act approach, the default
rules reflect the alternatives that those forming corporations most com-
monly select, thus reducing the costs of altering the standard form con-
tract.8 To assist Georgia attorneys in adjusting their practice to the new

CORP. ACT (1984); Goldstein, Revision of the Model Business Corporation Act, 63 TEx. L.
REV. 1471 (1985).

4. Shareholder rights plans, involving the so-called "poison pill" defense, had raised
questions about the authority of corporate boards to issue plans that were triggered by, and
discriminated against, bidders for corporate control. Facing virtually identical statutory lan-
guage, courts came up with opposing answers to questions of corporate authority. Compare
Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985) (validating a rights plan) with
Minstar Acquiring Corp. v. AMF, Inc., 621 F. Supp. 1252 (S.D.N.Y. 1985) (applying New
Jersey law, invalidating a rights plan).

5. American Law Institute, PRINCIPLES OF CORPORATE GOVERNANCE AND STRUCTURE: RE-
STATEMENT AND RECOMMENDATIONS (Tent. Draft No. 1, 1982) [hereinafter T.D. No. 1]; PRIN-
CIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS (Tent. Draft No. 2,
1984) [hereinafter T.D. No. 2]; PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND REC-
OMMENDATIONS (Tent. Draft No. 3, 1984) [hereinafter T.D. No. 3]; PRINCIPLES OF CORPORATE
GOVERNANCE: ANALYSIS AND RECOMMENDATIONS (Tent. Draft No. 4, 1985) [hereinafter T.D.
No. 4]; PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS (Tent.
Draft No. 5, 1986) [hereinafter T.D. No. 5]; PRINCIPLES OF CORPORATE GOVERNANCE: ANALY-
SS AND RECOMMENDATIONS (Tent. Draft No. 6, 1986) [hereinafter T.D. No. 6]; PRINCIPLES OF
CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS (Tent. Draft No. 7, 1987) [herein-
after T.D. No. 7]; PRINCIPLES OF CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS
(Tent. Draft No. 8, 1988) [hereinafter T.D. No. 8]. Among the more contentious issues that
the ALl raised were the role and liabilities of the board of directors, in Part IV of the
project.

6. See Goldstein, The Relationship Between the Model Business Corporation Act and
the Principles of Corporate Governance: Analysis and Recommendations, 52 GEo. WASH. L.
REv. 501 (1984).

7. To support the enabling act claim, I have been able to locate at least 38 instances in
which the Georgia code provides a default rule that is subject to variation in the articles of
incorporation, bylaws, or shareholders' agreement. For a criticism of the philosophy of the
Model Act, see Branson, Countertrends in Corporation Law: Model Business Corporation
Act Revision, British Company Law Reform, and Principles of Corporate Governance and
Structure, 68 MINN. L. REV. 53 (1983). For a defense, see Hamilton, Reflections of a Re-
porter, 63 TEx. L. REV. 1455 (1985).

8. Modern observers describe the firm as a "nexus of contractual relationships." Jensen
& Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership
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Code, the author has provided a list of opportunities for contractual vari-
ation of default rules in Appendix A.

In the summer of 1986 John M. Edwards, Jr., chairman of the Section
of Corporate and Banking Law, appointed the Georgia Business Corpora-
tion Code Revision Committee. George L. Cohen chaired the committee.
The former chairman of the ABA's Committee on Corporate Laws, Elliott
Goldstein, and representatives of the General Assembly and the Secretary
of State advised the committee. Subcommittees handled various portions
of the project. Initially the committee and advisors compared Georgia's
then current code with the Model Act to determine whether a complete
revision was appropriate. After the revision committee determined that a
complete overhaul was appropriate each subcommittee reviewed in detail
the differences between existing law and the Model Act and considered
alternative drafting approaches based on other statutes. The committee
revisited all major issues of corporate law. The approach was a conserva-
tive one. Unless the committee thought a change was advantageous to all
businesses, the committee preserved the current law's approach in a con-
scious attempt to preserve and protect existing property rights and expec-
tations. 10 A subcommittee prepared a draft of each article of the code,
highlighting changes from existing law and from the Model Act. The full
committee then reviewed and, in some cases, revised the drafts. As draft-

Structure, 3 J. FIN. ECON. 305 (1976). For a description of the efficiency rationale for default
rules, see generally Easterbrook & Fischel, Corporate Control Transactions, 91 YALE L.J.
698, 702 (1982). Hamilton, supra note 7, at 1467, denies that this was a theory on which the
drafters based the Revised Model Business Corporation Act. But to deny the theory does
not deny that the result may be consistent with such a theory. There are, of course, excep-
tions in the Model Act. The Model Act, for example, required a supermajority vote of share-
holders to impose supermajority voting for future transactions, a position rejected in Geor-
gia in O.C.G.A. § 14-2-1021 (1988 Special Pamphlet), and criticized in Carney, Fundamental
Corporate Changes, Minority Shareholders, ahd Business Purposes, 1980 AM. B. FOUND.
R s. J. 69.

9. Subcommittees were headed by Holcombe T. Green, Jr. (Organization of Corpora-
tion and Miscellaneous); Edward J. Hardin (Shares, Distributions, and Shareholders); L.
Neil Williams, Jr. (Directors, Officers, and Foreign Corporations); and James L. Smith, III
(Reorganizations). See O.C.G.A. tit. 14, at v (1988 Special Pamphlet).

10. The committee carefully considered changes in cumulative voting, which the 1987
General Assembly had already considered, and rejected them. Senator Allgood introduced a
bill proposing mandatory cumulative voting for "family controlled" corporations in the 1989
General Assembly. S. 12. The Senate passed the bill but the House rejected it. Where a
change in existing rules was inadvertently introduced by following the Model Act approach,
the 1989 Amendments will amend the new Code so the former mandatory rule that share-
holders set the size of a board of directors within a range set in the articles or bylaws be-
comes the default rule, so that Georgia corporations will not be required to amend their
articles of incorporation or bylaws to continue operating as they did before enactment of the
new Code. 1989 Amendments § 31 (amending O.C.G.A. § 14-2-803(b) (1988 Special
Pamphlet)).
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ing proceeded comments were also drafted and revised after committee
review. In the early fall of 1987 the full committee met for two days to
review the entire new Code and comments.

In October 1987 the committee unveiled the proposed new Code to the
bar at the Sixth Annual Corporate and Banking Law Institute. All mem-
bers of the Corporate and Banking Law Section received copies of the
proposed new Code for comments. Members of the House Judiciary Com-
mittee held preliminary meetings with members of the revision commit-
tee in October. Hearings of both House and Senate Judiciary Committees
took two days in November, and additional time in December and Janu-
ary. The committees reviewed the proposed new Code in detail at these
hearings. The comments were also presented to these committees to assist
their members' understanding. In January 1988 the revision committee
then presented the proposed new Code, with revisions reflecting hearings
before the General Assembly, at the midwinter meeting of the State Bar
in Atlanta.

The proposed new Code was introduced in January 1988, and, with mi-
nor amendments, was enacted in February. Governor Harris signed the
bill on April 7, 1988. The effective date of the new Code is July 1, 1989.11
This date provides time for a smooth transition by practicing attorneys
and by the office of the Secretary of State. Meanwhile, Georgia has two
Business Corporation Codes in Title Fourteen. The new Code is in a spe-
cial pamphlet supplement to Title Fourteen for 1988-89, while the former
law remains in effect.

The modernization process includes simplification of many documen-
tary and filing requirements, elimination of meaningless vestiges of an
earlier day, such as legal capital requirements, and clarification of the au-
thority of corporate officials in areas that created doubt in recent years.
In many cases Model Act language granting corporate powers is simpler
and more general than that it replaces. When more general language re-
places specific and narrow grants of former law, the intent of the new
Code, in the enabling spirit of the Model Act, is to broaden, not to re-
strict, the grant.12 In other cases the new Code eliminates specific grants
from the old law that merely restated general principals of agency law.13

11. O.C.G.A. § 14-2-1706 (1988 Special Pamphlet). ,
12. For example, id. § 14-2-302(7) contains a general grant of power to make contracts of

guaranty or suretyship, while former law contained, in addition to such a grant, a precau-
tionary phrase, "whether or not the corporation has a direct interest in the subject matter of
the contract. . . ." Id. § 14-2-21(b)(11) (1982). No negative implication should be read into
elimination of this phrase in the new Code.

13. Formerly id. § 14-2-150(g) provided that no corporation shall be relieved of liability
to third persons by reason of any limitation of the power of an officer not known to the third
person. No comparable language appears in the new Code, following the Model Act's ap-
proach, on the theory that secret limitations on the authority of general agents are not bind-

19891 659
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The new Code also represents a further refinement of the rules governing
duties and liabilities of officers and directors, such as the definitions of
the duty of care, exculpatory provisions, indemnification, directors' con-
flicting interest transactions, and derivative actions.

Based on the Model Act, the drafters organized the new Code more
clearly than former law. Improvement begins with a set of general defini-
tions in the first article that are much more extensive than those of for-
mer law.14 Specialized definitions appear in the first section of an article
or part of the new Code. 15 Cross references will make locating related pro-
visions easier. The new Code's numbering system generally follows that of
the Model Act, making it easier to refer to the more extensive commen-
tary and annotations of the Model Act for guidance in interpretation.16

II. ORGANIZATION OF CORPORATIONS AND CORPORATE FILINGS

The new Code continues the process of simplification of the formation
of corporations begun in 1968.

A. Filings

The new Code provides a unified filing procedure for all documents 17

and a shortened schedule of filing fees. 18 The new Code merely requires
that an officer execute documents, relaxing the more formal requirements
of former law that required execution by the "president or other chief
executive officer, or a vice president," and attestation by a corporate sec-
retary or assistant secretary.'

B. Corporate Names

The new Code no longer limits corporate name reservation to persons
intending to form or change the name of a company,"0 and corporate

ing on third parties without notice.
14. Compare id. § 14-2-140 (1988 Special Pamphlet) with id. § 14-2-2 (1982).
15. For example, id. § 14-2-740 (1988 Special Pamphlet) contains a set of definitions

that relate only to derivative proceedings; id. § 14-2-850 contains definitions applicable only
to indemnification of officers and directors; and id. § 14-2-860 defines terms solely for the
purpose of provisions governing directors' conflicting interest transactions.

16. At least one oversight in this numbering process occurred; there may be others.
O.C.G.A. § 14-2-1327 (1988 Special Pamphlet) was drawn from § 13.28 of the Model Act (§
13.27 of the Model Act having been eliminated entirely).

17. O.C.G.A. § 14-2-120 (1988 Special Pamphlet).
18. Compare id. § 14-2-122 with id. §§ 14-2-371 & -372 (Supp. 1988).
19. Compare id. § 14-2-120(f) with id. § 14-2-4(c) (1982).
20, Compare id. § 14-2-402 (1988 Special Pamphlet) with id. § 14-2-41(a)(1) & (2)

(Supp. 1988).
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name reservation is not a condition precedent to the filing of articles of
incorporation.21 On the other hand, the new Code limits name reserva-
tions to sixty days, and the reservations are nonrenewable.2 While the
new Code speaks of filing a written application to reserve a corporate
name and implies that this is the exclusive means, the Secretary of State
has indicated that a name may be reserved by telephone and a written
confirmation will be issued.2 Indeed, for the daring, the Secretary of
State will accept articles of incorporation, if the name is available, with-
out any prior clearance or reservation of the name." Although the new
Code has a "catch-all" fee of twenty dollars for "any other document re-
quired or permitted to be filed by this chapter," the Secretary of State
has announced that the state will charge no fee for name reservations.'5

C. Articles of Incorporation

Provisions of the new Code governing articles of incorporation reflect
several basic changes in corporate law. First, information required in arti-
cles provides no more than basic public information: a corporate name,
number of shares authorized to be issued, street address and county of
the initial registered office, the name of the registered agent at that office,
name and address of each incorporator, and the mailing address of the
initial principal office.' Listing the county of the registered office will
simplify service of process and recordation of liens and other documents
while mere listing of a city provides insufficient information, as in the
case of the City of Atlanta, which straddles two counties. Articles no
longer need to list initial directors, whom the shareholders may replace at
any time,27 or state that the corporation is organized pursuant to the

21. Compare id. § 14-2-202 & -203 (1988 Special Pamphlet) with id. § 14-2-172(a)
(Supp. 1988). The Secretary of State's office has indicated that reservation of a name may
be obtained by telephone, without submission of a formal application pursuant to id. § 14-2-
402 (1988 Special Pamphlet).

22. Compare id. § 14-2-402(a) with id. § 14-2-41(b) (Supp. 1988), which permits a two
month extension upon an applicant's request made in good faith solely for the purpose of
corporate formation.

23. Compare id. § 14-2-402 (1988 Special Pamphlet) with SZcR'rARY OF STATE POLICY
RELEAsE-H.B. 1272-1988 GEORGIA GENERAL ASSEMBLY FILING PROCEDURES UNDER THE
Nsw GEORGIA BUSINESS COMPORATION CODE 8 (1988) thereinafter POLICY RELEASE]. The 1989
amendments will amend O.C.G.A. § 14-2-402(a) to delete specific references to "delivery" of
an "application," thus clarifying the validity of telephonic and, ultimately, computer reser-
vations. 1989 Amendments § 12.

24. See POLICY RELEASE, supra note 22, at 8.
25. Compare id. at 9 with O.C.G.A. § 14-2-122(9) (1988 Special Pamphlet). The 1989

amendments expressly provide that no fee applies to applications to reserve a corporate
name. 1989 Amendments § 3 (amending O.C.G.A. § 14-2-122(6)).

26. O.C.G.A. § 14-2-202(a) (1988 Special Pamphlet).
27. Id. § 14-2-808.
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Georgia Business Corporation Code."8

Second, the new Code eliminates archaic provisions that stem from the
restrictive conditions of special chartering. The new Code no longer re-
quires a statement of corporate purpose; unless otherwise specified, a cor-
poration will have as its purpose the transaction of any lawful business."
Formerly the articles had to specify a corporation's duration; the new
Code provides a default rule that duration shall be perpetual unless the
articles of incorporation limit the duration.30 Finally, the new Code elimi-
nates the requirement of a statement that the corporation will not begin
business until minimum consideration of $500 has been paid in as
capital.8 1

Third, the new Code has either eliminated provisions concerning legal
capital or moved them to the optional provisions of the articles of incor-
poration.2 This reflects the major change in the legal capital provisions in
the Model Act, which eliminates the use of legal capital as a regulatory
device to protect creditors and holders of senior securities.3

D. Publication and Filing Requirements

The new Code reduces publication requirements from four to two pub-
lications, rather than eliminating them, as the bar's revision committee
had suggested." Rather than require the Secretary of State to process the
payment of publication fees to local publishers, the new Code makes this
the responsibility of the incorporators, who must certify that publication
has been requested and that the fees have been paid.3' The new Code also
eliminates local filing.8' In its place the new Code contemplates local ac-
cess to corporate information by connection of local clerks' offices with
the data base of the Secretary of State, which will provide more current
information to users.37 To fund this change, filing fees with the Secretary
of State will increase, but in exchange the new Code eliminates local filing

28. Compare id. § 14-2-202(a) with id. § 14-2-171(a)(2) & (12) (1982).
29. Compare id. § 14-2-202(a) & 14-2-301 (1988 Special Pamphlet) with id. § 14-2-

171(a)(4) (1982).
30. Compare id. § 14-2-302 (1988 Special Pamphlet) with id. § 14-2-171(a)(3) (1982).
31. Compare id. § 14-2-202(a) (1988 Special Pamphlet) with id. § 14-2-171(a)(8) (1982).
32. Compare id. § 14-2-202 (1988 Special Pamphlet) with id. § 14-2-171(a)(5) to (7)

(1982).
33. See infra text accompanying notes 61-70.
34. O.C.G.A. § 14-2-201.1 (1988 Special Pamphlet).
35. Id.
36. The new Code contains no counterpart to id. § 14-2-172(g) (Supp. 1988).
37. The fee structure to finance this change is built into the new Code. See infra note 38.

The General Assembly did not appropriate the funds to implement this change in the 1988
session, but it probably will in 1989.

[Vol. 40
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fees."'

E. Organization

Minimum capital, requirements, a vestige of an earlier era of special
chartering, have finally disappeared.8' This reflects the modernization of
legal capital and creditor protection rules, which Part III below describes.
Incorporators may organize the corporation and elect initial directors at
that time, if convenient.'

F. Registered Agents and Offices

The new Code has streamlined provisions dealing with registered
agents and offices. It will no longer permit a corporation to maintain more
than one registered agent.41 Former law required filings with the Secre-
tary of State to assure that communications between principals and
agents were effective. The new Code leaves this to the parties and elimi-
nates the supervisory role of the Secretary of State. Changes in registered
agents will no longer require a filing of consent of the new agent.", When
an agent files a notice of intent to resign, the new Code no longer requires
him to file an affidavit that he has notified the corporation.'3

III. SHARES AND DISmmuTIONS

The new Code provides greatly increased flexibility in financing corpo-
rations and eliminates antiquated and useless provisions concerning legal
capital that provided little creditor protection but did frustrate legitimate
corporate activities.

A. Flexibility in Authorizing Financial Instruments

In response to recent developments in the use of financial instruments

38. O.C.G.A. § 14-2-122 (1988 Special Pamphlet), increases the fee for filing articles of
incorporation from $40 to $60; for an application for a certificate of authority for a foreign
corporation, from $150 to $170; and for filing an annual registration, from $10 to $15. The
new Code contains no counterpart to id. § 14-2-172(c)(3) (Supp. 1988), requiring payment of
a $20 filing fee to the clerk of the superior court pursuant to id. § 15-6-77.

39. See id. § 14-2-171(a)(8) (Supp. 1988), which required a statement that the corpora-
tion would not commence business until consideration of not less than $500 had been re-
ceived for shares, and id. § 14-2-154(a)(4) (1982), which imposed liability upon directors if
the corporation began business before such capital was received. See also infra notes 44-80
and accompanying text.

40. Compare O.C.G.A. § 14-2-205 (1988 Special Pamphlet) with id. § 14-2-175 (1982).
41. Compare id. § 14-2-501 (1988 Special Pamphlet) with id. § 14-2-60 (1982).
42. Compare id. § 14-2-502 (1988 Special Pamphlet) with id. § 14-2-61(a)(5) (1982).
43. Compare id. § 14-2-503 (1988 Special Pamphlet) with id. § 14-2-61(c) (1982).

1989]



664 MERCER LAW REVIEW [Vol. 40

in defending against hostile takeovers, the new Code authorizes both se-
curities and rights to securities to have powers, rights, limitations, and
restrictions that are triggered by facts outside the articles of incorpora-
tion or the document creating the rights.4 Because courts have reached
conflicting results in interpreting virtually identical language authorizing
"blank preferred" shares and options in the context of so-called "poison
pill" rights plans," Georgia has adapted recent additions to the Delaware
act to eliminate any doubts in this area.'6 These provisions clearly state
the power of Georgia corporations to issue rights or to recapitalize using
shares with disparate voting rights (dual class plans) that are triggered by
events, such as a tender offer or the accumulation of a specified percent-
age of shares in a single block. The power to make such rights turn on
facts determinable about the holder, and thus to discriminate against
large holders is made explicit in the new Code.4' This reverses the result
of a recent federal decision interpreting Georgia law as forbidding such
discrimination." These provisions go beyond the Delaware act in ex-
pressly validating options that "explode" into rights to purchase more
shares than the corporation's shareholders have presently authorized.4"

44. Id. § 14-2-601(a) (988 Special Pamphlet) (shares); id. § 14-2-602(a) (preferred
shares); id. § 14-2-624(c) (share options). The 1989 amendments made it clear that each of
these sections have independent legal significance. See, e.g., the proposed addition to § 14-2-
624(c), which'expressly provides that "[n]othing contained in Section 14-2-601 of this Part
shall be deemed to limit the board of directors' authority to determine, in its sole discretion,
the terms and conditions of the rights, options, or warrants issuable pursuant to this Code
section. Such terms and conditions need not be set forth in the articles of incorporation."
1989 Amendments § 16. This language was inspired by the reference of Judge Tidwell to
former O.C.G.A. § 14-2-80(a) (1982) (dealing with the requirement that rights of shares be
specified in the articles of incorporation) in West Point-Pepperell, Inc. v. Farley Inc., No.
3:88-cv57-GET (N.D. Ga. Nov. 14, 1988).

45. Compare Moran v. Household Int'l, Inc., 500 A.2d 1346 (Del. 1985) (sustaining a
rights plan) with Asarco, Inc. v. Court, 611 F. Supp. 468 (D.N.J. 1985) (applying New Jersey
law), Minstar Acquiring Corp. v. AMF, Inc., 621 F. Supp. 1252 (S.D.N.Y. 1985) (applying
New Jersey law), & Amalgamated Sugar Co. v. NL Indus., Inc., 644 F. Supp. 1229 (S.D.N.Y.
1986) (applying New Jersey Law) (all holding rights plans invalid). Recently the United
States District Court for the Northern District of Georgia held, on motion for a preliminary
injunction, that a rights plan that discriminates among holders of shares of the same class
was ultra vires under prior Georgia law. West Point-Pepperell, Inc. v. Farley, Inc., No. 3:88-
cv57-GET (N.D. Ga. Nov. 14, 1988). The case is on appeal as of the writing of this article.

46. Compare O.C.G.A. § 14-2-624(c) (1988 Special Pamphlet) with DEL. CODE ANN. tit. 8,
§ 151(a) (1983).

47. O.C.G.A. § 14-2-624(c) (1988 Special Pamphlet). This does not address the issue of
whether such plans might run afoul of the prohibition of Securities Exchange Act Rule 19c-
4, 53 Fed. Reg. 26,394 (to be codified at 17 C.F.R. 240.19c-4) which prohibits dual classes of
voting common stock in companies with securities listed on stock exchanges or NASDAQ.

48. West Point-Pepperell, Inc. v. Farley, Inc., No. 3:88-cv57-GET (N.D. Ga. Nov. 14,
1988).

49. Compare O.C.G.A. § 14-2-624(b) (1988 Special Pamphlet) with DEL. CODE ANN. tit. 8,
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The new Code confirms that the board of directors has power to issue
such rights and that the lack of authorized shares to honor rights only
raises issues of contract law, not of corporate power."

The new Code alters provisions concerning so-called "blank preferred"
shares to eliminate doubts that a Delaware decision created. Former law
provided that the board file a certificate reflecting the board's designation
of rights and preferences with the Secretary of State. The legal effect of
such a filing as an amendment of the articles of incorporation was placed
in doubt in 1979 by the Delaware Chancery Court."1 The new Code makes
it clear that the certificate of designation is indeed an authorized amend-
ment of the articles of incorporation.5 2

The new Code abolishes distinctions between common and preferred
stock. These labels are not used in the new Code, which refers only to
shares having unlimited voting rights and shares that are entitled to re-
ceive the net assets of the corporation upon dissolution."3 Consistent with
an approach allowing total flexibility by agreement, the new Code repeals
the present prohibition against redeemable common shares," and gener-
ally permits shares to be redeemable, ss provided that at all times one or
more of the shares are outstanding that have unlimited voting rights and
the right to receive the net assets of the corporation upon dissolution."
The new Code eliminates archaic prohibitions against the issuance of
shares for promissory notes or promises of future services in favor of a
rule that leaves the board of directors free to determine what is indeed
adequate consideration for shares under various circumstances.'

The new Code takes a first step into the electronic age with authoriza-

§ 157 (1983).
50. This is consistent with the general treatment of ultra vires acts under the new Code.

See O.C.G.A. § 14-2-304 (1988 Special Pamphlet) (without suggesting that such acts are in
fact ultra vires). This section does not permit the corporation to raise the ultra vires de-
fense, except against directors, officers, employees, or agents of the corporation. That is the
effect of Jackson v. Southern Pan & Shoring Co., 258 Ga. 401, 369 S.E.2d 239 (1988), under
prior law, although the decision did not refer to the ultra vires provisions of prior law. While
shareholders may sue to enjoin ultra vires acts under O.C.G.A. § 14-2-304(b)(1) (1988 Spe-
cial Pamphlet), under subsection (c) a court may award damages for losses suffered by third
parties (or the corporation) because of the injunction.

51. Telvest v. Olson, No. 5798 (Del. Ch. 1979) (LEXIS, States library, Del. file) held, that
the certificate constituted an unauthorized amendment of the certificate of incorporation, to
the extent it altered (or diluted) the voting rights of common stock.

52. O.C.G.A. § 14-2-602(d) (1988 Special Pamphlet).
53. Compare id. § 14-2-601(a) & (b) with id. § 14-2-80 (1982).
54. The new Code contains no counterpart to id. § 14-2-93(a).
55. Id. § 14-2-601(c)(2) (1988 Special Pamphlet).
56. Id. § 14-2-603(c).
57. Compare id. § 14-2-623 with id. § 14-2-85(b) (1982).
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tion of certificateless shares." The General Assembly may have to adopt
recent amendments to the Uniform Commercial Code to implement this
change before Georgia corporations can take full advantage of this
innovation."

B. Elimination of Legal Capital Rules

Rules governing legal capital have undergone drastic simplification, re-
flecting Model Act changes that the ABA's Committee on Corporate Laws
adopted in 1979.60 References to par value, stated- capital, capital surplus,
earned surplus, and nimble dividends have all disappeared." Since they
were subject to manipulation through recapitalizations to reduce stated
capital, they provided no meaningful protection for creditors or senior se-
curity holders. These rules only imposed barriers to accomplishing legiti-
mate ends." Treasury shares, with the complexities they created, are also
largely a thing of the past. In the brave new world that begins in 1989
repurchased shares will return to the status of authorized but unissued
shares, unless articles of incorporation provide otherwise.""

Creditors and senior security holders obtained their real protection
under former law from an equity insolvency test-inability to meet obli-
gations as they become due in the usual course of business." That test
still exists, but the new Code also adds a bankruptcy insolvency test."
The bankruptcy insolvency test requires net assets to exceed all senior
claims on dissolution of the firm, which provides better protection for
holders of preferred securities and other creditors than the older legal
capital rules. The new Code, however, permits corporations to opt out of
this test with respect to claims of shares senior to the class receiving the

58. Id. § 14-2-626 (1988 Special Pamphlet).
59. See UNIV. COMMERCIAL CODE art. 8, 2A U.L.A. 285 (Supp. 1989) (revised in 1977).

60. Comm. on Corporate Laws, Section of Corp., Business & Banking Law, Am. Bar
Assoc., Changes in the Model Business Corporation Act-Amendments to Financial Provi-
sions, 34 Bus. LAW. 1967 (1979).

61. See generally O.C.G.A. § 14-2-80 (1982) (par value); id. § 14-2-2 (defining "capital
surplus," "earned surplus," "stated capital," and "surplus"); id. § 14-2-90 (restricting divi-
dends to surplus or current earnings); id. § 14-2-91 (permitting distributions from capital
surplus under certain conditions); id. § 14-2-92 (restricting share repurchases).

62. See, e.g., Hullander v. Acts II, 153 Ga. App. 119, 264 S.E.2d 486 (1980) (refusing to
enforce a corporate note given in a stock buy-back because the corporation was insolvent at
the time the note was given, even though no creditors would be prejudiced).

63. O.C.G.A. § 14-2-631(a) (1988 Special Pamphlet). The 1989 Amendments will permit
the board of directors to amend the articles of incorporation to provide for treasury shares.
1989 Amendments § 20 (amending O.C.G.A. § 14-2-631(d) (1988 Special Pamphlet)).

64. See id. § 14-2-2(8), -90(a), -91(a)(1) & -92(e) (1982).

65. Id. § 14-2-640(c) (1988 Special Pamphlet).
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distribution."
The new Code will simplify planning for the repurchase of shares of

retiring shareholders. Former law permitted executory agreements to re-
purchase shares only when neither purchase nor payment would violate
either insolvency or legal capital rules.67 Thus, an agreement enforceable
when written might have been unenforceable when payment became due.
Conversely, an agreement written when the corporation lacked legal capi-
tal to fund a repurchase, contemplating later payments, evidenced by
promissory notes, in all likelihood, was unenforceable even if the corpora-
tion had sufficient capital when the notes became due.ss The new Code
provides a test for the date of measurement of the legality of a repur-
chase: the earlier of the date when debt is incurred or title to the shares
passes."s Thus, if a corporation is solvent at the time of repurchase and
transfer of title, deferral of the due date of notes will not jeopardize en-
forceability. On the other hand, if the corporation is not currently sol-
vent, an executory contract that calls for later payments is not void; the
enforceability of the agreement will be measured on the date when pay-
ment is actually made or when the shareholder ceases to be a shareholder,
whichever occurs first. These changes facilitate buyout agreements
funded with insurance, and should provide additional comfort to drafters
of redemption rights, or so-called "poison pill put" plans, which often
condition payments on legal availability of funds, and defer payment ob-
ligations if such funds are not currently available. 0

C. Transfer Restrictions and Preemptive Rights

Some changes address the particular problems of close corporations.
The new Code authorizes restrictions on share transfers more explicitly

66. Id. § 14-2-640(c)(2). Note the absence of reference to "preferred" shares. The new
Code contains no references to either common or preferred shares, referring instead only to
shares with residual distribution rights and general voting rights. See id. §§ 14-2-601(b) &
603(c).

67. Id. § 14-2-92(e) (1982). Commentary indicates that the repurchasing corporation
must be solvent both at the time of entering into the agreement and at the time of payment.

68. This depends on whether the delivery of promissory notes is treated as a "payment"
at the time of delivery, rather than when the notes become payable. Cf. Hullander v. Acts 11,
153 Ga. App. 119, 264 S.E.2d 486 (1980) (see supra note 62). This rule placed undue empha-
sis on the form of the transaction, since an executory agreement would have been enforcea-
ble, while the notes were not.

69. O.C.G.A. § 14-2-640(e) (1988 Special Pamphlet).
70. Typically these plans give shareholders the option of forcing the corporation to re-

deem their shares at a specified price, either in cash or notes, upon the occurrence of a
triggering event, such as a change in control of the corporation. See, e.g., Revlon, Inc. v.
MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986).
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than prior law.71 The new Code specifies permitted purposes: mainte-
nance of tax or other status dependent on numbers or identity of share-
holders; compliance with exemptions under securities laws; and "any
other reasonable purpose. 7 The new Code expressly validates rights of
first refusal and buy-sell agreements, and validates consent restraints and
prohibitions of transfer to designated persons or classes of persons "if
* . . not manifestly unreasonable. '" ' The phrasing is intended to reverse
longstanding judicial hostility toward restrictions on transfer, and to per-
mit maximum flexibility, similar to that of the partnership, in which
transfers typically require unanimous consent .7

Following the general trend elsewhere, and choosing the rule that incor-
porators most frequently select, the new Code reverses current Georgia
practice and denies preemptive rights unless the articles of incorporation
grant them.7 Corporations electing special statutory close corporation
status will automatically have preemptive rights unless the articles of in-
corporation deny thems.7  This recognizes that preemptive rights are an
imperfect means of providing desired protection, and encourages attor-
neys to face up to the complex planning and drafting issues presented in
counselling participants in close corporations. The new Code preserves
rights of existing shareholders with a grandfather clause. 7 Newly formed
corporations can "opt in" to preemptive rights by including a statement
in their articles of incorporation that "the corporation elects to have pre-
emptive rights," or similar language.'8 If they do so, the preemptive rights
the corporation obtains will be essentially the same as those provided by

71. Compare O.C.G.A. § 14-2-627 (1988 Special Pamphlet) with id. § 14-2-171(b)(1)
(1982 & Supp. 1988), which permits articles of incorporation to set forth "any provision, not
inconsistent with law, . . . for the restriction of the transfer of shares."

72. Id. § 14-2-627(c) (1988 Special Pamphlet).
73. Id. § 14-2-627(d).
74. As Mr. Justice Holmes wrote: "Stock in a corporation is not merely property. It also

creates a personal relation analogous otherwise than technically to a partnership. . . . there
seems to be no greater objection to retaining the right of choosing one's associates in a
corporation than in a firm." Barrett v. King, 181 Mass. 476, 479, 63 N.E. 934, 935 (1902).

This suggests but does not mandate a refusal to follow such cases as Rafe v. Hindin, 29
A.D.2d 481, 288 N.Y.S.2d 662 (1968), which refused to enforce a consent restraint in a two-
shareholder corporation, on the basis that it gave each shareholder a veto power over trans-
fers. Most modern cases take the view that such restraints are enforceable, reading the pro-
vision to imply that consent will not be unreasonably withheld. See, e.g., Carlson v. Ring-
gold County Mut. Tel. Co., 252 Iowa 748, 108 N.W.2d 478 (1961); In re West Waterway
Lumber Co., 59 Wash. 2d 310, 367 P.2d 807 (1962).

75. Compare O.C.G.A. § 14-2-630 (1988 Special Pamphlet) with id. § 14-2-111 (1982 &
Supp. 1988).

76. Id. § 14-2-630(b) (1988 Special Pamphlet).
77. Id.
78. Id. § 14-2-630(c).
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the current code. 9 Since preemptive rights are so often honored in the
breach, they create enormous headaches for corporations that subse-
quently seek new capital. In order to deal with the "clean-up" problems
thus created, the new Code expressly validates shares corporations issued
in violation of preemptive rights, and imposes a short statute of limita-
tions for claims of violation of these rights."

IV. SHAREHOLDERS

Many of the changes in the new Code that deal with shareholders are
technical and clarifying, and will prove helpful to practitioners in a vari-
ety of ways. 1 In some instances the new Code's approach reflects changes
in the environment facing large corporations, since it addresses issues
that have arisen largely in contests for corporate control. Perhaps the
greatest changes are in the area of derivative actions.

A. Voting and Quorum Rules

Several changes of substance that many would consider technical are
worth noting. First, in most instances of ordinary shareholder action plu-
rality voting is now sufficient; abstaining shares do not count as negative
votes.82 Second, the new Code repeals Georgia's present prohibition of the
sale of votes.5e This prohibition represents one of the last vestiges of the
unity of the law of public and private corporations, and the use of the

79. But id. § 14-2-630(d) expands preemptive rights to cover shares convertible into
shares having preemptive rights, an area in which id. § 14-2-111(e) (Supp. 1988) denied
preemptive rights. While id. § 14-2-111(a) (1988 Special Pamphlet) granted preemptive
rights only with respect to "unissued" shares of a corporation, the 1989 Amendments will
expand preemptive rights to cover treasury shares as well. 1989 Amendments § 19,

80. O.C.G.A. § 14-2-630(e) & (f) (1988 Special Pamphlet).
81. For example, the new Code clarifies the power of courts to order special meetings of

shareholders. Compare id. § 14-2-703 with id. § 14-2-112(b) (Supp. 1988). The new Code
expands the window for mailing notices of meetings from 50 to 60 days before a meeting.
Compare id. § 14-2-705(a) (1988 Special Pamphlet) with id. § 14-2-133(a) (1982). On the
other hand, the uniform notice provisions of id. § 14-2-705 (1988 Special Pamphlet) are
shorter than those currently required for mergers under id. § 14-2-212(b) (1982 & Supp.
1988). The new Code clarifies prohibitions of the voting of shares of a parent corporation
held by a subsidiary by defining a subsidiary as a corporation in which the parent owns
sufficient shares to elect a majority of the board of directors. Compare id. § 14-2-721(b)
(1988 Special Pamphlet) with id. § 14-2-117(c) (1982 & Supp. 1988), which did not define a
subsidiary.

82. Compare id. § 14-2-725(c) (1988 Special Pamphlet) (votes cast favoring the action
exceed the votes cast opposing the action) with id. § 14-2-116(b) (1982) (majority of the
shares represented at that meeting). In both instances, of course, the articles of incorpora-
tion or bylaws may set higher voting requirements.

83. Compare id. § 14-2-722 (1988 Special Pamphlet) with id. § 14-2-119(f) (1982).
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political analogy to regulate private corporations. The rule has eroded in
other jurisdictions, and commentators have vigorously attacked its
rationale.84

Third, the new Code expands the provisions legitimating shareholder
voting agreements." These provisions are consistent with the spirit of for-
mer law, but are now much more explicit." They go beyond the Model
Act's language and represent an attempt to equate shareholders' powers
under the general provisions of the new Code with those powers that
shareholders can achieve by electing statutory close corporation status
under article nine of the new Code.8 7 Thus, the new Code now grants
specific protection to shareholder agreements that go as far as total elimi-
nation of the board of directors, granting director proxies, or weighted
voting rights for directors.88 Since the new Code's general provisions are
intended to permit as much flexibility as those for close corporations,
they should protect management contracts from charges that they unlaw-
fully delegate board powers, provided the shareholders approve contracts
in the prescribed manner.8"

B. Corporate Records and Shareholder Inspection Rights

The new Code provides greater clarity in specifying the corporate
records that corporations must maintain for shareholder inspection, in-
cluding the length of time that corporations must maintain such
records,"

The new Code extends inspection rights to beneficial owners and to
agents and attorneys of shareholders, who will be permitted to inspect

84. See, e.g., Schreiber v. Carney, 447 A.2d 17 (Del. Ch. 1982) (sales of votes is not nec-
essarily illegal); Goldman v. Postal Tel., Inc., 52 F. Supp. 763 (D. Del. 1943) (payment of
tribute to common for consent to a corporate reorganization acknowledged as necessary);
Clark, Vote Buying and Corporate Law, 29 CAs. W. Ras. L. R v. 776 (1979); Manne, Some
Theoretical Aspects of Share Voting, 64 COLuM. L. Rav. 1427 (1964).

85. O.C.G.A. § 14-2-730 (1988 Special Pamphlet).
86. See id. § 14-2.120 (1982).
87. See the discussion of close corporations, infra notes 263-309 and accompanying text.
88. Compare O.C.G.A. § 14-2-731(c) (1988 Special Pamphlet) with id. § 14-2-920(b).
89. Long-term management contracts have caused repeated problems in corporate law,

since courts have invalidated them as illegal delegations of the powers (and responsibilities
of fiduciaries). See, e.g., Long Park, Inc. v. Trenton-New Brunswick Theatres Co., 297 N.Y.
174, 77 N.E.2d 633 (1948) (long-term theater management contract declared invalid). Com-
ments to the close corporation provisions, O.C.G.A. § 14-2-920 (1988 Special Pamphlet),
drawn from the Model Statutory Close Corporation Supplement comments, specifically ad-
dress this issue: "(1) The management of the business and affairs of the corporation in
whole or part may be by or under the direction of all the shareholders of the corporation or
by or under the direction of one or more shareholders or third parties selected by the share-
holders." See id. § 14-2-920, comment 1.

90. Compare id. §§ 14-2-1601 & -1602(a) with id. § 14-2-122(a) (1982).
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and copy corporate records on behalf of shareholders.' 1 The new Code
also eliminates threshold requirements that a shareholder must either
have owned shares for at least six months or own at least five percent of
the company's stock, because they bear no relationship to a shareholder's
justifications for inspection."5 At the same time the articles of incorpora-
tion or bylaws may limit access to certain books and records for holders
of two percent or less of the shares." In closely held firms such a limita-
tion should not impose a significant restriction on access. In publicly held
firms, in which a small shareholder wishes to aggregate requests from
other small shareholders, there is the risk that a court may view such
solicitation as a proxy solicitation."

C. Financial Reports to Shareholders

There are few substantive changes in the financial reports required by
Georgia law. The new Code preserves the approach of former law, requir-
ing preparation of balance sheets and income statements, and delivery
only to requesting shareholders.as The General Assembly rejected the
Model Act approach, which required delivery to all shareholders, on the
basis that in some small corporations this requirement might prove un-
duly burdensome, if no one requested such statements." The new Code
clarifies one matter on which the old law was silent; corporations need not
prepare financial statements on the basis of generally accepted account-

91. Id. § 14-2-1603(a) (1988 Special Pamphlet). But see id. § 14-2-1602(e), permitting
bylaws to limit inspection rights for those holding 2% or less of the corporation's shares.
This provision may be as revealing for what it does not say as for what it says, since it does
not authorize such a bylaw to deny inspection rights altogether for such shareholders. See
infra note 93.

92. Compare O.C.G.A. § 14-2-1602(b) (1988 Special Pamphlet with id. § 14-2-122(b)
(1982).

93. Id. § 14-2-1602(e) (1988 Special Pamphlet). This subsection expressly provides that
the right of inspection may not be "abolished or limited by a corporation's articles of incor-
poration or bylaws." This follows the Model Act. The Georgia addition states that". . . the
right to [sic] inspection ... may be limited ... for shareholders owning 2 percent or less
.... " The juxtaposition of "limited" and "abolished" makes clear that "limited" is not
equivalent to "abolished." The comments to this subsection note this distinction.

94. See, e.g., Studebaker Corp. v. Gitlin, 360 F.2d 692 (2d Cir. 1966) (solicitation of
shareholders to gain access to shareholder list held to be a proxy solicitation, when part of a
plan to solicit proxies for voting). On the other hand, bylaws designed to thwart proxy fights
by limiting shareholder access to records that might support an insurgent's position may
also run afoul of SEC proxy regulations. See, e.g., SEC v. Transamerica Corp., 163 F.2d 511
(3d Cir. 1947) (holding that a bylaw containing restrictive notice requirements for share-
holder proposals was unenforceable to the extent it frustrated SEC proxy rules).

95. Compare O.C.G.A. § 14-2-1620(a) (1988 Special Pamphlet) with id. § 14-2-122(f)
(1982).

96. See REv. MODEL Bus. CoRp. AcT § 16.20(a) (1984).
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ing principles ("GAAP"), but if they do not, the corporation must dis-
close this.'7 The new Code also establishes two new requirements. First, if
a public accountant reports upon financial statements, his report must
accompany them." If a public accountant did not report upon them, then
the president or officer responsible for the accounting records must state
whether the statements were prepared according to GAAP, and if not,
describe the basis of preparation and deviations from the previous report-
ing period."s Second, if the corporation has prepared a statement of
sources and application of funds and a statement of changes in sharehold-
ers' equity, these statements must accompany the income statement and
balance sheet.100

D. Shareholders' Meetings

Changes in rules governing special shareholders' meetings address con-
cerns about insurgent shareholders and control contests. The prior law
required all corporations to call a special meeting upon the demand of the
holders of shares with twenty-five percent of the votes entitled to be cast
at a special meeting.10 1 For corporations with more than 100 shareholders
the new Code permits the articles of incorporation or bylaws to specify a
higher percentage.' 0'

E. Derivative Actions

The General Assembly has replaced Georgia's relatively abbreviated
provisions concerning derivative actions with explicit rules based upon
some proposed changes in the Model Act.'03 The new Code expands
standing to allow beneficial owners to bring such actions when either vot-

97. O.C.G.A. § 14.2-1620(a) (1988 Special Pamphlet).
98. Id. § 14-2-1620(b).
99. Id.

100. Id. § 14-2-1620(a).
101. Id. § 14-2.-112(c) (Supp. 1988).
102. Compare id. § 14-2-702(a) (1988 Special Pamphlet) with id. § 14-2-112(c) (Supp.

1988). All corporations may, of course, reduce the percentage of shares entitled to call such a
meeting.

103. At this writing, changes under consideration by the ABA's Committee on Corporate
Laws had not yet been published for comment in The Business Lawyer. The General As-
sembly enacted the new Code while the ABA's Committee was still revising its proposals,
and thus the new Code may not duplicate the Model Act's provisions as finally promulgated.
The 1989 Amendments, §§ 29 & 30 (amending O.C.G.A. §§ 14-2-741 & -743 (1988 Special
Pamphlet)), will reflect proposed changes in Model Act language to the date of enactment of
the 1989 Amendments. The General Assembly rejected the revision committee's recommen-
dation to amend id. § 14-2-744 (1988 Special Pamphlet) to conform to the latest proposals
for the Model Act.
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ing trustees or nominees hold their shares.' " The new Code retains simul-
taneous ownership rules that require complaining shareholders to have
owned the shares at the time of the alleged wrong."'

In contrast, the new Code eliminates former rules permitting officers,
directors, judgment creditors, receivers, and trustees in bankruptcy to
bring derivative actions. 06 This will have the salutory effect of precluding
the use of the derivative action for resolution of disputes among different
classes of claimants on the firm. 0" Allowing creditors, directors, and of-
ficers to bring such actions ignores the very real conflicts that exist among
agents, creditors, shareholders in the firm.108 When agreements have not
resolved these conflicts the traditional rule has been that, subject to the
implied terms of the agency relationship, involving basic fiduciary duties,
residual claimants-shareholders-have the power and the right to con-
trol the outcome of intracorporate disputes.109 Any other result places

104. Compare id. § 14-2-740(2) with id. § 14-2-123(a) (1982).
105. Compare id. § 14-2-741(1) (1988 Special Pamphlet) with id. § 14-2-123(b) (1982).
106. Compare id. § 14-2-741 (1988 Special Pamphlet) with id. § 14-2-153(b) (1982). The

former provision was drawn from N.Y. Bus. CORP. LAW § 720 (McKinney 1986 & Supp.
1989), which appeared to be unique in American law. See 13 W. FLETCHER, FLETCHER
CYCLOPEDIA OF THE LAW OF PRIVATE CORPORATIONS § 5972.1 (Rev. vol. 1984). Because of
comments from the bar that repeal of former O.C.G.A. § 14-2-153 (1982) in its entirety
might create negative implications about the existence of both derivative and direct actions
against officers and directors, part of that section, confirming the existence of these actions
for shareholders and the corporation, will be restored by the 1989 Amendments, § 34, ad-
ding new § 14-2-831, and renumbering former § 14-2-831 as § 14-2-832. This amendment
will also preserve the existing four year statute of limitations of former § 14-2-153(c) as new
§ 14-2-831(b). In view of the more general language of the new Code, following the Model
Act approach, the author does not believe negative implications should be drawn from the
replacement of specific with more general grants of power. This is especially true when, as in
this case, the rights to bring actions, either derivative or by the corporation in its own right,
stem not from statutes but from judicial doctrines.

107. This is the general rule in American law. 13 W. FLETCHER, supra note 106, §§ 5972-
5972.2. The common law has generally denied standing to creditors to maintain a derivative
action. T.D. No. 8, § 7.02 reporter's comment 2, at 54. Courts generally applied the rule to
holders of options and convertible securities as well. Harff v. Kerkorian, 324 A.2d 215 (Del.
Ch. 1974), reu'd on other grounds, 347 A.2d 133 (Del. 1975) (citing Parkinson v. West End
St. Ry. Co., 173 Mass. 446, 53 N.E. 891, 892 (1899) (Holmes, J.)). See also D. DEMor'r,
SHAREHOLDER DERIVATIVE ACTIONS: LAW AND PRACTICE § 4.03 (1987). But see Hoff v. Spray-
regan, 52 F.R.D. 243 (S.D.N.Y. 1971) (in which the court treated convertible debentures as
"equity securities" under the federal securities laws, and granted holders status to sue on
that basis); T.D. No. 8, § 7.02(a) (adopting the approach of Hoff).

108. The seminal exposition of the agent-investor conflict appears in Jensen & Meckling,
supra note 8. A major theoretical explanation of the stockholder-bondholder conflict ap-
pears in Smith & Warner, On Financial Contracting: An Analysis of Bond Covenants, 7 J.
FIN. ECON. 117 (1979).

109. See generally W. Klein, The Modern Business Organization: Bargaining Under
Constraints, 91 YALE L.J. 1521, 1559-61 (1982); Williamson, Corporate Governance, 93 YALE
L.J. 1197 (1984).
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courts in the untenable position of serving as mediators between interest
groups with inherent conflicts.'1

The new Code requires a demand upon the corporation in all cases,
unless the corporation is threatened with irreparable injury during the
ninety day wait imposed after a demand is made.' This procedure elimi-
nates costly disputes over whether demand is required or excused. The
Model Act requires dismissal of an action in which dismissal is sought in
good faith, after a reasonable investigation, by a disinterested group (ei-
ther the board, a special litigation committee, or special masters that the
court has appointed at the request of the corporation). Georgia provides
only that the court "may" dismiss such an action.112 It is to be hoped that
this change, which the House Judiciary Committee initiated, will not
raise doubts about the level of deference to be accorded to a good faith
decision of a properly constituted decision-making body that has ade-
quately investigated the subject of the litigation and exercised its busi-
ness judgment.118 Aside from speculation about "structural bias" in a few

110. Holders of fixed claims will prefer a conservative and riskless strategy for invest-
ments and distributions, while holders of residual claims will prefer a riskier strategy, since
part of the losses, if any, will be borne by holders of fixed claims, who will not share in
additional gains. Ironically, the 1989 Amendments § 10, will amend O.C.G.A. § 14-2-202(b)
(1988 Special Pamphlet) by adding a new subsection (5) that will permit a corporation to
opt in by charter amendment to allowing the board of directors to consider the interests of
many constituencies of a corporation, in addition to those of shareholders. The statute will
provide no guidance to corporate directors on how to resolve conflicts among these interests.
The result may be a grant of unfettered discretion for those directors granted such power.

111. Compare id. § 14-2-742 with id. § 14-2-123(c) (1982).
112. Compare O.C.G.A. § 14-2-744 (1988 Special Pamphlet) with Rv. MODEL Bus. CORP.

AcT § 7.44 (as proposed). The bar revision committee raised the issue again, proposing to
restore the Model Act's "shall" language. The Board of Governors of the State Bar took no
position on this proposal, since the bar is divided in its position on this question. The House
Judiciary Committee rejected the revision committee's recommendation.

113. Compare Auerbach v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 994
(1979) (deferring to the business judgment of the committee) with Zapata v. Maldonado,
430 A.2d 779 (Del. 1981) (court may examine the reasonableness of the committee's deci-
sion, in the exercise of its own business judgment). A federal court has held that Georgia
courts would probably follow Zapata under former law. Peller v. Southern Co., [1987-88
Decisions] Fed. Sec. L. Rep. (CCH) 1 93,714 (N.D. Ga. 1988). One court seems to have taken
a middle ground, holding that the court will scrutinize a committee decision concerning
whether its action was in the best interests of the corporation, and whether the committee
reached the decision independently and in good faith. Roberts v. Alabama Power Co., 404
So. 2d 629, 636 (Ala. 1981). Alford v. Shaw, 358 S.E.2d 323 (N.C. 1987), generally following
the Zapata approach, is based upon the unique language of N.C. GEN. STAT. § 55-55(C)
(1983), which the court read as "a broadening of the Zapata approach." 358 S.E.2d at 327.
There are indications of greater judicial deference to board decisions in a demand excused
case, Grobow v. Perot, 539 A.2d 180 (Del. 1988), in which the court required pleadings to
allege with particularity either the interests or bad faith of the board, or the lack of ade-
quate inquiry prior to a decision, in order to demonstrate that the board decision was not
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academic writings and judicial decisions, there is little reason to approach
board decisions that disinterested directors made in good faith differ-
ently, depending on whether they involve decisions to undertake business
activities, defend against a hostile bid, or dismiss a derivative action.114

While a recent decision of a federal court, applying prior Georgia law, has
followed the Delaware approach, Delaware itself has been limiting the im-
pact of its original decision declining to apply the business judgment
rule." s A recent Delaware decision holds that disinterested boards are en-
titled to this deference, even when they delegate to a special litigation
committee."1 Apparently it is only in the special situation in which an
interested board has appointed a committee that the business judgment
rule will not apply in Delaware.

V. DIRECTORS AND OFFICERS

The drafters of the new Code returned to the subject of the duties and
liabilities of directors and officers, addressed only the previous year by
the General Assembly. The changes in the new Code clarify the rules gov-
erning indemnification and conflict of interest transactions. The new
Code also reflects a variety of changes in the Model Act that permit an
increase in the flexibility of the arrangements for corporate governance.

A. Directors' Duties and Liabilities

The 1987 General Assembly addressed pressing problems concerning
the duties and liabilities of officers and directors, restating the duty of
care of directors, 17 broadening indemnification authority,"" and granting

entitled to the protection of the business judgment rule.
114. Leading examples of acceptance of the "structural bias" theory appear in Cox &

Munsinger, Bias in the Boardroom: Psychological Foundations and Legal Implications of
Corporate Cohesion, 48 LAw & CoNTrMP. PRoBs., Summer 1985, at 83; Zapata Corp. v. Mal-
donado, 430 A.2d 779, 787 (Del. 1981); and Miller v. Register & Tribune Syndicate, Inc., 336
N.W.2d 709, 717-18 (Iowa 1983). In the context of defenses against hostile bids, I have ques-
tioned similar presumptions of management bad faith and argued for the application of the
business judgment rule when the evidence showed that directors' interests are aligned with
those of shareholders. Empirical evidence is offered to show that even directors facing job
losses can act effectively in the interest of shareholders. Carney, Controlling Management
Opportunism in the Market for Corporate Control: An Agency Cost Model, 1988 Wis. L.
REv. 385.

115. See Peller v. Southern Co., [1987-88 Decisions] Fed. Sec. L. Rep. (CCH) 93,714
(N.D. Ga. 1988) (applying Georgia law).

116. Spiegel v. Buntrock, No. C.A. 8936 (Del. Ch. Nov. 17, 1988).
117. See O.C.G.A. §§ 14-2-152.1 (Supp. 1988).
118. See id. § 14-2-156. Subsection (e) eliminated the requirement of board authoriza-

tion of each payment to advance litigation expenses, and subsection (f) broadened the "non-
exclusive" language to correspond with the public policy limits on exculpation, described
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authority to include broad exculpatory provisions in articles of incorpora-
tion, allowing corporations to eliminate directors' liability for breaches of
the duty of care or other duties.11s These changes were part of a reaction
to concerns about undue director exposure to liability that swept the
nation.12 0

The 1988 reformulation of the duty of care requires directors to act in a
manner they believe in good faith to be in the best interests of the corpo-
ration, which is no more than an explanation of the good faith standard
already present in Georgia law.121 The General Assembly rejected the
Model Act's requirement that a director discharge his duties "in a man-
ner he reasonably believes to be in the best interests of the corporation"
as entailing a judicial examination of the "reasonableness" of the basis for
a director's decision."2 Recent decisions in other jurisdictions have
demonstrated the perils of sending courts on an examination of the "ra-
tional basis" for such decisions. 23

The new Code modified one of the exceptions to the power to exculpate

infra text accompanying notes 124-26.
119. O.C.G.A. § 14-2-171(b)(3)(A) (Supp. 1988).
120. One recent study found statutory changes in 33 states. Hanks, Update on State

Legislative Responses to the Director Liability Crisis, 21 REv. SEc. & COMMODITIES REG. 23
(1988).

121. Compare O.C.G.A. § 14-2-830(a) (1988 Special Pamphlet) with id. § 14-2-
152.1(a)(1) (Supp. 1988). Comolli v. Comolli, 241 Ga. 471, 474, 246 S.E.2d 278, 280-81 (1978)
states that good faith means that directors must manage corporations for the benefit of all
the stockholders, and that they must treat stockholders, including minority stockholders,
fairly and protect their investments. A recent Delaware decision seems to hold that in the
absence of self-dealing "good faith" means a lack of a financial interest or entrenchment, or
perhaps waste so gross as to shock the conscience of the ordinary person. Grobow v. Perot,
539 A.2d 180, 188-89 (Del. 1988). This approach is consistent with the language of earlier
Delaware cases, holding that gross inadequacy of price may be a badge of fraud. Allied
Chem. & Dye Corp. v. Steel & Tube Co., 14 Del. Ch. 1, 19, 120 A. 486, 494 (Del. Ch. 1923);
Alcott v. Hyman, 40 Del. Ch. 449, 184 A.2d 90 (Del. Ch. 1962), afl'd, 42 Del. Ch. 233, 208
A.2d 501 (Del. 1965); Marks v. Wolfson, 41 Del. Ch. 115, 123, 188 A.2d 680, 685 (Del. Ch.
1963); Gimbel v. Signal Cos., 316 A.2d 599, 609 (Del. Ch.), aff'd, 316 A.2d 619 (Del. 1974).
The Gimbel case demonstrates the perils of permitting courts even this much latitude. In
Gimbel, in the context of the business uncertainties generated by the 1973 Arab oil em-
bargo, the plaintiff challenged the sale of an oil company, and the court permitted the com-
plaint to stand on the sole basis of an experts' evidence on valuation that differed widely
from that on which the directors relied.

122. See Rav. MODEL Bus. CORP. Acr § 8.30(a) (1984).
123. See, e.g., Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985); Hanson Trust PLC v.

SCM Acquisition, Inc., 781 F.2d 264 (2d Cir. 1986). For a criticism of these cases, and of the
formulation of the duty of care by both the American Bar Association in the Model Act and
the American Law Institute in its corporate governance project, supra note 5, see Carney,
Section 4.01 of the American Law Institute's Corporate Governance Project: Restatement
or Misstatement?, 66 WASH. U.L.Q. 239 (1988).
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directors by eliminating a reference to acts "not in good faith. 124 Since
other exceptions already exist for transactions in which the director re-
ceives an "improper personal benefit," 2

5 which should cover most con-
flicts of interest, the broader good faith standard was either redundant or
created an ambiguity that was undesirable.' 2 Corporations wishing to
take full advantage of this authority may thus find it necessary to further
amend their articles of incorporation once again if they have not previ-
ously adopted a self-executing provision that exculpates to the maximum
extent permitted by law.' 2

7

B. Indemnification

The new Code clarifies indemnification provisions concerning direc-
tors. s28 The policy of Georgia law has not changed significantly, but the
new Code more clearly specifies the requisite procedures for indemnifica-
tion. In many instances the General Assembly rejected Model Act varia-
tions in favor of the preservation of the approach of existing Georgia
law. 1

2

When a director seeks advancement of litigation expenses under the

124. Compare O.C.G.A. § 14-2-202(b)(4)(B) (1988 Special Pamphlet) with id. § 14-2-
171(b)(3)(A)(ii) (Supp. 1988) (as amended by 1987 Ga. Laws 849, § 3). The 1987 language
was drawn from DEL. CODE ANN. tit. 8, § 102(b)(7)(ii) (Supp. 1988).

125. O.C.G.A. § 14-2-202(b)(4)(D) (1988 Special Pamphlet); id. § 14-2-171(b)(3)(A)(iv)
(Supp. 1988).

126. For example, a court might deem directors' actions taken in the face of an offer to
purchase the company to "entrench" management, and thus be tainted by a self-interest
that constituted "bad faith." Indeed, the "improper personal benefit" language may provide
its own ambiguities. In addition to the takeover problem mentioned above, if construed to
extend beyond self-dealing, it may raise questions about the ability of directors to utilize
information obtained in some way in connection with the operation of the firm. One exam-
ple involves trading in corporate securities when such trading causes no harm to the corpo-
ration. A split in authority exists on whether the director must account to the corporation
for profits under these circumstances. Compare Brophy v. Cities Serv. Co., 31 Del. Ch. 241,
70 A.2d 5 (Del. Ch. 1949); Diamond v. Oreamuno, 24 N.Y.2d 494, 301 N.Y.S.2d 78, 248
N.E.2d 910 (1969); In re Coleco Sec. Litig., 591 F. Supp. 1488 (S.D.N.Y. 1984) (applying
Connecticut law); and In re ORFA Sec. Litig., 654 F. Supp. 1449 (D.N.J. 1987) (all requiring
an accounting) with Schein v. Chasen, 313 So. 2d 739 (Fla. 1975) and Freeman v. Decio, 584
F.2d 186 (7th Cir. 1978) (rejecting an accounting claim). The breadth of the language could
raise difficult questions about use of information outside the insider trading area. The ALI
has endorsed the condemnation of any use of corporate information to earn personal profits.
T.D. No. 5, § 5.04(a)(2).

127. Some drafters have adopted the technique of providing exculpation for directors
not only to the extent expressly allowed by current law, but also to the full extent allowed
by future changes in the law. Traditional judicial hostility toward waivers may cast doubts
on the effectiveness of this strategy.

128. See O.C.G.A. §§ 14-2-850 to -859 (1988 Special Pamphlet).
129. The comments to the new Code explain deviations from the Model Act approach.
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new Code, the new Code requires the director to furnish the corporation
with a written affirmation of his good faith belief that he has met the
standard of conduct the new Code requires for indemnification. 8" Direc-
tors may sue to enforce indemnification rights, which were granted either
by prior corporate action or by statute." ' This change clarifies the former
law, which was silent on enforcement of prior corporate commitments.

Formerly Georgia law provided that the indemnification provided for in
the code was "not exclusive" of any other indemnification provided by
shareholder vote, subject to the exceptions provided for exculpatory pro-
visions.' 2 The new language clarifies this expressly to permit shareholder
approval to take the form of a provision in articles of incorporation, as
well as in bylaws, resolutions, or agreements approved by the sharehold-
ers. 83 As in the former statute, the limits on shareholder indemnification
are identical to those on exculpatory provisions. Because of the elimina-
tion of a reference to acts "not in good faith," corporations seeking to
provide the maximum possible indemnification may need to secure addi-
tional shareholder approval of indemnification provisions, unless share-
holders have previously authorized a self-executing provision.'TM

C. Conflicts of Interest

While the basic rules governing directors' conflicts of interest have not
been changed, the new Code adopts the latest proposed Model Act lan-
guage," creating a bright-line safe harbor for a limited set of transac-
tions approved in a specified manner. 8 6 The new Code provides a bright-
line definition of those conflicting interest transactions that are subject to
challenge on the basis of such conflicts. This explicitly protects transac-
tions with the corporation outside the definition from any challenge based
upon the director's interest.'83 It does not address possible conflicts that
do not involve transactions with the corporation, such as business
opportunities.

130. Compare O.C.G.A. § 14-2-853(a)(1) (1988 Special Pamphlet) with id. § 14-2-156(e)
(1982 & Supp. 1988). The 1989 Amendments will provide similar authority for advances
when a director seeks advances for acts that can only be indemnified by shareholders. 1989
Amendments § 36 (amending O.C.G.A. § 14-2-856(c) (1988 Special Pamphlet)).

131. O.C.G.A. § 14-2-854(1) & (3) (1988 Special Pamphlet).
132. Id. § 14-2-156(f) (Supp. 1988).
133. Id. § 14-2-856 (1988 Special Pamphlet).
134. See supra text accompanying note 127.
135. The ABA's Committee on Corporate Laws has published proposed language for

comment in Changes in the Model Business Corporation Act-Amendments Pertaining to
Directors' Conflicting Interest Transactions, 43 Bus. LAW. 691 (1988).

136. Compare O.C.G.A. §§ 14-2-860 to -863 (1988 Special Pamphlet) with id. § 14-2-155
(1982).

137. Id. § 14-2-861(a) (1988 Special Pamphlet).

[Vol. 40
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The new Code protects those conflicting interest transactions that ei-
ther disinterested directors or disinterested shareholders approved.13s Un-
like the former law, the new Code spells out in detail the procedures for
such approval, to assure both full disclosure and disinterested decision
makers.18 9 Even if a director fails to obtain proper shareholder or director
approval, he may save the transaction by proof of fairness, as under prior
law.140 In any event, the new Code makes clear what may have been in
doubt under former law: that any one of the alternative bodies provided,
i.e., disinterested directors, shareholders, or a court upon a showing of
fairness, may validate a conflicting interest transaction.141 While no Geor-
gia cases had specifically addressed this issue under former law, some
writers have taken the position that the approval of disinterested direc-
tors or shareholders did not preclude a judicial inquiry into fairness. 14

D. Increases in Corporate Flexibility

Other changes provide additional flexibility in structuring the govern-
ance of the corporation. One officer may hold all offices in the corpora-
tion. The new Code repealed the prohibition against the offices of presi-
dent and secretary being held by the same person.14

3 That requirement
was a vestige of earlier times, and of political analogies that required
checks on the power of corporate officials. The new Code expressly autho-
rizes elimination of boards of directors. 14

4 Boards of directors may consist
of one or more directors in all cases, 14 and the new Code allows staggered

138. Id. § 14-2-861(b)(1) & (2).
139. Id. § 14-2-862 & -863.
140. Compare id. § 14-2-861(b)(3) with id. § 14-2-155(a)(3) (1982). As initially adopted,

the new Code would have relaxed the standard of proof for directors' compensation, requir-
ing only a showing that the transaction was "not unfair." Id. § 14-2-861(b)(4) (1988 Special
Pamphlet). But the 1989 Amendments, § 39, will drop this separate standard, thus remit-
ting compensation decisions to the same fairness test as other transactions.

141. The new Code requires that a director act in good faith in a manner he believes to
be in the corporation's best interests, and with ordinary care, under O.C.G.A. § 14-2-830(a)
(1988 Special Pamphlet), and shareholders will be subject to the doctrine that they cannot
ratify waste. To avoid any negative inferences about officers' conflicting interest transactions
that might result from repeal of former id. § 14-2-155 (1982), which covered transactions of
both officers and directors, the 1989 Amendments will create a new § 14-2-864 to add of-
ficers' transactions to the list subject to the safe harbor provisions. 1989 Amendments § 40.

142. T.D. No. 5, supra note 5, at § 5.02, comment a, at 26-27.
143. Compare O.C.G.A. § 14-2-840(d) (1988 Special Pamphlet) with id. § 14-2-150(a)

(1982).
144. Boards may be eliminated not only in statutory close corporations (see infra text

accompanying notes 292-96), but also by articles of incorporation, bylaws or agreements
unanimously approved by the shareholders under O.C.G.A. § 14-2-801(a) (1988 Special
Pamphlet).

145. Compare id. § 14-2-803(a) with id. § 14-2-141(a) (Supp. 1988), which permitted less
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terms regardless of size." s

The new Code permits shareholders to restrict their power to remove
directors to cases in which cause for removal exists, while former law cre-
ated a statutory right to remove with or without cause. 7 Not only does
this create additional flexibility in building defenses against hostile take-
overs, it permits investors to strike bargains for board representation that
are enforceable. Shareholders may remove a director from a staggered
board only for cause, unless the articles of incorporation or a bylaw
adopted by the shareholders provides otherwise.14 8 This provision, taken
from Delaware, recognizes that staggered boards often accompany some
agreement about an internal allocation of power that should receive pro-
tection unless the parties contract out of this rule." 9 In recognition of the
need for speedy action in connection with matters such as financings, the
board can generally delegate its powers, such as the power to approve the
final price of an offering, to a committee consisting of only one member,
rather than the two or more members that prior law required."50 The new
Code has also made changes in the conditions under which a board mem-
ber may dissent from board action. The group of directors who may dis-
sent has been broadened to include those who abstained from voting in
favor of the corporate action."' The new Code has also reduced the time
for filing a written dissent from twenty-four hours after adjournment of
the meeting to immediately after the meeting. 2s

than three directors only if they were not less in number than the shareholders, unless one
shareholder controls a majority of the votes entitled to elect directors.

146. Compare id. § 14-2-806 (1988 Special Pamphlet) with id. § 14-2-143(a) (1982),
which permitted staggered boards only if the board consisted of nine or more directors.
Staggered boards reduce the probability of proxy fights in takeover battles, and thus reduce
some of the pressure on boards to redeem outstanding rights or to approve business combi-
nations in order to relax the voting requirements of the Business Combination Statute, id.
§§ 14-2-1131 to -1133 (1988 Special Pamphlet).

147. Compare id. § 14-2-808(a) (1988 Special Pamphlet) with id. § 14-2-145(a) (1982).
148. Compare id. § 14-2-808(d) (1988 Special Pamphlet) with id. § 14-2-145(a) (1982).
149. See DEL. CODE ANN. tit. 8, § 141(k)(1) (1983).
150. Compare O.C.G.A. § 14-2-825(a) (1988 Special Pamphlet) with id. § 14-2-147(a)

(1982). The reader should note exceptions to this flexibility: id. § 14-2-744(b)(2) (1988 Spe-
cial Pamphlet) requires a special litigation committee to consist of two or more independent
directors, and id, § 14-2-862 (a) & (c) (1988 Special Pamphlet) requires a committee empow-
ered to approve a director's conflicting interest transaction to consist of not less than two
directors. The rationale, of course, is that committees of one may be more susceptible to
pressure from peers in cases involving judgments about their colleagues on the board. The
requirement of two or more members substantially reduces the probability of all members
being either dishonest or subject to undue influence in settings in which pressures may be
particularly difficult to resist.

151. Compare id. § 14-2-824(d) (1988 Special Pamphlet) with id. § 14-2-154(b) (1982).
152. Id. Allowing twenty-four hours to file a dissent allowed a director to consult with

counsel and take self-protective actions after a meeting. On the other hand, the limitation in
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One change that presents both problems and opportunities involves the
new Code's authorization of director proxies.' 53 These provisions, taken
from recent Delaware amendments, 1" represent abandonment of yet an-
other part of the vestiges of the early unity of the law of public and pri-
vate corporations-the notion of the board of directors as a deliberative
body-a type of legislature. While directors' use of, proxies may enable
boards to meet quorum requirements, use of these proxies to authorize
corporate action creates new perils for directors. When a proxy exercising
discretion casts a director's vote, how can the director defend against
charges that his acts were not taken with reasonable care and with a good
faith belief that they were in the best interests of the corporation?'"
When directors use proxies solely to create a quorum it will be prudent
for them to provide that proxy holders can only use the proxies for such
limited purposes.

VI. FUNDAMENTAL CHANGES AND DISSENTERS' RIGHTS

Hostile takeover activity over the past two decades has focused atten-
tion on mergers, and ultimately on how minority interests can be pro-
tected without precluding mergers that benefit shareholders.' 6" The cor-
porate world's use of takeout mergers has made more attorneys aware of
the need to write contract provisions that will withstand a change in a
corporation's control. This article will not review the special provisions of
corporate law dealing with takeovers; the new Code preserves such provi-
sions without change.'" The drafters gave careful consideration to voting

former law that the right to dissent was not available to a director in attendance who failed
to vote against the action meant that the dissent procedure was essentially redundant. The
new Code thus permits a director to gain a little time when he or she harbors good faith
doubts about corporate action, but not enough time for a leisurely consideration with coun-
sel of what course will limit liability. Such consultation, if any, will have to be immediately
after a meeting.

153. Id. § 14-2-731(c) (1988 Special Pamphlet) provides that "no written agreement by
all the shareholders... shall be invalid as between the shareholders on the ground that it
eliminates a board of directors, [or) authorizes director proxies ... ." See also id. § 14-2-
920(b)(2) (1988 Special Pamphlet) (authorizing director proxies for close corporations).

154. DEL. CODE ANN. tit. 8, § 141(d) (Supp. 1988) (as amended by 66 Del. Laws ch. 136
(1987)).

155. I do not mean to suggest that directors whose proxy holders vote for what ulti-
mately proves to be a disastrous corporate action will automatically be liable for the corpo-
ration's losses. A director may have reviewed the action before granting a proxy to vote in a
specific manner on a question of business judgment. Further, the actions of the holder of the
proxy may be attributable to the grantor. And if the proxy holder is another director, why
should not the presumptions of good faith and due care that attach to directors' actions
under the business judgment rule apply as well to the grantor of the proxy?

156. For a general review of these tactics, see Carney, supra note 114.
157. O.C.G.A. §§ 14-2-1110 to -1113 & -1131 to -1133 (1988 Special Pamphlet). For a
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rules for mergers and other fundamental changes in the new Code. The
1984 Model Act considerably revised appraisal rights, although Georgia
has not followed all of these suggested changes. Finally, the General As-
sembly essentially rejected the Model Act provisions for dissolution in
favor of preserving existing Georgia practice.

A. Amendments to Articles and Bylaws

Two changes concerning amendments to articles of incorporation are
enabling and most likely noncontroversial. The new Code now treats as
charter amendments certificates filed with the Secretary of State by the
board of directors reflecting the designation of rights and preferences of a
class or series of "blank preferred" shares.1 51 The board may also approve
other minor amendments without shareholder action.' 5s The new Code
went beyond the Model Act to permit the board to approve any change of
a corporate name, on the theory that such a change does not affect any
important contractual rights of investors.160

Some legislative decisions concerning amendment of articles of incorpo-
ration and bylaws preserved the approach of Georgia law and rejected the
approach of the Model Act. A wide variety of so-called "shark repellent"
amendments have been devised to reduce the power of hostile bidders to
divide and conquer target shareholders through two-tier bids."' These
amendments have generally imposed restrictive conditions on second-
stage takeout mergers, requiring supermajority votes, approval by a ma-
jority of the remaining public shareholders or of the directors elected
prior to a change of control, or compliance with fair price conditions.
These amendments generally are locked in by provisions that only a
supermajority can alter them."" Georgia's former Business Corporation
Code provided that supermajority amendments were automatically locked
in, and that only the same supermajority could amend them, a departure

discussion of the most recent additions to the Code, see Mason & Robinson, Georgia's Cur-
rent Antitakeover Law: A Look at Management's New Shield, 24 GA. ST. B.J. 176 (1988).

158. See supra text accompanying notes 51-52.
159. O.C.G.A. § 14-2-1002 (1988 Special Pamphlet). The 1989 Amendments, § 20, will

amend id. § 14-2-631(d) to permit the board of directors to amend the articles of incorpora-
tion to provide that reacquired shares become treasury shares.

160. REV. MODEL Bus. CORP. AcT § 10.02(5) (1984) permitted only minor changes, "by
substituting the word 'corporation,' 'incorporated,' 'company,' 'limited,' or the abbreviation
'corp.,' 'inc.,' 'co.,' or 'ltd.,' for a similar word or abbreviation in the name, or by adding,
deleting, or changing a geographical attribution for the name .... "

161. See generally Carney, Shareholder Coordination Costs, Shark Repellents, and
Takeout Mergers: The Case Against Fiduciary Duties, 1983 AM. B. FOUND. RES. J. 341
(describing and defending shark repellent amendments).

162. See id. at 377 n.170 (describing lock-in amendments).
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from the Model Act of the time.'" Georgia's "fair price" statute, adopted
in 1985, gave similar protection to director-adopted bylaws "opting in" to
a standard form of shark repellent.'"

These second generation antitakeover statutes have spurred a flurry of
criticism, which is beyond the scope of this article.' ss One commentator
has even criticized shareholder-approved shark repellents, arguing that
entrenched directors too easily lead passive shareholders into imposing
unduly restrictive voting rules upon themselves, which serve only to fur-
ther entrench managers by deterring all bids for control.16" While I have
argued that supermajority voting rules are not necessarily unduly restric-
tive in the context of takeout mergers, and that these rules and fair price
rules may indeed be a rational investor response to the threat of two-tier
bids, the ABA's Committee on Corporate Laws apparently shared the
critics' fears.16 7 As a result, the Model Act requires supermajority rules to
be approved by the same supermajority, rather than by a simple
majority.'

68
The new Code rejects the Model Act approach and preserves existing

Georgia law. A simple majority can adopt supermajority requirements.'"9
Once shareholders adopt such supermajority rules, however, the new
Code requires the same supermajority to amend the supermajority
rules.170 Thus the new Code preserved former Georgia law in all
respects.'

7

163. Compare O.C.G.A. § 14-2-118(b) (1982) with 2 MODEL Bus. Cojw. Acr ANN. § 143
(2d ed. 1971).

164. O.C.G.A. § 14-2-1113 (1988 Special Pamphlet) (as enacted in 1985 Ga. Laws 527, §
4).

165. See, e.g., Romano, The Political Economy of Takeover Statutes, 73 VA. L. Rnv. 111
(1987); Romano, The State Competition Debate in Corporate Law, 8 CARDozo L. Rav. 709
(1987); Coffee, The Future of Corporate Federalism: State Competition and the New
Trend Toward De Facto Minimum Standards, 8 CARDozo L. REv. 759 (1987); Symposium,
The Risk and Rewards of Regulating Corporate Takeovers, 1988 Wis. L. REv. 353. Legisla-
tures repealed or courts invalidated the so-called "first generation" statutes, which generally
required disclosure in advance of a tender offer or administrative approval of the fairness of
an offer, after the United States Supreme Court declared the Illinois statute unconstitu-
tional in Edgar v. MITE, 457 U.S. 624 (1982). The General Assembly repealed the Georgia
Corporate Takeover Act, O.C.G.A. § 14-6-1 to -15 (1982). 1986 Ga. Laws 433, § 1.

166. Gilson, The Case Against Shark Repellent Amendments: Structural Limitations
on the Enabling Concept, 34 STAN. L. REv. 775, 827-28 (1984).

167. See Carney, supra note 161, at 388-92 for a discussion of Gilson's argument. See
Carney, supra note 114, at 393-95, for a further' discussion of the empirical evidence about
the shareholder welfare impact of such amendments. *

168. Ruv. MODi. Bus, Coar. AcT. §§ 7.27(b) & 10.21(a) (1984).
169. O.C.G.A. § 14-2-727(b) (1988 Special Pamphlet) (amending articles of incorporation

or shareholder approved bylaws); id. § 14-2-1021(a) (bylaw amendments).
170. Id. § 14-2-727(b).
171. See id. § 14-2-118(a) & (b) (1982). The ability of the board to alter shareholder
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Provisions concerning voting rules for boards are often important in
close corporations. The new Code preserves the concurrent power of both
directors and shareholders to amend the bylaws, with certain exceptions.
Only shareholders may amend or repeal bylaws limiting board authority
or establishing staggered terms for directors." When shareholders desire
to alter bylaws setting supermajority rules for board action, they may do
so only by affirmative vote of a majority of all votes entitled to be cast,
which is higher than the usual plurality vote at a meeting when a quorum
is present." Because the board retains the power to amend such bylaws,
it is critical for drafters to address the question of whether these default
rules are adequate, or require more restrictive lock-in provisions, such as
a provision that the bylaw in question may only be amended by a speci-
fied vote of either the board or the shareholders." 4

B. Voting Rights of Classes and Series

As under former law, the new Code requires the vote of an affected
class of shares to approve charter amendments that significantly affect
the rights of the class." 5 These rules form the basis for voting rights in
mergers,"67 and ultimately for dissenters' rights.' The major departure
from prior law is the new Code's elimination of the right of holders of
non-voting shares to participate in approval of an asset sale, unless the
articles of incorporation expressly grant such rights."7 Another less earth-

voting rules for takeout transactions (business combinations with an interested shareholder
under the Fair Price and Business Combination statutes, supra note 157) moots much of
this discussion. These provisions could regain importance if someone successfully challenged
either of those statutes on either constitutional or preemption grounds. Both the Georgia
and Delaware Business Combination statutes have withstood initial challenges in federal
court. See, e.g., West Point Pepperell, Inc. v. Farley, Inc., No. 3:88-cv57GET (N.D. Ga. Feb.
15, 1989); BNS v. Koppers Co., 683 F. Supp. 458 (D. Del. 1988).

172. O.C.G.A. § 14-2-1020(c) (1988 Special Pamphlet).
173. Compare id. § 14-2-1022(a)(1) with id. § 14-2-725(c).
174. Id. § 14-2-1022(b).
175. Compare id. § 14-2-1004 with id. § 14-2-192 (1982). These rules apply to series

within a class as well, and the 1989 Amendments provide that a series does not gain voting
rights merely because the transaction affects another series within the same class. 1989
Amendments § 47 (amending O.C.G.A. § 14-2-1004(b) (1988 Special Pamphlet)).

176. O.C.G.A. § 14-2-1103 (1988 Special Pamphlet).
177. Id. § 14-2-1302.
178. Presently id. § 14-2-231(3) (Supp. 1988) provides class voting on asset sales if the

resolution contained any provision that would, if contained in a proposed amendment to the
articles of incorporation, trigger voting rights in the class or series. The new Code simply
requires approval of "the shareholders entitled to vote." Id. § 14-2-1202(b)(2) (1988 Special
Pamphlet). This remits holders of special classes to their contract rights, on the theory that
it is not a part of their implied contract to have a voice in determining what business activi-
ties the corporation shall engage in from time to time. Obviously, if one of the terms of a
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shaking change is the new Code's creation of symmetry for transactions
designed to take out a class or series of shares, which the new Code now
authorizes in an internal reorganization as well as in a merger."' This
eliminates the need for a corporation to engage in a merger to achieve
certain recapitalizations.

While the new Code grants separate class voting rights in internal reor-
ganizations, in which exploitation of one class by another could be a pri-
mary motive for the reorganization, it aggregates voting rights in mergers,
so that all shares with voting rights vote as a single voting group. 10 This
eliminates the power of a small class to veto a transaction in the interest
of shareholders generally unless they have expressly contracted for that
power. '1 The new Code relegates these shareholders to their dissenters'
rights if they believe the terms of the transaction are unfavorable for
them. As before, such shareholders can contract for separate class voting
rights if possession of a veto power is sufficiently important.",

C. Share Exchanges

The new Code follows the Model Act and authorizes "share exchanges,"
in which a corporation can acquire all the shares of a class or classes of
that corporation following approval by the board and the shareholders of
the target corporation.1 82 This provides an alternative to a voluntary ex-
change offer or to a reverse triangular merger in which preservation of a
target corporation as a separate entity is desirable.'" If a target corpora-
tion is subject to an indenture that prohibits mergers or imposes restric-
tive conditions on them, it is possible that the share exchange may permit
transactions that otherwise could not take place.

plan of sale is a charter amendment that affects contract rights, the provisions of id. § 14-2-
1004 apply.

179. Unlike id. § 14-2-192 (1982), new id. § 14-2-1004(a)(10) (1988 Special Pamphlet)
adds to the list of events entitling holders of a group to vote separately an amendment that
would "cancel, redeem or repurchase all or part of the shares of the class." This eliminates
the famous form over substance use of mergers to accomplish recapitalizations not permit-
ted by amendment of articles of incorporation, exemplified by the move from Keller v. Wil-
son, 21 Del. Ch. 391, 190 A. 115 (Del. 1936) to Federal United Corp. v. Havender, 24 Del.
Ch. 318, 11 A.2d 331 (Del. 1940).

180. Compare O.C.G.A. § 14-2-1004(a) & (b) with id. I 14-2-1103(e) & (f) (1988 Special
Pamphlet).

181. Separate class voting rights were granted by REv. MODEL Bus. CORP. ACT §
11.03(f)(1) (1984) (which referred to the class voting rights granted under § 10.04), and by
former law, O.C.G.A. § 14-2-212(c) (Supp. 1988).

182. The rules described above are default rules for shares not possessing voting rights
by virtue of provisions in the articles of incorporation.

183. O.C.G.A. § 14-2-1102 to -1103 (1988 Special Pamphlet).
184. Schulman & Schenk, Shareholders' Voting and Appraisal Rights in Corporate Ac-

quisition Transactions, 38 Bus. LAw. 1529, 1532-33 (1983).



MERCER LAW REVIEW [Vol. 40

D. Mergers

The new Code incorporates the special voting rules of Georgia's Fair
Price statute, adopted in 1985.18s Corporations may continue to elect to
be subject to its provisions by a bylaw amendment approved by the board
of directors.18s The General Assembly passed an additional business com-
bination statute in 1988, but not as part of the general process of revision
of the Business Corporation Code, and therefore this article will not dis-
cuss it."'r The new Code changes several procedural rules governing merg-
ers. It reduces the notice required for a shareholders' meeting to approve
a merger from twenty to ten days. 16a It also eliminates the old concept of
a "consolidation," but a corporation can achieve the same result by creat-
ing a new corporation into which others are merged.18 ' At the same time,
the new Code will permit greater flexibility if the Governor approves the
proposed 1989 amendments permitting mergers of limited partnerships
into corporations.'"0

The new Code preserves the superior flexibility of Georgia law with re-
spect to rules governing voting by shareholders of a surviving corporation.
These shareholders obtain no voting rights if the articles of incorporation
of the surviving corporation do not differ significantly, their share rights
are not altered, and outstanding shares after the merger do not exceed
those previously authorized."' These shareholders will vote only if the
proposed merger would significantly alter their rights. The Model Act ap-

185. O.C.G.A. §§ 14-2-1110 to -1113 (1988 Special Pamphlet) preserve id. §§ 14-2-232 to
-235 (Supp. 1988) (as created in 1985 Ga. Laws 527, §§ 1-4). The new Code expands the
definition of "business combination" to cover share exchanges, a transaction which the new
Code newly authorizes.

186. Id. § 14-2-1113(a) (1988 Special Pamphlet).
187. Id. §§ 14-2-1131 to -133 (1988 Special Pamphlet) & id. §§ 14-2-236 to -238 (Supp.

1988). See Mason & Robinson, supra note 157. Two cases currently being litigated involve
the validity of these provisions. West Point-Pepperell, Inc. v. Farley Inc., No. 3:88-cv57-
GET (N.D. Ga. Nov. 14, 1988); Weeden v. Continental Health Affiliates, Inc., No. 1:88-cv-
2032JOF (N.D. Ga., filed Sept. 7, 1988). Judge Tidwell upheld them on motion for prelimi-
nary injunction in the West Point case on February 15, 1989.

188. The uniform notice provisions of O.C.G.A. § 14-2-705 (1988 Special Pamphlet) are
shorter than those required for mergers under id. § 14-2-212(b) (Supp. 1988) and asset sales
under § 14-2-231(2) (Supp. 1988).

189. See id. § 14-2-211 (1982) for authorization of consolidations.
190. The General Assembly has amended id. § 14-2-1109 to permit limited partnerships,

as well as joint stock associations, to merge into corporations, subject to the Governor's final
approval. 1989 Amendments § 51. This will allow Georgia to keep pace with Delaware,
which added such a provision in 1988, as DEL. CODE ANN. tit. 8, § 263 (Supp. 1988). Dela-
ware also permits corporations to merge into limited partnerships, an approach rejected in
Georgia. DEL. CODE ANN. tit. 8, § 263(a) (Supp. 1988).

191. Thus, O.C.G.A. § 14-2-1103(h) (1988 Special Pamphlet) follows the approach of id.
§ 14-2-212(a) (Supp. 1988).
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proach was more restrictive and regulatory, requiring a shareholder vote
if the shares to be issued would exceed more than twenty percent of the
shares outstanding prior to the merger, regardless of the impact on sub-
stantial contract rights of the shareholders.'" For New York Stock Ex-
change listed companies, the shareholders must give approval if the new
issue exceeds eighteen and one-half percent. s"

The new Code adopts a Delaware innovation, and permits a surviving
corporation to file an abbreviated certificate of merger or share exchange
rather than articles of merger or share exchange, which set forth a com-
plete plan of merger or share exchange.'" When private arrangements of
no interest to the public generally are involved, the corporation can avoid
filing long form plans as long as it files essential information about the
identity of the parties. The new Code preserves the rights of participating
shareholders to learn the complete details of the plan through a right to
obtain a copy of the complete plan from the surviving corporation at no
cost to the requesting shareholders. 19"

E. Asset Sales

The Model Act follows the usual statutory approach of requiring share-
holder votes to approve the sale of all or substantially all of a corpora-
tion's property "otherwise than in the usual and regular course of busi-
ness."'" Conversely, the directors acting alone may authorize a sale of all
corporate property "in the usual and regular course of business". '" 7 In
1968 Georgia rejected the "usual course of business" language as not
helpful in clarifying the line between directors' and shareholders' author-
ity. 9 Subsequent decisions in other jurisdictions have only confirmed the
wisdom of that choice.

Delaware courts have become mired in arcane decisions about what is
the "real" business of a multi-division corporation, an irrelevancy at best
in these days of shifting corporate investments."'1 The new Code pre-

192. Rav MODEL Bus. CORP. ACT § 11.03(g)(3) (1984).
193. NEW YORK STOCK EXCHANGE LISTED COMPANY MANUAL § 312.00 (2d ed. 1983), pro-

hibits a listed company from issuing more than 18.5% of the common stock, or warrants for
such an amount, without shareholder approval.

194. O.C.G.A. § 14-2-1105(b) (1988 Special Pamphlet) is based upon DEL. ConD ANN. tit.

8, § 251(c) (Supp. 1988).
195. O.C.G.A. § 14-2-1105(b)(4) (1988 Special Pamphlet).
196. Rav. MODEL Bus. CORP. AcT § 12.02(a) (1984).
197. Id. § 12.01(a)(1).
198. O.C.G.A. §§ 14-2-230 & -231 (1982).
199. See, e.g., Gimbel v. Signal Cos., 316 A.2d 599 (Del. Ch.), aff'd, 316 A.2d 619 (Del.

1974) (holding that sale of historic core business by a conglomerate fell within the ordinary
course of business); Katz v. Bregman, 431 A.2d 1274 (Del. Ch. 1981) (holding that sale of a
steel drum manufacturing subsidiary that was the only profitable division, and a shift to

1989]
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serves Georgia's earlier decision.200 Rather than make shareholder ap-
proval of the sale of all or substantially all property turn on whether the
sale is usual or unusual, it turns rather on whether the corporation is
insolvent or was organized as a liquidating corporation."' 1

The only remaining question is whether the sale is of "all or substan-
tially all" property. Unfortunately, the Delaware courts have taken the
lead in muddying the waters about interpretation of that phrase. Rather
than take a simple quantitative approach, Delaware's courts have reintro-
duced a "qualitative" approach, asking, without statutory guidance,
whether the sale was in the usual course of business.10 This doctrinal
confusion has frustrated practitioners attempting to discern guidelines
within which to operate. 0 3 The new Code attempts to provide guidance
through the use of a safe harbor that is purely quantitative. Thus, if the
assets sold do not represent more than two-thirds of the value of all cor-
porate assets, and do not generate more than two-thirds of the gross reve-
nues of the corporation, the sale does not require shareholder approval.2 0 4

A failure to fall within the safe harbor is not dispositive, however, the
new Code raises no inference that sales outside of the safe harbor are of
all or substantially all of the assets.2 0' The comments, drawn from the
Model Act, are quite emphatic on this point.'"

manufacture of plastic drums, was not within the ordinary course of business).
200. Compare O.C.G.A. §§ 14-2-1201(a) & -1202(a) (1988 Special Pamphlet) with id. §§

14-2-230 & -231 (1982 & Supp. 1988).
201. Id. § 14-2-1201(a)(1) (1988 Special Pamphlet). The 1989 Amendments will provide

a specific definition of insolvency for the purposes of this exception. 1989 Amendments § 57
(adding O.C.G.A. § 14-2-1201(c)). It follows the approach of O.C.G.A. § 14-2-640(c) (1988
Special Pamphlet), except that it provides no protection for holders of preferred shares.

202. See, e.g., supra note 198.
203. M. EISENBERG, THE STUCruax Of THE CORPORATION: A LEGAL ANALYsiS 259-60

(1976), attempts to distinguish between those sales that involve "business" decisions, and
thus are appropriate for the board, and those that involve "investment" decisions, and go
beyond the board's authority, requiring shareholder approval. To state the proposition is to
illustrate the problem: boards frequently make decisions about allocation of capital re-
sources that can only be described as investment decisions. My own suspicion is that this
approach is a vestige of a more regulatory regime of corporate law, when shareholder rights
stemmed primarily from corporate laws, rather than corporate contracts.

204. O.C.G.A. § 14-2-1201(a)(4) (1988 Special Pamphlet) (as it will be amended by 1989
Amendments § 57).

205. Id. § 14-2-1201(a)(4) (1988 Special Pamphlet). One can imagine, for example, cir-
cumstances in which temporary price conditions might drive one measure of value above 66
2/ %. Imposition of an import duty on foreign oil might raise the gross revenues received by
a refinery, without any impact on net profits or the value of the assets of the firm. The 1989
Amendments will specify that value is to be measured by the "fair value" of all assets and
annual revenues for the most recent fiscal year. 1989 Amendments § 57 (amending O.C.G.A.
§ 14-2-1201(a)(4)).

206. O.C.G.A. § 14-2-1201 comment (1988 Special Pamphlet) states in part:

[Vol. 40
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F. Dissenters' Rights

In 1978 the ABA's Committee on Corporate Laws amended the Model
Act provisions on dissenters' rights to expand these rights, to provide for
earlier payment, and to make them exclusive.107 One can fairly describe
the liberalization of dissenters' rights as intended to grant permission to
majorities to undertake fundamental changes without judicial interfer-
ence by making appraisal the exclusive remedy of dissenters.208 This ap-
proach rejects the recent holding in Kahn v. Columbus Mills, Inc.,2"
which permitted a shareholder who did not exercise dissenter's rights to
bring a damage action against directors for breach of fiduciary duties, on
the ground that appraisal was exclusive only if exercised. 10 While the
new Code makes appraisal the exclusive remedy,2 " it does not adopt the
Model Act's approach of providing payment to dissenters before all dis-
putes are resolved. 12

' Since interest runs from the effective-date of the
corporate action in any event, there is little practical difference resulting
from Georgia's change. 2

3 Only if dissenting shareholders are naive
enough to agree to contingent fees based upon the entire value of their
shares, rather than on the amount in dispute, would they suffer an ad-

The phrase 'all or substantially all' is intended to mean what it literally says. The
phrase 'substantially all' is synonymous with 'nearly all' and was added merely to
make it clear that the statutory requirements could not be avoided by retention of
some minimal or nominal residue of the original assets.

207. See Comm. on Corp. Laws, Section of Corp., Business, & Banking Law, Am. Bar
Assoc., Changes in the Model Business Corporation Act Affecting Dissenters' Rights, 32
Bus. LAW. 1855 (1977) (proposal); Conard, Amendments of Model Business Corporation Act
Affecting Dissenters' Rights (Sections 73, 74, 80, and 81), 33 Bus. LAW. 2587 (1978) (adop-
tion). These provisions appear as Chapter 13 of REV. MODEL Bus. CoRP. AcT (1984).

208. Conard, supra note 207, at 2593. One author has described the original grant of
dissenter's rights as a legislative attempt to "play for the rebound in history," by granting
dissenter's rights to minority shareholders in exchange for their presently constitutionally
protected right to insist on unanimous consent to contract changes. Manning, The Share-
holder's Appraisal Remedy: An Essay for Frank Coker, 72 YAJ.E L.J. 223, 229 (1962).

209. 188 Ga. App. 90, 371 S.E.2d 908 (1988).
210. Id. at 93, 371 S.E.2d at 911. The 1989 Amendments will amend O.C.G.A. § 14-2-

1302(b) (1988 Special Pamphlet) to clarify that appraisal is exclusive, "regardless of whether
the shareholder has exercised dissenter's rights." 1989 Amendments § 58. This rejects the
reasoning of Kahn, holding that submission of shares for payment, without demanding ap-
praisal, did not constitute a waiver of rights, and that appraisal was exclusive only when
exercised under former law.

211. Compare O.C.G.A. § 14-2-1302(b) (1988 Special Pamphlet) with id. § 14-2-251(j)
(1982).

212, Compare REv. MoEL Bus. CoRP. AcT § 13.25(a) (1984) with O.C.G.A. § 14-2-
1325(a) (1988 Special Pamphlet).

213. Both REv. MODEL Bus. CORP. AcT § 13.01(4) (1984) and O.C.G.A. § 14-2-1301(5)
(1988 Special Pamphlet) provide that interest accrues from the effective date of corporate
action.

19891 689
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verse impact. Assuming that the new Code does not affect fee arrange-
ments, the only significant difference from the Model Act is that under
the Georgia code shareholders will not be able to reinvest in equities until
the dispute is resolved, but will be required to accept an interest rate
determined by a court to be "fair and equitable under all the
circumstances."

'2
14

While the new Code produces no substantial changes from prior law in
the provisions governing dissenters' rights in mergers, it does make subtle
changes in the language governing dissenters' rights when shareholders
amend the articles of incorporation to affect a class or series."15 Former
law was broader in some instances, providing dissenters' rights to a share-
holder with respect to any amendment effecting an exchange, cancella-
tion, or reclassification that would, inter alia, "alter his percentage of the
equity in the corporation.""" The new Code grants dissenters' rights only
for those changes that alter or abolish "a preferential right of the
shares,' 2 17 "creates, alters, or abolishes a right in respect of redemption

. or "cancels, redeems, or repurchases all or part of the shares of
the class.121

9 Former law also granted dissenters' rights for any transac-
tion that would adversely affect a shareholder by "imposing, altering or
abolishing any restriction on the transfer of any of his shares. 220 While
no comparable language appears in the new Code, it prohibits the imposi-
tion of transfer restrictions without the consent of the holder, except in
the case of a close corporation, when dissenters' rights will be triggered.22

1

The close corporation provisions of article nine provide dissenters'
rights if shareholders automatically elect transfer restrictions by electing
close corporation status, 22

2 if termination of close corporation status elim-

214. Id.
215. Compare id. § 14-2-1302(a)(4) (1988 Special Pamphlet) with id. § 14-2-250(a)(4)

(Supp. 1988). Former law provided dissenter's rights if shareholders amended the articles of
incorporation to change the corporation into a nonprofit or cooperative corporation, under
id. § 14-2-250(a)(3) (Supp. 1988), a subject on which the new Code is silent.

216. Id. § 14-2-250(a)(4)(C) (Supp. 1988).
217, Id. § 14-2-1302(a)(4)(A) (1988 Special Pamphlet).
218. Id. § 14-2-1302(a)(4)(B).
219. Id. § 14-2-1302(a)(4)(F).
220. Id. § 14-2-250(a)(4)(H) (Supp. 1988).
221. Id. § 14-2-627(a) (1988 Special Pamphlet). The grant of dissenters' rights under

former law upon the imposition of transfer restrictions suggested what was not explicit: that
shareholders could impose transfer restrictions on nonconsenting shareholders. That issue
was expressly left open in Bloodworth v. Sandersville Prod. Credit Ass'n, 245 Ga. 40, 43, 262
S.E.2d 804, 806 (1980). Under the close corporation article of the new Code, shareholders
may impose transfer restrictions, but they trigger dissenters' rights. See infra text accompa-
nying notes 278-81.

222. O.C.G.A. § 14-2-902(b) (1988 Special Pamphlet).
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inates such restrictions,a
22 or if the corporation substantially amends

buyback arrangements adopted under O.C.G.A. sections 14-2-915 to -
917.224

A corporation can use dissenters' rights as a shield against equitable
intervention in transactions under the new Code. Even when the new
Code does not expressly grant dissenters' rights, a corporation can "opt
in" to dissenters' rights in any transaction by operation of provisions in
the articles of incorporation, the bylaws, or a board resolution.2 5 By do-
ing so a corporation can obtain the protection of the provisions of the new
Code that make dissenters' rights the exclusive remedy, unless the corpo-
ration has engaged in actual fraud or has failed "to comply with proce-
dural requirements of [chapter two of title fourteen of the new Code] or
the articles of incorporation or bylaws . . . ."' The new Code draws
these exceptions more narrowly and technically than those of the Model
Act, which refer to acts that are fraudulent or "unlawful."'2

27 Some courts
have taken the position that "unfairness" is "fraudulent" or "illegal." 2 s

The new Code's language expressly rejects that position.2 2e "Unfairness"

223. Id. § 14-2-931(c).
224. Id. § 14-2-914(d). One anomaly of the Model Close Corporation Supplement is that

it does not grant dissenter's rights to a shareholder who dissents from an amendment of
articles of incorporation electing the standard form buy-back arrangements of O.C.G.A. §§
14-2-915 to -917 (1988 Special Pamphlet). Apparently the drafters reasoned that these pro-
visions create an option for decedents' estates, rather than imposing any burden upon them.
They do, however, indirectly impose a burden on surviving shareholders, in the form of an
obligation to repurchase if an election is made.

225. Id. § 14-2-1302(a)(5).
226. Id. § 14-2-1302(b). See supra note 210, for the 1989 Amendments' clarification that

appraisal is exclusive, whether or not exercised.
227. The description of "actual fraud" is my own. The new Code, as modified by the

1989 Amendments § 58, amending § 14-2-1302(b), replaces the Model Act's standard of acts
that are "fraudulent" with a reference to acts that are tainted because "the vote required to
obtain approval of the corporate action was obtained by fraudulent and deceptive means
...." My characterization is intended to exclude constructive fraud, or unfairness in the
terms of the transaction. As the reporter's comments point out:

The theory underlying this section is as follows: when a majority of shareholders
has approved a corporate change, the corporation should be permitted to proceed
even if a minority considers the change unwise or disadvantageous, and persuades
a court that this is correct. Since dissenting shareholders can obtain the fair value
of their shares, they are protected from pecuniary loss.

228. The origins of this argument may be in Vorenberg, Exclusiveness of the Dissenting
Stockholder's Appraisal Right, 77 HARv. L. REv. 1189 (1964). For the history of equitable
intervention in mergers and other fundamental changes, see Carney, Fundamental Changes,
supra note 8. My article traces the move away from injunctions to protect property rights in
well specified contracts toward appraisal, in effect a liability rule, that permits majorities to
override the contract rights of minorities as long as they are willing to pay "fair" value for
that privilege.

229. See, e.g., Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 93 A.2d 107 (Del.
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is such an elusive concept that it provides no guide to those structuring
transactions about what terms are fair, and thus not fraudulent or
illegal.230

The new Code clarifies that each section has "independent legal signifi-
cance,' 281 so that voting rights and dissenters' rights are not triggered if
the transaction takes a form for which the new Code does not specify
such rights, eliminating any lingering doubts created by the so-called "de
facto merger" doctrine that courts of some jurisdictions developed. 32 The
new Code rejects the doctrine on the basis that the procedural require-
ments for the authorization and consequences of various functionally
equivalent transactions have been standardized,33 so that voting rights
and dissenters' rights are linked,3  and are provided for all functionally
equivalent transactions when the magnitude of the change is large and

1952) (burden of proof on majority shareholder to show the fairness of a merger of a subsidi-
ary into the parent; adoption of appraisal method of valuation as method of assessing fair-
ness). The court ultimately rejected this approach in Weinberger v. UOP, Inc., 457 A.2d 701
(Del. 1983), which held that appraisal was to be the exclusive remedy. The court rejected
future equitable complaints based on any lack of a business purpose, or the unfairness of
price. The new Code adopts the Weinberger approach, which, as Manning pointed out,
supra note 207, at 229, was intended to give majorities permission to complete transactions
over minority objections. Implicit in this approach is the new Code's rejection of a separate
action for damages based on the unfairness of the price. Cf. Bershad v. Curtiss-Wright
Corp., 535 A.2d 840 (Del. 1987), and a rejection of the holding of Kahn v. Columbus Mills,
Inc., 188 Ga. App. 90, 371 S.E.2d 908 (1988).

230. As George Stigler observed:
"Since the fairness of an arrangement is a large factor in the public's attitude
toward it, the lawyers as representatives of the public seek to give their schemes
the sheen of justice. They employ to this end two approaches. One is to invoke
any widely-held belief-on the tacit but convincing ground that any position is
invulnerable against nonexistent attack." Fairness is an invulnerable position; who
is for unfairness? But for lawyers fairness is "a suitcase full of bottled ethics from
which one freely chooses to blend his own type of justice."

Easterbrook & Fischel, Corporate Control Transactions, 91 YALE L.J. 698, 703 n.17 (1983)
(quoting Stigler, The Law and Economics of Public Policy: A Plea to the Scholars, 1 J.
LEGAL STUD. 1, 2, 4 (1972)).

231. O.C.G.A. § 14-2.1101 comment (1988 Special Pamphlet); id. § 14-2-1103 comment.
The 1989 Amendments will add a new § 14-2-103, expressly providing that "fejach provision
of this Chapter shall have independent legal significance." 1989 Amendments § 1.

232. Indeed, the comment to O.C.G.A. § 14-2-1103 (1988 Special Pamphlet) is specific:
The Code thus adopts the approach of Delaware law, that distinct sections of the
Code will have "independent legal significance," so that what is prohibited by one
section may be accomplished in substance through employment of another form of
transaction. Hariton v. Arco Electronics, Inc., 41 Del. Ch. 74, 188 A.2d 123 (1963).

233. See O.C.G.A. § 14-2-1101 comment (1988 Special Pamphlet).
234. Thus, id. § 14-2-1302(a) grants dissenters' rights only to shareholders entitled to

vote on the transaction. While this is not explicit in id. § 14-2-1302(a)(4), all of the transac-
tions that the new Code describes therein trigger voting rights under id. § 14-2-1004(a).
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has not been previously authorized by the shareholders. " To judge
transactions outside the strictly defined set as falling within it leads
courts into the metaphysical morass of trying to determine, under the de
facto merger doctrine, what transactions "really" constitute mergers, even
though accomplished in another form.""6

The new Code preserves a stock market exception to dissenters'
rights.23 7 In so doing it rejects the Model Act's elimination of this excep-
tion in the 1977-78 revisions.13  Delaware's version of the exception re-

235. Symmetry of treatment under the new Code begins with takeout transactions,
which corporations may now structure either as recapitalizations under id. § 14-2-
1004(a)(10) or as mergers under id. §§ 14-2-1101 to -1103. Both require a vote of the af-
fected class, and trigger dissenters' rights under id. § 14-2-1302. Unlike Delaware, both asset
sales under id. § 14-2-1202 and mergers trigger voting rights and dissenters' rights. Under
id. § 14-2-1103(h), the new Code requires no shareholder vote to approve a merger if the
shareholders make no significant changes in the articles of incorporation, including no in-
crease in the number and kind of shares authorized to be issued.

236. Compare Pratt v. Ballman-Cummings Furniture Co., 254 Ark. 570, 495 S.W.2d 509
(1973) (joint venture establishes prima facie case of. de facto merger) with Good v. Lack-
awanna Leather Co., 96 N.J. Super. 439, 233 A.2d 201 (1967) (joint venture held not a de
facto merger). These cases concentrate on determining which effects of a transaction, in
addition to those specified in the statute, subject a transaction to characterization as a
"merger." For an early skeptical look at this question, see Manning, supra note 207. For a
criticism of the "independent legal significance" approach, see M. EisENBEAG, supra note
203, at § 14.1. Eisenberg's solution, proposed id. at § 14.2, became part of CAL. CowP. CODE
§§ 188, 1200-1201 & 1300 (West 1977), which define a "reorganization" broadly to include
transactions not subject to shareholder votes and dissenters' rights under the California
code.

237. O.C.G.A. § 14-2-1302(c) (1988 Special Pamphlet).
238. The stock market exception may have been popularized by a suggestion made by

Manning, supra note 207, at 261. As general stock market price levels declined after a peak
in the early 1970s, commentators became critical of this exception. See M. EIsEaznRG, supra
note 203, at § 7.1; Note, A Reconsideration of the Stock Market Exception to the Dissent-
ing Shareholder's Right of Appraisal, 74 MICH. L. REV. 1023 (1976). The ABA's Committee
on Corporate Laws amended the Model Act provisions in 1980, to eliminate this exception
from § 80 of the Model Act. Conard, supra note 206, at 2595-96. The comments on this
action indicate that it was inspired by the belief that in a demoralized market, a seller could
not always obtain "fair" value for shares in the market. A decade later, this reasoning
sounds anachronistic, in view of widespread acceptance of the Efficient Capital Markets
Hypothesis and of modern portfolio theory, which hold that in an efficient market all stocks
are priced with respect to each other in an unbiased manner, and that the market offers
comparable expected returns for all stocks in relation to expected risk. See generally Car-
ney, Signalling and Causation in Insider Trading, 36 CATH. U.L. REv. 863, 876-85 (1987).
When these conditions hold, realization of market price enables the stockholder to reinvest
in securities of comparable worth. There are, of course, questions about the extent of market
efficiency. Further, the logic of the stock market exception is flawed by the fact that efficient
markets will quickly reflect the value of an announced event that would otherwise trigger
dissenters' rights. Thus, the shareholder selling into the market is unable to realize the
value of his shares "excluding any appreciation or depreciation in anticipation of the corpo-
rate action," as provided in O.C.G.A. § 14-2-1301(4) (1988 Special Pamphlet).
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placed Georgia's former exception, which applied to holders of any class
of shares listed on either the new York or American stock exchanges or
held of record by more than 2,000 shareholders239 The new exception ex-
pands the coverage to shares of any class listed on a "national securities
exchange," which permits the Secretary of State to define national securi-
ties exchanges under the Georgia Securities Act.2 40 But the exception is
available only if the holders are to receive shares of another company that
is publicly traded under the same definition. This preserves dissenters'
rights in cash-out mergers and denies them in mergers, even those con-
trolled by a majority shareholder, in which shares of a publicly traded
surviving or parent corporation are used. This exception creates the
troubling prospect that minority shareholders may be able to claim that a
merger is unfair because a dominant shareholder set the terms unilater-
ally, and because the minority lacks dissenters' rights. Despite the "exclu-
sivity" language of the new Code, courts may use this lack of dissenters'
rights as the basis for equitable intervention. The threat that courts may
intervene should alert attorneys planning such a transaction to consider
whether the corporation should grant shareholders dissenters' rights in
the plan of merger.

Other changes in the new Code are less global. Because the new Code
reduced the time required for advance notice of a meeting to approve a
merger or asset sale from twenty to ten days, it also shortens the time
available for a dissenter to file a Notice of Intent to Demand Payment
since this must be done before the vote is taken.24 1 For publicly held cor-
porations this change should have little impact because of the need to
seek sufficient proxies to secure approval of the transaction, which often
takes much more than ten days. A dissenter who rejects the amount of-
fered by the corporation must notify the corporation of his rejection and
of his own estimate of fair value (a departure from former law), to pre-

239. Compare id. § 14-2-250(d)(2) (Supp. 1988) with DiL. CODE ANN. tit. 8, § 262(b)
(Supp. 1988).

240. O.CG.A. § 14-2-1302(c)(1) (1988 Special Pamphlet) refers to a "national securities
exchange," which is defined in id. § 14-2-140(16) by reference to the Georgia Securities Act
of 1973 (codified as amended in O.C.G.A. §§ 10-5-1 to -24 (1982 & Supp. 1988)), specifically
O.C.G.A. § 10-5-8(8) (Supp. 1988). This covers the New York, American, Midwest, Pacific
Coast and Philadelphia-Baltimore-Washington stock exchanges, and gives the Commis-
sioner of Securities authority to approve additional exchanges. The Commissioner has exer-
cised this power to add the Chicago Board of Options Exchange and the NASD National
Market System to the list. Ga. Sec. Div., Order of Approval-Chicago Board of Options
Exchange, Blue Sky L. Rep (CCH) 18,507 (1981); Ga. Sec. Div., NASDAQ/NMS as an
Approved Exchange-Designation of NASD as a Filing Depository, Blue Sky L. Rep.
(CCH) 18,515 (1984).

241. O.C.G.A. § 14-2-1321 (1988 Special Pamphlet). See supra note 188 for a comparison
of notice periods.
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serve the right to a judicial appraisal of fair value . 4' A dissenter cannot
remain silent and force the corporation to begin costly appraisal proceed-
ings. The new Code intends the dissenter's statement of an estimate of
fair value to begin a process of negotiation. The dissenter's statement also
forces the corporation into action since the new Code obligates the corpo-
ration to pay the dissenter's demanded price if it does not commence an
appraisal proceeding with sixty days."' This obligation provides stronger
incentives than current law for the corporation to respond promptly,
rather than to delay the proceeding for tactical reasons. The dissenter's
notice provides the basis for a judicial assessment of expenses if the court
finds the estimate of fair value is arbitrary.'" While prior law was silent,
the new Code provides a three year statute of limitations on shareholders'
actions for appraisal.'

VII. DisSOLMON

A. Voluntary Dissolution

The new Code preserves the general pattern of voluntary dissolution of
Georgia corporations, which involves a two-step process of filing a notice
of intent to dissolve and articles of dissolution. Georgia has rejected the
Model Act's one-step approach, which made dissolution the beginning of
the dissolution process, required articles of dissolution to be filed at the
beginning, and then provided for winding up to follow.2 6 The new Code
begins with filing and publication of a Notice of Intent to Dissolve, which
begins the winding up process." 7 In contrast to former law, in which the
newspaper notice sufficed, the new Code requires notice of dissolution in
writing to all known claimants, which should be better able to withstand
constitutional challenge on due process grounds.248 While the two-step
procedure generally contemplates a winding-up period before filing arti-
cles of dissolution, the two filings may be simultaneous, as under present

242. Compare O.C.G.A. § 14-2-1327 (1988 Special Pamphlet) with id. § 14-2-251(g)
(1982). When the corporation fails to make an offer, proposed amendments to the new Code
provide a procedure by which a shareholder may demand the financials required to accom-
pany the offer from the corporation, and may make a demand for payment of his estimate of
fair value at any time within three years. 1989 Amendments § 60 (adding O.C.G.A. § 14-2-
1327(c)).

243. Compare O.C.G.A. § 14-2-1330(a) (1988 Special Pamphlet) with id. § 14-2-251(g)
(1982).

244. Id. § 14-2-1331 (1988 Special Pamphlet) does not represent a substantial change
from id. § 14-2-251(g)(7) (1982), other than to provide more specific criteria for assessments.

245. Id. § 14-2-1332 (1988 Special Pamphlet).
246. Rav. MODEL Bus. CoRs. AcT §§ 14.03 & 14.05 (1984).
247. O.C.G.A. § 14-2-1403 & -1403.1 (1988 Special Pamphlet).
248. Compare id. § 14-2-1406(b) (1988 Special Pamphlet) with id. § 14-2-276(1) (1982).
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law, if the conditions for filing articles of dissolution are satisfied.2 "

The new Code introduces a specific timetable for cutting off claims that
are not timely pursued by creditors, which, under former law, could only
be obtained by seeking judicial supervision of the liquidation process.' ss

Creditors have six months from the effective date of the required notice
to file claims, and the new Code allows the corporation up to six months
to accept or reject claims, thus providing time for negotiation and settle-
ment.' " If the corporation rejects a claim, the claimant has one year from
receipt of a rejection notice within which to commence suit.25 2 For un-
known claimants and those known claimants for whom the corporation
has failed to reject a claim, publication of a notice of intent to dissolve
triggers a two year period for bringing claims.25

3

The rules described above are not a substantial departure from former
law, which cut off claims two years after dissolution.2 4 The new Code
addresses problems for which some courts have ignored statutes in order
to provide relief to plaintiffs whose claims were otherwise barred.2 65 The
new Code provides an exception from the two-year statute of limitations
for claims that are contingent at the time of the notice or that arise after
the date of filing of final articles of dissolution. Typically these claims
arise in the context of product liabilities, when injuries have not yet oc-
curred, or when their extent is unknown. In these cases the new Code
provides a longer period within which to bring claims; not an indefinite
period, but one that represents a compromise between a desire to make
plaintiffs whole and to bring corporate liquidations to a close. Thus, such
claimants must bring their claims within two years from the filing of arti-
cles of dissolution or five years from the date of publication of notice of

249. Id. § 14-2-1408 (1988 Special Pamphlet) permits the filing of articles of dissolution
at any time that the corporation has not revoked a notice of intent to dissolve and either the
corporation has paid all debts, liabilities and obligations, or the corporation has made ade-
quate provision for them. This is virtually identical to former id. § 14-2-281 (1982).

250. See id. §§ 14-2-276(3) & -288. The latter section provided that the court could order
all claims to be filed with the court within a period of not less than four months or be
barred.

251. Id. § 14-2-1406(b)(3) & (5) (1988 Special Pamphlet); id. § 14-2-1406(c)(1).
252. Id, § 14-2-1406(c)(2).
253. Id. § 14-2-1407(a) - (c).
254. See id. § 14-2-293 (1982).
255. In the context of a sale of assets to another corporation followed by dissolution of

the selling corporation, some courts have turned to the doctrine of "de facto merger" to hold
the purchasing corporation liable for product liability claims. See, e.g., Knapp v. North Am.
Rockwell Corp., 506 F.2d 361 (3d Cir. 1974). Other courts have looked to whether the
purchasing corporation continued to manufacture the same line of products as the seller.
See, e.g., Ray v. Alad Corp., 19 Cal. 3d 560, 560 P.2d 3, 136 Cal. Rptr. 574 (1977); Ramirez v.
Amsted Indus., 86 N.J. 332, 431 A.2d 811 (1981).
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intent to dissolve, whichever is later.'" By specifying the period beyond
corporate existence when parties may bring such claims, the new Code
cuts off claims that might otherwise be brought in perpetuity against the
corporation, its shareholders, officers, and directors.

B. Involuntary Dissolution

The new Code has added one ground for administrative dissolution by
the Secretary of State: Failure to publish the notices the new Code re-
quires." ' This is necessary to enforce the new publication requirements,
which rely on voluntary compliance, since the Secretary of State will no
longer be an intermediary in the publication process, as under former
law.2

68

Provisions for judicial dissolution of corporations generally follow for-
mer law, although the new Code relaxes provisions for dissolution upon
director deadlock. The new Code allows dissolution because of deadlock
at the directors' level, but only if (1) "the shareholders are unable to
break the deadlock" and (2) either "irreparable injury to the corporation
is threatened or being suffered or the business and affairs of the corpora-
tion can no longer be conducted to the advantage of the shareholders
.... ,,259 This language closely follows the earlier versions of the Model
Act except that the new Code relaxes the requirement of "irreparable in-
jury" to some extent. Previously the code required both deadlock and
irreparable injury to the corporation; under the new Code, either irrepa-
rable injury to the corporation or a condition such that the corporation
can no longer conduct its business to the advantage of the shareholders
generally is sufficient, in conjunction with a director deadlock.' 60 Another
significant difference is that board deadlock under prior law was only a
ground for liquidation when a shareholder established "that it is imprac-
ticable for the court to appoint a provisional director. . . or to continue
one in office."' 1 The new Code omits that requirement because it no
longer contains any general provisions for appointment of a provisional
director. The provisions for a provisional director are now contained only
in article nine, dealing with statutory close corporations.' Obviously in

256. O.C.G.A. § 14-2-1407(d) (1988 Special Pamphlet).
257. Id. § 14-2-1420(5).
258. Compare, e.g., id. § 14-2-201.1 (requiring a mailing of a publication request and

check to the publisher by the incorporator) with id. § 14-2-172 (1982) (requiring mailing of
these items, plus a cover letter, to the Secretary of State as part of the process of filing
articles of incorporation).

259. Id. § 14-2-1430(2)(A) (1988 Special Pamphlet).
260. Compare id § 14-2-1430(2)(A) with id. § 14-2-285(a)(1)(A) (1982).
261. Id. § 14-2-285(a)(1)(A) (1982).
262. Compare id. § 14-2-941 (1988 Special Pamphlet) with id. § 14-2-142 (1982).
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all deadlock cases the court should consider alternative and less drastic
remedies before granting dissolution.

VIII. CLOSE CORPORATIONS

While former law contained a number of provisions directed specifically
at close corporations, the new Code contains an entire article based upon
the Model Statutory Close Corporation Supplement.63 This allows a cor-
poration to elect special status and to obtain the benefit (or burden) of
specific provisions designed to provide, at least in part, a substitute for a
shareholders' agreement. A close corporation election also permits a cor-
poration to obtain some attributes of a general partnership without per-
sonal liability. Because these provisions are standardized, they will not fit
all closely held firms. These provisions are subject to modification in
many important respects."'

Experience in other jurisdictions raises questions about how frequently
corporations will utilize this option. Many experienced corporate practi-
tioners will continue to prefer careful tailoring of articles of incorporation,
bylaws and shareholder agreements to achieve the same ends. The Bar's
revision committee's consideration of the close corporation article led to a
reconsideration of the remaining provisions of the new Code, to assure
that equal flexibility was available for those corporations not electing this
special status s2s This led to further clarifying amendments to achieve
comparability.'" With several exceptions, the committee attained the

263. Id. art. 9 (1988 Special Pamphlet); Model Statutory Close Corporation Supple-
ment, 4 MODEL Bus. CORP. AcT. ANN. (3d ed. 1985).

264. For example, even the vote required to elect close corporation status may be higher
than the required two-thirds, since O.C.G.A. § 14-2-902(b) (1988 Special Pamphlet) provides
that the holders of "at least" two-thirds of the shares of each class or series of shares must
approve an amendment electing close corporation status. Id. § 14-2-911(a) permits corporate
articles to expand or limit the share transfer restrictions of id. § 14-2-912. The compulsory
purchase provisions of id. §§ 14-2-914 to -917 are purely optional. d. § 14-2-914(a) & (b).
To be adopted, the holders of "at least" two-thirds of the shares of every class or series
must approve them. d. § 14-2-914(c). The provisions on corporate governance are enabling.
Id. §§ 14-2-920 to -23. So too, is the provision for shareholder options to dissolve the corpo-
ration. d. § 14-2-933.

265. Id. § 14-2-901(c) expressly provides that the close corporation article does not re-
peal or modify any provision in the remainder of the new Code, as it effects nonelecting
corporations. In this respect, it approves the rule of Zion v. Kurtz, 50 N.Y.2d 92, 405 N.E.2d
681, 428 N.Y.S.2d 199 (1980) (applying Delaware law). See also O.C.G.A. §§ 14-2-731 & -801
(1988 Special Pamphlet), which depart from the Model Act to extend the flexibility ex-
pressly granted statutory close corporations to all corporations governed by the new Code.

266. For example, O.C.G.A. § 14-2-731(c) (1988 Special Pamphlet) (validating share-
holder agreements) varies from the Model Act to provide grounds virtually identical to
those of id. § 14-2-920(b), and to permit the creation of special rights in any class of shares
to elect directors with special voting powers or terms, as provided in id. § 14-2-921, which
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goal.2 7

A. Shareholder Voting Rules

All corporations with fifty or fewer shareholders may elect statutory
close corporation status.2 Because there are no other conditions, wholly-
owned subsidiaries of publicly-held corporations may elect close corpora-
tion status.2" An existing corporation may elect such status by the affirm-
ative vote of the holders of two-thirds of the votes of each class, voting
separately270 The new Code entitles shareholders who oppose the election
to dissenters' rights. Stock certificates must contain a legend to the ef-
fect that the corporation has elected close corporation status.'7 '

Unlike some statutes, the new Code does not automatically terminate
close corporation status if the company should later exceed fifty share-
holders. 2" Termination requires shareholder action as formal as that re-
quired to make the original election.27 ' Other actions that effect funda-
mental changes in relationships also require a two-thirds vote of each
class: mergers that would affect close corporation status and asset sales
that require a shareholder vote. 75 The new Code recognizes that corpora-

the drafters drew from recent changes in DEL, CODE ANN. tit. 8, § 141(d) (Supp. 1988) (as
amended by 66 Del. Laws ch. 136 (1987)).

267. Among the exceptions to the provisions that are not attainable by corporations not
electing close corporation status are the following: The "fail-safe" buy-back arrangements if
a share transfer restriction is invalidated (O.C.G.A. § 14-2-913 (1988 Special Pamphlet)); the
ability to force share transfer restrictions on objecting shareholders who are unwilling to
demand dissenters' rights (compare id. § 14-2-627(a) with § 14-2-902 & -911); the ability to
get a court to determine "fair value" to supply a missing price term in a redemption option
on death of a shareholder (id. § 14-2-917); and the ability to obtain a wider range of judicial
remedies in the event of dissension (id. §§ 14-2-940 to -943). While the use of director prox-
ies, authorized in id. § 14-2-731(c), coupled with shareholder proxies, could permit corporate
dissolution by a single shareholder, this is not comparable to the ability of a statutory close
corporation to allow one or more shareholders to dissolve the corporation at will, as in a
partnership (id. § 14-2-933), since directors who grant proxies to allow such dissolution may
face liabilities a dissolving shareholder does not face.

268. Id. § 14-2-902.
269. Id. § 14-2-142 provides rules for determining the number of shareholders, and pro-

vides that a corporation counts as a single shareholder.
270. Id. § 14-2-902. The new Code requires class approval regardless of whether holders

of a class have voting rights on other matters.
271. Id. & art. 13.
272. Id. § 14-2-910.
273. Id. § 14-2-902 comment. See, e.g., ALA. CODE § 10-2A-301 (1987); DEL. CODE ANN.

tit. 8, § 342 (1983); KANS. STAT. ANN. § 17-7202 (1981); PA. STAT. ANN. tit. 15, § 1372 (Purdon
1988).

274. O.C.G.A. § 14-2-931 (1988 Special Pamphlet) requires approval of the holders of
two-thirds of the votes of each class to terminate such status.

275. Id. § 14-2-930.
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tions can use these transactions to escape commitments previously made
within the firm and that typically close corporations will impose
supermajority voting rules to protect minorities and classes against over-
reaching by a majority shareholder.

The new Code gives special treatment to two fundamental changes.
First, an election to eliminate the board of directors and to provide for
shareholder governance requires unanimous consent, in recognition of the
directors' special responsibilities and the liabilities that such an election
will impose upon shareholders.' Second, an amendment to the articles
that alters provisions governing shareholder rights to dissolve the corpo-
ration also requires unanimous consent, in recognition of the importance
of control of the power to dissolve as a protective device for minority
interests.

27

B. Share Transfer Restrictions

Unless a statutory close corporation "opts out" through a provision in
-its articles of incorporation, the new Code subjects its shares to transfer
restrictions that grant the corporation a right of first refusal.27s The cor-
poration may allocate its right to purchase shares to electing sharehold-
ers, pro rata.27s These transfer restrictions also contain an automatic pro-
hibition against transfers to persons whose ownership would destroy
subchapter S status or impose a personal holding company tax pn the
corporation.280 Thus, election of close corporation status by a two-thirds
vote of the holders of each class or series provides a means for forcing
transfer restrictions upon nonconsenting shareholders, unless they choose
to exercise their dissenters' rights and to forego whatever future opportu-
nities ownership of stock in the corporation may entail.8 ' The new Code
explicitly denies this power to other corporations.2's The explicit denial is
new, although it seems likely that the result would have been the same
under former law.

One of the advantages of statutory close corporation status that a cor-
poration may not be able to obtain by contract is the fail-safe provision of

276. Id. § 14-2-922(b). Id. § 14-2-922(c)(3) provides that shareholders exercising the
power of the board "are liable for the liability imposed by law upon directors."

277. Id. 9 14-2-933(b).
278. Id. §3 14-2-911 to -912.
279. Id. 9 14-2-912(e). This subsection also permits non-pro rata allocations, if all share-

holders electing to purchase approve.
280. Id. § 14-2-912(b); see I.R.C. §§ 1361-1379 (West 1988); id. §§ 541-547.
281. Compare O.C.G.A. § 14-2-627(a) ("A restriction does not affect shares issued before

the restriction was adopted unless the holders of the shares are parties to the restriction
agreement or voted in favor of the restriction.") with id. §§ 14-2-911 & -912.

282. Id. § 14-2-627(a).
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article nine: if a share transfer restriction is unenforceable, either because
of a failure to place a legend on the certificate or because a court holds
that the restraint is invalid, the corporation obtains an option to repur-
chase the shares at a judicially determined fair value .28 Writing such a
transfer restriction for a nonelecting corporation would involve difficult
questions of whether the provisions were severable, and whether a specifi-
cation of "fair value" to be determined by a court created an illusory
contract.

C. Buyback Option

A statutory close corporation may also elect in its articles of incorpora-
tion to provide a standard form redemption option for decedent's es-
tates.' " When the election is in effect a decedent's executor or adminis-
trator may notify the corporation of his demand to have shares
repurchased, and thereafter the corporation must call a shareholders'
meeting (at which the decedent's shares may not be voted)'" to deter-
mine whether to buy the shares back, and if so, at what price.25 If the
corporation refuses to redeem the shares or offers a price the estate re-
jects, the personal representative may bring an action to compel the re-
demption at a judicially determined fair value, and the court may enforce
its order with a threat of dissolution.287

A corporation could expand its redemption election to include events
other than death, such as retirement from employment, or could obligate
the estate or the retiring shareholder to sell, thus providing a full buy-sell
arrangement.2 8 Adoption of these provisions requires approval of the
holders of two-thirds of the votes of each class and creates dissenter's
rights for those who object.2 " This election also creates an opportunity to
force an agreement upon nonconsenting shareholders who are unwilling to
dissent. One possible advantage of this type of option is the ability to
defer determination of the redemption price, or to avoid specification of a
formula, although one can be provided in the adopting document.'" The

283. Id. § 14-2-913. But the legend that must appear on all certificates of electing statu-
tory close corporations is probably sufficient notice of share restrictions. See id. § 14-2-
910(a). This does not resolve the more difficult problem of the shareholder who objects to an
election of close corporation status for an existing corporation, and refuses to submit a cer-
tificate for imprinting of the required legend.

284. Id. §§ 14-2-914 to -917.
285. Id. § 14-2-915(b). This avoids conflicts of interest in setting the redemption price.
286. Id. § 14-2-915.
287. Id. § 14-2-916.
288. Id. § 14-2-914(c) (1988 Special Pamphlet) permits modification or deletion of the

standard form provisions of the new Code.
289. Id. § 14-2-914(c) & (d).
290. Id. § 14-2-914(b) provides that the statutorily provided buyout terms may be modi-
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choice is thus between the certainty of a formula price and the uncer-
tainty of a judicially determined one, both of which may diverge from the
shares' real value.191

D. Shareholder Management

While the new Code requires the approval of holders of two-thirds of
the votes of all classes of shares in order to create or modify provisions
relating to share transfers, modifying the powers of the board of directors
or shifting management power to the shareholders requires unanimous
consent."' The new Code provides that shareholders can terminate such
special arrangements by a two-thirds vote, while former law was silent.29

The same rules apply to corporations not electing close corporation sta-
tus, and the powers are equally broad. 2 '

Article nine provides some default rules for shareholder governance
that shareholders would have to specify in a shareholder agreement for
other corporations. When shareholders manage the corporation in lieu of
directors, they vote on the basis of their shares, rather than on a per cap-
ita basis.2s The new Code recognizes that third parties may demand evi-
dence of authority, in the form of a duly adopted resolution of the board.
The new Code provides alternative measures that shareholders may em-
ploy to satisfy their demands: either the corporation can certify that the
shareholders of a close corporation without a board took the action, or the
shareholders can create a fictitious group of designated directors, so the
corporate secretary can certify to "director" action.2 "

fled "only if the modification is set forth or referred to in the articles of incorporation,"
while id. § 14-2-915(e) provides that the price and other terms of a buyout may be governed
by the articles of incorporation, bylaws or a written agreement, obviously referring to incor-
poration by reference in accordance with id. § 14-2-914(b). But if the parties prefer a judi-
cially determined "fair value" under id. § 14-2-916(b), they need only provide in the articles
of incorporation that id. §§ 14-2-914 to -917 apply.

291. For criticism of the determination of value in judicial appraisal proceedings, see
Comment, Valuation in the Context of Share Appraisal, 34 EMonY L. 117 (1982).

292. O.C.G.A. §§ 14-2-920 & -922(b) (1988 Special Pamphlet). While the former id. § 14-
2-120(b) (1982) validated shareholder agreements that restricted the discretion of the board,
it was silent on whether shareholders could eliminate the board entirely.

293. Id. § 14-2-922(d) (1988 Special Pamphlet).
294. Compare id. § 14-2-731(c) with id. § 14-2-920(b).
295. Id. § 14-2-922(c)(2)(B).
296. Id. § 14-2-922(c)(4) & (5). Id. § 14-2-925 makes a similar provision for officers. It

provides that an individual who holds more than one office may execute, in his dual capac-
ity, documents requiring execution by two officers. Note that id. § 14-2-840(d) also permits
one individual to hold more than one office in a corporation, which was a departure from id.
§ 14-2-150 (1982), which prohibits the same person from holding the offices of president and
secretary.
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E. Dispute Resolution and Dissolution

Article nine offers some devices for resolving shareholder disputes that
may not be generally available to other corporations. One such device is
the ability to grant to one or more shareholders the power to dissolve
voluntarily, thus providing dissolution at will in the manner of a partner-
ship" 1 The new Code grants the power to other corporations to achieve
the same result without electing statutory close corporation status, since
it authorizes both shareholder proxies and director proxies.'19 While the
power to dissolve may exist, its exercise may be perilous, since the exer-
cise of director proxies to dissolve a prosperous corporation could subject
directors to liability for the proxy holders' acts."9 Directors' fiduciary du-
ties, as a general rule, are more extensive than those of shareholders.300

Granting individual shareholders the power to dissolve the corporation at
will raises questions of prudence, if not liability. The grant of such disso-
lution rights places considerable power in the hands of one or a minority
of investors in any firm, and creates the potential for extortionate behav-
ior that shareholders should consider carefully.301

297. Id. § 14-2-933 (1988 Special Pamphlet). This follows the approach of a number of
other states. See, e.g., ALA. CODE § 10-2A-312 (1987); ARiz. Rv. STAT. ANN. § 10-207 (1977);
DEL. CODE ANN. tit. 8, § 355 (1983); ILL. REv. STAT. ch. 32, para. 1213 (1988); KAN. STAT. ANN.
§ 17-7215 (1983); OHIO RaV. CoDe ANN. § 1701.591(C)(9) (Anderson Supp. 1987); R.I. GEN.
LAWS § 7-1.1-51(a) (1985); Wis. STAT. § 180.995(17) (1987). ,

298. See, e.g., O.C.G.A. § 14-2.722 (1988 Special Pamphlet) (share proxies); id. § 14-2-
731(c) (director proxies).

299. These are uncharted waters, but when shareholders, acting in their capacity as di-
rectors and holders of proxies from other directors, take action to dissolve that clearly favors
one group of investors over another, questions of good faith may arise that could raise ques-
tions under Comolli v. Comolli, 241 Ga. 471, 474, 246 S.E.2d 278, 280-81 (1978). Because
close corporations seem the least likely to have opted in to the exculpatory provisions of
O.C.G.A. § 14-2-202(b)(4) (1988 Special Pamphlet), such a dissolution may also threaten
personal liability.

300. Directors owe duties in all cases to act "in the best interests of the corporation." Id.
§ 14-2-830(a). This suggests that dissolution of a profitable corporation to serve the interests
of one group of shareholders might be a suspect transaction. See, e.g., Comolli v. Comolli,
241 Ga. 471, 246 S.E.2d 278 (1988). Fiduciary duties of majority shareholders are generally
limited to self-dealing transactions in which they exercise control over both sides of the
transaction. See generally Carney, supra note 8; Carney, The Theory of the Firm: Investor
Coordination Costs, Control Premiums and Capital Structure, 65 WASH. U.L.Q. 1 (1987).
There is little law on the duties of minority shareholders. Typically they lack the power to
control corporate action, except when they have obtained a veto power by contract, or when
supermajority voting is required by statute. See, e.g., Smith v. Atlantic Properties, Inc., 12
Mass. App. 201, 422 N.E.2d 798 (1981).

301. A history of concerns over extortionate behavior of minority investors can be found
in a discussion of the move from rules of unanimous consent to majority rule in shareholder
voting. See Carney, supra note 8, at 69-97. Questions of untimely liquidation (generally by
majority holders) are discussed in Carney, supra note 300, at 43-44. In some jurisdictions
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The provisions of article fourteen and of former law authorizing judicial
dissolution of corporations on demand of a shareholder focused on aggre-
gate welfare; dissolution was generally available only if the circumstances
threatened harm to the corporation or to "shareholders generally. 302 For
statutory close corporations, the new Code expands the grounds for judi-
cial intervention to include conditions that focus on the welfare of indi-
vidual shareholders. The new Code authorizes dissolution if conditions
are "unfairly prejudicial to the petitioner, whether in his capacity as
shareholder, director, or officer of the corporation."308 Thus, article nine
seems to require Pareto superiority, not Kaldor-Hicks efficiency in corpo-
rate decisions affecting individual shareholders differently. 0'

The general provisions of the new Code omitted one of the grounds for
dissolution that the Model Act provided- "oppression. '"5 The com-
ments explain that the drafters struck this ground for vagueness and that
investors seeking protection from dominant shareholders should rely
upon contractual protections. 3" Inclusion of the ground of oppression in
the close corporation article provides recognition, that participants in
close corporations often forego extensive legal advice and rely primarily
on the good faith of co-investors, based in many cases on long-standing
relationships, but in other cases based only on naive hopes stemming
from inexperience.807

The former law limited the relief expressly available to dissolution or,
in rare instances, appointment of a provisional director.308 Article nine
provides a much wider range of relief, including ordering the payment of

courts have devised doctrines of "wrongful dissolution" to limit the power of partners to
dissolve. See, e.g., Page v. Page, 55 Cal. 2d 192, 359 P.2d 41, 10 Cal. Rptr. 643 (1961). Courts
have applied similar doctrines to majority shareholders in some instances. See, e.g., Lebold
v. Inland Steel Co., 125 F.2d 369 (7th Cir. 1941).

302. O.C.G.A. § 14-2-1430(2) (1988 Special Pamphlet); id. § 14-2-285(a)(1) (1982).
303. Id. § 14-2-940(a)(1) (1988 Special Pamphlet).
304. A resource allocation is Pareto superior to another if no one is made worse off by it

and if at least one person's welfare is improved. Kaldor-Hicks efficiency, on the other hand,
involves trade-offs. A resource allocation is Kaldor-Hicks efficient with respect to another if,
and only if, welfare gains to one or more persons are sufficient to more than compensate
those that the allocation makes worse off. Coleman, Efficiency, Utility, and Wealth Max-
imization, 8 HoFsTRA L. Rav. 509, 512-13 (1980).

305. Compare O.C.G.A. § 14-2-1430(2)(B) (1988 Special Pamphlet) with REv, MODEL
Bus. CORP. AcT § 14.30(2)(ii) (1984).

306. O.C.G.A. § 14-2-1430(2)(B) comment (1988 Special Pamphlet).
307. See generally Manne, Our Two Corporation Systems: Law and Economics, 53 VA.

L. REv. 259 (1967).
308. O.C.G.A. § 14-2-142 (1982) provides for appointment of a provisional director to

resolve director deadlocks only upon a showing of irreparable injury to the corporation, and
only upon petition of either one-half of the directors or the holders of not less than one-
third of all voting shares.
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dividends, an accounting, the appointment of regular or provisional direc-
tors, mandatory buy-outs, and, in the absence of any other alternative,
dissolution.0 9 While many of these powers may be inherent in courts of
equity, the new Code resolves all doubts for close corporations.

IX. CONCLUSION

The new Code represents a major improvement in simplifying and clar-
ifying rules, and in adding further options for organizing the conduct of
business enterprises. It sweeps away vestiges of a more regulatory ap-
proach to corporate law, antiquated procedures, complex language and a
structure that was inaccessible to all but the initiated. The new Code,
with Georgia's changes in the Model Act, provides a modern corporate
law that will compare favorably with any in the nation. It places Georgia
in a position to attract corporations and to retain them against competi-
tion from other states that are also undertaking similar revisions. While
one might differ on the new Code's approach to individual issues, the
overall result can only be viewed as progress.

309. Id. §§ 14-2-941 to -943 (1988 Special Pamphlet).
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APPENDIX A

Code of Georgia Sections Permitting Contractual Variation

§ 14-2-301 (every corporation can engage in any lawful business, unless
a more limited purpose appears in the articles).

§ 14-2-302 (corporations have perpetual duration and same powers as a
natural person unless articles provide otherwise).

§ 14-2-620 (subscription agreements have 6 month duration unless oth-
erwise provided).

§ 14-2-622 (shareholders may provide in articles of incorporation for
personal liability).

§ 14-2-623(a) (share dividends permitted unless prohibited in articles).

§ 14-2-623(b) share dividends must only be to the same class as the
share, unless articles provide otherwise).

§ 14-2-626 (board may issue shares without issuing certificates, unless
articles or bylaws prohibit it).

§ 14-2-630 (no preemptive rights unless provided in the articles).

§ 14-2-630 (close corporations have preemptive rights unless articles
provide otherwise).

§ 14-2-630 (preemptive rights changes by electing close corporation
status trigger dissenter's rights, regardless of provisions in articles).

§ 14-2-631(a) (reacquired shares become authorized but unissued
shares, unless otherwise provided in articles of incorporation).

§ 14-2-640(a) (board may make distributions, subject to restrictions in
articles).

§ 14-2-640(c) (no distributions if corporation would be insolvent in
bankruptcy sense (including preferred obligations on liquidation, unless
articles provide otherwise)).

§ 14-2-702 (in corporations with more than 100 shareholders, holders of
25% of shares can call special meetings, unless articles or bylaws provide
a greater or lesser number).

§ 14-2-705(a) (only shareholders entitled to vote are entitled to notice
of meetings, unless articles provide otherwise).

§ 14-2-705(b) (notice of annual meeting need not specify purposes, un-
less otherwise required in articles).
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§ 14-2-721(a) (one vote per share, unless otherwise provided in
articles).

§ 14-2-725(c) (shareholder action is taken by a majority of the votes
cast when a quorum is present, unless articles or bylaws provide
otherwise).

§ 14-2-728(a) (plurality voting for directors, unless otherwise provided
in articles).

§ 14-2-728(b) (straight voting for directors, unless cumulative voting
provided in articles).

§ 14-2-731(b) (unanimous consent required to amend shareholder
agreements, unless the agreement provides otherwise).

§ 14-2-801(a) (every corporation shall have a board of directors, except
as provided in articles, bylaws, or written agreement approved by all the
shareholders).

§ 14-2-801(b) (board has power to manage business, subject to limita-
tions in articles, bylaws, or shareholder agreements).

§ 14-2-802 (directors need not be Georgia residents unless required by
articles, which, along with bylaws, may prescribe additional
qualifications).

§ 14-2-808(a) (directors may be removed with or without cause unless
articles or a bylaw adopted by the shareholders provides for removal only
for cause).

§ 14-2-808(d) (where directors' terms are staggered, they may be re-
moved only for cause unless articles or a bylaw adopted by the sharehold-
ers provides otherwise).

§ 14-2-810 (either shareholders or directors may fill a vacancy on the
board, unless articles provide otherwise).

§ 14-2-811 (board can fix its own compensation, unless articles or by-
laws provide otherwise).

§ 14-2-820(b) (board may meet by conference call, unless articles or
bylaws prohibit).

§ 14-2-822(a) (no notice of regular board meetings required unless arti-
cles or bylaws so require).

§ 14-2-822(b) (two days notice required for special board meetings, un-
less articles or bylaws provide shorter or longer time, and notice need not
describe purpose of meeting, unless required by articles or bylaws).
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§ 14-2-824(a) (majority of board constitutes a quorum, unless articles
or bylaws set a greater number).

§ 14-2-824(b) (articles or bylaws may provide for a quorum as low as 1/
3 of entire board).

§ 14-2-824(c) (vote of a majority of quorum is sufficient for board ac-
tion, unless greater vote is required by articles or bylaws).

§ 14-2-854 (articles may preclude director application for court-ordered
indemnification).

§ 14-2-857 (articles may limit or deny rights of indemnification to
officers).

§ 14-2-911 (share transfer restrictions can be eliminated or modified).

§ 14-2-914 (compulsory repurchase on death of shareholder if so pro-
vided in articles).

§ 14-2-920 (permits agreements regulating the powers of the board,
providing for director proxies or weighted voting, or eliminating the
board).

,4

§ 14-2-920(e) (provides that agreements entitling one or more share-
holders to dissolve the corporation under §14-2-933 must be contained in
the articles).

§ 14-2-1002 (board has power to make ministerial amendments to arti-
cles, unless articles provide otherwise).

§ 14-2-1003(e) (amendments to articles require approval of majority of
all votes entitled to be cast, unless articles or board require a greater
vote).

§ 14-2-1004(a)(1) (articles may authorize increases or decreases in au-
thorized share of any class without a vote of the holders of that class).

§ 14-2-1020(a) (board may amend bylaws unless articles of incorpora-
tion reserve power to shareholders, or a particular bylaw adopted by the
shareholders so provides).

§ 14-2-1022 (articles or bylaws may set special voting rules for either
shareholder or director adoption or amendment of quorum and voting re-
quirements for the board).

§ 14-2-1302(c) (no dissenters' rights in publicly traded shares unless
articles or a directors' resolution provide otherwise).


