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I. EMPLOYER/EMPLOYEE

In Tommy Nobis Center v. Barfield,' the issue for determination was
whether claimant, a participant in a program of the Job Training Part-
nership Act ("JTPA"), was an "employee" of the Center and, therefore,
entitled to workers' compensation." The claimant, previously injured in a
non-job-related automobile accident in 1982, enrolled in the JTPA pro-
gram in the summer of 1985. The claimant signed a contract with the
Center outlining his goals and requirements.4 The claimant worked on an
assembly line boxing plastic bags. The claimant also received additional
classroom instruction. The Center's regular employees continuously su-
pervised and evaluated the claimant during his stay.'

In September 1985, the claimant injured his right leg attempting to
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1. 187 Ga. App. 394, 370 S.E.2d 517 (1988).
2. Job Training Partnership Act, Pub. L. No. 97-300, 96 Stat. 931 (1982) (codified at 29

U.S.C. §§ 1501-1781 (1982 & Supp. IV 1986)).
3. 187 Ga. App. at 394, 370 S.E.2d at 517.
4. Id., 370 S.E.2d at 517-18. The contract between the claimant and the program noted

that the claimant was in the program because the claimant wanted a job, that at the end of
the program the claimant would be placed in a job, and that the production work at the
Tommy Nobis Center was part of his training program. The claimant was to receive $100
per week for 30 hours a week with $3.33 per hour to be deducted if he was absent. No taxes
were withheld. The claimant also utilized the Tommy Nobis Center bus, which cost him $15
per week. The goal of the Center was to recommend the claimant to a prospective employer.
Id. at 394-95, 370 S.E.2d at 517-18.

5. Id.
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board the Center's bus after work. The administrative law judge
("A.L.J.") determined that the claimant was an employee of the Center.
The court of appeals held that the chief test to be applied is "whether the
contract gives, or the employer assumes, the right to control the time,
manner and method of executing the work."' 7 The court noted that in
addition to receiving classroom instruction from the Center, the claimant
performed work for the Center, was subject to the Center's supervision
and control, and was paid by the Center as long as he participated in the
program. Based on this information, under the "any evidence" rule, the
court of appeals affirmed the superior court order finding that the claim-
ant was an employee of the Center.8

II. EXCLUSIvE REMEDY

Each survey period includes numerous efforts to avoid the exclusive
remedy doctrine by plaintiffs and, likewise, numerous efforts by defend-
ants to be included in the breadth of the exclusive remedy doctrine. 9 In
the past year, there was an abundance of these cases.

A. Immunity Granted

In National Data Corp. v. Hooper,10 the claimant settled his workers'
compensation claim against his employer and then sued in tort.1 The
claimant alleged that he had reserved the right to pursue a common law
remedy against his employer for all conditions arising out of the same
injury that are not compensable under the Workers' Compensation Act
("Act"),12 such as tinnitus, tensor-tympany spasms, and pain and suffer-
ing. The court declared that just because an injury is not compensable

6. Id. at 395, 370 S.E.2d at 518.
7. Id. at 396, 370 S.E.2d at 519.
8. Id.
9. O.C.G.A. § 34-9-11 (1982) provides:

The rights and the remedies granted to an employee by this chapter shall exclude
all other rights and remedies of such employee, his personal representative, par-
ents, dependents, or next of kin, at common law or otherwise, on account of such
injury, loss of service, or death; provided, however, that no employee shall be de-
prived of any right to bring an action against any third-party tort-feasor, other
than an employee of the same employer or any person who, pursuant to a contract
or agreement with an employer, provides workers' compensation benefits to an
injured employee, notwithstanding the fact that no common law master-servant
relationship or contract of employment exists between the injured employee and
the person providing the benefits.

10. 185 Ga. App. 866, 366 S.E.2d 189 (1988).
11. Id. at 866, 366 S.E.2d at 189.
12. O.C.G.A. §§ 34-9-1 to -367 (1988).
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under the Act does not necessarily mean that it is not within the purview
of the Act."8 This ruling "does not mean that an employee may accept
whatever benefits are available under the act, and then file suit against
his employer to recover damages for tinnitus. 1

4

In Underwood v. Burt," Burt, the claimant, was a carpenter for CC &
B, a subcontractor of Rooker Construction Company. After his injury,
Burt received workers' compensation benefits from Rooker, then sued CC
& B and the CC & B job supervisor, Underwood." Burt was on Rooker's
payroll and Underwood was on CC & B's payroll. Nonetheless, the court
noted that at the time of the accident both workers clearly were under
the direct control and supervision of the same employer, CC & B, and
that Underwood was Burt's immediate supervisor. Under those circum-
stances, the Workers' Compensation Board must consider Burt and Un-
derwood employees of the same employer and, under Official Code of
Georgia Annotated section 34-9-11,11 Underwood was entitled to immu-
nity status. 8

The appellant in Pappas v. Hill-Staton Engineers, Inc." brought a
wrongful death action alleging negligence and violation of the Crane
Act." The question on appeal was whether a cause of action under the
Crane Act is barred by the exclusive remedy provision of the Workers'
Compensation Act.2 The court held that the exclusive remedy provision
bars a cause of action under the Crane Act. The court reasoned that rec-
ognition of the Crane Act as a remedy available to an employee, in addi-
tion to benefits imposed by the Workers' Compensation Act, would make
"substantial, if not devastating, inroads in the workers' compensation
scheme." 2

In two cases the court used intentional acts as the rationale for avoid-
ing the exclusive remedy doctrine. In McCormick v. Mark Heard Fuel

13. 185 Ga. App. at 866-67, 366 S.E.2d at 189-90. The court quoted the relevant provi-
sion in O.C.G.A. § 34-9-264(b)(5) that provides "[t]here shall be no award for tinnitus." 185
Ga. App. at 867, 366 S.E.2d at 190.

14. Id. (emphasis in original).
15. 185 Ga. App. 381, 364 S.E.2d 100 (1987).
16. Id. at 381, 364 S.E.2d at 101.
17. O.C.G.A. § 34-9-11 (1988).
18. 185 Ga. App. at 381-82, 364 S.E.2d at 101-02.
19. 183 Ga. App. 258, 358 S.E.2d 625 (1987).
20. O.C.G.A. §§ 46-3-30 to -33 (1982), known as the Crane Act, imposes certain safety

standards not only upon employers of workers performing certain acts in proximity to haz-
ardous high-voltage lines but also upon the owners and operators of those lines. This Act
creates a theory of liability against owners and operators for violation of the duties imposed
by the Act. 183 Ga. App. at 259, 358 S.E.2d at 627.

21. 183 Ga. App. at 258, 358 S.E.2d at 626.
22. Id. at 261, 358 S.E.2d at 628.
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Co.,28 plaintiffs contended that the employer required the decedent and
his father to operate a fuel truck that the employer knew had a faulty
emergency brake system. The truck ran over the father and son, injuring
the father and killing the son.2 4 The court restated the twenty-five year
old position of Southern Wire & Iron, Inc. v. Fowler"' and held that
"even if an employer's wilful failure to furnish a safe work place for his
employees results in an injury to those employees, their only recourse is
under the Workers' Compensation Act."'2 The court recognized a "weak-
ness in the law," but stated that any modification in that regard was the
purview of the legislature. 7

The court in Southwire Co. v. Benefield2
8 acknowledged authority from

other jurisdictions demonstrating a trend in the law toward permitting
employees to pursue tort actions against employers for fraudulent con-
cealment of the nature of an injury caused by hazardous materials in the
workplace.2 ' The court, however, restated the Georgia position: "When an
employee's injuries are compensable under the Act, he is absolutely
barred from pursuing a common law tort action to recover for such inju-
ries, even if they resulted from intentional misconduct on the part of the
employer." 0

In Pulliam v. Richmond County Board of Commissioners,"1 a Rich-
mond County police officer was injured in an accident caused by the al-
leged negligence of a Richmond County Correctional Institute inmate
who was driving a motorgrader while under the influence of alcohol.2
Pulliam, the police officer, sued Richmond County. The trial court
granted summary judgment for Richmond County on the basis of the ex-
clusive remedy doctrine. 3

3 Pulliam contended that the doctrine was inap-
plicable "because Richmond County was acting in a dual capacity, with
duties arising out of its supervision of inmates that were separate and

23. 183 Ga. App. 488, 359 S.E.2d 171 (1987).
24. Id. at 488, 359 S.E.2d at 171-72.
25. 217 Ga. 727, 124 S.E.2d 738 (1962).
26. 183 Ga. App. at 488, 359 S.E.2d at 172.
27. Id.
28. 184 Ga. App. 418, 361 S.E.2d 525 (1987).
29. Id. at 418-19, 361 S.E.2d at 525-26.
30. Id. at 419, 361 S.E.2d at 525-26. Note that the legislature treated intentional acts of

an employer in the enactment of O.C.G.A. § 34-9-265 (1988). This provision, however, is
restricted to incidents that result in the death of an employee and provides an onerous
burden for the claimant to prove that the death of the employee was the direct result of an
injury proximately caused by the intentional act of the employer with specific intent to
cause such injury. 184 Ga. App. at 419, 361 S.E.2d at 526.

31. 184 Ga. App. 403, 361 S.E.2d 544 (1987).
32. Id. at 403, 361 S.E.2d at 544.
33. Id. at 403-04, 361 S.E.2d at 545.
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distinct from those arising out of the employer/employee relationship.""4

While the court noted some allure to the logic that the breach of the
supervisory duties created a hazard to the general public and was not
unique to Pulliam's employment, the court affirmed the summary judg-
ment because Pulliam's injury was the result of a traffic accident that was
a risk of his employment."

B. Immunity Denied

In four cases, and under four separate theories, the court of appeals
rejected efforts by a defendant to escape liability under the shield of the
exclusive remedy doctrine. In Davis v. Stover,3 6 plaintiff filed a medical
malpractice action against the plant physician at a Ford Motor Company
assembly plant.37 On two consecutive days, plaintiff's husband exper-
ienced chest pains while working at Ford and sought medical assistance
from defendant doctor. The doctor diagnosed a respiratory problem and
prescribed a drug. On the second day, the husband suffered a heart attack
and died before being transferred to a hospital. The employer paid work-
ers' compensation benefits. Defendant doctor moved for summary judg-
ment based upon the co-employee defense under Official Code of Georgia
Annotated section 34-9-11.11

The court of appeals held that notwithstanding the provisions of sec-
tion 34-9-11, "a company physician who is sued for any alleged tortious
breach of conduct applicable to his profession generally is not entitled to
claim the defense of tort immunity, even as against a company em-
ployee."3 9 The court noted that Ford's potential control over defendant
physician may be a factor in the negligence issue, but the mere existence
of such control by Ford does not provide absolute immunity from any
possible tort liability.0

Plaintiffs in Superb Carpet Mills, Inc. v. Thomason4 1 brought an ac-
tion to recover for property damage to clothing as the result of an explo-
sion of a 120,000 gallon latex tank.' Plaintiffs received workers' compen-
sation benefits for their personal injuries. In addition to the civil action
for property damage, plaintiffs sought additional damages for aggravating
circumstances pursuant to Official Code of Georgia Annotated section 51-

34. Id. at 404, 361 S.E.2d at 545.
35. Id.
36. 184 Ga. App. 560, 362 S.E.2d 97 (1987).
37. Id. at 560, 362 S.E.2d at 97.
38. Id. at 560-61, 362 S.E.2d at 97-98; O.C.G.A. § 34-9-11 (1988).
39. 184 Ga. App. at 562-63, 362 S.E.2d at 99.
40. Id. at 563, 362 S.E.2d at 99.
41. 183 Ga. App. 554, 359 S.E.2d 370 (1987).
42. Id. at 554, 359 S.E.2d at 370.
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12-5." The court held that the exclusive remedy doctrine does not bar an
employee from bringing a claim for property damage against his em-
ployer, but the court held that "the employee may not recover additional
damages for aggravated circumstance where the property damage arose
out of the same incident in which the employee sustained personal injury
compensable under the Workers' Compensation Act."'

In Food Giant, Inc. v. Davison," plaintiff, a truck driver, sustained in-
juries while reloading damaged goods onto his truck.41 Plaintiff alleged
that the injury was the fault of appellant for providing defective equip-
ment for unloading and reloading his truck. Appellant asserted the exclu-
sive remedy doctrine with the allegation that plaintiff, the appellee, was a
borrowed servant at the time of the injury.'7 The court reviewed the com-
plicated fact scenario and found that plaintiff was not a borrowed em-
ployee.' The court held that even though the driver was under the direc-
tion of the appellant's employees with regard to some aspects of his job
performance, this fact did not make him appellant's borrowed servant.
Food Giant, therefore, could not avail itself of immunity.'9

The court in Associated Hosts of Georgia, Inc. v. Marley" determined
whether the acceptance of workers' compensation benefits estopped an
employee from pursuing a tort remedy. 1 Plaintiff's testimony, although
conflicting, indicated that she was not working as a waitress at the time
the rape and robbery occurred.52 The plaintiff received workers' compen-
sation benefits for five months as a result of her injuries.53 The court dis-
tinguished its decision in Mann v. Workman," stating:

In [Mann], an employee who had accepted voluntary payments from the
employer for a year without raising the issue of compensability under the

43. Id.; O.C.G.A. § 51-12-5 (1982). Naturally, the claim for property damage to the cloth-
ing was insignificant, but the purpose of the lawsuit was an attempt to recover punitive
damages based upon the allegation that the employer knew the safety devices on the tank
had been altered, rendering it unsafe. 183 Ga. App. at 554, 359 S.E.2d at 370-71.

44. Id. at 556, 359 S.E.2d at 372.
45. 184 Ga. App. 742, 362 S.E.2d 447 (1987).
46. Id. at 742, 362 S.E.2d at 448.
47. Id.
48. Id. at 744, 362 S.E.2d at 449. Plaintiff was employed as a truck driver for Stelman

Leasing, which was in the business of hiring out its trucks and drivers. Stelman hired a
truck and the services of its driver, Davison, to Charter Express. Charter sent appellee
48,000 pounds of cheese that the plaintiff driver unloaded. In the process of reloading some
damaged cheese, as directed by appellee, he was injured. Id. at 742, 362 S.E.2d at 448.

49. Id. at 744, 362 S.E.2d at 449.
50. 184 Ga. App. 352, 361 S.E.2d 496 (1987).
51. Id. at 353, 361 S.E.2d at 497-98.
52. Id. at 352, 361 S.E.2d at 497.
53. Id. at 355, 361 S.E.2d at 499.
54. 181 Ga. App. 211, 351 S.E.2d 680 (1986), aff'd, 257 Ga. 70, 354 S.E.2d 831 (1987).
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Workers' Compensation Act, then brought a tort claim against a fellow
employee for injuries sustained in the accident. This court held that "ac-
ceptance of these benefits for a period of a year or more is such an af-
firmative act as to trigger the bar of Official Code of Georgia Annotated
section 34-9-11 . . .,.

The court in Marley indicated plaintiff had not taken inconsistent posi-
tions on the issue of compensability. Plaintiff filed suit against her em-
ployer just five months after the incident thereby contesting the compen-
sability of her injuries. The court held that it could not find "as a matter
of law that passive acceptance of workers' compensation benefits for five
months 'is such an affirmative act as to trigger the'" exclusive remedy
doctrine.5

III, ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

A. Personal Matters

The issue in Walsh Construction Co. v. Hamilton" was whether claim-
ant Hamilton's injury, which occurred before work in a "change shack,"
arose out of and in the course of his employment." The change shack was
a small building where employees gathered prior to starting work. On the
morning of Hamilton's injury, Hamilton asked one of the workers for
some of the worker's breakfast. Another worker, Mr. Mitchell, admon-
ished claimant for "coming in here begging every morning.""8 Hamilton
told Mitchell it was none of his business. Hamilton turned his back and
Mitchell grabbed him, ran him into the wall, and broke his leg."

The A.L.J. found that the injury was compensable, and held that
Mitchell was engaging in horseplay when he attacked Hamilton from be-
hind." The court of appeals, however, reversed the finding relying upon

55. 184 Ga. App. at 355, 361 S.E.2d at 498-99 (quoting Mann, 181 Ga. App. at 212, 351
S.E.2d at 682). The court indicated that the plaintiff was trying to" 'have his cake and eat
it too' by implicitly admitting the compensability of his injuries in order to collect workers'
compensation benefits from his employer while denying the compensability of his injuries in
order to pursue a common law remedy against his fellow employee." Id.

56. Id., 361 S.E.2d at 499 (quoting Mann, 181 Ga. App. at 212, 351 S.E.2d at 682). On
appeal the supreme court in Mann dispensed with the case on the basis that the trial court
had found, in fact, thai the injury had arisen out of and in the course of employment, so the
supreme court did not reach the issue of whether plaintiff was estopped by having received
workers' compensation benefits to pursue his tort claim. 257 Ga. at 71, 354 S.E.2d at 832.

57. 185 Ga. App. 105, 363 S.E.2d 301 (1987).
58. Id. at 105, 363 S.E.2d at 302.
59. Id.
60. Id., 363 S.E.2d at 301-02.
61. Id., 363 S.E.2d at 302.
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the ruling in City of Atlanta v. Shaw.2 The court ruled that the crucial
factor in determining compensability is whether "a claimant's injury oc-
curred for 'reasons personal to' him or her, thereby not arising out of and
in the course of the employment . .. the attack must be work-related
rather than for personal reasons, in order for the injury to be compensa-
ble."6 In Walsh, there was no evidence to support the finding that the
incident between Hamilton and Mitchell arose from anything other than
a personal situation. Claimant's verbal exchange with Mitchell was evi-
dence of the claimant's participation in the horseplay. The court of ap-
peals reversed the finding of compensability because Hamilton "was not
performing 'tasks required by or incidental to [his] employment,'" break-
fast being a purely personal undertaking.64

B. Regular Duties

The court in Graves v. Builders Steel Supply" ruled that claimant's,
Graves', injuries were compensable, even though he was hurt while work-
ing at a job beyond the scope of his regular duties.66 Graves was regularly
employed as a grinder at Builders Steel, and the job required Graves to
use a grinding machine to smooth steel fence parts. After finishing his
work one afternoon, Graves noticed a loose belt on a cutting machine that
was operated by a co-employee who was not on the premises at the time.
Graves was not authorized to use the cutting machine but was acquainted
with it. As Graves started to replace the belt on the machine, it started
up, and injured his finger. The administrative law judge found against
claimant, but the full board reversed, holding that the "claimant was in-
jured while performing a task which was in the interests of the em-
ployer.""7 The superior court reversed again, "concluding that the act of
replacing the belt was not reasonably necessary or incident to the claim-
ant's regular work." 6 The court of appeals agreed with the full board,
holding that the gap between claimant's regular work and the repair of
the cutting machine was narrow enough to conclude that the attempt to
repair was incidental to claimant's regular work. In granting benefits, the

62. 179 Ga. App. 148, 345 S.E.2d 642 (1986). In Shaw, claimant's injuries resulted from a
fight arising from a personal dispute with a co-employee, and thus was not compensable.
O.C.G.A. § 34-9-1(4) specifically excludes "injury caused by the willful act of a third person
directed against an employee for reasons personal to such employee." 179 Ga. App. at 149,
345 S.E.2d at 642-43 (quoting O.C.G.A. § 34-9-1(4) (1988)).

63. 185 Ga. App. at 105, 363 S.E.2d at 302.
64. Id., 363 S.E.2d at 302-03.
65. 186 Ga. App. 736, 368 S.E.2d 188 (1988).
66. Id. at 737, 368 S.E.2d at 189.
67. Id.
68. Id.
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court ruled that "it would be contrary not only to human nature but to
the employer's best interest to forbid employees to help each other on
pain of losing compensation benefits for any injuries thereby sustained. ' ' "s

C. Alcoholism

Claimant in Dan River, Inc. v. Shinall suffered a back injury that
arose out of and in the course of her employment. 71 Claimant subse-
quently became dependent on alcohol, but the employer/insurer refused
to pay for alcohol detoxification treatment on the grounds that the alco-
holism did not arise out of and in the course of her employment. Claim-
ant argued that her alcohol dependency was the direct result of the pain
and depression that accompanied the compensable injury and the cost of
detoxification should be the responsibility of the employer/insurer. The
A.L.J. ruled in favor of claimant, and the full board and the superior
court affirmed.72

The court of appeals reversed, relying upon Official Code of Georgia
Annotated section 34-9-1(4)78 and noting that a 1973 amendment to sec-
tion 34-9-1 included the provision that alcoholism or disability attributa-
ble thereto is not a compensable injury.7' The court of appeals ruled
"that the legislative intent of this 1973 amendment is to extend the abso-
lute prohibition against a finding of a compensability as an 'injury' or
'personal injury' to cases of alcoholism. '75 Claimant argued, and the supe-
rior court agreed, that section 34-9-1(4) was applicable only to an initial
injury and that section 34-9-1(4) barred only the employee who has as-
serted alcoholism as an initial work related injury from recovering bene-
fits. The court of appeals disagreed stating that finding otherwise would
make the 1973 amendment superfluous.7 6 The court felt that the legisla-
tive intent of this enactment was to address the compensability of claims
involving addiction and to preclude a recovery for any and all claims for

69. Id. The dissent by Judge Beasley was premised upon the ground that "an employer
and insurer should not be held liable for gratuitous acts of an employee not reasonably
contemplated as arising out of his employment." She argued that acts by an employee "be-
yond the parameters of his duties as assigned by the employer who is responsible for work-
ers' compensation benefits, and thus also beyond the contemplated risk," are not covered.
Id. at 741, 368 S.E.2d at 192 (Beasley, J., dissenting).

70. 186 Ga. App. 572, 367 S.E.2d 846 (1988).
71. Id. at 572, 367 S.E.2d at 847.
72. Id., 367 S.E.2d at 846-47.
73. O.C.G.A. § 34-9-1(4) (1988) provides: "an injury under the Act shall not include an

injury caused by the willful act of a third person directed against an employee for reasons
personal to such employee."

74. 186 Ga. App. at 573, 367 S.E.2d at 847.
75. Id.
76. Id. at 573-74, 367 S.E.2d at 847-48.
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compensation based upon alcoholism.7

IV. MEDICAL BENEFITS

A. In-Home Attendant Care

In Hopson v. Hickman7' and Interchange Village v. Clark7 9 the court
of appeals addressed the issue of in-home attendant care as permitted by
Official Code of Georgia Annotated section 34-9-200.8' In Hopson, claim-
ant suffered a compensable injury that resulted in quadriplegia. After
claimant's hospitalization, claimant moved to his parents' home that was
renovated to accommodate claimant at considerable expense to the em-
ployer/insurer. Claimant's mother initially served as the injured em-
ployee's around the clock attendant. Subsequently, the employer/insurer
agreed that a medical personnel pool (private industry) would provide at-
tendant care on a daily basis. The mother continued to provide attendant
care for ten hours each day. This task, however, was too difficult for the
mother, and eventually the parents moved out of the renovated house,
leaving it to claimant. Claimant "then filed a workers' compensation
claim for medical benefits based upon 24-hour attendant care to be pro-
vided entirely by licensed practical nurses.""1

The A.L.J. ruled that claimant's physical condition warranted this care,
and the full board and superior court affirmed.8 2 At the court of appeals
level, the appellants contended that the decision in Insurance Co. of
North America v. Moneys" would not authorize in-home attendant care."

77. Id. at 573-75, 367 S.E.2d at 847-48. Prior to 1973, the workers' compensation law
contained explicit provisions on the disallowance of benefits for an employee's initial job-
related injury that was the proximate result of his intoxication. 1920 Ga. Laws 167, § 14.
The legislature in the 1973 amendment did not specify that subsequent alcoholism, if attrib-
utable to the initial injury, was to be deemed compensable. Rather, the legislature stated
that alcoholism shall not be deemed to be a compensable injury and the 1973 amendment
clearly denies recovery under workers' compensation for alcoholism, whether it is an initial
injury or is the result of a job injury. 186 Ga. App. at 574, 367 S.E.2d at 848.

78. 182 Ga. App. 865, 357 S.E.2d 280 (1987).
79. 185 Ga. App. 97, 363 S.E.2d 350 (1987).
80. O.C.G.A. § 34-9-200(a) (1988) now states as follows:

The employer shall furnish the employee entitled to benefits under this chapter
compensation for costs of such medical, surgical, and hospital care and other
treatment, items, and services which are prescribed by a licensed physician, ...
which in the judgment of the State Board of Workers' Compensation shall be rea-
sonably required and appear likely to effect a cure, give relief, or restore the em-
ployee to suitable employment.

81. 182 Ga. App. at 866, 357 S.E.2d at 281-82.
82. Id., 357 S.E.2d at 282.
83. 152 Ga. App. 72, 262 S.E.2d 240 (1979). Money was decided under former O.C.G.A. §

34-9-200, which allowed only "medical, surgical, hospital, and other treatment . . ." that
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The court of appeals, however, rejected the Money decision, noting that
Official Code of Georgia Annotated section 34-9-200, amended in 1985,
expanded the scope of required treatment provided to a claimant." In
granting the in-home attendant care, the court recognized that even
though the accident occurred in 1983 and the amendment took force in
1985, the amended section did not render an injury compensable that
otherwise would not be compensable.8s The court ruled that regardless of
whether the twenty-four hour in-home attendant care was considered to
be "other medical treatment" or other "medical services," the treating
physician prescribed this high level attendant care for claimant as long as
he maintained his independent living arrangement and thus, the statute
provided for this care."

In Interchange Village v. Clark," claimant suffered a back injury that
caused her to become bedridden. Claimant was in need of non-medical at-
home attendant care on a twenty-four hour basis. In order to provide this
care, claimant's daughter obtained a leave of absence from her employ-
ment and moved into her mother's home. The employer and insurer ini-
tially agreed to assume financial responsibility for the costs of the services
and paid claimant $200 per week. After a period of time, however, the
employer and insurer made no further payments and claimant filed a
claim seeking to recover the costs of services that her daughter pro-
vided.ss The A.L.J. ordered the employer and insurer to pay for these
services until claimant no longer required them. The superior court re-
versed in part and affirmed in part, holding that prior to July 1, 1985, the
employer and insurer did not have to pay for these services, but after that
time, the employer and insurer would be responsible for payment."

The court of appeals affirmed on the same basis as Hopson, noting that
the legislature amended Official Code of Georgia Annotated section 34-9-
200 as of July 1, 1985. 1 The court noted that the word "services" in the

was reasonably required and appeared likely to effect a cure, give relief, or return the em-
ployee to suitable employment. In Money the claimant's mother's assistance at home was
not "treatment" of the claimant; therefore, no award for in-home attendant care was au-
thorized in Money. 152 Ga. App. at 73-74, 262 S.E.2d at 241 (quoting Ga. Code Ann. § 114-
501 (1975) now codified at O.C.G.A. § 34-9-200 (1988)).

84. 182 Ga. App. at 866, 357 S.E.2d at 282.
85. Id. at 867, 357 S.E.2d at 282.
86. Id.
87. Id., 357 S.E.2d at 282-83. The court distinguished Money in another area, noting

that in this case, the in-home attendant care was provided by trained medical personnel
whereas in Money, the personnel were not licensed medical personnel. Id., 357 S.E.2d at
283.

88. 185 Ga. App. 97, 363 S.E.2d 350 (1987).
89. Id. at 97, 363 S.E.2d at 351.
90. Id.
91. Id. at 99, 363 S.E.2d at 352.
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existing code section includes the type of non-medical at-home attendant
care the daughter provided, because the services were a direct result of
claimant's injury and were a reasonable expense." The court held that
since claimant's daughter moved into the house with the expectation of
being compensated, the employer and insurer could not escape legal re-
sponsibility for the costs of the services simply because claimant's eman-
cipated daughter and not a stranger provided the services.'8

B. Workers' Compensation Coverage

Claimant in Kwon v. Fleming4 sustained an injury arising out of the
course of her employment and notified the owners of the restaurant.
Claimant saw her personal physician a week later and stopped working
five days later. At the time of the injury, the employer had no workers'
compensation coverage and was not a self-insurer. The employer at-
tempted to absolve itself from payment of the medical treatment on the
grounds that at the time of the fall, the employer had a posted panel of
physicians, and because the claimant sought treatment from a personal
physician rather than an authorized one, the employer should not be held
liable for claimant's medical expenses prior to the claim being contro-
verted.' The court of appeals rejected this argument recognizing that the
posted panel of physicians was either from the prior owner's insurance
coverage or part of the employer's mistaken assumption that it had work-
ers' compensation insurance in force." The court noted that the complete
lack of required workers' compensation coverage rendered any list ineffec-
tive . 7 The employer's failure to furnish workers' compensation coverage,
therefore, prevented the employer from adequately meeting the statutory
duty of providing medical treatment. Under these circumstahces, the
court of appeals rejected the employer's argument that the employer
should not be held responsible for claimant's "pre-controvert" medical
expenses."

C. Emergency Treatment

In Wilder v. Macon Manufacturing Corp.," claimant was knocked into
a table and injured by a falling bolt of cloth at work on May 14, 1986.

92. Id. at 100, 363 S.E.2d at 353.
93. Id. at 99-100, 363 S.E.2d at 351-53.
94. 184 Ga. App. 861, 363 S.E.2d 28 (1987).
95. Id. at 862, 363 S.E.2d at 29.
96. Id. at 862-63, 363 S.E.2d at 30.
97. Id. at 863, 363 S.E.2d at 30.
98. Id.
99. 186 Ga. App. 25, 366 S.E.2d 365 (1988).
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Claimant notified the employer who told her to see a doctor from the
posted panel. The doctor treated her for pain in the lower chest and rib
cage. Claimant returned to the treating physician two days later for se-
vere back pain. The doctor prescribed medication and suggested that
claimant take hot baths and return in five days. The pain continued but
x-rays revealed no fractures. The physician then told claimant to return
in four days. The following day, claimant went to her family physician for
an appointment that claimant scheduled prior to her work injury for
treatment of her diabetes. Claimant claimed that she experienced an epi-
sode of back pain in her family physician's office that rendered her unable
to walk, bend, or recline and that the doctor hospitalized her. The family
physician's bill was $2,860. No one ever contacted the treating physician.
The hospital records showed that when the family physician admitted
claimant to the hospital, claimant did not undergo any radical medical or
surgical treatment. 00

The A.L.J. rejected the claimant's request for payment of medical ex-
penses. The decision was adopted by the full board and superior court.'0 '
The court of appeals agreed with the lower rulings, noting that there was
no evidence to show that there was an emergency or other justifiable rea-
son that would allow claimant to receive treatment from an unauthorized
physician at the employer's expense under Official Code of Georgia Anno-
tated section 34-9-201(c).'02 The court held that there was not an unfore-
seen occurrence or combination of circumstances that called for immedi-
ate action or remedy, and thus, the court absolved the employer/insurer
for payment of these medical expenses. 08

V. CHANGE IN CONDITION

A. Definition

The court of appeals in Dalton Junior College v. Bradley' reviewed
the definition of change in condition. The court focused upon when the

100. Id. at 26, 366 S.E.2d at 365-66.
101. Id. at 27, 366 S.E.2d at 366.
102. Id. at 26-27, 366 S.E.2d at 366. O.C.G.A. § 34-9-201(c) (1988) provides:

An employee may accept the services of a physician selected by the employer from
the panel or may select another physician from the panel. If, due to an emergency
or similarly justifiable reason, an inability to make a selection results, the selection
requirements of this subsection shall not apply as long as such inability persists
.... The employer shall not be responsible for the charges for medical services
furnished or ordered by any physician or other person selected by the employee in
disregard of this subsection.

103. 186 Ga. App. at 27, 366 S.E.2d at 366.
104. 184 Ga. App. 571, 362 S.E.2d 137 (1987).
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change must have occurred.105 The employer, Dalton Junior College, uni-
laterally suspended workers' compensation benefits. Claimant filed for a
hearing and the A.L.J. held that claimant had experienced a change in
condition for the better and validated the suspension of benefits. The full
board agreed, but the superior court reversed.10 6 The court of appeals
agreed with appellant's argument that there was ample evidence showing
claimant's ability to perform work. 107 The court indicated that the record
also revealed the existence of a prior order entered by the Board that
found claimant disabled.10 8 Claimant contended that the supportive evi-
dence of that previous award was identical to the evidence at the instant
hearing. The information relative to the previous award was not before
the A.L.J. or the board in considering the instant decision. The court held
that change in condition means a change subsequent to the entering of an
award.' If "it does not appear that the claimant's physical condition has
changed for the better since the previous award, the employer cannot pre-
vail even though the previous award erroneously awarded the claimant
compensation."' 10 The court remanded for the express purpose of having
the Board consider the evidence and findings in the earlier record and
compare that evidence with claimant's existing condition to determine
the presence or absence of a change in condition.'

B. Incarceration

During the survey period, the supreme court affirmed the lower court's
decision in Scott Housing Systems, Inc. v. Howard.1 1

2 The court held that
in workers' compensation cases, if an employee is charged with a crime
while receiving benefits, then the "proper time for termination of benefits
is the date of adjudication of guilt."'" 8 In Sargent v. Brown,"" the em-
ployer attempted to utilize the holding in Scott.11 An interlocutory order
suspended benefits, but, upon hearing, the A.L.J. ordered the employer to

105. Id. at 571, 362 S.E.2d at 137.
106. Id. at 571-72, 362 S.E.2d at 137.
107. Id.
108. Id. at 572, 362 S.E.2d at 137.
109. Id.
110. Id., 362 S.E.2d at 138. The court relied upon Aetna Cas. & Sur. Co. v. Walker, 113

Ga. App. 883, 150 S.E.2d 148 (1966) and Hartford Accident & Indem. Co. v. Dutton, 116 Ga.
App. 535, 158 S.E.2d 272 (1967). The declaration is certainly reasonable even though it can
allow a wrong not to be corrected. Otherwise, it would give either side two or more bites at
the apple to retry an issue.

111. 184 Ga. App, at 572, 362 S.E.2d at 138.
112. 256 Ga. 675, 353 S.E.2d 2 (1987).
113. Id. at 675, 353 S.E.2d at 3.
114. 186 Ga. App. 890, 368 S.E.2d 826 (1988).
115. Id. at 890, 368 S.E.2d at 827.
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reinstate claimant's benefits. Claimant's refusal to cooperate with medical
treatment was the basis of the suspension. Claimant testified, however,
that the reason that claimant had not kept his appointments with his
treating physician was because claimant had been incarcerated for the
alleged violation of his probation by committing another crime. It was
subsequently determined, however, that the accusations that claimant
committed this crime were false and all charges against him were dis-
missed.110 The court of appeals compared the adjudication of guilt in a
criminal proceeding with the determination that a probation violation
had occurred before the employer may terminate benefits.' In this in-
stance, there was no such determination that claimant violated his proba-
tion, and claimant, therefore, was entitled to receive benefits for the en-
tire period of the incarceration.""

C. Change in Condition or New Accident

In Bryant County Emergency Medical Services v. Gill,"' the court
outlined a procedural maze before finding a new injury.'12  Claimant suf-
fered a compensable back injury in November 1977, and received medical
treatment for this injury for the next three months. Claimant did not lose
any time from work until seven years later when he underwent surgery. In
1977, the employer was insured by Northwestern National Insurance
Company. In 1985, the employer was self-insured. The A.L.J. ruled that
claimant had suffered a new accident in 1985, but because the self-in-
sured county was not separately represented at the initial hearing, the
A.L.J. determined that the case should be transferred to another venue
for resolution of the coverage issue.' The transfer did not occur. Instead,
the employer appealed. The appeals court eventually remanded the case
for the express purpose of adding the self-insured county and determin-
ing who would be liable to claimant. 2

Upon remand, a second A.L.J. determined that claimant had not sus-
tained a new accident; that even if claimant had sustained a new acci-
dent, the one year statute of limitation would have barred such a claim;123

116. Id. at 891, 368 S.E.2d at 827.
117. Id., 368 S.E.2d at 828. In fact, claimant was simply held in jail pending a hearing

that was never held. When it was determined that the charges against him were false, he
was released. Id.

118. Id.
119. 187 Ga. App. 125, 369 S.E.2d 495 (1988).
120. Id. at 125-26, 369 S.E.2d at 497.
121. Id. at 125, 369 S.E.2d at 496.
122. Id. at 125-26, 369 S.E.2d at 496.
123. Id. at 126, 369 S.E.2d at 496-97. This finding was made because claimant had ulti-

mately been forced to cease work on January 7, 1985, which would have been the fictional
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and that claimant could not recover benefits based on a change in condi-
tion because there had never been an award of disability benefits based
on the initial injury.124 Nonetheless, the second A.L.J. ruled that claimant
was entitled to recover medical expenses associated with his surgery in
1985 and that Northwestern should pay those expenses because the ex-
penses were related to his original injury.1' The full board and superior
court affirmed.1

2 6

The court of appeals held that the second A.L.J. was not at liberty to
change the decision of the first A.L.J. that had already been upheld by
the superior court. 27 In the absence of any new evidence bearing on that
issue, the issue was res judicata.'2 The court further held that the statute
of limitations did not bar a finding of a new accident by the first A.L.J.,
because the original A.L.J. issued his holding on December 17, 1985, less
than a year after the injury forced claimant to cease work, upholding the
claim on the basis of the new accident theory. Hence, while claimant did
not assert his new accident claim against the self-insured county until
January 23, 1986, the court of appeals indicated that the first A.L.J. had
done that for claimant in the form of the ruling issued on December 17,
1985.129

In Northbrook Property & Casualty Insurance Co. v. Babyak,'so the
court of appeals found neither a change in condition nor a new injury, but
rather an original injury."'3 On March 12, 1985, a steel beam struck and
injured claimant who was working for Crowe Manufacturing Company.
Claimant obtained medical attention that afternoon, but otherwise lost
no time from work and filed no workers' compensation claim. Claimant
continued to experience physical problems, especially while performing
his job. On May 13, 1985, claimant gave two weeks notice of his intention
to quit the job, but on the following day, claimant left after a dispute
with his supervisor. Claimant subsequently filed a workers' compensation
claim. 32 Northbrook was Crowe's workers' compensation carrier at the
time of the injury, March 12, 1985. At the time claimant quit his job,

new accident date, and he had waited until January 23, 1986 to assert his claim of a new
accident. Id.

124. Id., 369 S.E.2d at 497. The court relied upon Hartford Accident & Indem. Co. v.
Mauldin, 147 Ga. App. 230, 248 S.E.2d 528 (1978). 187 Ga. App. at 126, 369 S.E.2d at 497.

125. Id. The second administrative law judge erroneously relied upon General Ins. Co. v.
Bradley, 152 Ga. App. 600, 263 S.E.2d 446 (1979).

126. 187 Ga. App. at 126, 369 S.E.2d at 496.
127. Id. at 127, 369 S.E.2d at 497.
128. Id., 369 S.E.2d at 497-98.
129. Id.
130. 186 Ga. App. 339, 367 S.E.2d 567 (1988).
131. Id. at 341, 367 S.E.2d at 568-69.
132. Id. at 339-40, 367 S.E.2d at 568.
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however, Liberty Mutual was the carrier. The A.L.J. ordered Northbrook
to pay on the basis of a change in condition. The full board and superior
court affirmed.18 3 Just as in Gill, the court of appeals restated that a
change in condition can occur only when claimant has received benefits
previously for a compensable job related injury.'" Claimant had not re-
ceived workers' compensation benefits for his original injury, therefore, he
could not have undergone a change in condition. The court cited the
Board's finding that no new injury caused claimant to leave his job in
May and then noted that an initial claim for compensation properly filed
within one year of the occurrence of the original job related incident is
properly classified as an accident. " The court then affirmed the matter
on the principle of "right for any reason.' 6 In doing so, the court either
overlooked or ignored its holdings in Zurich Insurance Co. v. Cheshire,'8 7

Liberty Mutual Insurance Co. v. White,8 8 and Hartford Insurance
Group v. Stewart.'" If there is a distinguishing feature in Babyak, it is
that there was only a brief period of time between the original March 12
injury and the last day of work on May 14, in addition to the finding by
the Board that claimant had not proven a new injury."" It is certainly a
reasonable analysis to assign responsibility to Northbrook for compensa-
tion of the disability stemming from the March 12 injury. If absolutely
nothing occurred to claimant after Liberty Mutual became the insurer,
such as aggravation, new and different job duties, a specific incident, or
an actual new injury, then it appears fair and reasonable to look to
Northbrook for payment. The court's decision here is made without much
discussion and the reader is cautioned that this general area remains in a
state of confusion.

VI. BENEFITS

A. Computation of Temporary Total Benefits

Claimant in Smith v. Lockheed-Georgia Co."' injured his knee in 1982
while working for his employer and sustained a thirty to thirty-five per-
cent permanent partial impairment of the right lower extremity. " Lock-

133. Id. at 340, 367 S.E.2d at 568.
134. Id. at 341, 367 S.E.2d at 569.
135. Id.
136. Id.
137. 178 Ga. App. 539, 343 S.E.2d 753 (1986).
138. 139 Ga. App. 85, 227 S.E.2d 886 (1976).
139. 147 Ga. App. 733, 250 S.E.2d 184 (1978).
140. 186 Ga. App. at 339-40, 367 S.E.2d at 567-68.
141. 185 Ga. App. 869, 366 S.E.2d 178 (1988).
142. Id. at 869, 366 S.E.2d at 178-79.
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heed paid benefits until July 1986. At that time, the employer introduced
evidence at a hearing showing that claimant had operated a ceramic shop
since April 1985 and had received revenues, but no actual net income.",3
The A.L.J. ruled that claimant had earned income and was entitled to
receive workers' compensation benefits retroactive to the inception of the
ceramics business on the basis of temporary partial disability rather than
on the basis of temporary total disability. The A.L.J. further noted that,
in essence, claimant had started his own rehabilitation effort with his ce-
ramics shop operation."'

The full board adopted this ruling, but the superior court reversed,
holding that because claimant's ceramic business produced "gross reve-
nues greater than his average weekly wage at the time of the subject em-
ployment injury, he had undergone a change in condition for the better
from temporary total disability to no disability."' 5 The court of appeals
reversed, however, holding that to consider claimant's business gross rev-
enues without deducting his offsetting overhead expenses would penalize
claimant for taking steps to overcome his disability even though claimant
had not received economic gain from those steps. ' The court rejected
the superior court's reliance upon Little Suwannee Lumber Co. v. Fitz-
gerald,1 47 in which the court was not concerned with the manner of calcu-
lating claimant's weekly wage at the time of his injury, but whether
claimant had undergone an economic change for the better.1'4 The court
ruled that under the facts in Smith, the Board acted properly in calculat-
ing claimant's entitlement to further disability benefits on the basis of his
net rather than his gross business earnings.24

B. Voluntary Retirement

The court of appeals considered the effect of a claimant's voluntary re-
tirement on payment of temporary total disability benefits in Thomaston
Mills, Inc. v. Kierbow"' In 1979, claimant, Ms. Kierbow, at age sixty-
three, took early retirement from her employer, but continued in a retiree
program that allowed her to earn $5,000 per year to supplement her in-

143. Id.
144. Id., 366 S.E.2d at 179.
145. Id.
146. Id. at 870, 366 S.E.2d at 179.
147. 172 Ga. App. 144, 322 S.E.2d 347 (1984).
148. 185 Ga. App. at 869-70, 366 S.E.2d at 179. In Little Suwanee Lumber Co., the court

upheld an award of disability benefits to an independent contractor calculated on the basis
of the full time weekly wage that he had been earning prior to his injury without any deduc-
tion for production costs. 172 Ga. App. at 144, 322 S.E.2d at 348.

149. 185 Ga. App. at 870, 366 S.E.2d at 179.
150. 185 Ga. App. 57, 363 S.E.2d 276 (1987).
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come. In January 1981, claimant sustained a knee injury, but continued
to work until she became disabled in February. Soon thereafter, claimant
was totally disabled. The employer granted claimant temporary total dis-
ability benefits and subsequently claimant's doctor released her to return
to work with restrictions. The employer offered claimant a job that she
refused. 151 The employer/insurer attempted to suspend temporary total
disability benefits, but the A.L.J. denied the suspension, and the full
board affirmed. 152

The employer contended that permitting a worker to continue to col-
lect workers' compensation benefits when claimant intended to retire
from the work force was contrary to the Act. The employer further ar-
gued that claimant was seventy-one years old, past retirement age, and
had infirmities other than her knee that would prevent her from working.
The employer reasoned that the court should consider these factors in
deciding whether to end claimaht's benefits. 1 3 The court, however, re-
jected this argument.'" The record supported the finding that claimant's
inability to work stemmed from claimant's work injury and the court re-
jected the employer's claim that the intention to retire because of age was
an intervening cause permitting the suspension of benefits. 51 The court
noted that it is virtually impossible to determine why someone retires and
any health considerations obviously would stem partially from any work
related injury.'" Moreover, there is nothing in the statutory framework of
the Workers' Compensation Act"' that provides that the payment of
weekly wage benefits should be terminated upon retirement from the
work force, and, in fact, there is no limit on the number of weeks that
benefits can be paid."'

C. Permanent Partial Disability

The issue in City of Atlanta v. Gentry 0"' was whether claimant could
receive permanent partial disability benefits for injuries sustained in one
accident even though he was still receiving temporary partial disability
benefits from a prior compensable injury.160 The court had previously
held that a claimant could receive simultaneous benefits for permanent

151. Id. at 58, 363 S.E.2d at 276-77.
152. Id.
153. Id. at 58-59, 363 S.E.2d at 277.
154. Id. at 59, 363 S.E.2d at 277.
155. Id.
156. Id.
157. O.C.G.A. §§ 34-9-1 to -367 (1988).
158. 185 Ga. App. at 59-60, 363 S.E.2d at 277-78.
159. 184 Ga. App. 8, 360 S.E.2d 611 (1987).
160. Id. at 8, 360 S.E.2d at 612.
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partial disability for an injury and temporary disability for another,"' but
the novel issue here was that there were two separate injuries to the same
part of claimant's body." The court ruled that claimant could receive
both benefits since it is clear that he suffered two separate accidents re-
sulting in two separate injuries to the same part of the body. 63 As a re-
sult of the first injury, claimant sustained a permanent partial impair-
ment, but, as a result of the second injury, he sustained an economic
disability to work. Claimant was entitled to receive compensation for per-
manent partial physical disability at the same time he was receiving com-
pensation for temporary total economic disability that resulted from a
separate injury.'

VII. INSURANCE COVERAGE

A. Joint Liability

Two cases during this survey period involved an assignment of joint
liability and both cases turned, in part, on stipulations at the hearing.
Maryland Casualty Co. v. Walls"" involved a claimant injured on August
19, 1985 who became totally disabled on November 20, 1985.'" There was
a stipulation at the hearing "that Maryland Casualty Company had cov-
erage on August 19, 1985, and that Cotton States went on the risk as of
August 21, 1985."' Finding a new accident on the last day of work, the
court of appeals resolved the coverage dispute.11 That dispute arose be-
cause Maryland failed to file properly a Form B card with the Board. 6

Maryland argued that the stipulation absolved it of responsibility.170

While the court agreed that the stipulation bound the parties, the court
declared that the stipulation's language did not preclude a determination
that Maryland Casualty had never terminated its coverage because Mary-
land Casualty failed to file a Form B card.171 The stipulation simply indi-
cated that Cotton States "went on the risk as of August 21, 1985 . .,"
allowing the finding of joint liability for coverage between Cotton States

161. Cedartown Nursing Home v. Dunn, 174 Ga. App. 720, 727, 330 S.E.2d 905, 910
(1985).

162. 184 Ga. App. at 9, 360 S.E.2d at 612.
163. Id. at 9, 360 S.E.2d at 612.
164. Id.
165. 184 Ga. App. 267, 361 S.E.2d 253 (1987).
166. Id. at 267, 361 S.E.2d at 254.
167. Id. at 269, 361 S.E.2d at 255.
168. Id. at 268, 361 S.E.2d at 255.
169. See Lumbermen's Mut. Cas. Co. v. Haynes, 163 Ga. App. 288, 293 S.E.2d 744

(1982).
170. 184 Ga. App. at 269, 361 S.E.2d at 255.
171. Id.
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and Maryland Casualty. "'
The stipulation in Chattanooga Truck Parts of North Georgia, Inc. v.

Roberts 17 played a more significant part in the result of joint liability.
Claimant, an employee of Chattanooga Truck Parts of North Georgia,
suffered injuries on September 26, 1985, and the A.L.J. awarded claimant
benefits.174 At the initial hearing, United States Fidelity & Guaranty
Company ("USF&G"), the only insurance carrier identified as a party at
the initial hearing, stipulated that USF&G covered the employer at the
time of the injury.17' Subsequently, USF&G discovered that its coverage
of the employer had terminated four days before the injury and that a
new carrier, Bituminous Casualty Company, had assumed the risk on the
date of the accident. 7 USF&G "sought a de novo review of the coverage
issue by the Board." 7 The Board found that the prior stipulation of cov-
erage was conclusive on that issue and the superior court affirmed.'70 The
court of appeals, however, accepted USF&G's argument, conceding that
although the stipulation of coverage bound USF&G, Bituminous Casualty
was jointly liable.179 The stipulation of coverage does bind USF&G, but it
does not relieve Bituminous Casualty of liability on the issue. 1 0

B. Collecting on No Coverage

Plaintiff in Boyette v. Elmer'" sustained injuries while employed by
Uni-Clean, Inc., an uninsured employer.2 Defendant, a corporate officer,
failed in his responsibility to procure workers' compensation insurance
coverage. s8 The workers' compensation board awarded plaintiff bene-
fits.'" Uni-Clean did not appeal and began paying the benefits." 6 Plain-

172. Id.
173. 187 Ga. App. 420, 370 S.E.2d 527 (1988),
174. Id. at 420, 370 S.E.2d at 527.
175. Id.
176. Id.
177. Id.
178. Id.
179. Id. at 420-21, 370 S.E.2d at 528.
180. Id., 370 S.E.2d at 527-28. There was no comment in this written opinion concerning

whether Bituminous Casualty conceded compensability. According to the recorded facts, Bi-
tuminous Casualty certainly had no notice or opportunity to be heard at the initial hearing
on that issue. The court did make it clear, however, that claimant's entitlement to benefits
is unaffected by the ruling and that the case was remanded to the Board solely for the entry
of a new award holding both insurers jointly liable on the claim. Id. at 421, 370 S.E.2d at
528.

181. 184 Ga. App. 108, 361 S.E.2d 3 (1987).
182. Id. at 108, 361 S.E.2d at 3.
183. Id., 361 S.E.2d at 4.
184. Id.
185. Id.
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tiff had only partially collected his award when Uni-Clean filed bank-
ruptcy.18" Plaintiff then sued defendant for breach of his duty to obtain
workers' compensation insurance."'7 Both parties moved for summary
judgment. The trial court denied the appellant-employer's motion and
granted the appellee-employee's, relying on Samuel v. Baitcher. s

The employer alleged that the statute of limitations barred the claim.
The court, however, confirmed its finding in Myers v. Wilson'" and held
that the cause of action arose only when the Board's award became uncol-
lectable because of the employer's insolvency. 190 Employee filed this law-
suit seven months after the benefit payments became uncollectable,
which was "well within the two-year period of the applicable statute of
limitation." 1 1

The employer also asserted the theory of unauthorized double recovery,
because the employee received no-fault benefits under Uni-Clean's auto-
mobile policy."92 The court of appeals quickly dispensed with this argu-
ment, stating that an employee is not barred from recovering both no-
fault benefits and workers' compensation benefits.'" Finally, the court ac-
knowledged that the summary judgment awarded "an amount equal to
the award of the Workers' Compensation Board."' 9

4 The summary judg-
ment award went a bit far because Uni-Clean had satisfied a portion of
the award prior to Uni-Clean's bankruptcy."8 The employee can recover
tort damages against defendant only to the extent that defendant's
breach of his duty to procure workers' compensation insurance actually
damaged the employee."8'

186. Id.
187. Id.
188. Id. at 108-09, 361 S.E.2d at 4-5 (quoting Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d

329 (1981)). In Samuel, the court stated:
In this case, a valid claim was made under the Workers' Compensation Act. A
valid award was granted by the Board. The award was not collected for only two
reasons. First, the employer carried no workers' compensation insurance. Second,
the employer was insolvent. Had the employer's agents ... carried out their du-
ties under the Act by procuring workers compensation insurance coverage, the
award would have been collected. Under these limited circumstances, the em-
ployee may pursue a claim at law against the agent of the employer for an amount
equal to the award of the Workers' Compensation Board.

247 Ga. at 74, 274 S.E.2d at 330.
189. 167 Ga. App. 340, 306 S.E.2d 401 (1983).
190. 184 Ga. App. at 109, 361 S.E.2d at 5.
191. Id.
192. Id.
193. Id.
194. Id. at 108-09, 361 S.E.2d at 4-5 (quoting Samuel v. Baitcher, 247 Ga. 71, 274 S.E.2d

327 (1981)).
195. 184 Ga. App. at 110, 361 S.E.2d at 6.
196. Id.
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C. Board Authority to Resolve Coverage Dispute

In Pennsylvania National Mutual Casualty Insurance Co. v.
O'Berry,11 the insurer contended that "while the Board may inquire into
and enforce compliance with its own rules governing cancellation of cov-
erage, it does not have the authority to enforce compliance with statutory
provisions such as OCGA § 33-24-44(b), governing cancellation of insur-
ance policies generally." 1 8 Here, the insurer sent a timely notice to the
Board complying with the Board's own Rule 126(d),199 but the insurer
failed to send the employer a timely notice of the insurer's intention to
cancel200 The court of appeals made it quite clear that the Board has the
authority to determine which insurance carrier has the coverage and,
therefore, is responsible for paying compensation.210

D. Coverage Superseding Coverage

In American Centennial Insurance Co. v. Flowery Branch Nursing
Center,202 the supreme court granted certiorari to determine whether a
subsequent workers' compensation insurer's filing of new insurance cover-
age supercedes the coverage of the initial insurer even if the initial in-
surer never filed a report of cancellation of coverage.203 Appellant Ameri-
can had assumed the risk of workers' compensation coverage for the
employer, Flowery Branch Nursing Center.'" On December 2, 1983,
Georgia Insurance Company, a subsequent insurer, filed a Form A Report
of Coverage card with the Board and, slightly less than a year later, filed
a Form B card reporting the cancellation of its coverage.205 After Georgia
Insurance cancelled its coverage, an injury occurred on the job resulting
in disability. The A.L.J. found that the injury was compensable, and also
that the employer had no coverage with either insurance company.2" The
full board disagreed and entered an award against American."0 The supe-
rior court reversed the full board, and the court of appeals reversed the
superior court.2 0 The supreme court reversed.2 "

197. 184 Ga. App. 606, 362 S.E.2d 157 (1987).
198. Id. at 606, 362 S.E.2d at 158.
199. GA. BD. OF WORKER'S COMPENSATION R. 126(d) (O.C.G.A. tit. 34, at 755 (1988)).
200. 184 Ga. App. at 606-07, 362 S.E.2d at 158.
201. Id. at 607, 362 S.E.2d at 158.
202. 258 Ga. 222, 367 S.E.2d 788 (1988).
203. Id. at 222, 367 S.E.2d at 789.
204. Id.
205. Id.
206. Id.
207. Id.
208. Flowery Branch Nursing Center v. American Centennial Ins. Co., 185 Ga. App. 188,

189, 363 S.E.2d 580, 581 (1987).
209. 258 Ga. at 224, 367 S.E.2d at 790.
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The court thoroughly reviewed the board rule applicable at the time;
Board Rule 126.210 The court indicated that the rule did not contain an
express requirement for notice, but rather the filing constituted evidence
of coverage or lack of coverage.21

' The court then said that the rule did
not expressly create a presumption and that the court did not have the
authority to create one.1 2 Simply reading the rule literally, the court held
that Georgia Insurance's filing of its coverage with the Board superseded
American's coverage, and, therefore, American did not have to file a Form
B card.21 The court's finding is reasonable and understandable. With re-
freshing simplicity and analytical integrity, the court clarifies this much
abused and misconstrued board rule on coverage.

VIII. ArrORNEY FEES

Don Mac Golf Shaping Co. v. Register"4 addressed the issue of paying
attorney fees after a claimant terminates one attorney and hires an-
other.2 's The A.L.J. awarded claimant benefits and attorney fees of
twenty-five percent on March 31, 1986. Prior to this award, however,
claimant dismissed his attorney, Mr. Farrar."' Claimant then obtained
new counsel and settled this claim with the employer for $10,000 and
payment of medical expenses for six months."7 The Board subsequently
approved this settlement." s The settlement, however, was silent concern-

210. Id. at 222-23, 367 S.E.2d at 789. Rule 126 provided in part:
(a) Every employer or its insurer shall file with the Board a separate report for
each insured employer on a Report of Coverage, Form 'A' (RB-25), on or before
the effective date of coverage.
(b) The filing of a Form 'A' is evidence that coverage is in effect until superseded
or terminated.
(c) The filing of a new Form 'A' is evidence that coverage shall thereon supersede
coverage previously in effect.
(d) The filing of a Report of Cancellation, Form 'B' (RB-26), is evidence that
coverage is terminated, effective not less than 15 days after filing ....

258 Ga. at 222-23, 367 S.E.2d at 789 (quoting Board Rule 126) (emphasis added).
211. 258 Ga. at 223, 367 S.E.2d at 789.
212. Id., 367 S.E.2d at 789-90.
213. Id. at 159, 363 S.E.2d at 583. The court indicated that the filing of that Form B

card would have merely been evidence that coverage was terminated and there was no evi-
dence that American's coverage had extended beyond the effective date of Georgia Insur-
ance Company's coverage. Id.

214. 185 Ga. App. 159, 363 S.E.2d 583 (1987).
215. Id. at 159, 363 S.E.2d at 583.
216. Id.
217. Id.
218. Id. at 160, 363 S.E.2d at 584.
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ing assessed attorney fees. 11 Six months later, Mr. Farrar filed a request
with the Board for an interlocutory order seeking continuation of the at-
torney fees pursuant to the March 31, 1986 award.22 The award ordered
the employer to pay Farrar $2,500, which was twenty-five percent of the
$10,000 settlement amount.2 2 1

The court of appeals agreed with the Board that Farrar was entitled to
the $2,500 as assessed attorney fees.222 The court rejected the employer/
insurer's argument that the settlement award was final because the stipu-
lated settlement did not address the issue of attorney fees under the
March 31, 1986 award and Farrar himself was a stranger to the settle-
ment negotiations.2 2 3 Farrar did not sign the settlement agreement, he
was not aware of its existence, and he never received a copy of the settle-
ment papers.22' Farrar properly argued that the negotiations and settle-
ment that the new attorney and the claimant reached was an ex-parte act
slicing into his vested property rights, i.e., his attorney fees.2 2 5

IX. STATUTE OF LIMITATIONS

During the survey period, the court of appeals continued to erode the
statute of limitations for change in condition claims, relying upon the
"potentially due" language in Holt's Bakery v. Hutchinson.2 2 In Holt's
Bakery, the court ruled that when evidence exists to support a finding
that a claimant was "potentially due" other income benefits at the time of
the compensable injury and the employer had not paid the benefits, then
the two year statute of limitations for change in condition claims in Offi-
cial Code of Georgia Annotated section 34-9-104(b).2 . is inapplicable.2 28

The court continued this trend in Metropolitian Atlanta Rapid
Transit Authority v. Ledbetter.2 Claimant injured his back in the
course of his employment in January 1982. Claimant received workers'

219. Id. at 159, 363 S.E.2d at 583.
220. Id.
221. Id. at 160, 363 S.E.2d at 584.
222. Id.
223. Id., 363 S.E.2d at 583-84.
224. Id., 363 S.E.2d at 584.
225. Bass v. Annandale at Suwanee, Inc., 187 Ga. App. 209, 369 S.E.2d 529 (1987), also

involved circumstances in which claimant dismissed his attorney and then settled the case,
although the A.L.J. awarded assessed attorney fees prior to settlement. The court applied
the Don Mac Golf Shaping Co. v. Register, 185 Ga. App. 159, 363 S.E.2d 583 (1987), analysis
and granted the attorney one-third of the settlement proceeds. 187 Ga. App. at 210, 369
S.E.2d at 530.

226. 177 Ga. App. 154, 160-61, 338 S.E.2d 742, 748-49 (1985).
227. O.C.G.A. § 34-9-104(b) (1988).
228. 177 Ga. App. at 160, 338 S.E.2d at 748.
229. 184 Ga. App. 518, 361 S.E.2d 878 (1987).
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compensation benefits for two weeks and then returned to work.2 30 Claim-
ant made no further claim for benefits until April 22, 1985, when he re-
quested a hearing on a change in condition claim for permanent partial
disability.2  The employer raised the statute of limitations defense, but
the A.L.J. gave claimant a twenty percent rating that the full board and
superior court adopted. 32

The court of appeals upheld the award of benefits, noting that as claim-
ant had continued back problems from his work injury of 1982 and had
some degree of permanent partial disability, the WC-2, suspending pay-
ment of income benefits in 1982, did not represent the final payment of
income benefits "due. 2 33 The court, relying upon Holt's Bakery noted
that "potentially due" did not mean that the type of disability may arise
in the future, but rather, that there is evidence that the type of disability
existed at the time of the injury, although claimant made no claim for
it 2 3' The court could not disregard the plain language of the legislature in
Official Code of Georgia Annotated section 34-9-104(b) 3 5 that a party
may apply for a change in condition two years from the date of final pay-
ment of "income benefits due" under this chapter.23s The court thus de-
nied the employer/insurer's statute of limitations defense and ordered the
employer to pay benefits. 37

Justice v. R.D.C., Inc.38 addressed the same issue. Claimant received a
disability rating to her shoulder seven years after the accident, five years
after last payment of income benefits, and four years after the Board had
assigned a disability rating to claimant's wrist.23 The employer and in-
surer vehemently argued that Official Code of Georgia Annotated section
34-9-104 barred the claim.2 0 The court of appeals again, however, relied
upon Holt's Bakery, holding that evidence existed to support a finding

230. Id. at 518, 361 S.E.2d at 879.
231. Id.
232. Id.
233. Id. at 519, 361 S.E.2d at 879.
234. Id.
235. O.C.G.A. § 34-9-104(b) (1988).
236. 184 Ga. App. at 519, 361 S.E.2d at 879.
237. Id. Judge Deen presented an eloquent dissent, "[b]ecause the majority opinion has

mortally wounded the limitation period for filing a change in condition claim, I offer this
dissent as a eulogy for O.C.G.A. § 34-9-104(b)." He attacked the validity of Holt's Bakery,
urging a narrower definition of the word "due" in O.C.G.A. § 34-9-104, noting that every
conceivable purpose for statute of limitations was defeated by the ruling as a worker could
wait ten or twenty or thirty or even fifty years under the holding of Holt' Bakery before
filing a change in condition claim. 184 Ga. App. at 519-20, 361 S.E.2d at 879 (Deen, P.J.,
dissenting).

238. 187 Ga. App. 198, 369 S.E.2d 493 (1988).
239. Id. at 198, 369 S.E.2d at 494.
240. Id. at 199, 369 S.E.2d at 494; O.C.G.A. § 34-9-104 (1988).
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that other income benefits were "potentially due" claimant at the time
the compensable injury occurred, and since the employer had not paid
the benefits, the statute did not apply.2" Thus, the erosion of Official
Code of Georgia Annotated section 34-9-104 continues.

In Jackson v. Peachtree Housing Division of C.O. Smith Industries,4 '
the court again avoided the statute of limitations, this time with a differ-
ent twist. Claimant suffered a compensable injury to his back on Febru-
ary 25, 1980, and claimant's employer paid claimant income benefits be-
ginning on that date.""8 On August 21, 1980, the employer suspended
benefits pursuant to a WC-2 form the employer filed on August 13, 1980,
stating that claimant was able to return to work.2" The A.L.J. deter-
mined that the employer had "properly suspended" claimant's benefits.2 8

Claimant attempted other legal maneuvers, including possible settlement,
but no one took further action in the case until October 1985. 26 At that
time, claimant requested a hearing to consider, among other issues, a
change in condition.2 47 The employer/insurer defended the change in con-
dition request on the ground that the two year statute of limitations
barred the request. The A.L.J. ruled that time did not bar the change in
condition request, but rather claimant had not undergone a change in
condition because he continued to perform work as a tractor driver as
well as perform other activities.4s The full board adopted the award, but
the superior court reversed the Board award, ruling that time barred
claimant's request for a change in condition under Official Code of Geor-
gia Annotated section 34-9-104(b).24

The court of appeals reversed, however, noting that the employer/in-
surer had not made final payment of the income benefits due.2" In so
ruling, the court of appeals relied upon Official Code of Georgia Anno-
tated section'34-9-221(i),216 which requires employers to file a notice with

241. 187 Ga. App. at 199-200, 369 S.E.2d at 495.
242. 187 Ga. App. 612, 371 S.E.2d 112 (1988).
243. Id. at 612, 371 S.E.2d at 113.
244. Id.
245. Id.
246. Id. at 612-13, 371 S.E.2d at 113.
247. Id. at 613, 371 S.E.2d at 113.
248. Id.
249. Id.; O.C.G.A. § 34-9-104(b) (1988).
250. 187 Ga. App. at 614, 371 S.E.2d at 114-15.
251. O.C.G.A. § 34-9-221(i) (1988).

Where compensation is being paid with or without an award and an employer and
insurer elects to controvert on the grounds of a change of condition or newly dis-
covered evidence, the employer shall, not later than ten days prior to the due date
of the first omitted payment of income benefits, file with the Board and the em-
ployee or beneficiary a notice to controvert the claim in the manner prescribed by
the Board.
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the board within "ten days prior to the due date of the first omitted pay-
ment of income benefits" when they are suspending payments for a
change in condition."2 The employer/ insurer had not given claimant ten
days notice before the employer/insurer suspended claimant's benefits.
The court ruled that a WC-2 form, which the employer had filed on Au-
gust 13, 1980, suspended the income benefits on August 21, 1980, and
thus the employer had suspended the benefits two days premature.2 " The
employer/insurer did not make the final payment of income benefits
"due," because the statute entitled claimant to the additional two days of
income benefits, therefore, the two year statute of limitations period pur-
suant to Holt's Bakery had not run." 4 The court rejected the employer/
insurer's contention that the Board was estopped from ruling that the
employer still owed claimant benefits under the Act because the Board
initially found that the suspension of claimant's income benefits was
proper.'" The court noted that the full Board gave no consideration
whatsoever concerning whether the suspension of claimant's benefits was
proper in accordance with this code section, as the focus of the Board was
on claimant's disability.2 56

The employer/insurer further argued that it did not owe the benefits
under the Act because medical evidence showed that claimant was no
longer disabled after August 1, 1980 and also, that the statute of limita-
tions had run because claimant had received benefits up until August 21,
1980 (more than the ten day period)."" The court disregarded this, noting
that the Act requires ten days notice before suspension of benefits.26

8 The
court stated that notice of the suspension was the key, not whether the
employer/insurer had the right to suspend benefits.259 Even though the
evidence showed that claimant was capable of working, the court, how-
ever, ruled that the superior court did not err in affirming that portion of
the Board's order denying claimant's request for a change in condition. 60

Id.
252. 187 Ga. App. at 614, 371 S.E.2d at 114 (quoting O.C.G.A. § 34-9-221(i) (1988)).
253. Id.
254. Id.
255. Id. at 614-15, 371 S.E.2d at 115.
256. Id.
257. Id. at 615, 371 S.E.2d at 115.
258. Id.
259. Id.
260. Id.
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X. PROCEDURE

A. Simon Says

The children's game known as "Simon Says" comes readily to mind
with respect to two particular cases 6 ' and, perhaps other cases,' 6 review-
ing the approaches taken by the State Board of Workers' Compensation
and the court of appeals.

In Carrollton Coca-Cola Bottling Co. v. Mozley,2s3 the issue was
whether the employee's fatal heart attack was compensable. 2

" The em-
ployer submitted an autopsy report and claimant did not tender any
medical evidence to support the claim.2'" The A.L.J. ruled in favor of the
employer.2" The full board remanded the case, ruling that the A.L.J.
should afford claimant an additional sixty days to submit medical evi-
dence to support the claim."' In granting this extension, the Board stated
that its approval was necessary for any further extensions.'" Claimant
did not submit any medical evidence within those sixty days and the
Board approved an extension.'" The sixty days ran on December 23,
1985, but the A.L.J. granted an extension in February, giving claimant
until March 1 to tender additional medical evidence. 70 Claimant ten-
dered medical evidence on February 28 in the form of reports of six phy-
sicians responding to a hypothetical question that claimant's counsel pro-
pounded . 1 The first procedural question concerned the timeliness of the
submission of the medical evidence. 27 ' The second procedural question
concerned the effect of claimant's failure to answer requests for admis-
sion.27 The Board ruled in favor of claimant on both issues and awarded
benefits."4 The superior court upheld the decision, and the court of ap-

261. Carrollton Coca-Cola Bottling Co. v. Mozley, 186 Ga. App. 730, 368 S.E.2d 371
(1988) and Davis v. Union Camp Corp., 188 Ga. App. 36, 371 S.E.2d 898 (1988).

262. See Carpet Transport, Inc. v. Pittman, 187 Ga. App. 463, 370 S.E2d 651, discussed
infra text accompanying note 337. See also International Energy Structures v. Finley, 187
Ga. App. 416, 370 S.E.2d 523 (1988) discussed infra text accompanying note 325; Dougherty
County Board of Education v. Lundy, 183 Ga. App. 550, 359 S.E.2d 403 (1988) discussed
infra text accompanying note 344.

263. 186 Ga. App. 730, 368 S.E.2d 371 (1988).
264. Id. at 730, 368 S.E.2d at 371.
265. Id. at 731, 368 S.E.2d at 372.
266. Id.
267. Id., 368 S.E.2d at 373.
268. Id.
269. Id.
270. Id.
271. Id.
272. Id. at 732, 368 S.E.2d at 373.
273. Id. at 733, 368 S.E.2d at 374.
274. Id. at 732, 368 S.E.2d at 373.
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peals affirmed," The court of appeals cited the wide discretion that the
Board has in governing its own proceedings and, even though the Board
did not formally grant an extension allowing claimant to submit medical
evidence, the Board ratified the A.L.J.'s time extension by considering
that evidence .17  Furthermore, the court indicated that the employer
could not show harm because the employer had the opportunity to cross-
examine the physicians who authored those medical reports.2"

The court dispensed with the issue of claimant's failure to respond to
the request for admissions on two grounds.2 7 First, the court noted that
the employer did not tender the requests as evidence until the full Board
opened the record for the submission of additional medical evidence, and
that the employer's requests for admissions were not medical evidence."
Second, the court noted that the requests themselves referred to "claim-
ant's" heart attAck, but claimant's deceased husband, the employee, sus-
tained the heart attack, not claimant.'" 0 The court certainly used a
stricter standard in interpreting the employer's requests to admit, but ap-
plied a much looser standard in regard to the extension of time issue and
the evaluation of the medical reports.2 1

In Davis v. Union Camp Corp.,282 one issue was whether claimant's in-
jury entitled him to workers' compensation benefits during the time in
which claimant was under a salary continuation plan.28

3 Claimant re-
ceived his weekly wage of $328 rather than his $135 in weekly workers'
compensation benefits.284 The court ruled that claimant's injury entitled
him to both!285 The court prefaced its analysis of this issue with the
phrase "strangely enough," and the author submits that the court's analy-
sis borders on strange."" Instead of typing on the relevant form the words
"employee elects to receive salary in lieu of weekly benefits," the em-

275. Id. at 730, 368 S.E.2d at 372.
276. Id. at 732, 368 S.E.2d at 373. The two dissenters argued that the Board simply did

not have authority under the circumstances to grant the extension nor to validate the exten-
sion granted by the Administrative Law Judge. 186 Ga. App. at 734, 368 S.E.2d at 375
(Deen, P.J., dissenting).

277. Id. at 733, 368 S.E.2d at 374.
278. Id.
279. Id.
280. Id. at 731-32, 368 S.E.2d at 373. It was acknowledged that there were numerous

errors and omissions in the hypothetical presented to the six physicians and that none of
the physicians had actually examined Mozley. The court concluded that any harm in this
regard was cured by the employer's cross-examination. Id. at 732, 368 S.E.2d at 373.

281. Id. at 733, 368 S.E.2d at 374.
282. 188 Ga. App. 36, 371 S.E.2d 898 (1988).
283. Id. at 36, 371 S.E.2d at 899.
284. Id. at 40, 371 S.E.2d at 902 (Sognier, J., dissenting).
285. Id. at 38, 371 S.E.2d at 900.
286. Id. at 37, 371 S.E.2d at 899.
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ployer typed "salary continued."2 87 The majority reasoned that no one
made a disclosure to the Board suggesting that claimant had made an
election, and claimant testified that no one ever asked him to make an
election concerning whether claimant wanted to receive his $135 statutory
weekly benefit or his $328 salary continuation plan.2 8 Maybe a claimant
exists who would have elected the lesser amount, and maybe Davis is that
one claimant, but this author respectfully submits that the court of ap-
peals was overly technical here to the point of absurdity and that the
doctrine of substantial compliance, which the dissent asserts, is the more
rational view. 8 9

B. Duties of the Administrative Law Judge and Board

In several instances, the court of appeals has remanded cases with spe-
cific instructions relative to overlooked duties. A brief summary may be
helpful.

In Carrollton Coca-Cola Bottling Co. v. Brown2
1
0 there were three is-

sues concerning: (1) the employer's request for a change of physicians, (2)
the employer's request for suspension of benefits for failure to cooperate
with rehabilitation, and (3) the employer's request for termination of ben-
efits based upon claimant's change in condition. 29 1 Both the A.L.J. and
the full Board ruled on the first two issues, but neither addressed the
change in condition issue. 2" Claimant presented considerable evidence
concerning his total inability to work, including possible drug depen-
dency, psychological problems, four back operations, and fears of suicide.
The employer presented evidence from an investigator suggesting that
claimant actually performed work.2

9
3 The court of appeals remanded the

case for the Board's reconsideration of this issue.294 The absence of a
finding on the issue was not tantamount to a negative finding because of
the dispute in the evidence.2"

In Hopkins v. Martin,2 1 the only two issues for the court to determine
were the identity of claimant's employer and whether claimant and his

287. Id., 371 S.E.2d at 900.
288. Id.
289. The dissent indicated that the employer had substantially complied with the provi-

sions in regard to the filing of forms and that the result of the majority is clearly unjust
enrichment. Id. at 40-41, 371 S.E.2d at 902 (Sognier, J., dissenting).

290. 185 Ga. App. 588, 365 S.E.2d 143 (1988).
291. Id. at 588, 365 S.E.2d at 144.
292. Id. at 591, 365 S.E.2d at 146.
293. Id. at 591-92, 365 S.E.2d at 146-47.
294. Id. at 594, 365 S.E.2d at 149.
295. Id.
296. 185 Ga. App. 752, 365 S.E.2d 544 (1988).
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employer were subject to the Workers' Compensation Act.2 7 The Board
determined the employer's identity, but failed to indicate that the em-
ployer was subject to the Act.2" The Board held that the appellant's
mere status as an employer of the employee is not determinative of the
employer's liability.2 9 The court remanded the case on that issue.""

In VMW, Inc. v. Foster,"" the court chided the Board. The court indi-
cated that there were three motions pending before the Board on which
the Board had not expressly ruled.102 Those included the employer's mo-
tion to quash a notice to take deposition, a motion to quash and suppress
the deposition, and claimant's motion to permit newly-discovered evi-
dence."0 The court noted that the Board's perfunctory order was sparse
and did not in any decipherable way rule on the motions. The court di-
rected the Board to do so.104

In Jackson v. William L. Bonnell Co., 30 the A.L.J. ruled that claim-
ant's injury to a trapezius muscle triggered psychological symptoms
preventing claimant from performing her job duties. 0' The full Board,
however, found that claimant was physically able to perform the duties of
a driller. 07 The court of appeals remanded on the basis that the Board's
finding that claimant's physical condition had improved did not address
the crucial issue of whether claimant's psychological condition stems from
claimant's compensable injury and whether claimant is disabled as a re-
sult of that condition.308

C. Penalties

In Owen of Georgia, Inc. v. Waugaman,809 the court of appeals applied
its holding in McLean Trucking Co. v. Florence,10 retrospectively."' The
employer appealed the initial decision of the Board twenty-eight days af-
ter its issuance and when the full board affirmed the award, the employer

297. Id. at 753, 365 S.E.2d at 544; O.C.G.A. §§ 34-9-1 to -367 (1988).
298. 185 Ga. App. at 752, 365 S.E.2d at 545.
299. Id.
300. Id. at 754, 365 S.E.2d at 545.
301. 185 Ga. App. 405, 364 S.E.2d 301 (1987).
302. Id. at 406, 365 S.E.2d at 302.
303. Id.
304. Id.
305. 183 Ga. App. 777, 359 S.E.2d 919 (1987).
306. Id. at 777, 359 S.E.2d at 919.
307. Id.
308. Id. o
309. 185 Ga. App. 827, 366 S.E.2d 173 (1988).
310. 179 Ga. App. 514, 347 S.E.2d 333 (1986).
311. 185 Ga. App. at 828, 366 S.E.2d at 174.
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paid the benefits within twenty days after the later award s.3 " Later,
claimant requested and received the statutory twenty percent penalty be-
cause the employer did not pay the benefits within twenty days of the
initial A.L.J. award pursuant to the holding in McLean.""3

D. Jurisdiction for Accidents Outside the State of Georgia

Official Code of Georgia Annotated section 34-9-242314 controls the
Board's jurisdiction over accidents occurring outside the State of Georgia.
Many have assumed that this provision applies to all accidents occurring
outside the state. Generally, employers read the operative phrase "while
the employee is employed elsewhere than in this state" to mean while the
employee is working elsewhere than in this state. In Guinn v. Conwood
Corp.,15 however, the court of appeals declared this interpretation incor-
rect and too restrictive, 16 The court interpreted "employed elsewhere
than in this state" to mean when the principal locality of the employment
relationship is "elsewhere than in this state. 3 17 Hence, if an accident oc-
curs outside of the State of Georgia, but the principal locality of the em-
ployment relationship is in Georgia, then the Board has jurisdiction s.3 1 If

an accident occurs outside of the State of Georgia, and the principal lo-
cality of the employment relationship is outside the State of Georgia,
then the Board must make further inquiry pursuant to this code provi-
sion to determine whether the Board has jurisdiction.319 The court of ap-
peals has changed what appeared to be a very clear and easily determined
threshold into a more complicated construction and determination. The
simple and straight-forward construction of the word "employed" in this
context has been "worked," but the court of appeals has chosen to com-
plicate the phrase by declaring that the phrase refers to "principal local-
ity of the employment relationship.3 2 0 While the court's interpretation
may have been beneficial to Mr. Guinn in seeking Georgia jurisdiction,

312. Id. at 827, 366 S.E.2d at 174.
313. Id.
314. O.C.G.A. § 34-9-242 (1988) provides in part:

In the event an accident occurs while the employee is employed elsewhere than in
this state, which accident would entitle him or his dependents to compensation if
it had occurred in this state, the employee ... shall be entitled to compensation
if the contract of employment was made in this state and if the employer's place
of business or the residence of the employee is in this state unless the contract of
employment was expressly for service exclusively outside of this state.

315. 185 Ga. App. 41, 363 S.E.2d 271 (1987).
316. Id. at 46, 363 S.E.2d at 275.
317. Id.
318. Id. at 47, 363 S.E.2d at 276.
319. Id.
320. Id.
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the interpretation brings a needless complication to a previously clear
statute.

E. Right to Hearing

In Miller v. Brunswick Pulp & Paper Co.,321 claimant's attorney re-
quested a hearing concerning the amount of permanent partial disabil-
ity.82" In response to the attorney's request, the A.L.J. issued an order
requiring claimant to submit medical evidence supporting his claim.32 s

"The appellant complied with this order; and without holding a hearing,
the A.L.J. subsequently issued an order denying the claim for additional
permanent partial disability benefits." 2 ' The court of appeals held that
the Official Code of Georgia Annotated section 34-9-100(c) and the Geor-
gia Constitution's guarantee of due process entitled the claimant to a
hearing on his claim.38

The same is not true, however, in regard to a request for an advance. In
International Energy Structures v. Fennelly,"2 I claimant, through coun-
sel, requested an advance for medical expenses unrelated to his injury
and for a used car.827 Claimant's application in support of his request was
unsworn and claimant submitted no other documentation. 28 The em-
ployer objected to the application, arguing that claimant failed to submit
affidavits and documentation pursuant to Board Rule 222 and requested
a hearing to consider the merits of claimant's application.3 2 Without
holding a hearing, the full board awarded the lump sum advance. 30 The
court of appeals stated that the employer is not necessarily entitled to a
hearing, but the court reversed on the basis that competent proof did not
support the award.381

F. Untimely Appeal

In Forsyth County Board of Education v. Trusty,332 the A.L.J. issued
an award on December 3, 1985 and "[allthough the appellee's counsel had

321. 184 Ga. App. 172, 360 S.E.2d 754 (1987).
322. Id. at 172, 360 S.E.2d at 755.
323. Id.
324. Id.
325. Id.; O.C.G.A. § 34-9-100(c) (1988); Ga. Const. art. 1, § I, pts. I, IV.
326. 187 Ga. App. 416, 370 S.E.2d 523 (1988).
327. Id. at 416, 370 S.E.2d at 523.
328. Id., 370 S.E.2d at 523.
329. Id., 370 S.E.2d at 524.
330. Id.
331. Id. at 417, 370 S.E.2d at 524. See generally Johnson v. Atlanta Dairies Coop., 172

Ga. App. 403, 323 S.E.2d 185 (1984).
332. 187 Ga. App. 470, 370 S.E.2d 793 (1988).
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recently notified the A.L.J. of a change of address for counsel, a copy of
the award was sent to counsel's old address." ' On December 10, counsel
received a copy in the mail. "An appeal to the full board, filed January 3,
1986, was held untimely."33' The superior court held that notice was not
perfected until December 10 upon counsel's receipt of a copy of the award
and that the then thirty-day period for filing of an appeal ran from the
date of receipt. The court of appeals reversed.3 The court noted that
there "would certainly be virtue in a statutory requirement that notice be
sent to counsel as well as to the parties, [but] the legislature has not [yet]
enacted one."3ss The time for appeal runs from the date of the issuance of
the award and, on that basis, the appeal was untimely.331

G. Newly Discovered Evidence

In Carpet Transport, Inc. v. Pittman,3 8 the court of appeals clarified
the confusion the court created regarding the basis upon which an em-
ployer could controvert a claim pursuant to Official Code of Georgia An-
notated section 34-9-221(h).58 9 Previously, in Cagle's, Inc. v. Kitchens,'3 4 0

the court of appeals effectively removed section 34-9-221(h) from the
code."" The court ruled that no one should regard the section as a statute
of limitations, and that if the employer failed to file timely the notice to
controvert, i.e., within sixty days, then the employer might be subject to
punitive attorney fees, but the employer could nonetheless controvert the
claim. 2 In Pittman, the court recognized that it had over-stepped its
bounds. The court specifically overruled Cagle's "insofar as it holds that
O.C.G.A. § 34-9-221(h) is not a sixty-day statute of limitation, the run-
ning of which results in a limitation as to the grounds upon which the
employer/insurer can rely to controvert continued compensation. 3 4 3 The
decision in Pittman is clearly the correct one and reinstates a specific and
clear code provision that the court of appeals had effectively deleted from

333. Id. at 470, 370 S.E.2d at 794.
334. Id.
335. Id.
336. Id. at 471, 370 S.E.2d at 795.
337. Id.
338. 187 Ga. App. 463, 370 S.E.2d 651 (1988).
339. Id. at 464, 370 S.E.2d at 653; O.C.G.A. § 34-9-221(h) (1988). This code provision

provides: "Where compensation is being paid without an award, the right to compensation
shall not be controverted except upon the grounds of change in condition or newly discov-
ered evidence unless notice to controvert is filed with the Board within sixty days of the due
date of first payment of compensation."

340. 172 Ga. App. 698, 324 S.E.2d 550 (1984).
341. Id. at 699, 361 S.E.2d at 550.
342. Id. at 699-700, 361 S.E.2d at 551.
343. 187 Ga. App. at 468, 370 S.E.2d at 655.
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the law. 8"
In Dougherty County Board of Education v. Lundy,84 the court ad-

dressed the issue of whether a person whom the Board appointed to serve
temporarily on the Board as a deputy director pursuant to Official Code
of Georgia Annotated section 34-9-478 6 must meet the qualifications of a
regular director of the Board selected by the Governor pursuant to Offi-
cial Code of Georgia Annotated sections 34-9-40 and 42.7' The full board
issued an award on June 5, 1986.8 Two directors, "acting director" Cal-
vin B. Southard, an A.L.J., and the executive assistant to the Board
signed the Board's June 5 award.849 The Board appointed Southard act-
ing director to sit in for the absent employee-representative director.30

On motion for reconsideration, the Board, with the employee-representa-
tive participating in the place of Southard, issued a revised order to "cor-
rect an apparent error" and vacated the June 5 award. 51 The Board then
changed its opinion and adopted the A.L.J.'s decision awarding bene-
fits." ' The court of appeals said very clearly that the Board could not do
that. 58 Nothing was wrong with Southard's appointment and the Board
exceeded its authority in reconsidering an apparent error, which was not
an error at all 8"

XI. NOTICE

Once more, the courts have indicated that it is very difficult for the
employer/insurer to prevail on a notice defense. In Gossage v. City of
Dalton Fire Department,835 claimant was a fireman with a history of back
problems.8" On January 31, 1985, while inspecting a chemical warehouse,
claimant "sneezed violently" and felt a sudden pain in his back.85 7 Eight
days later claimant visited his personal physician who hospitalized claim-
ant for a herniated lumbar disc, which resulted from claimant's sneeze on

344. See generally J. HRS & R. POmE, GEORGIA WORKERS' COMPENSATION LAW AND
PRACTICE § 20-8 (2d ed. 1981).

345. 183 Ga. App. 550, 359 S.E.2d 403 (1987).
346. O.C.G.A. § 34-9-47 (1988).
347. Id. at 551, 359 S.E.2d at 405; O.C.G.A. §§ 34-9-40, -42 (1988).
348. Id. at 550, 359 S.E.2d at 404.
349. Id.
350. Id.
351. Id.
352. Id. at 551, 359 S.E.2d at 404.
353. Id. at 553, 359 S.E.2d at 406.
354. Id. at 552-53, 359 S.E.2d at 406.
355. 257 Ga. 430, 360 S.E.2d 249 (1987).
356. Id. at 430, 360 S.E.2d at 250.
357. Id.
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January 31.06 The day the hospital admitted claimant, he left a message
for his supervisor that he had "sneezed and hurt [his] back." 58 " Claimant
did not give his employer notice that the injury resulted from claimant's
sneeze while on the job until after the thirty-day period of Official Code
of Georgia Annotated section 34-9-803" had lapsed.

The court of appeals upheld3" the employer/insurer's notice defense,
but the supreme court reversed.31 The supreme court ruled that while
the employee must inform his employer in a timely manner of the acci-
dent or injury in order to satisfy the notice requirements, the employee
does not have to state that the accident or injury occurred on the job
because at times it is unclear whether the injury is job-related. 6s In this
case, claimant put his employer on notice of the injury in a timely man-
ner by stating that he had sneezed and hurt his back, and the employer,
therefore, had the opportunity to make additional inquiries related to the
injury if the employer cared to do so."'

In William L. Bonnell Co. v. McKoon,368 however, the court of appeals
actually upheld a notice defense.'" On October 8, 1984, claimant began
experiencing shoulder pain while at work, but did not inform his em-
ployer about his pain at that time and continued to work." 7 Claimant
then consulted a physician who told claimant he had bursitis. The follow-
ing day, claimant informed his superintendent that his shoulder was
bothering him and that his physician diagnosed him as having bursitis.868

Claimant gave no indication that the condition was work-related.36" In-
deed, claimant himself testified that at that time claimant was unsure
whether he had suffered a work-related injury.870 In January 1985, claim-
ant's physician referred claimant to Dr. Powell who made a diagnosis of
arthritis and scheduled claimant for arthroscopic surgery.871 Dr. Powell
performed this surgery in March. After the procedure, claimant's pain
persisted and Dr. Powell referred claimant to another physician."7 The

358. Id.
359. Id.
360. O.C.G.A. § 34-9-80 (1988).
361. 257 Ga. at 430, 360 S.E.2d at 250.
362. Id.
363. Id. at 431, 360 S.E.2d at 250.
364. Id.
365. 184 Ga. App. 516, 361 S.E.2d 680 (1987).
366. Id. at 518, 361 S.E.2d at 681.
367. Id. at 516, 361 S.E.2d at 680.
368. Id.
369. Id.
370. Id.
371. Id.
372. Id., 361 S.E.2d at 680-81.
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last day that claimant worked for the employer was January 17, 1985,
when claimant left work early because his mother was having surgery. 73

On April 8, 1985, claimant's attorney notified the employer that in De-
cember 1984 claimant was injured on-the-job while lifting heavy metal.""'

The A.L.J. denied the claim on the basis that claimant failed to give
proper notice of his injury.37 The Board reversed, finding that claimant's
work aggravated his chronic pre-existing shoulder condition and that
claimant suffered a compensable injury.3 6 The Board also found that
claimant provided the employer "sufficient notice of the possibility of a
compensable injury so as to allow a reasonable investigation if the em-
ployer chose to do so."13 The superior court affirmed this ruling, but the
court of appeals reversed. 7

8 The court of appeals held that claimant had
testified that as of January 30, 1985 claimant was unaware that he had
suffered any accident or injury. 7' Even on February 17, 1985, claimant's
own physician was unsure of the genesis of claimant's shoulder pain."*
The court stated that it was "illogical and unreasonable to require an
employee to give notice of an injury when the employee has not yet
learned of the existence of the injury" and that it is likewise "illogical and
unreasonable to hold that an employer has sufficient notice of the exis-
tence of an injury that has not yet been discovered by either the em-
ployee or his treating physician."3 81 Thus, as a matter of law, the em-
ployer's knowledge of bursitis was insufficient to constitute notice of a
workers' compensation claim.38 ' The court of appeals remanded the case
to the Board to determine when claimant obtained knowledge that he
may have suffered a compensable injury that would have determined
whether the notice given on April 8, 1985 was timely."

XII. OCCUPATIONAL DISEASES

In Fulton-Dekalb Hospital Authority v. Bishop,3 " the court considered
the issue of whether an emergency medical technician could recover work-
ers' compensation benefits after contracting hepatitis B, an infectious vi-

373. Id., 361 S.E.2d at 681.
374. Id.
375. Id.
376. Id. at 516-17, 361 S.E.2d at 681.
377. Id. at 517, 361 S.E.2d at 681.
378. Id. at 518, 361 S.E.2d at 682.
379. Id. at 517, 361 S.E.2d at 681.
380. Id.
381. Id., 361 S.E.2d at 681.
382. Id. at 518, 361 S.E.2d at 681-82.
383. Id., 361 S.E.2d at 682.
384. 185 Ga. App. 771, 365 S.E.2d 549 (1988).
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ral disease, under the theory that hepatitis B was an occupational dis-
ease.3ss The court rejected claimant's contentions of compensability,
holding that claimant had failed to meet the five criteria that claimant
must meet before the Board can deem a disease an occupational dis-
ease. s5 In Bishop, the A.L.J. had awarded claimant benefits, and both the
full board and the superior court affirmed.3 1  The court of appeals re-
versed, noting that the employer submitted a letter from the Director of
the Clinical Laboratory and Associate Chief of Pathology and Laboratory
Medicine at Grady Hospital asserting that hepatitis B is a very common
viral disease, that may infect a person a number of different ways."' The
director's letter also indicated that hepatitis B is an ordinary disease of
life to which the general public is exposed and that an employee may
have substantial exposure outside the scope of employment s.3

" The direc-
tor concluded that a "contraction cannot be linked exclusively to any par-
ticular activity or employment.""'

Although claimant testified that his work placed him in close contact
with the bodily fluids of other people, claimant "presented no evidence
that any of the persons with whom he had work contact during the incu-
bation period for hepatitis B was a contagious carrier or a victim of the
disease."391 The court, in reversing, ruled that claimant failed to show
that the disease was not of a character to which the employee may have
had substantial exposure outside of his employment and that the disease
was not an ordinary disease of life to which the general public is
exposed.3"

385. Id. at 771, 365 S.E.2d at 549.
386. Id. at 772, 365 S.E.2d at 550. The five criteria are as follows:

(i) A direct causal connection between the conditions under which the work is
performed and the disease;
(ii) That the disease follows as a natural incident of exposure by reason of the
employment;
(iii) That the disease is not of a character to which the employee may have had
substantial exposure outside of the employment;
(iv) That the disease is not an ordinary disease of life to which the general public
is exposed;
(v) That the disease must appear to have its origin in a risk connected with the
employment and to have flowed from that source as a natural consequence.

Id. at 771, 365 S.E.2d at 549-50 (quoting O.C.G.A. § 34-9-280(2) (1988)).
387. Id., 365 S.E.2d at 549.
388. Id. at 771-72, 365 S.E.2d at 549-50.
389. Id.
390. Id. at 772, 365 S.E.2d at 550.
391. Id.
392. Id.
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