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I. INTRODUCTION

At the heart of representative democracy is the notion that those who
undertake the privilege of government service are accountable to the peo-
ple. This is not merely an ideal; indeed, one need only look to the Georgia
Constitution, which declares, "[p]ublic officers are the trustees and ser-
vants of the people and are at all times amenable to them."'

Public awareness of the operation of government can provide a neces-
sary check on the abuses of power that Montesquieu prophesied" and that
the public rediscovered during Watergate. Good government has become
increasingly synonymous with open government, and one means by which
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citizens can be informed about the daily workings of their government is
through what have become known as "sunshine laws" and "open records
laws. ' These laws generally attempt to statutorily reconcile two basic
and recurring themes. First, public awareness about the decision making
process is recognized as essential to the democratic process. Absolute
openness, however, ignores the realities of effective government that may
require protection from disclosures that threaten the decision process it-
self from invasions of privacy and other counterbalancing concerns.,

The Georgia Supreme Court, in reviewing Georgia's laws in this area,
succinctly stated the rationale for allowing citizen review of governmental
operations: "The purpose is not only to encourage public access to such
information in order that the public can evaluate the expenditure of pub-
lic funds and the efficient and proper functioning of its institutions, but
also to foster confidence in government through openness to the public."'

The 1988 session of the Georgia General Assembly resulted in the most
comprehensive revision of Georgia's Open Records7 and Open Meetings8
Acts since their inception. To fully understand the implication of these
amendments, the authors will review and analyze previous enactments
concerning open records and open meetings, judicial decisions interpret-
ing those statutes, and the impact of the 1988 amendments.

3. See generally Comment, Open Meetings Statutes: The Press Fights for the "Right to
Know," 75 HAv. L. REv. 1199 (1962); Wickham, Let the Sunshine In!, 68 Nw. U.L. REv. 480
(1973); Little & Tompkins, Open Government Laws: An Insider's View, 53 N.C.L. REv. 451
(1975); Sloat, Government in the Sunshine Act: A Danger of Overexposure, 14 HARV. J. ON

LEGIS. 620 (1977); Sentell, The Omen of "Openness" in Local Government Law, 13 GA. L.
REV. 97 (1978); Braverman & Heppler, A Practical Review of State Open Records Laws, 49
GEo. WASH. L. REv. 720 (1981).

4. Although it might not be empirically demonstrable, it seems intuitively certain
that openness produces better governmental programs, more efficiency in govern-
ment, and government more responsive to public interest and less susceptible to
corruption than does secrecy. A free, literate, and otherwise informed public
should ask for and should be satisfied with nothing less than openness in every
level of government.

Little & Tompkins, supra note 3, at 475.
5. For example, the work of the Constitutional Convention was done in secrecy. "The

debates were secret, and fortunately so, for criticism from without might have imperiled...
[the] work .... So great were the difficulties encountered from the divergent sentiments
and interests of different parts of the country. . . ." Comment, supra note 3, at 1202 n.18
(quoting 1 J. BRYcE, THE AMERICAN COMMONWEALTH 24 (2d ed. 1908)).

6. Athens Observer, Inc. v. Anderson, 245 Ga. 63, 66, 263 S.E.2d 128, 130 (1980).
7. Inspection of Public Records Act, No. 83, 1959 Ga. Laws 88 (codified as amended at

O.C.G.A. §§ 50-18-70 to -75 (1986 & Supp. 1988)).
8. Meetings Open to the Public Act, No. 1180, 1972 Ga. Laws 575 (codified as amended

at O.C.G.A. §§ 50-14-1 to -6 (1986 & Supp. 1988)).
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II. THE OPEN RECORDS ACT

A. Definition of Open Records

Since its origin in 1959' and continuing until the present,10 Georgia's
Open Records Act, by its own terms, has been extremely broad in requir-
ing disclosure of most public records:

All state, county, and municipal records, except those which by order of
a court of this state or by law are prohibited or specifically exempted
from being open to inspection by the general public, shall be open for a
personal inspection by any citizen of this state at a reasonable time and
place; and those in charge of such records shall not refuse this privilege
to any citizen."1

Prior to 1988, however, the Act failed to define what was meant by the
term "public record." The Georgia Supreme Court judicially defined the
term in Houston v. Rutledge,12 in which the court reviewed the dismissal
of a complaint filed by Columbus newspapers against a sheriff who had
refused access to files relating to the deaths of certain inmates.'8 The
sheriff contended that the files were not public records because they were
not prepared or maintained pursuant to statute but merely at the sheriff's
direction.1 The supreme court disagreed, concluding that:

[Diocuments, papers, and records prepared and maintained in the course
of the operation of a public office are "public records" within the mean-
ing of [the Open Records Act], and it is immaterial that such documents,
papers, and records were not required to be prepared and maintained
pursuant to a statute or ordinance."

The supreme court later rejected the view that in order to constitute a
"public record," a document must be a "written memorial of a completed
act" by a public official.' In Athens Observer, Inc. v. Anderson,'7 the
court held that a report on a university mathematics department that
school officials commissioned and a visiting committee rendered, repre-
sented the final analysis and recommendations by paid consultants to the

9. 1959 Ga. Laws 88.
10. O.C.G.A. §§ 50-18-70 to -75 (1986 & Supp. 1988).
11. 1959 Ga. Laws 88; 1982 Ga. Laws 1789; 1988 Ga. Laws 243 (currently codified at

O.C.G.A. § 50-18-70(b) (Supp. 1988)).
12. 237 Ga. 764, 229 S.E.2d 624 (1976).
13. Id. at 764, 229 S.E.2d at 625-26.
14. Id., 229 S.E.2d at 626.
15. Id. at 765, 229 S.E.2d at 626.
16. Athens Observer, Inc. v. Anderson, 245 Ga. 63, 64, 263 S.E.2d 128, 129 (1980).
17. 245 Ga. 63, 263 S.E.2d 128 (1980).

19881
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university and was a public document.18 To otherwise restrict the scope of
public records "would unduly suppress public access to information

"19

As long as a public agency maintains the document, it is a public record
no matter who prepares the document. In Macon Telegraph Publishing
Co. v. Board of Regents of the University System of Georgia,20 a newspa-
per sought all records and documents that revealed the athletic associa-
tion's income, expenses, assets, and liabilities.21 The trial court granted
summary judgment to defendant because the documents were not within
the definition of "public records" found in Houston v. Rutledge.22 The
supreme court, however, reversed since the intercollegiate athletic pro-
gram is a function of the state university and the maintenance of docu-
ments relating to the finances of the sports program "is an integral part
thereof." The court concluded that the requested documents were public
records under the Houston v. Rutledge analysis even though employees of
a private association prepared the documents.

The 1988 amendment to the Open Records Act for the first time pro-
vides a statutory definition of what is meant by the term "public record":
"As used in this article, the term 'public record' shall mean all docu-
ments, papers, letters, maps, books, tapes, photographs, or similar mate-
rial prepared and maintained or received in the course of the operation of
a public office or agency. "22 A public record, therefore, includes not only
documents generated by an agency but also certain documents that are
obtained by that agency from outside sources. In expanding upon the
Houston v. Rutledge definition, the legislature has recognized statutorily
what the Georgia Supreme Court has decided judicially. Regardless of
who actually prepares a document, once an agency receives and maintains
a document in its possession, the record is disclosable to the public unless
otherwise exempted from disclosure.

18. Id. at 64, 263 S.E.2d at 129.
19. Id. Following Athens Observer, the legislature amended the Open Meetings Act to

provide that "public records" were defined for purposes of that act to mean "those docu-
ments and writings which are prepared and kept as written memorials of a final action
taken by any such agency." 1980 Ga. Laws 1254, 1256. In Irvin v. Macon Tel. Publishing
Co., 253 Ga. 43, 316 S.E.2d 449 (1984), the supreme court again refused to adopt this nar-
rower definition for purposes of the Open Records Act. 253 Ga. at 43-44, 316 S.E.2d at 451.
This definition of a public record was deleted by the 1988 amendment to the Open Meetings
Law. 1988 Ga. Laws 235.

20. 256 Ga. 443, 350 S.E.2d 23 (1986).
21. Id. at 443, 350 S.E.2d at 24.
22. Id. at 444, 350 S.E.2d at 24.
23. Id. at 445, 350 S.E.2d at 25.
24. O.C.G.A. § 50-18-70(a) (Supp. 1988).
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B. Standing to Request Public Records

The 1988 amendment to the Open Records Act does not change previ-
ous statutory recognition that "any citizen of this state" has standing to
request inspection of any public record.2 Atchison v. Hospital Author-
ity 6 presented the Georgia Supreme Court with the issue of standing to
request inspection of a public document. Atchison involved a Florida
newspaper that employed a Georgia resident who attempted to inspect
the business telephone records of a public hospital. 8 The trial court de-
nied the resident's writ of mandamus on the ground that he was "only a
nominal plaintiff" acting in the real interest of the newspaper which was
not a citizen of Georgia.2' The supreme court reversed, holding that a
citizen of Georgia is not disqualified from exercising his rights under the
Open Records Act merely because he happens to be an employee of a
nonresident corporation and may share that information with that
nonresident.30

A citizen does not have to show any special interest to gain access to
records. In Northside Realty Associates v. Community Relations Com-
mission,1 a real estate brokerage firm sought documents and records
compiled by a city community relations commission that had investigated
certain real estate agents for compliance with the federal Fair Housing
Act.3 ' With respect to certain requested documents, the trial court found
that the brokerage firm had no right to inspect documents not specifically
related to the brokerage itself." The supreme court rejected the view that
the act required the brokerage to show some special or personal interest
in the public records before the court would order disclosure.'

C. Time and Cost to Produce Public Records

The Open Records Act initially provided citizens with a right to inspect
public records "at a reasonable time and place. . . ."5 The Act also pro-
vided that any person had the right to have reproductions made of any

25. Id. § 50-18-70(b).
26. 245 Ga. 494, 265 S.E.2d 801 (1980).
27. Id. at 494, 265 S.E.2d at 802.
28. Id.
29. Id.
30. Id. at 495, 265 S.E.2d at 802.
31. 240 Ga. 432, 241 S.E.2d 189 (1978).
32. Id. at 432-33, 241 S.E.2d at 190.
33. Id. at 434, 241 S.E.2d at 190.
34. Id., 241 S.E.2d at 191. The case was remanded to the trial court for an application of

the balancing test formulated in Houston v. Rutledge. Id. at 436, 241 S.E.2d at 191-92. See
infra notes 41-99 and accompanying text.

35. 1959 Ga. Laws 88.
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record while in the possession of its lawful custodian at an agreed upon
rate of compensation."

In 1982, the Legislature amended the Act to provide that the individual
in control of any public record has no more than three business days to
respond to a record request."' The 1988 amendments adopt the three bus-
iness day rule"' and, for the first time, set forth specific fees for copying
and retrieving records.9 Unless otherwise provided by law, an agency
may assess a uniform copying fee not to exceed twenty-five cents per page
as well as a reasonable charge for search and retrieval of documents.'0

D. Exceptions to Disclosure

Once a citizen has made a request for identifiable public records within
the possession of an official or agency, a "strong presumption" exists that
the agency should make the records available for inspection.4' The courts
have cast the burden upon the official or agency to explain why the offi-
cial or agency should not furnish the records.42 Statute has created and
case law has refined certain exemptions to public records disclosure.

Disclosures Prohibited by Law. In the original version of the Act,
the only public records deemed unavailable for inspection were those
"which by order of a court of this state or by law are prohibited from
being open to inspection by the general public .... ,,43 Subsequently,
several cases have addressed specific laws that prohibit disclosure of
agency documents.

In Morton v. Skrine," the court considered a request to inspect a
closed investigative file of the Composite State Board of Medical Examin-
ers.45 Under the governing laws, the Board 6 must report results of its
investigation into the fitness of a licensed physician only to the Board
and "no part of any such record shall be released for any purpose other
than a hearing before the board, nor shall such records be subject to sub-

36. Id. at 89.
37. 1982 Ga. Laws 1789, 1790.
38. O.C.G.A. § 50-18-70(c) (Supp. 1988).
39. Id. § 50-18-71(b) to (e).
40. Id.
41. Houston v. Rutledge, 237 Ga. 764, 766, 229 S.E.2d 624, 627 (1976) (Ingram, J.,

concurring).
42. Northside Realty Assocs. v. Community Relations Comm'n, 240 Ga. 432, 436, 241

S.E.2d 189, 191 (1978); Brown v. Minter, 243 Ga. 397, 398, 254 S.E.2d 326, 327, cert. denied,
444 U.S. 844 (1979).

43. 1959 Ga. Laws 88.
44. 242 Ga. 844, 252 S.E.2d 408 (1979).
45. Id. at 845, 252 S.E.2d at 410.
46. O.C.G.A. § 43-34-37(d) (1984 & Supp. 1988).
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poena.'1 7 The supreme court concluded that this specific statutory lan-
guage was an express "law" under the Open Records Act flatly prohibit-
ing the inspection of the Board's investigative file.48

The Georgia Supreme Court recently reviewed the Open Records Act to
determine whether the investigative materials of the "Atlanta Child
Murders" case are exempt from disclosure under various statutes. In
Napper v. Georgia Television Co.," the court recognized that while cer-
tain statutes explicitly prohibit disclosure of information, 0 the Open
Records Act may require authorities to disclose to the public information
incorporated into an investigative file that is later closed."' Additionally,
when a statute treats records as confidential but authorizes disclosure by
court order, an official or agency can make such disclosure under the
Open Records Act."' In the 1988 amendments to the Act, the Legislature
retained the exception to the disclosure of records when the law prohibits
or specifically exempts disclosure. 4

The Personal Privacy Exception. In 1967, a major amendment to
the Open Records Act provided an additional statutory exemption to dis-
closure and created a provision that would result in increased open
records litigation. That amendment stated in part: "The provisions of this
Act shall not be applicable to records that are specifically required by the
Federal Government to be kept confidential or to medical records and
similar files, the disclosure of which would be an invasion of personal
privacy.""

47. 242 Ga. at 847, 252 S.E.2d at 410 (citing GA. CoDE ANN. § 84-916(d) (Harrison 1977)
(currently codified at O.C.G.A. § 43-34-37(d) (1984 & Supp. 1988))).

48. Id. at 845-46, 252 S.E.2d at 410. A different conclusion was reached in Pensyl v.
Peach County, 252 Ga. 450, 314 S.E.2d 434 (1984), in which the court rejected an attempt
by local tax authorities to withhold ad valorem tax records after an open records request.
The tax authorities improperly relied upon O.C.G.A. § 48-6-43 as a law allegedly prohibiting
disclosure, since that section is limited to the confidentiality of intangible tax records rather
than ad valorem tax information. 252 Ga. at 451, 314 S.E.2d at 435.

49. 257 Ga. 156, 356 S.E.2d 640 (1987).
50. Id. at 166, 356 S.E.2d at 648 (citing O.C.G.A. § 16-11-64(b)(8) (1984) (prohibiting

publication of information gathered through wiretaps)).
51. Id at 165-67, 356 S.E.2d at 648-49 (citing O.C.G.A. § 40-3-24(d) (1985) (exempting

disclosure of motor vehicle registration information, unless a law enforcement officer re-
quests) and O.C.G.A. §§ 35-3-30 to -40 (1987) (authorizing release of criminal history record
information unless disclosure would constitute invasion of privacy)).

52. Id. at 166, 165-66, 356 S.E.2d at 648-50 (citing O.C.G.A. § 49-5-40 (1986) (disclosure
of files containing allegations of child abuse prohibited unless court considers disclosure
"necessary for resolution of an issue before it") and O.C.G.A. § 43-36-15 (1984) (permitting
disclosure of polygraph information pursuant to court order)).

53. 1988 Ga. Laws 244 (currently codified at O.C.G.A. § 50-18-70(b) (Supp. 1988)).
54. 1967 Ga. Laws 455. The legislature expanded this provision in 1972 to exempt disclo-

sure of the identity of any person who has furnished medical or similar information which
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MERCER LAW REVIEW

Athens Observer, Inc. v. Anderson" was the first case to extensively
address this personal privacy exception. Officials of the University of
Georgia commissioned a report relating to an evaluation of its mathemat-
ics department containing candid evaluations of personnel."" The su-
preme court rejected the university's contention that release of the report
would constitute an invasion of personal privacy under the Open Records
Act.' 7 In evaluating which documents are within the personal privacy ex-
clusion, the court determined that only those reports that included the
elements of the tort of invasion of privacy are to be exempted from dis-
closure." Since the right of privacy does not protect legitimate inquiry
into the operation of an agency and its employees, the court concluded
that nothing in the report would give rise to a tort action and the report
could be released."

In a later case the court decided that the right to personal privacy rec-
ognized by the Open Records Act may be individually waived.'0 In Doe v.
Sears,1 an investigative reporter sought Atlanta Housing Authority
printouts containing the names, addresses, sources of income, and rents
that public housing tenants owed." The housing authority provided the
printouts with the tenants' names and addresses deleted.3 Focusing on
the personal privacy exemption contained in the Open Records Act, the
supreme court construed the section to forbid disclosure to the general
public of any information that would invade the public housing tenants'
constitutional, statutory, or common law rights to privacy."" The court
held, however, that each of the public housing tenants impliedly waived

has or will become incorporated into a medical or public health report of the Department of
Human Resources, 1982 Ga. Laws 1789, 1790; and in 1986 to include veterinary records,
1986 Ga. Laws 1090.

55. 245 Ga. 63, 263 S.E.2d 128 (1980). In Dennis v. Adcock, 138 Ga. App. 425, 226 S.E.2d
292 (1976), an earlier case involving an action for damages for invasion of privacy, the Geor-
gia Court of Appeals distinguished disclosure of information in a court proceeding from the
Open Records Act. The plaintiff complained that confidential hospital records introduced
into evidence at his previous tort trial invaded his right to privacy. 138 Ga. App. at 426-27,
226 S.E.2d at 293-94. The court held that although the Open Records Act precluded unau-
thorized publicity of a patient's health and disabilities, "use in a relevant court proceeding
is far different from dissemination by television or newsprint." Id. at 430, 226 S.E.2d at 295.
See also Williams v. Coffee County Bank, 168 Ga. App. 149, 308 S.E.2d 430 (1983) (no
invasion of privacy to disclose information made public by statute).

56. 245 Ga. at 63, 263 S.E.2d at 129.
57. Id. at 65, 263 S.E.2d at 130.
58. Id.
59. Id. at 65-66, 263 S.E.2d at 130.
60. Doe v. Sears, 245 Ga. 83, 263 S.E.2d 119, cert. dismissed, 446 U.S. 979 (1980).
61. 245 Ga. 83, 263 S.E.2d 119, cert. dismissed, 446 U.S. 979 (1980).
62. 245 Ga. at 84, 263 S.E.2d at 121.
63. Id.
64. Id. at 86, 263 S.E.2d at 122.
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whatever right to privacy he may have had in the status of his rental
account when he allowed his rental account to become delinquent.15

The exception to the right to privacy has also been an important factor
in two recent open records decisions. After the supreme court ordered
release of closed Georgia Bureau of Investigation (GBI) reports in Harris
v. Cox Enterprises,s the GBI moved for reconsideration so that it could
exempt portions of its report from disclosure on the grounds that such
disclosure would violate personal privacy rights.' 7 In clarifying its original
order, the supreme court held that since the state cannot waive the rights
of individuals who are not parties to the litigation, the state cannot dis-
close portions of public records that invade the privacy rights of individu-
als." The supreme court ordered the lower court to conduct an in camera
inspection of the records to determine whether portions were exempt
from disclosure under the privacy exception.19

The court expanded upon Harris in Napper v. Georgia Television
Co.,70 which also concerned the release of closed investigative files. In re-
viewing the issue of when disclosure violates the privacy rights of individ-
uals, the court referred to the federal Freedom of Information Act
(FOIA)71 and cases decided thereunder:

[Ilnvestigatory records compiled for law-enforcement purposes are ex-
empt from public disclosure if production of such records would consti-
tute an unwarranted invasion of privacy .... [Information in such files
identifying individuals who, though investigated, were not charged with
or prosecuted for a crime, as well as information personally embarrassing
to individuals who were not targets of the investigation, should not be
disclosed to the general public unless "exceptional interests militate in
favor of disclosure."71

The 1988 amendment to the Open Records Act retains the personal
privacy exception to disclosure,'7 in addition to other exceptions relating

65. Id. at 88, 263 S.E.2d at 123.
66. 256 Ga. 299, 348 S.E.2d 448 (1986).
67. Id. at 299-300, 348 S.E.2d at 449.
68. Id. at 301-02, 348 S.E.2d at 449-51.
69. Id. at 302, 348 S.E.2d at 451. The court should consider, in conducting the in camera

inspection, inter alia, whether the information is unsubstantiated and based upon hearsay,
whether the records relate only incidentally to the subject matter of the public record, and
whether the events referred to are remote in time. Id., 348 S.E.2d at 450.

70. 257 Ga. 156, 356 S.E.2d 640 (1987).
71. 5 U.S.C. § 552(b)(7)(A) (1982).
72. 257 Ga. at 172, 356 S.E.2d at 652 (citing Fund for Constitutional Gov't v. National

Archives & Records Serv., 656 F.2d 856, 866 (D.C. Cir. 1981)).
73. O.C.G.A. § 50-18-72(a)(2) (Supp. 1988).
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to trade secrets and certain financial information.'

The Law Enforcement Exception. The original Open Records Act
not only failed to define "open records" but also failed to specifically deal
with investigative or law enforcement records. Once again, the Georgia
Supreme Court began its analysis where the statute ended.

Houston v. Rutledge7 was the first case to consider whether certain law
enforcement records were open for public inspection.7 The court found
that the legislature did not intend that all public records of law enforce-
ment officers be available for inspection as soon as the officers prepared
such records." According to the court, the public should not be able to
inspect statements or reports that the officers make and maintain during
the course of a pending investigation.78 "However, once an investigation is
concluded and the file closed, either with or without prosecution by the
state, such public records in most instances should be available for public
inspection." 7' The court then created what has become known as the pub-
lic records balancing test. Once a controversy arises between a citizen and
a public official regarding the openness of a public record, the judiciary,
in determining whether inspection of records is in the public interest,
"must balance the interest of the public in favor of inspection against the
interest of the public in favor of non-inspection in deciding this issue."' 0

Following Houston, the court applied this balancing test in several
cases to determine whether to release records of closed investigations.
Generally, the court found a basic right to inspect such records" subject

74. O.C.G.A. § 50-18-72(b) (Supp. 1988) provides an exception for trade secrets that are
privileged or confidential and that law requires submission to a government agency. This
exception is slightly modified from the previous law which exempted all confidential trade
secrets from disclosure. 1987 Ga. Laws 377. The statute also continues an exception for data,
records, or information of a proprietary nature that a university or agency produces or col-
lects, but does not publicly release. O.C.G.A. § 50-18-72(b) (1986 & Supp. 1988). Not ex-
empted from disclosure, however, are records of any athletic association. Id. § 50-18-72(b).
Accord Macon Tel. Publishing Co. v. Board of Regents, 256 Ga. 443, 350 S.E.2d 23 (1986).

75. 237 Ga. 764, 229 S.E.2d 624 (1976).
76. Id. at 765, 229 S.E.2d at 626.
77. Id.
78. Id. See, e.g., Castell v. State, 250 Ga. 776, 301 S.E.2d 234 (1983), rev'd on other

grounds, 252 Ga. 418, 314 S.E.2d 210 (1984) (defendant filed post-trial motion to inspect
state's files on acquitted codefendant's cases, whereby, the supreme court denied disclosure
under Open Records Act for cases still under investigation for possible federal prosecutions).

79. 237 Ga. at 765, 229 S.E.2d at 626.
80. Id. Since the trial court did not balance these interests, the court remanded the case

for further proceedings. Id. at 766, 229 S.E.2d at 627.
81. See Irvin v. Macon Tel. Publishing Co., 253 Ga. 43, 45, 316 S.E.2d 449, 452 (1984)

(releasing records of closed GBI investigation of State Farmers Market). But see Morton v.
Skrine, 242 Ga. 844, 252 S.E.2d 408 (1979), in which a statute specifically prohibited the
release of investigative files.
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to an agency's showing that release of a portion of such records would
constitute an invasion of privacy. 2

Napper v. Georgia Television Co.83 addressed the issue of when author-
ities may deem a law enforcement file closed so as to permit disclosure.
The supreme court held the pendency of a habeas corpus petition does
not protect otherwise closed investigative files from open records disclo-
sure." Authorities should make the investigative file available for public
inspection once a trial occurs, an appellate court affirms a conviction on
direct appeal, and the courts deny any petition for certiorari.'1

For the first time, the 1988 Open Records Act amendment provides two
exceptions for law enforcement records. First, unless the law provides
otherwise, the Act exempts from disclosure records disclosing the identity
of a confidential informant or the existence of a confidential investiga-
tion6 Second, adopting Napper, the Act excludes from disclosure all law
enforcement or regulatory agency records of any pending investigation
(except initial arrest or accident reports) until "all direct litigation involv-
ing said investigation and prosecution has become final or otherwise
terminated."'

Records of Hospital Authorities. The 1967 amendment to the
Open Records Act provided for the disclosure of all records of hospital
authorities, except those that the Act otherwise generally exempted. 8 In
Richmond County Hospital Authority v. Southeastern Newspapers
Corp.,89 the Georgia Supreme Court affirmed a decision requiring a hospi-
tal authority to release information identifying the names, salaries, and
job titles of hospital employees earning more than $28,000 annually.'0

82. See Brown v. Minter, 243 Ga. 397, 254 S.E.2d 326, cert. denied, 444 U.S. 844 (1979)
(releasing records of completed police internal investigation but excluding names of infor-
mants or complainants); Harris v. Cox Enters., 256 Ga. 299, 348 S.E.2d 448 (1986) (releasing
completed GBI investigative report on Georgia State Patrol but supporting exemption of
records which would invade right to privacy).

83. 257 Ga. 156, 356 S.E.2d 640 (1987).
84. Id. at 165, 356 S.E.2d at 647.
85. Id. (relying upon the FOIA). The court recently applied Napper in In re Pacific &

Southern Co., 257 Ga. 484, 361 S.E.2d 159 (1987), in which the media was denied access to
evidence police acquired during a criminal investigation until the appeal process was com-
pleted. 257 Ga. at 486-87, 361 S.E.2d at 161.

86. O.C.G.A. § 50-18-72(a)(3) (Supp. 1988).
87. Id. § 50-18-72(a)(4).
88. 1967 Ga. Laws 455. The legislature originally provided for a specific inclusion for

hospital authority records, since it determined that those institutions are not any different
from other agencies with respect to whether a record is to be open for public inspection. Doe
v. Sears, 245 Ga. 83, 85, 263 S.E.2d 119, 122, cert. dismissed, 446 U.S. 979 (1980).

89. 252 Ga. 19, 311 S.E.2d 806 (1984).
90. Id. at 19, 311 S.E.2d at 807.
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Since no federal law existed requiring the records to be kept confidential
and no tortious elements of invasion of privacy were inherent in the re-
lease of such information, the court applied the balancing test and con-
cluded that the strong policy in favor of disclosure outweighed any poten-
tial harm by the disclosure." The court specifically rejected the hospital
authority's contention that publishing salary information would adversely
affect the hospital's ability to recruit personnel."

Perhaps in response to Richmond County, the 1988 Open Records Act
amendment expands the exceptions to the disclosure of hospital authority
records, including matters concerned with staff recruitment, marketing,
and potential expansion of services." The new hospital authority provi-
sion is one of the few instances in which the legislature has created an
exception that either statute or judicial decision has not previously
recognized.

Personnel Records. The 1988 Open Records Act amendment adds
an exemption for records when a government agency considers submitted
confidential evaluations or prepares examinations in connection with the
hiring or appointment of an employee." The amendment also does not
require disclosure for materials the authorities obtain in personnel inves-
tigations until ten days after the authorities conclude or terminate the
investigations."

Attorney-Client Privilege. Interestingly, prior to 1988, no appellate
litigation had resulted from claims that attorney-client privilege pre-
vented an open records disclosure. The Act now provides that it should
not be construed to repeal the confidentiality of attorney work product or
the attorney-client privilege for legal advice related to "pending or poten-
tial litigation, settlement, claims, administrative proceedings, or other ju-

91. Id. at 20, 311 S.E.2d at 807. The court concluded that the public had a legitimate
interest in the operation of the institution and the salaries paid to its employees. Id.

92. Id., 311 S.E.2d at 808.
93. O.C.G.A. § 50-18-72(c)(1) (Supp. 1988). This section also excludes records relating to

the acquisition of real property, a certificate of need until the application is filed, the pro-
motion of quality assurance, peer review, security systems, and the investigation of potential
claims. Id.

94. Id. § 50-18-72(a)(5). This section may have been enacted in response to Athens Ob-
server, Inc. v. Anderson, 245 Ga. 63, 263 S.E.2d 128 (1980). Since the exception is limited to
evaluations in connection with hiring, however, the amendment apparently does not affect
the Athens Observer holding.

95. O.C.G.A. § 50-18-72(a)(5) (Supp. 1988). The legislature specifically provided that the
exception for personnel records does not make any such investigatory records privileged
under law. Id.
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dicial actions" against an employee, officer, or agency."

Other Exemptions. The Act continues an exception for probate court
records relating to licenses to carry pistols or revolvers or records pertain-
ing to the possession of firearms, except when authorities use them for
law enforcement purposes.7 The Act also exempts certain agency records
relating to the acquisition of real property from disclosure until a party
acquires the property or terminates the proposed transaction." Finally,
the General Assembly exempted from disclosure its own communications
with the Office of Legislative Counsel and records relating to the
communications."9

E. Mixture of Disclosable and Nondisclosable Records

It is not uncommon for authorities to mix public records with records
that the custodian should not open for inspection. The court faced this
dilemma in Griffin-Spalding County Hospital Authority v. Radio Station
WKEU.100 In denying a radio station access to records relating to its am-
bulance service, a hospital authority contended that the records were akin
to medical records, and the disclosure of such records would invade the
privacy of persons using the ambulance service.101 The trial court found
that the hospital had available the requested information but had re-
corded such information on the same form as other nondisclosable infor-
mation.102 Consequently, the trial court ordered the hospital authority to
maintain two forms in order to separate the disclosable and nondis-
closable information.10' The Georgia Supreme Court agreed that the hos-
pital authority should disclose information deemed public, but held that
the manner of separating such information should be left to the agency's
discretion.0 4

The 1988 amendment to the Act adopts the Griffin-Spalding rationale
and mandates that an agency provide any portion of a record the Act
does not exclude from disclosure.10'

96. O.C.G.A. § 50-18-72(e)(1) & (2) (Supp. 1988). The law provides that when this ex-
emption does not require disclosure and a party brings an enforcement action in superior
court, the judge may examine the attorney-client record in camera to determine whether
disclosure is relevant on that issue. Id.

97. Id. § 50-18-72(d). See also id. § 16-11-129 (1984 & Supp. 1987).
98. Id. § 50-18-72(a)(6) (Supp. 1988).
99. Id. § 50-18-75.

100. 240 Ga. 444, 241 S.E.2d 196 (1978).
101. Id. at 445, 241 S.E.2d at 198.
102. Id,
103. Id.
104. Id. at 447, 241 S.E.2d at 199.
105. O.C.G.A. § 50-18-72(f) (Supp. 1988).
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F. Remedies, Attorney Fees, and Costs

Although originally enacted in 1959, the Open Records Act did not pro-
vide its own enforcement mechanism until 1982, when the legislature gave
the superior courts jurisdiction "to entertain actions against persons or
agencies having custody of records open to the public" to enforce compli-
ance with the provisions of the Open Records Act.10 The 1982 amend-
ment also gave the superior courts discretion to award reasonable attor-
ney fees and expenses of litigation to any prevailing party for bringing or
defending such action.""

The 1988 amendment adds a provision mandating an award of attorney
fees and litigation expenses to the prevailing party if the court deter-
mines that the opposing party's bringing of the action or refusing to pro-
vide the requested documents was "completely without merit as to law or
fact. e" 08

III. THE OPEN MEETINGS LAW

A. A Limited Beginning: Meetings of Local Governments

Beginning in 1965 with a simple, fifteen line directive, Georgia's first
open meetings law provided that all meetings of the governing bodies of
local governments receiving or expending public funds "shall be public
meetings."' 9 This law, however, permitted executive sessions before or
after such public meetings1 0 The statute, which did not include state
agencies, further provided that the governing bodies must record any vot-
ing at the conclusion of the executive session."' Thus, the statute did not
establish exceptions based on the subject matter under discussion, but it
broadly permitted the exceptions as executive sessions.

106. 1982 Ga. Laws 1789. Prior to this enactment, the usual vehicle for initiating open
records litigation against a public official or agency was a mandamus action. See, e.g., Brown
v. Minter, 243 Ga. 397, 254 S.E.2d 326 (1979), cert. denied, 444 U.S. 844 (1979). Failure to
challenge timely a denial of access to public records also was held to bar future complaints
of governmental misconduct. See Rentz v. City of Moultrie, 231 Ga. 579, 203 S.E.2d 216
(1974).

107. 1982 Ga. Laws 1789. Compare Richmond County Hosp. Auth. v. Southeastern
Newspapers Corp., 252 Ga. 19, 21, 311 S.E.2d 806, 808 (1984) (award of attorney fees to
appellee held not an abuse of discretion) with Pensyl v. Peach County, 252 Ga. 450, 452, 314
S.E.2d 434, 436 (1984) (denial of award of attorney fees upheld where no showing that re-
fusal to provide information was in bad faith).

108. O.C.G.A. § 50-18-73(b) (Supp. 1988).
109. 1965 Ga. Laws 118, 118 (codified at O.C.G.A. § 36-80-1(a) (1982 & Supp. 1987))

(repealed by 1988 Ga. Laws 235, 241).
110. Id. at 119.
111. Id.
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The thrust of this early statute was to require only that meetings be
open. In Lilly v. Crisp County School System,11 the Court of Appeals of
Georgia concluded that a school boards' failure to announce a special
meeting held to call a bond election did not violate the open meetings
mandate.118 The law's provisions "require that all official meetings of the
board be open to the public, but do not require that notice be given to
the public prior to special meetings of the board."' 1' 4 This law, which the
legislature never directly amended, remains, but the law appears to tie
the executive session exclusion directly to the statutory exceptions in sub-
sequent open meetings laws applicable to state as well as local
governments.1 5

In 1972, the General Assembly passed a statute that most now com-
monly refer to as the "Sunshine Law."'' 6 The Sunshine Law was broadly
applicable to meetings at which both state and local governments took
official actions.1 17 It delineated exceptions to the requirement that meet-
ings be open rather than provide for a generic authority to hold executive
sessions."' The statute gave the superior courts jurisdiction to enjoin and
set aside any resolution, rule, regulation, or final action that state or local
governments took in violation of the new open meetings law, and the stat-
ute subjected those conducting an illegal meeting to a misdemeanor
conviction.'1 '

State and local agencies were now ready to apply Georgia's modern
open meetings law, which the Georgia courts would construe and the
General Assembly could fine tune. Sixteen years passed before the Gen-
eral Assembly extensively revised the Sunshine Law.

B. Agencies Which Fall Under the Open Meetings Law

The Sunshine Law included within its parameters any state, county or
municipal agency, department, board, bureau, commission, or political
subdivision.1 10  This broad definition has remained with little

112. 117 Ga. App. 868, 162 S.E.2d 456 (1968).
113. Id. at 870, 162 S.E.2d at 459.
114. Id.
115. In Deriso v. Cooper, 245 Ga. 786, 267 S.E.2d 217 (1980), the supreme court declined

to hold that the later enacted Sunshine Laws applicable to both state and local govern-
ments, including school boards, repealed the 1965 statute, Id. at 786, 267 S.E.2d at 218.

116. 1972 Ga. Laws 575. The title of the state wide statute was "State Boards Etc. -
Meetings Open to the Public." The first appellate decision construing the new statute set a
clear tone by stating that "[t]his litigation involves Georgia's 'Government in Sunshine
Law.'" McLarty v. Board of Regents, 231 Ga. 22, 22, 200 S.E.2d 117, 118 (1973).

117. 1972 Ga. Laws 575.
118. Id.
119. Id. at 576.
120. Id. The 1978 Ga. Laws 1364 includes housing authorities.

1988]



MERCER LAW REVIEW

modification. 2 1

In Coggin v. Davey,12 2 the Georgia Supreme Court held that the Sun-
shine Law was not applicable to the legislative branch of state govern-
ment. 2 " Under the 1972 law, which mandated that no official action is
binding unless it conforms with the law,"2 4 the trial court invalidated cer-
tain legislative action on the state appropriations bill. 123 The appeal fo-
cused on whether the term "state departments" in the Sunshine Law for
open meetings purposes applied to all three branches of government. 2

The supreme court rejected this contention, holding that the "sunshine
law" was not applicable to the General Assembly, but only to depart-
ments of the state and its political subdivisions. 1 7

In 1988, the General Assembly substantially expanded "agencies"
under the umbrella of mandated public meetings with the inclusion of
certain non-profit organizations that receive "a direct allocation of tax
funds made by the governing authority of any agency" when the funds
constitute more than 331/ percent of the funds from all sources. 28

C. Meetings Required to be Open

While Georgia experienced little difficulty in defining those "agencies"
that the 1988 amendment embraced under the open meetings umbrella,
both the legislature and the courts confronted a more difficult task in
ascertaining the appropriate line of demarcation between open meetings
and private proceedings. Statutory history reflects the General Assem-
bly's effort to adopt a definition of "meeting" that fosters effective public
access without curtailing the ability of government to function effectively
and that acknowledges a recognized distinction between the conduct of
official business and excepted social gatherings.

With the broad directive that "public meetings" shall include all meet-
ings of public entities at which state and local governments are to take
official actions,1 2 9 the 1972 Sunshine Open Meetings law established the

121. See 1988 Ga. Laws 235 (codified at O.C.G.A. § 50-14-1(a)(1) (Supp. 1988)).
122. 233 Ga. 407, 211 S.E.2d 708 (1975).
123. Id. at 411, 211 S.E.2d at 710.
124. 1972 Ga. Laws 575.
125. 233 Ga. at 409, 211 S.E.2d at 709.
126. Id. at 410-11, 211 S.E.2d at 710.
127. Id.
128. 1988 Ga. Laws at 236 (codified at O.C.G.A. § 50-14-1(a)(1)(E) (Supp. 1988)). The

statute excludes hospitals, nursing homes, dispensers of pharmaceutical products, or similar
organizations, and persons or firms furnishing medical or health services to a citizen for
which they receive direct or indirect reimbursement from the state. Id. The statute also
excludes "a subagency or affiliate of such nonprofit organization from or through which the
allocation of tax funds is made." Id.

129. 1972 Ga. Laws at 575.
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conceptual framework that, unless the law specifically excluded such
meetings, officials would conduct Georgia's official business in the public
arena.

The Georgia Supreme Court, in McLarty v. Board of Regents of the
University System of Georgia,'30 directly and quickly confronted the ap-
plication of this simple mandate." ' The Dean of Student Affairs at the
University of Georgia appointed a faculty-student committee to make
recommendations concerning allocation of revenues the University re-
ceived from mandatory student fees for student activities.132 The Dean of
Student Affairs then made his recommendations to the President, who
submitted his own recommendations to the Chancellor of the university
system for final approval. 33 The committee, three levels removed from
the decision-making process, held meetings that were not open to the
public.

1 3'

In holding that such a committee was not within the purview of the
Sunshine Law, the supreme court contrasted the "innumerable groups
which are organized and meet for the purpose of collecting information"
with "bodies which are empowered to act officially for the State and at
which such official action is taken.'""

What the law seeks to eliminate are closed meetings which engender in
the people a distrust of its officials who are clothed with the power to act
in their name. It declares that the people, who possess ultimate sover-
eignty under our form of government, are entitled to observe the actions
of those described bodies when exercising the power delegated to them to
act on behalf of the people in the name of the State. There is no such
compelling reason to require public meetings of advisory groups. '1

The supreme court described these advisory groups as those that organ-
ized for the purpose of collecting information, making recommendations,
and rendering advice but lacking the authority to make governmental de-
cisions and act on behalf of the people. 37 The court noted that advisory
groups generally submit written reports that are available to the public in
advance of any official action and that the official body in a public forum
considers the advisory group's findings.' 38

130. 231 Ga. 22, 200 S.E.2d 117 (1973).
131. Id. at 22, 200 S.E.2d at 117. This was the first case that the Georgia Supreme Court

decided under the 1972 law.
132. Id. at 22, 200 S.E.2d at 118.
133. Id.
134, Id.
135. Id. at 22-23, 200 S.E.2d at 119.
136. Id. at 23, 200 S.E.2d at 119.
137, Id.
138. Id.
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For thirteen years, the Georgia courts did not address further the prin-
cipal set forth in McLarty, that the Sunshine Law applies only to public
bodies that have authority to take official action.189 In The Atlanta Jour-
nal v. Hill,"10 the Atlanta Journal appealed the trial court's denial of the
Journal's request for injunctive relief in which the Journal sought access
to meetings of a nine-member citizen panel which the Atlanta mayor es-
tablished by executive order."" The mayor asked the panel to conduct a
confidential review of actions that city officials and employees took in re-
sponse to complaints concerning several prominent Atlantans."42 The ex-
ecutive order gave the panel authority to subpoena witnesses and docu-
ments and to take sworn testimony before an official court reporter. 4 '
The executive order further required that the panel conduct its meetings
"in strict confidence except to the extent that disclosure is legally re-
quired," and the panel was to provide to the public only its final written
report containing findings and recommendations. 4 4 The City Council
subsequently amended the city charter to provide the panel with sub-
poena authority and power to enforce subpoenas by criminal contempt.145

Although the Georgia Supreme Court recognized that the purpose of
Sunshine Law, which the courts must construe broadly, is to protect the
public from the abuses and misuses of power, the court drew the line
marking open government to include only meetings at which groups take
official action."4 In declining to analyze whether the review panel's ac-
tions were that of an advisory body or whether its powers were so perva-
sive that the panel had official authority, the court stated "the determina-
tive issue in this case is whether the panel has authority to take lawful
official action, that is, action 'taken by virtue of power granted by law, or
by virtue of the office held, to act for and in behalf of the State.' "1' The
court concluded that the official powers granted to the panel constituted
the city council's unconstitutional delegation of powers to an advisory

139. During this period many jurisdictions have cited McLarty for the proposition that
when legislation mandates public meetings and authorizes official action, the legislation in-
tends to exclude advisory groups. See, e.g., Vicksburg v. Vicksburg Printing & Pub. Co., 434
So. 2d 1333, 1337 (Miss. 1983); Sanders v. Benton, 579 P.2d 815, 818-19 (Okla. 1978); Wash-
ington School Dist. v. Superior Court of Maricopa County, 541 P.2d 1137, 1139 (Ariz. 1975).'

140. 257 Ga. 398, 359 S.E.2d 913 (1987).
141. Id. at 398, 359 S.E.2d at 913.
142. Id. at 398-99, 359 S.E.2d at 913.
143. Id. at 399, 359 S.E.2d at 914.
144. Id.
145. Id.
146. Id.
147. Id. at 400, 359 S.E.2d at 915 (quoting McLarty, 231 Ga. at 22, 200 S.E.2d at 119

(emphasis in original)). The court noted that both parties had relied on McLarty as disposi-
tive and that neither party had raised the validity of the panel's powers.
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group, so that the group's meetings were not subject to the Act.""8
The 1988 amendment to the Sunshine Law revises the definition of

meeting:

"Meeting" means the gathering of a quorum of the members of the gov-
erning body of an agency or of any committee of its members created by
such governing body, whether standing or special, pursuant to schedule,
call, or notice of or from such governing body or committee or an author-
ized member, at a designated time and place at which official business or
policy of the agency is to be discussed or at which official action is to be
taken or, in the case of a committee, recommendations on official busi-
ness or policy to the governing body are to be formulated or discussed

149

Although the "governing body" of an agency is not statutorily defined,
the intent of the Sunshine Law has always been to eliminate closed meet-
ings "which engender in the people a distrust of its officials who are
clothed with the power to act in their name." 150 Given this legislative
mandate, the term "governing body" reasonably embraces any public en-
tity with authority to act officially on matters of public business or policy
by virtue of the power granted by law or by virtue of the office held. In a
significant expansion, the 1988 Amendment includes committee meetings
for the first time."1 The Sunshine Law also includes recommendations on
matters of official business or policy to the governing body. The statute
may intend by the continuation of the "quorum" requirement"5 2 to ex-
clude chance or purely social gatherings while, at the same time, prohibit-
ing a quorum of the governmental body from discussing or conducting
public business or policy in a closed setting under the guise of a private
social gathering. Given these new provisions, informally established
groups such as those construed in McLarty are still exceptions to open
meeting requirements.

Under McLarty and Hill, both of which the Georgia Supreme Court
decided under the former statute, the court held that the statute required
to be open only meetings of bodies that the law empowered to take offi-
cial action or meetings of bodies whose offices empowered them to take

148. Id. (citing Rogers v. Medical Ass'n of Georgia, 244 Ga. 151, 154, 259 S.E.2d 85, 87
(1979)). In Rogers, the court determined that the legislature could not delegate to a private
organization the power to appoint members of the medical board, who served as public offi-
cials. Chief Justice Marshall concurred specially in Hill and would not have reached the
delegation issue, reasoning that the panel was an advisory group outside the open meetings
requirements. Id. at 401-02, 359 S.E.2d at 915-16 (Marshall, C.J., concurring specially).

149. O.C.G.A. § 50-14-1(a)(2) (Supp. 1988).
150. McLarty v. Board of Regents, 231 Ga. 22, 23, 200 S.E.2d 117, 119 (1973).
151. O.C.G.A. § 50-14-1(a)(2) (Supp. 1988).
152. Id.
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official action. Applying this reasoning to the expanded definition, a
meeting of any public body is subject to the Sunshine Law when it has
lawfully derived authority to make decisions for or recommendations to
the agency on matters of official business or policy.

The 1988 amendment excludes two specific circumstances from the
"meeting" definition. First, when a governing body or committee meets to
make an inspection of the agency's physical facilities, the gathering need
not be open."' Second, meetings with other agencies, officers, or employ-
ees held outside the geographical jurisdiction of an agency and at which
the agency takes no final action are not public meetings."

D. Access to Public Meetings

New issues involving notice and access both for the public at large and
for the media in particular constitute a major development in Georgia's
Sunshine Law. The changes greatly expand an agency's burden to an-
nounce meetings that the Sunshine Law requires to be open to the public.
Physical access to a public meeting is no longer the benchmark of an
open meeting. Adequate advance notice, which the Sunshine Law now de-
fines in detail, is intended to ensure that a meeting the law requires to be
open is truly open to the public.

In two early opinions, the Georgia Supreme Court had no difficulty in
reasoning that open meetings only required that an agency not exclude or
deny any person admission from an otherwise public meeting; the law did
not require any notice or announcement that an agency was holding a
public meeting.1"5 In 1980, the General Assembly for the first time ad-
dressed the issue of accessibility by adding a subsection directed to the
news media: "Representatives of the news media at all times shall be af-
forded access to meetings declared to be open to the public .... Visual,
sound, and visual and sound recordings during open meetings by repre-
sentatives of the news media shall be permitted at each public meet-
ing.' "" In 1982, the General Assembly broadened the access to public
meetings by substituting the all encompassing term "the public" for the
"news media. '"1 7

153. Id.
154. Id.
155. Harms v. Adams, 238 Ga. 186, 186-87, 232 S.E.2d 61, 61 (1977); Dozier v. Norris,

241 Ga. 230, 232, 244 S.E.2d 853, 855 (1978). In Harms, the court noted that the "Sunshine
Law deals with the openness of public meetings, not with notice of such meetings." 238 Ga.
at 187, 232 S.E.2d at 62. The court in Dozier, while finding no open meetings violation, did
acknowledge that there was "the potential for abuse when meetings that are open to the
public are held away from their usual places." 241 Ga. at 232, 244 S.E.2d at 855.

156. 1980 Ga. Laws 1254, 1255.
157. 1982 Ga. Laws 1810, 1811.
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The 1982 law delineated Georgia'a first notice requirement, which the
1988 Amendment further expanded.'" Beginning in 1982, the statute re-
quired each agency to "prescribe the time, place, and dates of regular
meetings of the agency" and make such information "available to the
general public."'15 The regular announced schedule does not preclude an
agency, however, from holding a meeting at a time other than that regu-
larly scheduled or from holding a specially called meeting as long as the
agency gives due notice.'"0 The statute provides that such notice "shall be
sufficient if posted for a period of 24 hours at the place of regular meet-
ings."'' The statute permits exceptions to the twenty-four hour require-
ment when the agency declares that special circumstances exist."' In that
event, the agency must give such notice as is reasonable under the cir-
cumstances, stating the reason for holding the meeting within twenty-
four hours and recording the nature of the notice in the minutes.'"

In 1988, the General Assembly greatly expanded the agency's duty to
notify the public prior to a called meeting. Whenever an agency holds any
meeting at a time or place other than what the agency prescribes for reg-
ular meetings, in addition to posting the written notice, the agency must
now give written or oral notice at least twenty-four hours in advance to
"the legal organ in which notices of sheriff's sales are published in the
county where regular meetings are held or at the option of the agency to a
newspaper having general circulation in said county at least equal to that
of the legal organ."1 ' The statute requires the same additional notice
when special circumstances require an agency to hold meetings with less
than twenty-four hours notice.' ss The 1988 amendment also requires the
legal organ or other newspaper to "immediately make the information
available upon inquiry to any member of the public."" The statute per-
mits the agency to fulfill the notice requirement to the legal organ or
comparable publication by telephone.6 7

158. Id.
159. Id.
160. Id.
161. Id.
162. Id.
163. Id.
164. O.C.G.A. § 50-14-1(d) (Supp. 1988). In Florida, known as one of the most "open"

states, the law makes no specific mention of a notice requirement such as the legislature
recently added in Georgia. See FLA, STAT. ANN. § 286.011 (Supp. 1987). In Hough v. Stem-
bridge, 278 So. 2d 288 (Fla. App. 1973), the court recognized that reasonable public notice
varies depending upon the specifics of each situation and "as a practical matter, in order for
a public meeting to be in essence 'public,'" then reasonable notice is mandatory. Id. at 291.

165. O.C.G.A. § 50-14-1(d) (Supp. 1988).
166. Id.
167. Id.

1988]



MERCER LAW REVIEW

E. Availability of the Records of Open Meetings

The 1972 Sunshine Law required only that agencies record minutes and
make them available for public inspection.16 8 The 1988 Amendment
broadened this provision to include an agenda, the minimum information
that both the agenda and minutes must contain, and the time when an
agency must make records available for inspection.169 The agenda, which
an agency must make available within two business days after the meet-
ing, now includes the subject matter acted upon and the names of the
members present.170 Minutes must contain at least a description of each
motion or proposal and a record of all votes.77 The minutes must contain
roll-call votes by the name of each person voting and, if no roll-call is
taken, the statute presumes that each person present voted in favor of
the proposal unless the minutes reflect otherwise.172

Although the agency may release the minutes earlier, it must make
them available for public inspection once the agency approves them.17

3 In
no event may the agency release the minutes later than immediately after
the next regular meeting of the agency.17

F. Exceptions to Open Meetings

While the General Assembly might have chosen to make all govern-
mental meetings open to the public, it has never done so. Current law
retains the exceptions in the original Sunshine Law,118 as well as its con-
ceptual framework of limiting closed sessions to specific subject matters.
With the 1988 amendment, the Sunshine Law recognizes that other stat-
utes contain specific provisions that permit or require the closing of a
meeting under certain circumstances.1

7

Local acts may provide additional protection. In City of Atlanta v. Pa-
cific & Southern Co.,177 the Georgia Supreme Court found it unnecessary
to determine whether the Sunshine Law applied to a special briefing of a

168. 1972 Ga. Laws at 575.
169. O.C.G.A. § 50-14-1(e) (Supp. 1988).
170. Id.
171. Id.
172. Id. In 1980, the legislature amended the law to require roll-call voting. 1980 Ga.

Laws at 596. Although approved March 20, 1980, the legislature, as part of extensive revi-
sions later in the same session, deleted the operative section requiring the roll-call. See 1980
Ga. Laws 1254, 1255.

173. O.C.G.A. § 50-14-1(e) (Supp. 1988).
174. Id.
175. 1972 Ga. Laws at 575.
176. O.C.G.A. § 50-14-1(b) (Supp. 1988). The amendment adds that all defined "meet-

ings" shall be open to the public "[e]xcept as otherwise provided by law .. ." Id.
177. 257 Ga. 587, 361 S.E.2d 484 (1987).
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city council committee concerning an internal investigation into police
complaint procedures.""8 The court based its conclusion on the city char-
ter, which required that "[a]11 meetings of the council and its committee
shall be open for attendance by the public as provided by law."1 ' A pub-
lic body, therefore, may provide greater access to its meetings than the
minimum state law requirement.' °0

The 1988 amendment greatly enhances the ability of the public to
know the subject matter an agency discusses in a closed session. While
the Sunshine Law contained a requirement that agencies must record the
minutes of open meetings and make them available for inspection,' 81 it
contained no comparable requirement for meetings that fall under one of
the exceptions. The 1988 amendment narrowed this apparent gap in the
law. Under this amendment, an agency that wishes to close a meeting
which the statute would otherwise require to be open, may do so only by
a majority vote and the agency records in the official minutes the specific
reasons for such closure and the names of those voting for closure."'

The Georgia Supreme Court has recognized the right of a trial court to
review an agency determination to close a meeting. In Harris v. Cox En-
terprises,1 8

3 the court affirmed a trial court's order requiring the agency
to prepare and submit under seal minutes of an executive session.'"
While the court decided Harris before the 1988 amendment, it appears
that a trial court still may have the discretion to order the agency to pre-
pare minutes of the closed meeting and make them available under seal
for court review.

The 1988 amendment also resolves any question concerning agency re-
sponsibility when a meeting deals with a mixture of subjects, some of
which it may discuss in closed session. The agency must declare open any
portion of a closed meeting not subject to any exception, privilege, or con-
fidentiality, and it must take, record, and open for inspection the minutes
of the open portion. 1 5

Personnel Exception. The original Sunshine Law permitted an
agency to meet in closed session when discussing the appointment, em-
ployment, disciplinary action, or dismissal of a public officer or em-
ployee.18 6 It also provided a disciplinary exception when the agency hears

178. Id. at 588, 361 S.E.2d at 485.
179. Id. (citing City of Atlanta Charter Ch. 3 § 2-303).
180. Id. at 588-89, 361 S.E.2d at 485.
181. 1972 Ga. Laws at 576.
182. O.C.G.A. § 50-14-4 (Supp. 1988).
183. 256 Ga. 299, 348 S.E.2d 448 (1986).
184. Id. at 299, 348 S.E.2d at 449.
185. O.C.G.A. § 50-14-4 (Supp. 1988).
186. 1972 Ga. Laws at 577.
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complaints or charges, unless the officer or employee requests an open
meeting. 1

87

In 1988, the General Assembly amended this exclusion in two respects.
First, the personnel exception now includes meetings concerning the "hir-
ing" or "public performance" of an officer or employee. s8 Second, it di-
rectly altered the Georgia Supreme Court's decision in The Atlanta Jour-
nal & The Atlanta Constitution v. Babush.169

Babush concerned a personnel decision of the Department of Public
Safety to demote and relocate an officer following an internal investiga-
tion of alleged ticket fixing.1" The hearing officer reversed the decision
and the agency sought review from the State Personnel Board.9 1 Over
the objections of both the newspapers and the Attorney General, the
Board heard oral argument in closed session and affirmed the decision of
the hearing officer. 1 "2 The newspapers and the Attorney General sought
declaratory and injunctive relief against the Board, but the trial court
concluded that the personnel exception, in the absence of a request, au-
thorized the Board to hear the matter in a closed session.1"s Nevertheless,
the trial court further reasoned that the Board had given up this discre-
tion to close a personnel matter by its own rule, which provides in part
that "[n]o hearing shall be held in closed or executive session" except
upon motion to receive confidential information.1"

The supreme court disagreed and distinguished between a "hearing" or
evidentiary proceeding, which under the Board's rule must be open, and a
"review" before the Board, which the rule does not include. ' 9 With no
applicable Board rule, the Board could hear the review in closed session
under the open meeting personnel exclusion.1"6 The supreme court ob-
served that it merely was applying the law, and if "the people decide to

187. Id.
188. O.C.G.A. § 5-14-3(6) (Supp. 1988).
189. 257 Ga. 790, 364 S.E.2d 560 (1988).
190. Id. at 790, 364 S.E.2d at 561.
191. Id.
192. Id. at 790-91, 364 S.E.2d at 561.
193. Id. at 791, 364 S.E.2d at 562.
194. Id. (citing G& CoMP. R. & RzGs. r. 478-1 Sec. E. 300, Par. 302 (1987)).
195. Id. at 792, 364 S.E.2d at 562. The Supreme Court of Georgia, citing United States v.

Larionoff, 431 U.S. 864, 872 (1977), determined that the Board's interpretation should be of
"controlling weight unless it is plainly erroneous or inconsistent with the [rule]." Id. Justice
Weltner dissented in Babush, pointing out that the Board's review of a personnel action of
another agency did not transform the Board's disposition into a "personnel action." 257 Ga.
at 793-94, 364 S.E.2d at 564 (Weltner, J., dissenting). Moreover, Justice Weltner argued that
under City of Atlanta v. Pacific & Southern Co., 257 Ga. 587, 361 S.E.2d 484 (1987), the
Board's rule requiring open hearings should control. Id. at 794-95, 364 S.E.2d at 564.

196. Id.
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eliminate the personnel exclusion, it will happen. '' I 7
In the 1988 amendment, the General Assembly accepted the court's in-

vitation and, while not eliminating the personnel exception, addressed the
Babush decision by prohibiting a closed session in such personnel matters
when an agency is receiving evidence or hearing oral argument.19

Real Estate. The 1988 amendment continues an exclusion for meet-
ings involving the future acquisition of real estate but now makes the
notice and minutes provision of the Sunshine Law applicable to these
meetings. 9" The agency, however, may delay disclosure of the property
identification portion of the minutes until the parties to the future acqui-
sition conclude the property transaction.0

Public Hospital. The 1972 law provided an open meetings exception
for public hospitals when considering the grant of abortions under Geor-
gia law.201 The General Assembly now has added one of the only new
exclusions to open meetings requirements by authorizing a closed meeting
"when discussing the granting, restriction, or revocation of staff
privileges.'2'0

2

Attorney-Client Privilege. Originally, the Sunshine Law recited
that the courts not construe the open meetings provision to repeal the
attorney-client privilege that Georgia law recognizes.' 0 ' The 1988 amend-
ment recognizes this privilege to the extent that an agency may close a
meeting for legal advice related to "pending or potential litigation, settle-
ment, claims, administrative proceedings, or other judicial actions"
brought by or against the agency, officer, or employee in which the
agency, officer, or employee is directly involved.0 An attorney must give
in open session legal advice concerning whether to close the meeting in
the first instance .' 0

Other Exclusions and Privileges. The 1988 amendment continues
the exception for staff meetings held for investigative purposes under du-
ties or responsibilities that the law imposes,'" deliberations and voting of

197. Id. at 793, 364 S.E.2d at 563.
198. O.C.G.A. § 50-14-3(6) (Supp. 1988).
199. Id. § 50-14-3(4).
200. Id. The statute defines this disclosure as when "the acquisition has been completed,

terminated or abandoned or court proceedings [have been] initiated." Id.
201. 1972 Ga. Laws at 576.
202. O.C.G.A. § 50-14-3(5) (Supp. 1988).
203. 1972 Ga. Laws at 577.
204. O.C.G.A. § 50-14-2(1) (Supp. 1988).
205. Id.
206. Id. § 50-14-3(1).
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the State Board of Pardons and Paroles, 207 meetings of the GBI or other
law enforcement agencies, 08 and meetings related to adoptions.2 09 This
amendment also continues a privilege for tax matters that state law
makes confidential.2 10

G. Enforcement, Attorney Fees, and Costs

The 1972 Sunshine Law contained extensive enforcement mechanisms
which still remain viable. No resolution, rule, regulation, or formal action
is binding unless the agency made or took action in accordance with the
Sunshine Law. Anyone may challenge a resolution, rule, regulation, or
formal action by filing an injunctive action in superior court within ninety
days." Conducting a meeting in violation of the Sunshine Law may re-
sult in a misdemeanor conviction.12

The 1988 amendment adds a provision that mandates an award of at-
torney fees and reasonable litigation expenses to the prevailing party if
the superior court determines that the filing of the complaint or the
agency's action is "completely without merit as to law or fact. 21

3 The
amendment expanded the criminal provision to encompass participants
as well as those persons conducting a meeting in violation of the law.2 1"

IV. CONCLUSION

The principle that representatives of the people should conduct the
people's business as openly as possible is the foundation of Georgia's
Open Records and Open Meetings Acts. While this article discusses some
areas that undoubtedly will result in litigation and ultimately, judicial
construction, the 1988 amendments go far in ensuring the people's access
to the deliberations and decision-making process of Georgia's state gov-
ernment. The amendments continue Georgia's march toward government
in the sunshine.

207. Id. § 50-14-3(2). The Board also may now exclude a clemency or revocation meeting
when receiving evidence that the Board determines "would present a substantial risk of
harm or injury to a witness." Id.

208. Id. § 50-14-3(3).
209. Id. § 50-14-3(7).
210. Id. § 50-14-2(2).
211. 1972 Ga. Laws at 575-76.
212. Id. at 576.
213. O.C.G.A. § 50-14-5(b) (Supp. 1988).
214. Id. § 50-14-6.
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