
Wills, Trusts and Administration
of Estates

by James C. Rehberg*

I. LEGISLATION

The 1988 session of the Georgia General Assembly considered an un-
usually large number of bills affecting fiduciary law. Some of these were
carried over from the 1987 session; others were introduced for the first
time. The increased activity in this area is attributable largely to the ex-
cellent work of the Legislative Committee of the Fiduciary Law Section of
the State Bar of Georgia. The article will discuss bills enacted into law by
the legislature in only enough detail to acquaint the reader with the bills'
scope.'

A. Renunciation of Succession to Property

Prior Georgia law allowed for renunciation of succession to property
only if the subject matter was inherited property or property passing
under a testamentary instrument.2 An amendment of the law substan-
tially broadened its operation.' The amended section comes closer to the
federal disclaimer rules by allowing any person to whom an interest in
property is transferred or any person who succeeds to that interest by
contract or by operation of law to renounce his interest.4 "Interest in
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1. There are several other bills introduced which, had they been passed, would have
made substantive changes in Georgia law. Most noteworthy of these was S.B. 606, which
proposed adoption in Georgia of the Uniform Statutory Rule Against Perpetuities. This bill,
perhaps with some companion proposals, is likely to be back before the General Assembly in
1989. After all, the story of the development of the rule against perpetuities since The Duke
of Norfolk's Case, 3 Ch. Cas. 53 (1685), has not hoen a rapidly unfolding one.

2. O.C.G.A. § 53-2-115 (1982).
3. 1988 Ga. Laws 1359.
4. Id. at 1360.
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property" is further defined as including "any powers over or rights with
respect to such property."'

B. Fiduciary Investments

A re-examination of investment standards for executors and trustees
(apart from those stated in the numerous "legal list" statutese ) resulted
in an elaborate restatement of the prudent investor rule in Georgia with
some possible changes in that rule." The new statute states that in deter-
mining the propriety of an investment, the fiduciary should consider such
things as "probable yield, the attributes of the portfolio, the general econ-
omy, and the needs and objectives of the beneficiaries." These factors
would be proper matters of consideration for any prudent investor. One
change arises from a portion of the law that states that when determining
liability for investment performance, consideration should be given to the
performance of the portfolio as a whole, as well as the performance of a
particular investment.9 This "total asset management approach" has been
approved by statute in several other states and appears to be the result of
some recent criticism that the prior prudent investor rule does not give
the trustee sufficient guidance in making trust investments. 10

Another enactment clarifies the powers of trust companies in dealing
with fiduciary funds awaiting investment.1 Prior law directed the trust
companies to keep such funds on deposit in an authorized financial insti-
tution, including the trust company itself and its commercial depart-
ments." The new section 7-1-315 of the Official Code of Georgia Anno-
tated specifically allows investment of such funds in "short-term, trust-
quality investment vehicles.' 8

1 The section also provides specifically that
it "shall be construed as a codification of existing law."' 4

C. Fiduciary Accounting

Several bills passed during the recent session of the General Assembly

5. Id.
6. The investments on Georgia's "legal list" are too numerous and too varied to be

listed here.' Interested persons are referred to Note, Trustee Investment-Legal List, 15
MERCER L. REV. 530 (1964) and to Stern, The Scope of Permissible Investments by Fiducia-
ries under Georgia Law, 19 GA. ST. BJ. 6 (Aug. 1982).

7. 1988 Ga. Laws 725 (amending O.C.G.A. § 53-8-2).
8. Id. at 726.
9. Id.

10. See G. BOGERT, TRUSTS § 106 (6th ed. 1987).
11. 1988 Ga. Laws 1494 (amending O.C.G.A. § 7-1-311 and enacting O.C.G.A. § 7-1-315).
12. O.C.G.A. § 7-1-311 (1982).
13. 1988 Ga. Laws at 1495.
14. Id.
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addressed the subject of fiduciary accounting. Some of the bills concerned
simplifying and speeding the accounting process; other bills concerned ef-
forts to tighten control of the probate court over that process; and still
other bills dealt with the amount and payment of fiduciary fees.15

A new law extended the power of a testator to relieve his executor of
the duty to file inventories and returns to one who executed the will in
another state and then moved to Georgia and died while a resident of
Georgia. 6 For an estate to claim this relief, the will must be valid in both
the state of execution and in Georgia. Moreover, the will must expressly
relieve the executor of these inventories and returns, or the other state's
law must dispense with these requirements if another state probates the
will.

17

A new Georgia law revises prior Georgia law denying the executor or
administrator the right to commissions on debts, legacies, or distributive
shares paid to himself,"' to entitle the executor or administrator to the
same commissions on those items "as he would have been entitled to if he
had paid them to others."' A contrary provision in a will, of course,
would control over this revised section.' 0 Another act increased the guard-
ian's fee by allowing him an annual commission of one-half of one percent
of the market value of the property controlled by him in addition to the
statutory fee that Official Code of Georgia Annotated section 53-6-140s1
already allowed administrators, executors, trustees, and guardians."

The legislature passed companion bills that are applicable to guardi-
ans,'8 executors, and administrators2 to assure additional accountability
on the part of these fiduciaries. The bills allow the probate judge: (1) to
require a bond for a period of time greater than one year (thus avoiding a
possible lapse of the bond for failure to pay the annual bond premium),
(2) to require the fiduciary to account for whether or not he has resigned
or been removed and whether or not the court has appointed a successor
fiduciary, and (3) to issue a judgment on a writ of fieri facias to compel a
proper accounting.2

15. See 1988 Ga. Laws 347; 1988 Ga. Laws 367; 1988 Ga. Laws 371; 1988 Ga. Laws 881;
1988 Ga. Laws 1562.

16. 1988 Ga. Laws 347 (amending O.C.G.A. § 53-7-79).
17. Id. at 348.
18. O.C.G.A. § 53-6-144 (1982).
19. 1988 Ga. Laws 371, 372.
20. Id.
21. O.C.G.A. § 53-6-140 (1982).
22. 1988 Ga. Laws 367, 368 (amending O.C.G.A. § 29-2-42).
23. 1988 Ga. Laws at 1562.
24. 1988 Ga. Laws at 881.
25. Id. at 1562; id. at 881.
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D. Consolidation and Termination of Trusts and Guardianships

The traditional view is that, absent an express provision to the contrary
in the trust instrument, the settlor, the trustee, or the beneficiaries can-
not change an executory trust."6 Prior Georgia law reflected this view,27

but in 1988 the General Assembly passed an act attaching important
qualifications.28 The new act expressly allows the court to terminate
trusts in certain enumerated circumstances with due notice to all inter-
ested parties.9 The enumerated circumstances are: (1) the costs of setting
up or administering the trust would defeat or substantially impair accom-
plishment of its purpose; (2) the purpose has been fulfilled, has become
impossible to fulfill, or has become illegal; and (3) due to circumstances
the creator of the trust' did not know or anticipate, its continuation would
defeat or substantially impair accomplishment of its purpose."0 In either
of these circumstances, the act empowers the court to order termination
of the trust and to distribute the trust property to the beneficiaries in
such a way as will most conform to the intention of the creator of the
trust. 1 The act also empowers the court, upon due notice and evidence of
good cause, to "divide a trust into two or more single trusts or [to] consol-
idate two or more trusts into a single trust. '32

The act appears to recognize the validity of spendthrift trusts in Geor-
gia, a matter about which there has been considerable difference of opin-
ion for decades.33 The only reference to spendthrift trusts in the new act,
however, is in Official Code of Georgia Annotated section 53-12-3(d) that
gives the court the power to act "regardless of any spendthrift or similar
.protective provisions."'

Finally, the act repeals Official Code of Georgia Annotated section 53-
12-25. This section, which authorized the creation of trusts for minors
and incompetents, was sensible when executory trusts could exist for only
such limited classes of beneficiaries .3  Section 53-12-25 could only add
confusion if left in the present law.

Title searchers will appreciate one provision of an amendment to the
law governing the guardianship of an incapacitated adult." The provision

26. See G. BOGERT, supra note 10, at § 145.
27. O.C.G.A. § 53-12-3(b) (1982).
28. 1988 Ga. Laws 1939 (amending O.C.G.A. § 53-12-3 and repealing § 53-12-25).
29. Id. at 1940-41.
30. Id,
31. Id. at 1941.
32. Id..
33. See Comment, Spendthrift Trusts in Georgia, 6 GA. L. REv. 764 (1972).
34. O.C.G.A. § 53-12-3(d) (Supp. 1988).
35. See id. § 53-12-25 (1982).
36. 1988 Ga. Laws 1715 (amending O.C.G.A. § 29-5-6 (1986)).
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is that a clerk of the court shall file a certified copy of the court order
creating or terminating such a guardianship in the real property grantor
index of each county in which the ward owned real property."

II. RECENT DECISIONS--WILLS AND ADMINISTRATION

A. Year's Support

Prior to 1986, appraisers appointed by the probate court ascertained
the amount of a year's support award." In 1986, the General Assembly
eliminated the use of appraisers and, instead, provided that the applica-
tion should contain a schedule of the property or the amount of money
that the applicant proposed to have set aside.39 If there is no objection,
the probate judge must enter an order setting aside the property or the
amount of money that the applicant applied for; if there is objection, the
judge hears the argument and then determines the property or the
amount of money to be set aside,' 0 taking into consideration other means
of support available to the applicant. 1

These changes do not appear to have affected the manner in which a
court handles a challenge of an award on the ground of excessiveness. In
Bright v. Knecht,42 the court held that the appraisers' award (now pre-
sumably the judge's order approving the applicant's schedule) made out a
prima facie case, shifting the burden to the caveator to prove that the
award was excessive. 48 The caveator offered as sole proof his affidavit that
the deceased spouse's income had been meager and the applicant (the
surviving spouse) had been supplementing the spouse's income with only
$550 per month.4 This evidence failed to raise an issue regarding the
standard of living of the family or the solvency of the estate of the de-
ceased spouse, matters central to the issue of excessiveness."

The elimination of the use of appraisers also did not affect the issue of
an applicant's right to a second year's support. An applicant can claim
the right to a second year's support only when the estate is to be kept
together for longer than twelve months and there are no debts to pay.'
Following the letter of the statute, the court of appeals held that an ap-

37. Id. at 1715.
38. O.C.G.A. § 53-5-2 (1982).
39. 1986 Ga. Laws 1272 § 3; O.C.G.A. § 53-5-6 (Supp. 1988).
40. Id. § 53-5-8.
41. Id. § 53-5-2(c).
42. 182 Ga. App. 820, 357 S.E.2d 159 (1987).
43. Id. at 821, 357 S.E.2d at 160.
44. Id.
45. Id.
46. O.C.G.A. § 53-5-4 (Supp. 1988).
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plicant's tender of payment of all "legitimate" debts was not equivalent
to no debts to pay, particularly in view of the trial court's finding of nu-
merous outstanding obligations of the estate."'

B. Succession Rights

While the companion doctrines of virtual adoption and virtual legitima-
tion concern the right to succeed to the property of an intestate, the na-
ture and the quantum of proof needed for success under virtual adoption
or virtual legitimation vary. The doctrine of virtual adoption is basically a
matter of contract or agreement, oral or written, between the natural par-
ents and the adoptive parents, and thereafter performed and acquiesced
to by them.' 8 Proof of such an executed contract, in equity, establishes
the legal relationship of parent and child, with all the succession rights
inherent in such a relationship. The court found that type of proof ade-
quate in Anderson v. Maddox.'" The proof consisted of evidence that the
child's natural mother, being unable after the death of her husband to
support her thirteen children, agreed to give this child to the intestate
and his wife.50 The latter couple allowed the child to live in their home
for twenty-five years, during which they referred to the child as one of
their "children" and otherwise treated him as such.' 1 The supreme court
held that such evidence was sufficient to justify reversal of the lower
court's summary judgment dismissing the child's claim of heirship and to
take the issue of virtual adoption to the fact finder."

The doctrine of virtual legitimation, on the other hand, is not a matter
of contract; it is more a matter of proof of status. Following the recent
opinion in Prince v. Black,5" in which the supreme court established that
a right of inheritance may be shown by proof of virtual legitimation," the
court of appeals held that the claimant in Respress v. Ellison" presented
clear and convincing evidence necessary to establish that status." The
evidence was that: the child was the natural child of the intestate; the
intestate visited the child and her mother at the hospital at the time of
her birth; the intestate assisted the mother with the hospital expenses;

47. Wolters v. Kennedy, 182 Ga. App. 324, 325, 355 S.E.2d 665, 665 (1987).
48. The precise elements of such an executed contract are elaborated upon in the leading

case of Williams v. Murray, 239 Ga. 276, 236 S.E.2d 624 (1977).
49. 257 Ga. 478, 360 S.E.2d 590 (1987).
50. Id. at 478-79, 360 S.E.2d at 590.
51. Id. at 479, 360 S.E.2d at 590.
52. Id., 360 S.E.2d at 591.
53. 256 Ga. 79, 344 S.E.2d 411 (1986).
54. Id. at 81, 344 S.E.2d at 413.
55. 184 Ga. App. 674, 362 S.E.2d 468 (1987).
56. Id. at 675, 362 S.E.2d at 469.
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the intestate took the child into his home; the child's school listed the
intestate and his lawful wife as the parents in the records; the intestate
hosted a reception at his home when the child married; and the intestate
allowed the grown child, her husband, and their four children to live in
his home until he died."

C. Jurisdiction of Courts

In 1986, the legislature passed an act authorizing a jury trial in a pro-
bate court of a county with a population of more than 150,000 persons if
the probate judge has been a member of the bar for at least seven years."
The act further provided that it would apply to all cases filed on or after
its effective date, which was July 1, 1986.19 The case of Porter v. Frazier"
raised an interesting question concerning the applicability of this act. The
attorney originally filed the case in the probate court of Gwinnett County
on February 11, 1985, and the court admitted the will to probate on May
10, 1985.1 On June 5, 1986, a presumably interested party filed a petition
for removal of the executrix."s In March 1987, appellee filed a petition for
admission to probate an alleged codicil, and in April 1987, another pre-
sumably interested party filed a petition seeking removal of the execu-
trix.8 Thus, the original petitioner filed before the effective date of the
act, but other claimants filed thereafter." The executrix, to assure protec-
tion of her right to appeal, filed appeals both to the superior court and to
the supreme court.65 The latter court held that jurisdiction lay in the su-
perior court.6 The filing of the original petition, to which the subsequent
petitions were only further pleadings, was controlling; hence, jurisdiction
was determined by pre-1986 law."

D. Problems of Probate

Nature of the Instrument-Deed or Will? While no particular
form and no particular words are necessary for an instrument to qualify
as a will," both form and words are helpful in determining the crucial

57. Id.
58. 1986 Ga. Laws 982; O.C.G.A. § 15-9-120 (Supp. 1988).
59. 1986 Ga. Laws 995.
60. 257 Ga. 614, 361 S.E.2d 825 (1987).
61. Id. at 614, 361 S.E.2d at 825.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id., 361 S.E.2d at 826.
67. Id.
68. O.C.G.A. § 53-2-41 (1982).
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issue of the intention of the maker concerning the nature of the instru-
ment. In Harris v. Neely,19 the instrument was in the form of a warranty
deed executed in 1951, witnessed by two witnesses and duly recorded as a
deed.70 Since the statute in force at that time required three witnesses to
witness a will,7 1 the instrument obviously failed as a will. The issue raised
in 1987 was whether the instrument also failed as a deed.7 The appel-
lants argued that the instrument was valid as a deed because the gran-
tor's reservation of a life estate and unqualified power to sell demon-
strated that no present interest passed to the grantee in 1951.78 The
supreme court held that the instrument was a valid deed. 4 A present in-
terest passed to the grantee subject only to a reserved life estate and a
reserved power to sell.75 Since the grantor did not exercise the power of
sale, the possessory fee was in the grantee at the moment of the grantor's
death . 6 Further evidence that the grantor intended the instrument as a
deed lay in the presumed fact that the grantor did not intend for it to be
totally ineffective, as would be the case if the court construed it to be a
will.7

7

Nature of the Will-Domestic or Foreign? The court reconciled
two facially conflicting code sections to determine if the will offered for
probate in Zeb v. Griffin' was a foreign will or a domestic will. The first
section provides that the testator's residence at death gives jurisdiction to
the probate court of the county of residence . The other section treats a
will, "executed" by a person residing outside the state of Georgia but con-
veying property in Georgia as a foreign will.60 The testatrix in Zeb exe-
cuted her will while a resident of Florida but later became, and remained
until death, a resident of Georgia." The will met the formal requirements
of each state.82 The supreme court affirmed the trial court's holding that
it was a domestic will.8 While the will was "executed" outside the state
of Georgia, the place of residence of the testator at death confers jurisdic-

69. 257 Ga. 361, 359 S.E.2d 885 (1987).
70. Id. at 362, 359 S.E.2d at 886.
71. GA. CODE ANN. § 113-107 (1933).
72. 257 Ga. at 362, 359 S.E.2d at 886.
73. Id. at 362-63, 359 S.E.2d at 887.
74. Id. at 363, 359 S.E.2d at 887.
75. Id.
76. Id.
77. Id.
78. 257 Ga. 364, 359 S.E.2d 899 (1987).
79. O.C.G.A. § 53-3-1 (1982).
80. Id. § 53-3-40.
81. 257 Ga. at 364, 359 S.E.2d at 899.
82. Id.
83. Id., 359 S.E.2d at 900.
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tion on the probate court of the county of residence." The court con-
strued the foreign will statute as referring to a testator domiciled in an-
other state at the time of death and as presupposing probate of the will in
that other state. The crucial time is the death of the testator, not the
execution of the will.8

Testamentary Capacity. In Arnall v. Cochran,86 the defendant
challenged the will on the basis of evidence that twelve years before the
will's execution a medical doctor diagnosed the testator as suffering from
schizophrenia, as being unable to manage his finances, and as being un-
likely to improve. 7 The doctor making that diagnosis had no further con-
tact with the testator after his initial evaluation. Since that time, how-
ever, two other doctors treated the testator and testified unequivocally
that his condition was in remission due to treatment and that they found
him lucid and able to manage his affairs at the time of execution of the
will.8'9 The court held this testimony sufficient to justify affirmance of the
superior court's summary judgment in favor of the will.0

Lost or Destroyed Wills. The wording of the Georgia statute con-
cerning lost or destroyed wills,9' while technically correct, may lead to
some unfortunate results, but whether that will be the result in Woods v.
Giedd 9 remains to be seen. Woods held, on an appeal from denial of a
motion for summary judgment, that probating a copy of a missing will
depends upon whether the court characterizes the disappearance of the
will as a loss or a destruction and whether that disappearance took place
before or after the decedent's death.9 There was evidence that the dece-
dent executed the will in 1983 and, two days before his death in 1985,
stated that he had a will in his safety deposit box." When the box was
opened after the decedent's death, however, it did not contain a will.95
Some collateral relatives challenged the petition of the widow and sole
heir for an order of no administration necessary and offered for probate
an unsigned copy of a will." The court held the totality of the evidence

84. Id.
85. Id.
86. 257 Ga. 550, 361 S.E.2d 173 (1987).
87. Id. at 550, 361 S.E.2d at 174.
88. Id.
89. Id.
90. Id. at 550-51, 361 S.E.2d at 174.
91, O.C.G.A. § 53-3-6 (1982).

92. 257 Ga. 152, 356 S.E.2d 211 (1987).
93. Id. at 152, 356 S.E.2d at 212.
94. Id.
95. Id.
96. Id.
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sufficient to raise a justiciable issue and, therefore, to require denial of
the widow's motion for summary judgment.' 7

The court's construction of the statute appears proper. The court con-
cluded that if a will is lost (as distinguished from destroyed) before the
death of the testator, the court cannot probate a copy of the will; how-
ever, if it is either lost or destroyed after his death, the court can probate
the will." The statute clearly states that in either case a rebuttable pre-
sumption of revocation exists; only after that presumption is rebutted do
the issues on the merits surface."

Admitting the court's construction of the statute to be proper, the
question remains of whether the legislature should repeal or amend the
statute. If a will is lost during the testator's life, but after his death
proper execution of the will can be shown, an unsigned copy satisfactorily
proves the will's contents and rebuts the presumption of revocation. Why
should the court not probate that will?

Attorney Fees in Probate Proceedings. In Bryan v. Granade,100

the heirs asked the attorney who successfully represented them in a chal-
lenge of their grandmother's will to become administrator of their grand-
mother's estate. 0 ' The heirs later accused him of converting certain es-
tate assets, and he resigned as administrator.'0

2 The probate court
accepted his resignation but entered judgment against him "in favor of
the estate in the amount of the funds that he had converted.' ' 03 When
the attorney sued the heirs for his fee in successfully challenging the will,
the heirs argued that the attorney forfeited his right to these attorney
fees by subsequently breaching his fiduciary duties as administrator.'0
The supreme court held the attorney entitled to those fees, his actions in
challenging the will being distinct and severable from those in adminis-
tration of the grandmother's estate.'0 ' Three justices filed a strong dissent
against allowing the attorney to change hats from lawyer to administrator
and thus to insulate his legitimate services in the former capacity from
his breaches of trust in the latter.101 The dissenting justices termed the
majority's distinction "one which only a lawyer would understand."107

97. Id.
98. Id. at 153, 356 S.E.2d at 213.
99. Id.

100. 257 Ga. 219, 357 S.E.2d 92 (1987).
101. Id. at 220, 357 S.E.2d at 93.
102. Id.
103. Id,
104. Id.
105. Id. at 221, 357 S.E.2d at 94.
106. Id.
107. Id. (Hunt, J., dissenting).
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This implicit indictment of the profession should give us pause.
The court applied the logic behind the new tort of abusive litigation,

created by the supreme court's merger in Yost v. Torok'" of the torts of
malicious use of process and malicious abuse of process,'0 ' to fiduciary
litigation in Socolow v. Goodman.'" In Socolow, the proponent filed to
probate a will that was facially invalid due to improper witnessing."' The
proponent's attorney knew of this defect before he filed the petition, but
proponent claimed that he told her that "it would be difficult, but not
impossible, to probate the will.""' The proponent withdrew her petition
shortly after the decedent's nephew filed a caveat.1 s The probate court
rejected as incredible the proponent's claim that a court might probate
the will and awarded the caveator attorney fees of $3,810 against the pro-
ponent alone."' The proponent's sole contention on appeal was that "it
was unjust to assess [these] fees against her rather than the attorney who
prepared the petition. '""' The supreme court rejected this contention and
affirmed the judgment, noting that under Georgia's frivolous claim stat-
ute"' the court may award attorney fees and expenses against the party
asserting the frivolous claim, his attorney, or both, when there exists
"such a complete absence of any justiciable issue of law or fact that it
could not be reasonably believed that a court would accept the asserted
claim, defense or other position."" 7 Thus, while the probate court has
authority to assess some of the attorney fees against the proponent's at-
torney, the court did not abuse its discretion in charging them solely to
the proponent."'

Collection and Protection of Estate Assets. Immediately upon
qualification, a personal representative is under a duty to ascertain the
status of the estate. 19 Thereafter, as a fiduciary, the law obligates the
personal representative to seek out and enforce lawful claims to assets
belonging to the estate and to resist unauthorized claims asserted against
the estate. Several cases during the survey period showed fiduciaries ac-

108. 256 Ga. 92, 344 S.E.2d 414 (1986).
109. Id. at 95, 344 S.E.2d at 417.
110. 184 Ga. App. 103, 360 S.E.2d 653 (1987).
111. Id. at 103, 360 S.E.2d at 653.
112. Id.
113. Id.
114. Id.
115. Id.
116. O.C.G.A. § 9-15-14(a) (Supp. 1988).
117. 184 Ga. App. at 103, 360 S.E.2d at 653.
118. Id., 360 S.E.2d at 654.
119, See Continental Ins. Co. v. Weekes, 140 Ga. App. 791, 232 S.E.2d 80 (1976); D.

REDFEARN, WILLS AND ADMINISTRATION OF ESTATES IN GEORGIA § 277 (4th ed. 1979).
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quitting themselves of these responsibilities.
Upon the death of one party to a multiple-party account, a statutory

presumption of ownership arises in the survivor, which presumption is
rebuttable by "clear and convincing evidence of a different intention at
the time the account is created. 120 Whether a party offers such clear and
convincing evidence in a dispute on this issue obviously will determine
the correctness of a grant of summary judgment. At issue in Banks v.
Todd12

1 was the right to certificates of, deposit valued at $72,000 held at
decedent's death in the names of decedent and her friend.12 2 The execu-
tor of decedent's will sued to recover these assets and offered evidence
that decendent was about eighty years of age, feeble, and almost blind
when she employed the defendant to assist her in her personal and busi-
ness affairs, and that the decedent created the entire relationship to facil-
itate the handling of decedent's affairs.'22 The court of appeals reversed
the trial court's grant of summary judgment in favor of the defendant. 24

The evidence of decedent's age, physical condition, and deteriorating
mental state, coupled with additional evidence, though disputed, that de-
cedent paid defendant for her services, was sufficient to raise an issue of
material fact of whether the joint and survivor form of the certificates
was to facilitate the handling of decedent's affairs or to effectuate a gift to
the defendant.1

2 5

A divided court reached a different decision on the summary judgment
issue in a case in which the plaintiff and defendant were children of a
mother who opened joint and survivor accounts for herself and defendant,
her daughter.1'2 The only evidence offered which showed that the mother
established accounts in survivorship form for her convenience and not to
create survivorship rights was an affidavit of the deceased mother's sister,
which said that she talked with decedent about such accounts and that at
the time of the conversation neither of them was aware that the survivor
of a joint account would become the owner.' 2 ' The trial court held this
evidence inadmissible.' 8 In affirming the judgment in favor of the daugh-
ter, as survivor under the joint accounts contracts, the court of appeals
ruled that the disputed evidence, even if admitted, would have been in-
sufficient to rebut the statutory presumption of survivorship rights. 12 9

120. O.C.G.A. § 7-1-813(a) (1982).
121. 184 Ga. App. 681, 362 S.E.2d 410 (1987).
122. Id. at 682, 362 S.E.2d at 411.
123. Id. at 681, 362 S.E.2d at 411.
124. Id. at 682, 362 S.E.2d at 411.
125. Id. at 682-84, 362 S.E.2d at 412-13.
126. Nowlin v. Parker, 183 Ga. App. 137, 138, 358 S.E.2d 258, 258 (1987).
127. Id. at 138, 358 S.E.2d at 259.
128. Id. at 139, 358 S.E.2d at 259.
129. Id.
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The decedent's sister, the affiant, did not base her conclusion that dece-
dent did not intend to create survivorship rights upon what decedent told
her sister, but upon the sister's "erroneous conclusion as to the effect of
the creation of joint accounts." 130 The fact that the court reached a differ-
ent conclusion on the summary judgment issue in Banks v. Todds'8 and
in Nowlin v. Parker'8' suggests that, perhaps, banks are not calling this
problem to the attention of the customer pointedly enough to assure that
when the customer opens a survivorship account he knows that the form
of account is the one best suited for accomplishment of his objectives.

A cause of action for wrongful death does not abate upon the death of
either party.8 8 Caylor v. Potts disputed the devolution of that right.'34 In
Caylor, a father filed an action for the wrongful death of his three year
old daughter and died later while the action was pending.88 The mother,
who was divorced from the father, then was substituted as plaintiff. 86

After she effected a settlement of the case, she sought a declaration that
the father's estate was not entitled to one-half the proceeds of the settle-
ment,13 7 relying upon the provision of the wrongful death act that states
"if either parent is deceased, the right shall be in the surviving parent. ' "
The court affirmed judgment on the pleadings in favor of the father's es-
tate. 88 The cited section of the code addresses only the situation in which
one parent predeceases the child. In this case, both parents survived the
child, and the cause of action vested at that moment in the two of
them." 0 It followed that upon the father's death while the case was pend-
ing, his one-half interest in the cause of action passed as a part of his
estate. The administrator of his estate thus was successful in recovering
that particular estate asset."'

The personal representative, in addition to collecting the assets of the
estate, must protect them against questionable claims. In Babb v.
Potts,14 2 the administratrix of the deceased's estate sued her sister for
allegedly withholding assets of the estate. 14 The sister counterclaimed,

130. Id., 358 S.E.2d at 260.
131. 184 Ga. App. 681, 362 S.E.2d 410 (1987).
132. 183 Ga. App. 137, 358 S.E.2d 258 (1987).
133. O.C.G.A. § 9-2-41 (1982).
134. 183 Ga. App. 133, 358 S.E.2d 291 (1987).
135. Id. at 133, 358 S.E.2d at 291.
136. Id.
137. Id., 358 S.E.2d at 291-92.
138. O.C.G.A. § 19-7-1(c) (1982).
139. 183 Ga. App. at 133-34, 358 S.E.2d at 292.
140. Id.
141. Id.
142. 183 Ga. App. 785, 360 S.E.2d 44 (1987).
143. Id. at 786, 360 S.E.2d at 45.
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alleging and proving that decedent had a home that she provided for
many years in which she cooked, washed, and cared for him, but never
received any payment for rent or for these services.1" The court submit-
ted her counterclaim to a jury under two theories: Breach of contract to
make a will and quantum meruit.'4' The jury found no contract to make
a will, but held for the sister on quantum meruit.'" The court of appeals
affirmed on the ground that because the evidence plainly did not demand
an inference that the services were gratuitous, the court properly submit-
ted the matter to the jury on the issue of quantum meruit.147

The final obligation of the executor-assuring that an estate asset goes
to the proper ultimate taker-calls for careful will construction by the
executor, his attorney, and often by the courts. The will in Powell v.
Vann146 posed such a problem. The will left all of the testatrix' "securi-
ties" to named persons and then left the residue to others.14'9 The issue of
whether "securities" included bank savings and loan accounts surfaced
after the death of the testatrix."'0 Applying the plain meaning rule, the
court concluded that, while there are cases holding that "securities"
might include such accounts, it is not within the ordinary meaning of the
word to include these accounts and that there was nothing in this will to
show that the testatrix intended such an expansive meaning."'

III. RECENT DECISIONs-TRUSTS

A. Private Trusts-Revocability

It appears settled that Georgia follows the traditional rule of allowing a
settlor who is also the sole beneficiary of a trust, even though it is ex-
pressly made irrevocable, to revoke it.15' The determination of whether
that power to revoke is present in a particular case will depend upon
whether the settlor is in fact the sole beneficiary. Relying upon the cited
Georgia authorities, and upon the Restatement of Trusts,'' the supreme
court held such a trust irrevocable in Cooper v. Trust Co. Bank."14 In

144. Id.
145. Id.
146. Id. at 786-87, 360 S.E.2d at 45-46.
147. Id.
148. 257 Ga. 353, 359 S.E.2d 673 (1987).
149. Id. at 354, 359 S.E.2d at 673.
150. Id.
151. Id., 359 S.E.2d at 674.
152. See Moore v. First Nat'l Bank, 218 Ga. 798, 130 S.E.2d 718 (1963); Woodruff v.

Trust Co., 233 Ga. 135, 210 S.E.2d 321 (1974). For the traditional rule see G. BOGERT, supra
note 10, at § 148.

153. RESTATEMENT (SECOND) OF TRUSTS § 127 (1959).
154. 257 Ga. 272, 357 S.E.2d 582 (1987).
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Cooper, the trust, which was established in 1968, was for the sole benefit
of the settlor for life, remainder to her descendants living at her death
and in such shares as she should appoint by will and, in default of de-
scendants, among her blood relatives as she should appoint by will. 55

Even though the settlor was the sole identified beneficiary, there were
also other identifiable ones for whom the settlor created the trust."' It
does not matter that these potential beneficiaries do not presently hold
vested interests.157 While the court did not discuss it, the basic reasoning
is that there is a not yet accomplished trust objective; namely, that of
assuring that the property will ultimately go to one or the other of the
identifiable classes of persons.

B. Charitable Trusts

Applying neutral principles of property law to church property disputes
is analogous to tightrope walking. A lean too far in either direction will
cross that nebulous line between these neutral principles of property law,
which may be used in resolving such disputes, and some strongly held
religious tenets, that may not be so used. The dispute in First Evangeli-
cal Methodist Church v. Clinton'" was over two parcels of realty, the
title to each of which was in a local church in Georgia at the time that the
church severed its affiliation with the Evangelical Methodist Church of
Abilene, Texas.1" Application of neutral principles of property law re-
suited in the parcel on which the church building stood going to the
larger connectional body, while the parcel on which the parsonage stood
remained the property of the local church."'0 The language of the deeds
controlled. The deed originally conveying the church building and land
identified the grantee (trustees of the local church) as being affiliated
with the larger church and required that the local church maintain this
affiliation (obviously based on religious tenets) in the use of the church
building."' The local church's action severed this affiliation and forfeited
title to the church parcel that became vested in the larger body."' The
deed conveying the parsonage parcel to trustees of the local church, how-
ever, provided that it be held in trust for the use of the ministers from
time to time, but subject to the "discipline of said [local] church."" " This

155. Id. at 272, 357 S.E.2d at 582.
156. Id., 357 S.E.2d at 582-83.
157. Id. at 272-73, 357 S.E.2d at 582-83.
158. 257 Ga. 459, 360 S.E.2d 584 (1987).
159. Id. at 459, 360 S.E.2d at 585.
160. Id. at 460, 360 S.E.2d at 585.
161. Id.
162. Id.
163. Id.
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deed contained no mention of a larger connectional church, nor did it
identify any religious tenets comprising the discipline of the local
church.1'4

164. Id.
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