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A topic as vast as trial practice and procedure is bound to produce significant new developments each year. This survey period was no exception. Decisions concerning service of process, personal jurisdiction, and
abusive litigation claims highlighted the developments. The authors also
have included a brief summary of appellate decisions that construe the
Uniform Court Rules,' an area not covered in previous surveys, which the
authors hope will prove useful to judges and practitioners.
I.

UNIFORM COURT RULES

The adoption of the Uniform Court Rules,' which became effective July
1, 1985, was the most significant development in trial practice and procedure in recent years. Although the rules clearly are having a substantial
impact on trial practice, the appellate decisions that construe the rules
have been difficult to research. Michie does not annotate the rules as part
of the Official Code of Georgia Annotated, nor does Shepard's Georgia
Citations refer to them. Darby Printing Company, however, has recently
published the Georgia Court Manual Rules and Regulations Annotated,
which should prove useful.
The rules receive varying interpretations from circuit to circuit. The
appellate decisions, however, clearly indicate that the rules mean what
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they say and may be ignored only at the peril of the party doing so.'
During this survey period, many cases concerning the rules made their
way to the appellate courts. This section comments briefly on some of the
more significant appellate decisions. The cases that are discussed indicate
the courts' strict enforcement of these technical rules.
A. Rule 5-Time for Discovery
The stated objective of the rules is to "provide for the speedy, efficient,
and inexpensive resolution of disputes"" with some uniformity throughout the judicial system. Rule 55 is one of the major devices for achieving
this objective of efficiency. The court in Jack Eckerd Drug Company of
Georgia, Inc. v. CovingtonO removed any confusion concerning the footnote to rule 5. The footnote states that "Rule 5 shall not be applied in
any case prior to January 1, 1986. '" The footnote does not purport to
exempt completely from the application of rule 5 all cases pending prior
to January 1, 1986. The court found in Covington that the purpose of the
footnote was to afford a six-month grace period to comply with rule 5 to
litigants with cases already pending on July 1, 1985.0
Two decisions clearly indicate that rule 5 grants neither party a right to
six months of discovery. In Alexander v. Macon-Bibb County Urban Development Authority,' Alexander sought additional time to depose the
opposing parties, contending that rule 5 should keep the discovery period
open for a period of six months. The court denied Alexander's request for
a continuance. 10 Appellant in Walton v. Datry" found himself at trial
within four months after the answer was filed. Citing Alexander,1 ' the
court found that rule 5 does not guarantee six months of discovery and
denied appellant's request for a continuance. s
3.
4.
5.

West v. Nodvin, 183 Ga. App. 645, 646, 359 S.E.2d 729, 731 (1987).
GA. CONST. art. VI, § 9, para. 1.
GA. UNIV. Sup. CT. R. 5 (1988). Rule 5 provides:
In order for a party to utilize the court's compulsory process to compel discovery,
any desired discovery procedures must first be commenced promptly, pursued diligently and completed without unnecessary delay and within 6 months after the
filing of the answer unless for cause shown the time has been extended or shortened by court order. (EditorialNote. Rule effective January 1, 1986.)

Id.
6.
7.
8.
9.
10.
11.
12.
13.

183 Ga. App. 164, 358 S.E.2d 311 (1987).
GA. UNIF. SuP. CT. R. 5 (1988).
183 Ga. App. at 165, 358 S.E.2d at 311.
257 Ga. 181, 357 S.E.2d 62 (1987).
Id. at 184, 357 S.E.2d at 65.
185 Ga. App. 88, 363 S.E.2d 295 (1987).
Id. at 90, 363 S.E.2d at 297 (citing 257 Ga. at 181, 357 S.E.2d at 62).
Id.

1988]

TRIAL PRACTICE

One final decision that construed rule 5 determined when the six
month time period begins to run if a defendant defaults. In Whisenaut v.
Gray,4 defendant defaulted, but attempted to litigate the issue of damages pursuant to Official Code of Georgia Annotated section 9-11-55(a). Is
In a five to four decision, the majority supplied the missing language for
rule 5 by holding that when a defendant files no answer, the time period
is measured from the forty-fifth day after service on the defendant, the
last day on which a defendant may file an answer without obtaining a
discretionary extension from the court. 6 In dissent, Judge Sognier
pointed out that the right to contest the issue of damages under section
9-11-55(a) becomes hollow if a defendant loses the right to engage in discovery. 17 The supreme court apparently agreed with the minority in the
court of appeals, and reversed.'6 The highest court ruled that the six
month limitation on discovery does not apply in a default situation; the
trial judge, in his discretion, determines the time limits on discovery.'9
B. Rule 6-Motions in Civil Actions
Several decisions that construed rule 620 reveal that, in either making
or responding to motions, particularly motions for summary judgments,
litigants must adhere strictly to rule 6. In Henderson v. Caughran,21 for
example, defendant responded to plaintiff's motion for summary judgment and affidavit about two weeks after the thirty-day response period
of rule 6.2.2' The trial court refused to consider defendant's response and
affidavit and granted plaintiff's motion for summary judgment on that
basis. 2 The court of appeals affirmed.2'
West v. Nodvin25 presented a motion for summary judgment that
plaintiff filed, and that the trial court heard and denied, with absolutely
no response from defendant.2s Within the permitted time, plaintiff moved
14.
15.
16.
17.
18.
19.

185 Ga. App. 401, 364 S.E.2d 285 (1987).
O.C.G.A. § 9-11-55(a) (1982).
185 Ga. App. at 402, 364 S.E.2d at 287.
Id. at 403, 364 S.E.2d at 288 (Sognier, J., dissenting).
Gray v. Whisenaut, 258 Ga. 242, 258 S.E.2d 115 (1988).
Id.

20.

GA. UNIF. SuP. CT. R. 6 (1988).

21. 182 Ga. App. 657, 356 S.E.2d 721 (1987).
22. GA. UNIF. SuP. CT. R. 6.2 (1988). Rule 6.2 provides: "Reply. Unless otherwise ordered
by the judge, each party opposing a motion shall serve and file a response, reply memorandum, affidavits, or other responsive material not later than 30 days after service of the
motion."
23. 182 Ga. App. at 657, 356 S.E.2d at 721.
24. Id.
25. 183 Ga. App. 645, 359 S.E.2d 729 (1987).
26. Id. at 645, 359 S.E.2d at 730.
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the court to reconsider its order. In response, defendant filed affidavits
opposing plaintiff's motion for summary judgment but produced no statement of the theory of the case or of material facts in dispute.2 7 Distinguishing Bishop v. Stephens," in which the trial court wiped the slate
clean by setting aside the initial order with no qualifications and then set
a new hearing, the court in West found that defendant never complied
with the Uniform Rules.29 Defendant's failure authorized the court to
strike defendant's affidavits and enter judgment for plaintiff."0
In Wimberly v. Karp,3' plaintiff's failure to respond to defendant's motion for summary judgment in accordance with rule 6.2 also was fatal. In
response to defendant's motion, plaintiff filed no response but did file a
motion to dismiss the motion for summary judgment. By failing to respond timely and correctly according to the rules, plaintiff lost his opportunity to be heard."2
The appellate courts also resolved several issues concerning hearings on
motions under rule 6.3." In Smith v. Georgia Power Co.,"4 the court of
appeals held that a litigant cannot complain on appeal about the lack of a
hearing below unless he requested a hearing."5 In Cherry v. Coast House,
Ltd.,"3 the supreme
court added that the request for a hearing must be
"unconditional' 7 before a trial court's refusal to grant a hearing can be
error." Appellant's motion in Cherry was: "In accordance with rule 6.3 of
the Uniform Superior Court Rules, oral argument is requested unless the
court decides to deny the motions. . .. -"9The supreme court considered
this request conditional and not in accordance with rule 6.3; thus, the
trial court did not err in denying a hearing."
27. Id.
28. 164 Ga. App. 45, 296 S.E.2d 250 (1982).
29. 183 Ga. App. at 646, 359 S.E.2d at 730.
30. Id.
31. 185 Ga. App. 571, 365 S.E.2d 131 (1988).
32. Id. at 572, 365 S.E.2d at 132.
33. GA. UNIF.Sup. CT. R. 6.3 (1988). Rule 6.3 provides:
Hearing. Unless otherwise ordered by the court, all motions in civil actions, including those for summary judgment, shall be decided by the court without oral
hearing, except motions for new trial and motions for judgment notwithstanding
the verdict. However, oral argument on any motion for summary judgment shall
be permitted upon written request if such request is made not later than five (5)
days after the time for response.
34. 183 Ga. App. 295, 358 S.E.2d 879 (1987).

35. Id. at 295-96, 358 S.E.2d at 880-81.
36.
37.
38.
39.
40.

257 Ga. 403, 359 S.E.2d 904 (1987).
Id. at 404, 359 S.E.2d at 906.

Id.
Id.
Id.
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Although the legislature amended rule 6.3, effective May 7, 1987, to
mandate summary judgment hearings when parties request them, a trial
court may nonetheless grant a summary judgment without a hearing if
none is requested.'1 In McKenzie v. Seaboard Coast Line R.R.,'2 appellee
filed its motion for summary judgment on August 14, 1985, but the trial
court did not grant the motion until January 23, 1987. Appellant's sole
enumeration of error was the granting of the motion without providing an
opportunity for appellant to be heard.'3 Judge Beasley, concurring specially, Wrote that there was no duty to inform the responding party that
the court would decide the motion without a hearing."
Finally, the court in Hogans v. Food Giant, Inc." considered whether
holding a hearing with no request constituted error. The court of appeals
found that holding such an unrequested hearing in that case was permissible because the complaining party participated in the hearing and was
not harmed by the absence of a request for a hearing under rule 6.346
C. Rule 7.2-PretrialConferences; Civil PretrialOrder
In Malley Motors, Inc. v. Davis,'47 the court of appeals relied on rule
7.2 8 to reverse the decision because the trial court refused to exclude
testimony of a witness not listed in a pretrial order." The trial court permitted the party's own lawyer to testify concerning the claim for stubborn litigiousness and the particulars of the claim for attorney fees. In
holding that the lower court erred, the court pointed out that the purpose
of rule 7.2 was to eliminate "mid-trial crisis,"50 and that there was no
reason advanced why the pretrial order should be amended.,1 Malley Motors, Inc. is important because it illustrates that a pretrial order "sets the
parameters for the trial" and should not be exceeded absent meeting the
2
proper standard for amending the order.
Citing the pretrial order, the court of appeals in Dependable Equipment & Leasing Co. v. Nursecare of Atlanta, Inc.'3 affirmed the trial
41.

GA. UNIF. SuP. CT. R 6.3 (1988).

42. 184 Ga. App. 233, 361 S.E.2d 235 (1987).
43. Id. at 233, 361 S.E.2d at 235.
44. Id. at 234, 361 S.E.2d at 235 (Beasley, J., concurring specially).
45. 185 Ga. App. 645, 365 S.E.2d 496 (1988).
46. Id. at 646, 365 S.E.2d at 497.
47. 183 Ga. App. 599, 359 S.E.2d 394 (1987).
48. GA. UNIF. SUP. CT. R. 7.2 (1988). Rule 7.2 provides for preparation of a proposed
pretrial order, and supplies a form. Id.
49. 183 Ga. App. at 600, 359 S.E.2d at 395.

50. Id.
51. Id.
52. Id.
53. 184 Ga. App. 136, 361 S.E.2d 23 (1987).
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court's refusal to amend the pleadings to allow defendant to assert a new
defense at the close of evidence. As in Malley Motors, Inc., the party
failed to meet the exacting standard for amending a pretrial order."
These decisions illustrate that the appellate courts are requiring that litigants state their case clearly, outline the issues, and identify all witnesses
so that the trial will be conducted in a manner that will eliminate the
chance for error.
D. Rule 8.4-Civil Jury Trial Calendar; Trial Date
The court in Broadwater v. City of Danville" highlighted provisions of
rule 8.4" and the conditions that must be present before a trial court can
dismiss a case set for trial because of counsel's failure to appear. Broadwater was listed as Number 11 on the published trial calendar. When
plaintiff's counsel failed to appear at the call of the trial calendar on the
date specified, the court dismissed his complaint.5 7 Because the case was
not one of the first five cases on the published trial calendar, and because
counsel was not given a specified date or permission to be on call with
reasonable notice, the dismissal was error." The court in Fulton v.
State" defined "the first five actions."" According to the court of appeals, rule 8.4 requires the presence of counsel who are to try the first five
cases listed on the trial calendar rather than the first five cases "to be
tried."'
E. Rule 10.3-Trials, Requests to Charge
The court in Whitworth v. Connecticut Indemnity Co.2 held that it
was not error to consider a request to charge submitted on the second day
of trial if the late charge was submitted in response to a charge the oppo54. Id. at 137, 361 S.E.2d at 25.
55. 184 Ga. App. 886, 363 S.E.2d 316 (1987).
56. GA. UNIF. Sup. CT. R 8.4 (1988). Rule 8.4 provides:
Trial Date. The parties and counsel in the first 5 actions on the published trial
calendar shall appear ready for trial on the date specified unless otherwise directed by the assigned judge. Parties in all other actions on the calendar are expected to be ready for trial but may contact the calendar clerk to obtain: (A) A
specific date and time for trial during the trial term specified in the calendar; or,
(B) Permission to await the call by the calendar clerk of the action for trial upon
reasonable notice to counsel.
57. 184 Ga. App. at 886-87, 363 S.E.2d at 317.
58. Id. at 887-88, 363 S.E.2d at 318.
59. 183 Ga. App. 570, 359 S.E.2d 726 (1987).
60. Id. at 572, 359 S.E.2d at 728.
61. Id.
62. 185 Ga. App. 682, 365 S.E.2d 523 (1988).
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nent had earlier submitted." Apparently, the court considers such a request to be "submitted to cover unanticipated points"'" that arose after
the trial commenced.
F. Rule 12-Voluntary Dismissal
Rule 12 requires a dismissing plaintiff to pay accrued court costs, including juror fees." At issue in Kroger Co. v. Michaels" was whether a
plaintiff must pay juror costs pursuant to Official Code of Georgia Annotated section 9-11-41(d)6 7 before refiling the action. Plaintiff's affidavits
stated that she investigated whether there were any unpaid costs and
found that at the time of the refiling, all previously incurred costs were
paid." The juror costs, as it turned out, were not paid." The court found
that these costs are included under section 9-11-41(d), but it was a jury
question whether
plaintiff made a good faith inquiry concerning the cost's
70
existence.
G. Rule 22-Media Coverage of Trials
The television company in Georgia Television Co. v. Napper filed a
request under rule 22 7 to allow it to cover an emergency hearing between
the members of the Public Safety Committee and the Atlanta City Council. The hearing concerned the contents of the report of the internal affairs unit concerning alleged drug activity of former State Senator Julian
Bond. The trial court denied the request and found that the coverage
"would detract from the dignity and decorum of the court. 73 The supreme court reversed, holding that the trial court did not apply the standard required by rule 22. The trial court's7 omission to make a specific
finding as required by that rule was error. '
63. Id. at 682-83, 365 S.E.2d at 524.
64. Id. at 683, 365 S.E.2d at 524 (quoting GA. UNIF. Sup. CT. R. 10.3 (1988)).
65. GA. UNIF. Sup. CT. R. 12 (1988). Rule 12 provides:
Voluntary dismissal of actions. If a civil action is voluntarily dismissed (other
than as a result of final settlement agreement, the terms of which are dictated, in
court or in chambers, into the record) after the trial jury has been empaneled, all
court costs including juror fees incurred for all panels from which the trial jury
was selected shall be taxed against the dismissing party.
66. 183 Ga. App. 626, 359 S.E.2d 698 (1987).
67. O.C.G.A. § 9-11-41(d) (1982).
68. 183 Ga.App. at 626-27, 359 S.E.2d at 699-700.
69. Id.
70. Id. at 627, 359 S.E.2d at 700.
71. 258 Ga. 68, 365 S.E.2d 275 (1988).
72.

GA. UNIF.SUP, CT. R 22 (1988).

73. 258 Ga. at 69, 365 S.E.2d at 277.
74. Id.
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H. Rule 24.6-Domestic Relations; Uncontested Divorce Actions
Russell v. Russell7l was an action for divorce in which defendant acknowledged service one day prior to the filing of the action. Rule
24.6(D)76 requires that all actions be filed at or before the acknowledgment of service. The trial court cancelled the hearing for the final decree
because plaintiff filed one day after acknowledgment of service. Citing
prior case law providing that an acknowledgment of service may be made
before a petition is filed, the supreme court reversed. 7 The court cited
the last sentence of the preamble to the Uniform Superior Court Rules:
"It is not the intention, nor shall it be the effect, of these rules to conflict
with the constitution or substantive law, either per se or in individual
actions and these rules shall be so construed and in case of conflict shall
yield to substantive law.' 8 Rule 24.6(D) yielded to the substantive law."
II.CLAIMS
A.

Sovereign Immunity

During the survey period, a case concerning sovereign and official immunity, in which the cause of action accrued after the enactment of the
constitution of 1983, finally reached the supreme court. In Martin v.
Georgia Department of Public Safety, 0 a Lumpkin County deputy sheriff collided with a car during a high speed chase. A passenger, a five-yearold child, was severely injured. At the time of the collision, the deputy
was assisting the state patrol. The plaintiffs sued on the child's behalf
and named the deputy and the state patrolman involved in the chase, the
Department of Public Safety, and its commissioner, Hugh Hardison, as
defendants. Relying upon the constitution, the court held the officers' immunity waived to the extent of the department's liability insurance.' 1 The
supreme court also affirmed a finding that the department was vicariously
liable to plaintiffs to the extent that the department was insured.2 Martin was decided on June 25, 1987."
During its next session, the General Assembly passed a resolution proposing a constitutional amendment reinstating much of the sovereign and
75.

257 Ga. 177, 356 S.E.2d 884 (1987).

76. GA. UNIF. SuP. CT. R. 24.6(D) (1988).
77.
78.
79.
80.
81.
82.
83.

257 Ga. at 178, 356 S.E.2d at 885.
Id. (quoting Preamble, GA. UNIF.Sup. CT. R. (1988)).
Id.
257 Ga. 300, 357 S.E.2d 569 (1987).
Id. at 303, 357 S.E.2d at 572 (citing GA. CONST. art. I, § 2, para. 9).
Id.
Id. at 306, 357 S.E.2d at 569.
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official immunity presently waivable under Georgia Constitution article I,
section 2, paragraph 9." The proposed amendment appears to be in direct response to the decision in Martin.s1 It would restrict recovery of
punitive damages, regardless of whether insurance is available.86 Additionally, state officers and employees could not be liable for actions arising out of their employment unless they acted willfully or with fraud,
7
malice, or corruption.8

This proposed retreat from waiver of sovereign and official immunity
comes at a time when the immunities have been eroding steadily in other
jurisdictions. 8 The requirement of a showing of willfulness on the part of
public officials makes little sense when liability insurance is available to
compensate the victims of those officials' negligence. The high standard
of proof concerning the mental state of an employee would defeat most, if
not all, claims of injured persons and makes little sense when liability
insurance is available specifically to compensate those persons. Indeed, in
a case like Martin, such an amendment would provide a windfall to an
insurer. In any case, neither the present constitutional provision s' nor the
proposed ahnendment 0 requires that the state purchase liability insurance. The purpose underlying sovereign immunity is to preserve the financial stability of the state. When the sfate itself can decide whether to
purchase insurance to compensate those injured by negligent state employees, there is no danger that tort actions will bankrupt the state.
B. Abusive Litigation
Since the decision in Yost v. Torok,"' the appellate courts have made
progress in delineating the "many-headed hydra" s of abusive litigation
law. It is now clear, for example, that a favorable termination of the underlying action is a prerequisite for maintenance of a Yost counterclaim,
and that favorable termination for a defendant does not include a plaintiff's voluntary dismissal. 9 It is also clear that the favorable termination
requirement does not apply to cases in which the Yost claimant alleged
84. 1988 Ga. Laws 2121-23 (voters rejected the proposed amendment in November
1988).
85. 257 Ga. at 300, 357 S.E.2d at 569.
86. 1988 Ga. Laws 2123.

87. Id,
88. See generally W.

KEETON, PRossER AND KE TON ON TORTS § 131 (5th ed. 1984).

89. GA. CONST. art. I, § 2, para. 9.

90. 1988 Ga. Laws 2121-24.
91. 256 Ga. 92, 344 S.E.2d 414 (1986). For an excellent discussion on the current state of
abusive litigation and related ethics issues in Georgia, see Patterson, Yost v. Torok: Taking
Legal Ethics Seriously, 4 GA. ST. U.L. Rav. 23 (1988).
92. Ferguson v. City of Doraville, 186 Ga. App. 430, 367 S.E.2d 551 (1988).
93. See Rothstein v. L.F. Still & Co., 181 Ga. App. 113, 116, 351 S.E.2d 513, 515 (1986).
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abuse or delay in discovery and not abusive litigation in the underlying
claim itself." It is clear, moreover, that Yost "has nothing whatsoever to
do with a losing litigant's pursuit of his right to appeal. The only applicable authority for the imposition of a penalty for pursuit of a frivolous
appeal is either O.C.G.A. § 5-6-6 or Rule 26(b) of [the court of appeals]."" The case of Ferguson v. City of Doraville," however, illustrated
that many questions about the tort remain unanswered.
The plaintiff in Ferguson tried to saddle the City of Doraville with his
bar tab. After a night on the town, Ferguson realized that he was too
drunk to drive and parked his car along side a busy thoroughfare. A passing Doraville policeman spotted Ferguson's car and stopped to investigate. The officer did not arrest Ferguson, but told Ferguson to stay in his
car and sleep it off. Ferguson, surprisingly, seemed to recall that the officer placed him in constructive custody inside Ferguson's car."
A couple of hours later, Ferguson awoke and decided it was time for
another drink. Ferguson got out of his car and crossed the road to the
Lemon Peel bar. While there, he called his wife to pick him up and ordered two more drinks. After waiting awhile, Ferguson decided to embark
on that uncertain journey back across the road to his car. On the way,
unfortunately, an unknown driver struck and severely injured Ferguson."8
Ferguson sued the City of Doraville for his injuries, alleging the city's
derivative liability for its policeman's alleged negligence in failing to arrest Ferguson or care for him after the officer placed Ferguson in constructive custody. The litigants exchanged Yost claims. The trial court
granted defendants' summary judgment motion on Ferguson's underlying
claim and granted Ferguson's summary judgment motion on defendants'
Yost counterclaim."
The court of appeals reversed the judgment against defendants on their
Yost counterclaim. 100 The court applied an objective standard in resolving
whether plaintiff's claim lacked "substantial justification" and thus constituted abusive litigation. 10 1 Mindful that "zealous favoring of abusive
litigation allegations [could] create a bar to access to the courts for civil
litigants,"'1 the court nonetheless found a factual issue for resolution on
94. Chatham County Hosp. Auth. v. Mack, 185 Ga. App. 13, 14, 363 S.E.2d 264, 265
(1985).
95. Hudson v. Omaha Indem. Co., 183 Ga. App. 847, 850, 360 S.E.2d 406, 408 (1987).
96. 186 Ga. App. 430, 367 S.E.2d 551 (1988).

97. Id. at 430-31, 365 S.E.2d at 552-53.
98. Id. at 431, 367 S.E.2d at 553.
99.
100.
101.
102.
Corp.,

Id,
Id at 434, 367 S.E.2d at 555.
Id. at 434-37, 367 S.E.2d at 555-57.
Id. at 434, 367 S.E.2d at 555 (quoting Guernsey Petroleum Corp. v. Data Gen.
183 Ga. App. 790, 359 S.E.2d 920 (1987)).
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defendants' Yost counterclaim."'
Fearful that the majority's rejection of a good faith defense to abusive
litigation claims would slow the inexorable judicial advance to a better
society, Judge Benham dissented.'" Judge Benham would have engrafted
a good faith defense, such as that appearing in section 9-15-14(c),106 onto
the Yost tort.'"
The decision in Ferguson points out some of the practical difficulties in
resolving Yost claims. The court in Yost instructed that the finder of fact
should resolve the issue of whether a claim lacks substantial justification
to entitle the opposite side to damages.107 It is doubtful that a lay jury
would be competent to analyze extra-jurisdictional legal authority, let
alone Georgia law, in determining whether a claim or defense is frivolous.
A good faith defense would only muddy the waters further. Because an
attorney's conduct could be at issue, the attorney himself, necessarily,
would be the key witness to testify to his good faith reliance on the persuasive authority underlying his claim.
In addition to these practical difficulties, it is unclear, as yet, whether
an award of punitive damages will be permissible in an appropriate case.
The court in Ferguson relied on a footnote in Yost and stated in dicta
that punitive damages are not recoverable under Yost. The denial of punitive damages for an intentional tort such as abusive litigation, however,
is anomalous since most other intentional torts entitle a plaintiff to punitive damages. 106 The court reasoned that punitive damages are not recoverable because the Yost tort itself was designed partly as a deterrent to
frivolous litigation.1 09 Thus, punitive damages are unnecessary. Abusive
litigation claims, however, also compensate the victims of abusive litigation and, therefore, are no different from many other intentional torts. It
seems unlikely that punitive damages will be recoverable, in whatever the
final form of the tort, because of the courts' legitimate fear of closing the
courts' doors to litigants with potentially viable claims.
C. Limitations on Actions
The case of Quattlebaum v. Cowart1 concerned a plaintiffs' allegation
that defendant doctor's fraud tolled the medical malpractice statute of
103. Id.

104. Id. at 438-40, 367 S.E.2d at 558-59 (Benham, J., dissenting).
105. O.C.G.A. § 9-15-14(c) (Supp. 1988).

106. 186 Ga. App. at 439, 367 S.E.2d at 558 (Benham, J., dissenting).
107. 256 Ga. at 96, 344 S.E.2d at 418.
108. See generally O.C.G.A. §§ 51-12-5, -6 (1982); L. CoBB & F. ELDRIDGE,

GEORGIA LAW

OF DAMAGES § 4-1 to 4-5 (2d ed. 1984).
109. Yost v. Torok, 256 Ga. 92, 94-95 n.2, 344 S.E.2d 414, 416-17 n.2 (1986).
110. 182 Ga. App. 473, 356 S.E.2d 91 (1987).
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limitations."' Absent the fraud, plaintiffs' claim would have been timebarred. Plaintiffs alleged that defendant made deliberate misrepresentations in medical records and that defendant falsely reassured plaintiffs
that "he had done all he could do" to cure the patient's problems."'2
The court of appeals found plaintiffs' allegations sufficient to present a
jury question concerning defendant's fraud:"' "[lthe record supports a
reasonable inference that appellant knowingly attempted to conceal his
negligence ....
" The majority noted that its "decision . . . comport[ed] with previous appellate pronouhcements on the issue of limitation-tolling fraud and medical malpractice suits."11 The court of appeals,
however, overlooked the supreme court's decision in Lynch v. Waters,11 6
in which an allegation that a defendant doctor knew or should have
known of his negligence was sufficient to toll the statute. In Lynch, the
defendant's knowledge was not required. Apparently, the court of appeals
readopted the traditional rule requiring knowing misrepresentation or
1 17
concealment.
Hill v. Fordham1 concerned the medical malpractice statute of ultimate repose.11' The court first determined that plaintiff's allegations of
defendant's fraud created a jury question concerning the tolling of the
statute.120 The court next determined that fraud may toll the statute of
repose as well.1 21 The statute of repose, the court noted, bars actions
seeking recovery for negligently-inflicted injuries that accrue within five
years. Even if the injury does accrue within five years and the applicable
statute of limitations has not run or was tolled, the action is barred if not
brought within five years. If a defendant's fraud prevents a plaintiff's filing suit, however, then even the statute of repose may be tolled. 22 Underpinning this rule is the court's conviction that "the statute of ultimate
repose should not provide an incentive for a doctor or other medical professional to conceal his or her negligence with the assurance that after
111. O.C.G.A. § 9-3-71(a) (Supp. 1988). Section 9-3-71(a) provides: "Except as otherwise
provided in this article, an action for medical malpractice shall be brought within two years
after the date on which an injury or death arising from a negligent'or wrongful act or omission occurred."
112. 182 Ga. App. at 473-75, 356 S.E.2d at 92-93.
113. Id. at 475, 356 S.E.2d at 93.
114. Id.
115. Id.
116. 256 Ga. 389, 349 S.E.2d 456 (1986). See generally Note, Lynch v. Waters: Tolling
Georgia's Statute of Limitations for Medical Malpractice, 38 MERCER L. REv. 1493 (1987).
117. Id.
118. 186 Ga. App. 354, 367 S.E.2d 128 (1988).
119. O.C.G.A. § 9-3-71(b) (Supp. 1988).
120. 186 Ga. App. at 355, 367 S.E.2d at 130.
121. Id. at 357-58, 367 S.E.2d at 131-32.
122. Id.
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five years such fraudulent conduct will insulate him or her from liability.
The sun never sets on fraud."""
Finally, Rose v. Hamilton Medical Center, Inc.1"4 illustrated an inefficient result of tolling the statute of limitations due to minority. In Rose, a
minor child, by and through his mother and next friend, sued a hospital
and three physicians for their allegedly negligent treatment of the child.
The court noted that an action for a minor's medical expenses lies with
the parents.' 25 The parents, not encumbered by minority, have only two
years within which to bring their action or be time-barred.2 6 The minor
child, however, may bring his action for future medical expenses within
two years after reaching majority.2 7 Noting that the dichotomy between
the rights of the parents and the right of the child created two causes of
action potentially years apart, Judge Beasley suggested legislative action
consolidating the actions to "avoid not only the duplication of the resources of litigants and courts alike but also the possibility of inconsistent
1 2' 8
verdicts.

D. Legislation
The legislature created a new cause of action for theft or damage to
personal property.1 9 Official Code of Georgia Annotated section 51-106120 affords owners of personal property a small amount of "liquidated
exemplary damages,''3 recoverable if the owner follows certain proce-

dures.'2 2 The statute includes a provision giving defendants thirty days to
pay after the owner gives written notice of the claim.' 8 The statute does
not appear to preempt traditional common law causes of action such as
trover, conversion, or trespass for injury to personalty. It is possible, however, that a plaintiff unwittingly could bring himself within the statute by
unintentionally giving the statutory notice to the defendant. In doing so,
a plaintiff might limit his potential recovery of punitive damages.
Newly enacted Official Code of Georgia Annotated section 51-1-40'1"
appears anomalous in light of society's recent tightening down on alcohol
123.
124.
125.
S.E.2d
126.
127.
128.
129.
130.

Id. at 358, 367 S.E.2d at 131-32.
184 Ga. App. 182, 361 S.E.2d 1 (1987).
Id. at 183, 361 S.E.2d at 2 (citing City of Dalton v. Webb, 131 Ga. App. 599, 206
639 (1974)).
Id., 361 S.E.2d at 1-2.
Id. at 184, 361 S.E.2d at 2.
Id. at 184-85, 361 S.E.2d at 3 (Beasley, J., concurring specially).
O.C.G.A. § 51-10-6 (Supp. 1988).
Id.

131. Id. § 51-10-6(a)(2).
132. Id. § 51-10-6.
133. Id.
134. Id. § 51-1-40.
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abuse. The section protects retailers of alcohol by declaring that the consumption of alcoholic beverages, rather than the sale, proximately causes
any injury inflicted by intoxicated persons. The only exceptions to this
immunity occur (1) if a person willfully, knowingly, and unlawfully sells
or furnishes alcohol to a person not of legal drinking age and knows that
person will soon be driving; and (2) if a retailer sells or furnishes alcohol
to an obviously intoxicated person and knows that person will soon be
driving.' 8s Nothing in the new act authorizes the consumer of alcoholic
beverages to recover for his own injuries or damages from the provider.
III. PARTIES

A.

Motor Common Carriers

Plaintiff in Glenn McClendon Trucking Co. v. Williams 13 also named
the defendant trucking company's insurer as a defendant. Plaintiff suffered injuries when the wheels that separated from a tractor trailer truck
owned by the defendant struck plaintiff's car. After plaintiff obtained a
verdict including actual and punitive damages, appellants appealed.""
The court initially noted the general rule that a plaintiff may not join
an insurer as a party defendant with its insured. 8 8 The court, however,
agreed that a motor common carrier's insurer may be joined as a party
pursuant to Official Code of Georgia Annotated section 46-7-12(e).' 39 This
statute's purpose is "to offer the insurer as a substitute surety bond, action against which is based on its contract with the carrier for the protection of the public as a third party beneficiary. '140 To name the insurer as
a defendant, a plaintiff must prove that the insurance policy is "issued
with the approval of the Public Service Commission."'
Plaintiff in
Glenn McClendon Trucking Co. produced no evidence that the Public
Service Commission had approved the policy which insured the trucking
company. Thus, the insurer was named improperly as a defendant and
was entitled to a directed verdict. " "
The case of Glenn McClendon Trucking Co. illustrates a glaring flaw in
the direct action statute. Motor common carriers are required by law to
135. Id.
136. 183 Ga. App. 508, 359 S.E.2d 351 (1987).
137.

Id. at 508, 359 S.E.2d at 352.

138. Id., 359 S.E.2d at 353 (citing Brunson v. Valley Coaches, 173 Ga. App. 667, 669, 327
S.E.2d 758, 760 (1985)).

139. O.C.G.A. § 46-7-12(e) (1982).

140. 183 Ga. App. at 509, 359 S.E.2d at 353 (citing Thomas v. Bobby Stevens Hauling
Contractors, 165 Ga. App. 710, 711, 302 S.E.2d 585, 586 (1983)).
141. Id.
142. Id. at 510, 359 S.E.2d at 354.
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have their policies approved by the Public Service Commission."' Based
upon Glenn McClendon Trucking Co., however, the failure of motor common carriers to obtain approval entitles the insurers to the benefit of far
more restrictive venue provisions than would be available if the insurer
were a defendant.144 The typical indemnity liability policy is converted to
a direct and primary obligation policy only upon the issuance of the policy with the approval of the Public Service Commission.14 This can occur, of course, only if the trucking company has applied for a license with
the Public Service Commission. As a result of the Glenn McClendon
Trucking Co. decision, then, those who come under the broad definition
of a motor carrier or motor contract carrier, but fail to register with the
Public Service Commission, defeat a plaintiff's ability to name the insurer
as a defendant and be entitled to the broad venue provisions of the Insurance Code."
B. Third Party Practice
Does the third party practice rule of Official Code of Georgia Annotated section 9-11-14147 supersede the vouchment procedure of section 910-13?4 The court in Hardy v. Allied Steel Buildings, Inc.,"' answered
that it did not. The vouchment statute allows a defendant to make a
judgment against it binding upon the vouchee "as to the amount and
143. O.C.G.A. §§ 46-7-3, -12 (1982).
144. O.C.G.A. § 33-4-1 (1982). Section 33-44-1 provides:
[WIhenever any person shall have a claim or demand on any insurer, such person
may bring an action in any of the following places: (1) In the county where the
principal office of the company is located; (2) In any county where the company
shall have an agent or place of doing business; (3) In any county where such agent
or place of doing business was located at the time the cause of action accrued or
the contract was made out of which such cause of action arose; or (4) In any
county where the property covered by an insurance contract upon which an action
is brought is located or where the person entitled to the proceeds of an insurance
contract upon which action is brought maintains his legal residence ....
145. O.C.G.A. § 46-7-17 (1982). Section 46-7-17 does not make the motor common carrier and its insured subject to suit as joint tortfeasors or joint obligors for purposes of venue.
See Thomas v. Bobby Stevens Hauling Contractors, 165 Ga. App. 710, 302 S.E.2d 585
(1983). Nonetheless, a trucking company's failure to have its policy approved prevents a
plaintiff from naming an insurer solely in an action on the policy. Glenn McClendon Trucking Co., 183 Ga. App. at 509, 359 S.E.2d at 352.
146. O.C.G.A. § 46-7-12 (1982).
147. Id. § 9-11-14.
148. Id. § 9-10-13. Section 9-10-13 provides: "Where a defendant may have a remedy
over against another person and vouches him into court by giving notice of the pendency of
the action, the judgment rendered therein shall be conclusive upon the person vouched, as
to the amount and right of the plaintiff to recover."
149. 182 Ga. App. 587, 356 S.E.2d 682 (1987).
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right of the plaintiff to recover."1 0 No judgment is entered against the
vouchee, but the vouchee would be estopped in a subsequent suit from
denying liability to defendant. The vouchee may protect itself by defending the suit against the voucher's liability, but he does not have to do
so. " ' The court "hesitate[d] to say that there never can be a case where
the defendant might wish to conclude another, by simple notice, to the
fact and amount of defendant's own liability to a plaintiff, without making that other person a party and giving him full rights in the case."" 3
Noting that the limitations of the vouchment procedure in part led to the
adoption of third party practice, the court nonetheless retained the viability of the procedure. " '
IV.

SERVICE OF PROCESS

A. Substantial Compliance
Two years after the court of appeals decision in Brim v. Pruitt,'" it
remains unclear whether "substantial compliance""", with the service requirements of Official Code of Georgia Annotated section 9-11-4(d)(7),"'
rather than literal compliance, is sufficient. Judge Deen described Brim as
a "lawyer's nightmare come true."1 7 Just three days before the statute of
limitations was to run on Brim's personal injury claim, Brim filed suit. On
January 10, Brim learned that appellee no longer resided at the address
listed in the complaint and that the sheriff's department was having
trouble locating appellee. Brim's lawyer instigated several additional attempts to serve appellee. 1 8 In fact, defendant received service on at least
two occasions. The second time, the deputy left the summons and complaint with a visitor at defendant's actual residence while defendant was
away. Defendant answered the complaint, denying jurisdiction because of
insufficient service. She subsequently moved the court to dismiss on this
ground, and the court granted her motion. 59 Brim appealed.1 0
The court of appeals found appellant's mode of service to be in "sub150.
151.
152.
153.

O.C.G.A. § 9-10-13 (1982).
182 Ga. App. at 588, 356 S.E.2d at 683-84.
Id.
Id. at 589, 356 S.E.2d at 684.

154.

178 Ga. App. 321, 342 S.E.2d 690 (1986).

155. Id. at 324, 342 S.E.2d at 693.
156.
157.
158.
159.
160.

O.C.G.A. § 9-11-4(d)(7) (1982).
178 Ga. App. at 326, 342 S.E.2d at 694 (Deen, J., dissenting).
Id. at 322, 342 S.E.2d at 691.
Id. at 322-23, 342 S.E.2d at 691.
Id. at 323, 342 S.E.2d at 691.
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stantial compliance" 1 with section 9-11-4(d)(7),' 16 and reversed the dismissal.11 In addition to providing for service upon an appointed agent,
section 9-11-4(d)(7) provides for service "by leaving copies [of the summons and complaint] at [defendant's] dwelling house or usual place of
abode with some person of suitable age and discretion then residing
therein .... ,,164 In Brim, the deputy served a visitor at defendant's residence. The court overlooked this "technical" violation of the statute,
given defendant's "actual notice" of the suit.1 " The court found no violation of appellee's right of due process on these facts, even going so far as
to cite Justinian for the proposition that the law should be fair to both
parties." Judge Deen, in a dissent joined by three other judges, found
"no authority which permits service upon a mere visitor at the defend7
ant's residence.'1
The court of appeals next applied substantial compliance in Sanders v.
Johnson.1" In Sanders, the deputy left the summons and complaint with
defendant's father, a visitor at defendant's residence, during defendant's
absence. Defendant-appellant did not dispute receiving actual notice of
the suit.16 9 In a seven-two decision, Judge Deen for the majority found
that the decision in Brim controlled in Sanders.170 Judge Benham, however, who concurred in Brim, repented and saw "the error of [his] ways in
concurring in the judgment in Brim v. Pruitt.'7 1 Judge Benham in Sanders found the decision in Brim an unjustified leap beyond the "plain and
unequivocal" language of the statute, which could cause future headaches
for the court.1 7 2 Believing substantial compliance not enough, he wrote:
"We need hard and fast rules such as are provided in the statute and not
a nebulous principle such as 'substantial compliance' that can change as
17 8
often as the weather, as is provided for in Brim.
Three recent decisions seem to bear out Judge Benham's concern. Long
v. Marion1 74 concerned appellant's contention that he received insuffi-

161.
162.
163.
164.

Id. at 325, 342 S.E.2d at 693.
O.C.G.A. § 9-11-4(d)(7) (1982).
178 Ga. App. at 325, 342 S.E.2d at 693.
Id.

165. Id. at 324-25, 342 S.E.2d at 692-93.
166.
167.
168.
169.

Id. at 322, 342 S.E.2d at 692.
Id. at 326, 342 S.E.2d at 694 (Deen, J., dissenting).
181 Ga. App. 39, 351 S.E.2d 216 (1986).
Id. at 40, 351 S.E.2d at 217.

170. Id.
171. Id. at 40-41, 351 S.E.2d at 217 (Benham, J., dissenting).
172. d.
173. Id.
174. 182 Ga. App. 361, 355 S.E.2d 711, aff'd, 257 Ga. 431, 360 S.E.2d 255 (1987).
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cient copies of the suit, and thus received insufficient service of process."6
Appellant, whom defendants joined in a counterclaim against the original
plaintiffs, received a copy of defendant's original counterclaim, but not
the amendment naming him as a new party. Finding appellant's objection
meritless,1 76 the court cited Brim for the proposition that "where actual
notice of a suit has been received by defendant, no technical or formal
objection should invalidate process. 177 While certainly innocuous and
reasonable on its face, this proposition drawn from Brim is also just the
type of statement that could burrow its way into cases and later be used
for expansion of substantial compliance.
Perhaps aware of the need to delineate the bounds of substantial compliance, the court in Adams v. Gluckman 7 found the doctrine to apply
only to service at a defendant's place of abode, and not to the other prong
of section 9-11-4(d)(7), 7 which provides for service upon an authorized
agent. 180 In Adams, the deputy left the summons and complaint with defendant-doctor's office manager. 161 Because his service was outside the
rule of substantial compliance in Brim, service was insufficient. 1 "
In a case decided in the same term, a majority of the court apparently
retrenched on the rule of substantial compliance. In Roberts v. Bienert,"'"
plaintiff served defendant's former medical partner at defendant's former
place of business.1 84 At the time, defendant had changed offices. The former partner gave the summons and complaint to defendant, who answered. Thus, there was no dispute as to actual notice. 8 The former
partner did not inform the marshal that he was not an authorized agent
to receive service 8 6 under section 9-11-4(d)(7). Plaintiff did not serve defendant at his residence until over 300 days later, apparently after the
statute of limitations had run on the claim.1 87 Defendant, in his answer,
denied receiving proper service."68
Distinguishing Brim, the court of appeals focused on plaintiff's lack of
175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187,
188.

Id. at 361, 355 S.E.2d at 713.
Id. at 363, 355 S.E.2d at 714.
Id. (citing Brim, 178 Ga. App. at 324, 342 S.E.2d at 693).
183 Ga. App. 666, 359 S.E.2d 710 (1987).
O.C.G.A. § 9-11-4(d)(7) (1982).
183 Ga. App. at 667, 359 S.E.2d at 712.
Id.
Id.
183 Ga. App. 751, 360 S.E.2d 25 (1987).
Id. at 751, 360 S.E.2d at 25.
Id., 360 S.E.2d at 26.
Id., 360 S.E.2d at 25.
Id. at 753, 360 S.E.2d at 27.
Id. at 751, 360 S.E.2d at 25.
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diligence and affirmed the trial court's dismissal of the complaint.
court characterized Brim as follows:

89

The

Service upon a visitor in the defendant's home, who promptly turned
over the papers to the defendant upon arrival a short while later, constituted such substantial compliance with O.C.G.A. § 9-11-4(d)(7) as to satisfy the notice requirements embraced in that code section. We emphasized in Brim the extreme diligence shown by the plaintiff in attempting
to trace the defendant's whereabouts through a series of changes in residence, both in and out of state. 1"
This language in Roberts seems to indicate that the court may be vacillating on substantial compliance by reembracing the old rule under which
service is sufficient so long as a plaintiff proves his diligence in attempting
to make proper service as quickly as possible. In "not[ing] obiter that the
fact that Brim and Sanders, supra, involve[d] service at the defendant's
dwelling rather than at this place of business, as in the instant case, [was]
not a factor in [its] finding Brim and Sanders inapposite,"' the court
seemed to confirm this suspicion of retrenchment. It appears clear that
the court in Roberts was attempting to reign in a broad application of
substantial compliance and was retreating to its earlier focus on whether
a plaintiff was diligent in complying.
Perhaps this is the wisest course for the court to follow after Brim,
given the valid initial concerns of Judge Deen in Brim' 92 and later, of
Judge Benham, in Sanders.1 8s A plaintiff who is diligent in attempting
service until successful should have nothing to fear. Plaintiff's diligence in
Brim was sufficient even though he never complied with the statute. It is
unclear at this point whether diligence absent literal statutory compliance
will suffice as it did in Brim. A wise plaintiff's lawyer will keep trying
until he successfully serves the defendant according to the statute's
prescriptions.
B.

"Sojourner Service"

Devendorf v. Midkifl"' did not concern substantial compliance, but did
concern service by leaving the summons and complaint at defendant's
place of abode. 195 In Devendorf, defendant, a Florida resident, owned a
part interest in a house in Alpharetta, Fulton County. When in Georgia,
189. Id. at 752, 360 S.E.2d at 26.

190. Id.
191. Id. at 753, 360 S.E.2d at 27.
192. 178 Ga. App. at 326, 342 S.E.2d at 694 (Deen, J., dissenting).
193. 181 Ga. App. at 40-41, 351 S.E.2d at 217 (Benham, J., dissenting).

194. 184 Ga. App. 722, 362 S.E.2d 398 (1987).
195. Id. at 722, 362 S.E.2d at 399.
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defendant often stayed at that house. Service in Devendorf was perfected
by delivering a copy of the complaint and summons to a fifteen year old
at the house. The complaint listed the Alpharetta address as defendant's
"most notorious place of abode" in Fulton County.'" The trial court
found service sufficient, but also found defendant merely to be a so1 7

journer in the state.

9

On appeal, the court of appeals cited the established rule that "personal jurisdiction may be exercised over a sojourner traveling in the state
only if he or she is personally served with process here." ' s "Indeed,"
noted the court, "the notion that a sojourner is subject to substituted
service 'at its dwelling house or usual place of abode' in the state is inherently contradictory, for one who maintains a dwelling house or usual
place of abode in this state obviously cannot be considered a mere sojourner here." 1 9
C. Service on Unauthorized Insurers
Official Code of Georgia Annotated section 33-5-34(b)100 provides an alternative recipient of service, namely the insurance commissioner, for an
"unauthorized insurer issuing or delivering a surplus line policy through a
surplus line broker in this state ... ,."101 Plaintiff in Cheshire Bridge Enterprises, Inc. v. Lexington Insurance Co. 01 mailed a copy of the summons and complaint to the insurance commissioner.203 Finding this type
of service insufficient, the court held that the purpose of section 33-5-34
"is to specify an alternative recipient of legal process, and not an alternative manner of service.'

0

4

Merely mailing a complaint and summons to

the commissioner, therefore, was not enough. Plaintiff was required to
leave service with the commissioner.
It is unclear from the decision
whether service by certified mail will suffice under section 33-5-34.
196. Id.
197. Id.
198. Id. at 723, 362 S.E.2d at 400 (quoting Miller v. Miller, 216 Ga. 535, 118 S.E.2d 85
(1961)).
199. Id.
200. O.C.G.A. § 33-5-34(b) (1982).
201. Id.
202. 183 Ga. App. 672, 359 S.E.2d 702 (1987).
203. Id. at 672, 359 S.E.2d at 703.
204. Id. at 673, 359 S.E.2d at 704 (quoting Wilkerson v. Voyager Casualty Ins. Co., 171
Ga. App. 834, 835, 321 S.E.2d 346, 348 (1984) (emphasis in original)).
205. Id. at 674, 359 S.E.2d at 704.
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D. Service by Publication
Rose v. Cosillall"concerned service by publication in a tort action.207 In
her affidavit seeking authorization for such service, plaintiff recited that
the deputy attempted to find defendant but was unable after exercising
due diligence to do S0.208 The trial court granted defendant summary
judgment.' " Affirming, the court of appeals found plaintiff's hearsay declarations in her affidavit, in which she sought service by publication, to be
20
insufficient. 1
V. FILING
Two decisions with opposite results illustrated the importance of the
clerk's office in civil litigation. InternationalLongshoreman's Association
v. Saunders"" concerned a defendant's motion to dismiss for failure 2to
12
prosecute under Official Code of Georgia Annotated section 9-2-60(b).
After concluding that the filing date of the complaint was the date on
which the five-year period of section 9-2-60(b) began to run,2 1 the court
determined the date of filing of a court order.2 14 The affidavits of the original trial judge and his secretary indicated that the judge signed an order
on December 10, 1981, which would have halted the running of the fiveyear period. The judge and his secretary also deposed that it was their
customary practice immediately to turn over orders to the clerk's office
for filing. The clerk's office, on the other hand, deposed that it entered
orders immediately upon receipt. The trial court's order in Sanders reflected entry in the clerk's office in January 1982 after the five-year period had run.2" 5 Citing the rebuttable presumption that entry by the
clerk's office is the actual date of filing, the court of appeals reversed and
dismissed the action," finding no evidence that the order was deposited
with the clerk's office before the reflected filing date. 7 The five years had
run. 21 '
206,
207.
208.
209.
210.
211.

185 Ga. App. 217, 363 S.E.2d 623 (1987).
Id. at 217, 363 S.E.2d at 624.
Id.
Id.
Id. at 218, 363 S.E.2d at 624-25.
182 Ga. App. 301, 355 S.E.2d 461 (1987).
212. O.C.G.A. § 9-2-60(b) (1982).
213.

182 Ga. App. at 302, 355 S.E.2d at 462.

214.
215.
216.
217.
218.

Id.
Id.
Id. at 303, 355 S.E.2d at 463.
Id.
Id.
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In Lavan v. Philips,1' plaintiff overcame defendant's motion for summary judgment on the grounds that the statute of limitations"50 had run
before filing. 2 21 In his affidavit, plaintiff stated that, upon the advice of a
deputy sheriff, he sent his complaint by express mail to the post office
box the clerk's office designated as its official receptacle. The post office
attempted delivery on Saturday, December 22, and actually delivered the
complaint to the box on Christmas Eve. The clerk's office, however, was
unofficially closed until Wednesday, December 26. Accordingly, the complaint was not marked filed until December 26, two days after the statute
had run,"' and it appeared that the Grinch had stolen plaintiff's Christmas. Finding the courthouse's December 24th holiday unofficial, however,
the court of appeals reversed," 82 holding that this was not a case in which
plaintiff had relied to his detriment on the post office."' Depositing the
complaint in the clerk's post office box on an official work day constituted
2
filing for purposes of the statute of limitations.'
VI.

A.

PERSONAL JURISDICTION

Tort Actions

The supreme court has apparently rejected its earlier-espoused broad
interpretation 2 ' of Georgia's long arm statute for tort actions."27 Gust v.

Flint"' presented an opportunity for the court to clarify the reach of the
long arm statute for torts.2" Flint, a Georgia resident, got hooked by an
out-of-state "bait and switch" operation in which the Wisconsin defendants advertised customized vans and trucks in a trade magazine published in Nebraska and mailed to Flint in Georgia. After responding to
the advertisement and cutting a deal with defendants, Flint mailed to
defendants a deposit check of $6,000 for a truck and trailer. Defendants
reneged on the deal by attempting to switch the goods. Flint refused the
80
attempted substitution and sued for breach of contract and fraud.
The court of appeals agreed with the trial court that the long arm stat219.

184 Ga. App. 573, 362 S.E.2d 138 (1987).

220. O.C.G.A. § 9-3-33 (1982).
221.
222.
223.
224.
225.

184 Ga. App. at 574, 362 S.E.2d at 139.
Id. at 573-74, 362 S.E.2d at 139-40.
Id. at 574-75, 362 S.E.2d at 139-40.
Id.
Id.

226. See Coe & Payne Co. v. Wood-Mosaic, 230 Ga. 58, 195 S.E.2d 399 (1973), in which
the court adopted the "Illinois Rule" favoring broad interpretation. See infra this section.

227.
228.
229.
230.

O.C.G.A. § 9-10-91 (1988).
257 Ga. 129, 356 S.E.2d 513 (1987).
Id. at 129-30, 356 S.E.2d at 513-14.
Id. at 129, 356 S.E.2d at 513.
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ute did not convey personal jurisdiction in the contract claim but reversed the trial court's dismissal for lack of personal jurisdiction on the
tort claim.231 Reversing the court of appeals, 2the
supreme court agreed
32

with the trial court's dismissal on both counts.
Gust is better analyzed in light of the history of the long arm statute's
"tort" subsections'3 and their interpreting decisions. In two earlier cases,
the court of appeals had ruled that both the tortious act and injury must
occur within Georgia to predicate jurisdiction over a nonresident upon
subsection (2) of the statute.'8 ' Responding to these decisions, the general
assembly in 1970 enacted the other "tort" subsection, subsection (3)35
which subjects defendants, whose out-of-state acts injured persons in
Georgia, to the jurisdiction of Georgia courts.'" The case of Coe & Payne
Co. v. Wood-Mosaic,27 arising before subsection (3)'s effective date,
forced the supreme court to decide the extent of jurisdiction under subsection (2)."' The court adopted the "Illinois rule" favoring maximum
coverage consistent with due process requirements ."' Later in Clarkston

Power Flow, Inc. v.Thompson,'10 the court noted "that limitations similar to those present in subsection [(3)] are constitutionally mandated
under subsection [(2)].''
In a reversal of its earlier role, the court of appeals in Gust apparently
relied upon the "Illinois rule" of broad interpretation espoused in Coe &
Payne Co. and in effect found subsection (2)'s coverage broader than subsection (3)'8. 242 Reversing, the supreme court rejected broader coverage
231. Flint v. Gust, 180 Ga. App. 904, 905-06, 351 S.E.2d 95, 97 (1986), rev'd, 257 Ga. 129,
356 S.E.2d 513 (1987).
232. 257 Ga. at 129-30, 356 S.E.2d at 513-14.
233. O.C.G.A. § 9-10-91(2), (3) (1988). Those subsections provide:
A court of this state may exercise personal jurisdiction over any nonresident or his
executor or administrator, as to a cause of action arising from any of the acts,
omissions, ownership, use, or possession enumerated in this Code section, in the
same mariner as if he were a resident of the state, if in person or through an agent,
he: . . . (2) Commits a tortious act or omission within the state, except as to a
cause of action for defamation of character arising from the act; (3) Commits a
tortious injury in this state caused by an act or omission outside this state if the
tortfeasor regularly does or solicits business, or engages in any other persistent
course of conduct, or derives substantial revenue from goods used or consumed or
services rendered in this state ....

234.
235.
236.
237.
238.
239.
240.
241.
242.

Id. § 9-10-91(2).
Id. § 9-10-91(3).
Id.
230 Ga 58, 195 S.E.2d 399 (1973).
Id. at 60, 195 S.E.2d at 400.
Id. at 61, 195 S.E.2d at 401.
244 Ga. 300, 260 S.E.2d 9 (1979).
Id. at 301, 260 S.E.2d at 11.
180 Ga. App. at 906, 351 S.E.2d at 97.
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under subsection (3) than under subsection (2)." According to the supreme court in Gust, neither the New York rule nor the Illinois rule governs in Georgia; "[t]he rule that controls is our statute, which requires
that an out-of-state defendant must do certain acts within the State of
Georgia before he can be subject to personal jurisdiction. 24' In so holding, the court effectively equated subsections (2) and (3), rendering subsection (2) superfluous. Thus, subsection (3), enacted to expand personal
jurisdiction over nonresident defendants in tort cases, wound up limiting
Georgia courts' jurisdiction over nonresident tortfeasors.
Because the court apparently feels bound to a rigid application of subsection (3), which on its face exceeds the minimum requirements of International Shoe Co. v. Washington24 and its progeny, legislation may be
required to extend personal jurisdiction in Georgia to fit the contours of
due process, as Justices Gregory 24" and Smith suggested.2 47 Such a statute
would correct the impression that Georgia "wink[s] at outright deception"248 like that defendants in Gust practiced against a Georgian.
B. Transacting Business
Tampa Motel Management Co. v. Stratton of Florida249 also concerned
the reach of the long arm statute. 60 The court of appeals in that case
found defendants' acts of agreeing to arbitrate, and actually arbitrating,
' 1
construction disputes in Georgia to constitute "transact[ing] business"'
2
52
in Georgia, within the meaning of the long arm statute Subjecting defendant to the court's jurisdiction did not offend due process given defendants' minimum contacts and purposeful availment of benefits of
Georgia; defendants, Florida residents, thus were subject to personal jurisdiction in Georgia in actions to enforce the arbitration awards.'8 8
243.
244.
245.
246.

257 Ga. at 129-30, 356 S.E.2d at 513-14.
Id. at 130, 356 S.E.2d at 514.
326 U.S. 310 (1945).
257 Ga. at 130, 356 S.E.2d at 514 (Gregory, J., concurring).

247. Id. at 130-31, 356 S.E.2d at 514-15 (Smith, J., dissenting).
248.
249.

Id.
186 Ga. App. 135, 366 S.E.2d 804 (1988).

250. O.C.G.A. § 9-10-91 (1988).
251. Id. § 9-10-91(1). This subsection provides:
A court of this state may exercise personal jurisdiction over any nonresident or his

executor or administrator, as to a cause of action arising from any of the acts,
omissions, ownership, use, or possession enumerated in this Code section, in the
same manner as if he were a resident of the state, if in person or through an agent,

he: (1) Transacts any business within this state ....
Id.
252.
253.

186 Ga. App. at 138, 366 S.E.2d at 804.
Id.
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C. Domestic Relations
Finally, in Popple v.Popple,2 " the supreme court factually distinguished its earlier decision in Smith v. Smith2" concerning the domestic
relations subsection of the long arm statute.'" The court found defendant
husband, who had not lived in Georgia since 1967, not subject to jurisdiction in an action to modify alimony because of defendant's insufficient
contacts." The decision in Popple was not particularly surprising in light
of the court's finding of no jurisdiction in Marbury v. Marbury.'"s In
Marbury, defendant's contacts with Georgia were more substantial than
defendant's in Popple.'"
VII. VENUE

A. Pendent Venue
The supreme court in Natpar Corp. v. E. T. Kassinger, Inc.'" added

"pendent venue' 6 1 to enunciated constitutional bases of venue.20

Natpar Corp. arose out of a dispute between three small corporate partners in the construction business. Pursuant to the partnership agreement,
Natpar took a second mortgage on some of the speculation houses, in exchange for partly financing the projects. Later, Natpar and Crow refused
to reimburse Kassinger for partnership expenses, and the parties dissolved the partnership."s After Natpar threatened to foreclose on the second mortgages, Kassinger sued Natpar and Crow in Forsyth County,
254. 257 Ga. 98, 355 S.E.2d 657 (1987).
255. 254 Ga. 450, 330 S.E.2d 706 (1985).
256. O.C.G.A. § 9-10-91(5) (Supp. 1988). This subsection provides:
A court of this state may exercise personal jurisdiction over any nonresident or his
executor or administrator, as to a cause of action arising from any of the acts,
omissions, ownership, use, or possession enumerated in this Code section, in the
same manner as if he were a resident of the state, if in person or through an agent,
he: (5) With respect to proceedings for alimony, child support, or division of property in connection with an action for divorce or with respect to an independent
action for support of dependents, maintains a matrimonial domicile in this state
at the time of the commencement of this action or, if the defendant resided in this
state preceding the commencement of this action, whether cohabiting during that
time or not ....
Id.
257. 257 Ga. at 99, 355 S.E.2d at 658.
258. 256 Ga. 651, 352 S.E.2d 564 (1987).
259. Id. at 651-55, 352 S.E.2d at 564-67.
260. 258 Ga. 102, 365 S.E.2d 442 (1988).
261. Id. at 104, 365 S.E.2d at 444.
262. GA. CONsT. art. VI, § 2.
263, 258 Ga. at 103, 365 S.E.2d at 443.
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seeking both an injunction preventing Natpar's foreclosure and reimbursement for Kassinger's expenses. Natpar, whose principle office is in
DeKalb County, moved the trial court to dismiss for improper venue."
At the hearing on the temporary injunction issue, the trial court denied
Natpar's motion to dismiss and granted Kassinger's requested equitable
relief. 2" Natpar appealed the orders. 66
The supreme court affirmed,"" analyzing the claims for legal and equitable relief separately. The court found venue "clearly proper"" on the
legal claims for reimbursement.' 6 ' Crow maintains its principle office in
Forsyth County; 70 venue was thus proper over Natpar as a joint
27 1
obligor.

Whether venue was proper as to the equitable claim for an injunction
was a tougher issue. The constitution mandates that venue is proper in
equitable actions in the county in which a defendant "against whom substantial relief is prayed'

27

2

resides. Kassinger sought no equitable relief

against Crow, the Forsyth County resident.' 78 In resolving the issue, the
court held: "Where a plaintiff brings suit in the same county on two
claims arising from the same transaction and the Georgia Constitution
designates that county as the venue for one of those claims, the trial court
has the discretion to entertain both claims.'

74

The court conditioned

trial courts' discretion under the new "pendent venue" rule upon "applicable policy considerations, such as judicial economy."'' 6 Because a defendant subject to the rule, such as Natpar, would already have to defend
against a claim arising from the same facts, the rule does seem to promote
judicial economy.
B. Joint Obligors and Tortfeasors- Waiver of an Objection by
Defendants

The Georgia Constitution provides that suits against joint obligors or
tortfeasors may be tried in the resident county of either defendant."'
"[Ilf no judgment is taken against a resident defendant, [however,] the
264.
265.
266.
267.
268.

Id.
Id.
Id.
Id.
Id.

269.
270.
271.
272.
273.
274.
275.
276.

Id. at 104-05, 365 S.E.2d at 443-44.
Id. at 104, 365 S.E.2d at 443.
Id. at 102-06, 365 S.E.2d at 442-45.
GA CoNsT. art. VI, § 2, para. 3.
258 Ga. at 104, 365 S.E.2d at 443.
Id., 365 S.E.2d at 443-44.
Id., 365 S.E.2d at 444.
GA. CONST. art. VI, § 2, para. 4.

at
at
at
at
at

104, 365 S.E.2d at
103, 365 S.E.2d at
102-04, 365 S.E.2d
106, 365 S.E.2d at
104, 365 S.E.2d at

443.
443.
at 442-43.
445.
443.
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Court loses venue as to the nonresident [defendant] unless the issue of
venue is waived.1 7 7 Two decisions during the survey period illustrated

what defendants must do to avoid waiving two improper venue objections
if the resident codefendants receive favorable verdicts.
In Taylor v. Career Concepts, Inc.,178 defendant waived his objection
for improper venue.' 7 After plaintiff-employment agency had located him

a job in Macon, Taylor refused to pay the placement fee as he was contractually obligated to do. Plaintiff sued Taylor and his new employer, a
Bibb County corporation, as joint obligors in Bibb County. 6 0 In his answer, Taylor denied he was subject to the jurisdiction of the Bibb County
court.' 81
Taylor's employer-codefendant moved for, and was granted summary
judgment. The trial court subsequently granted plaintiff summary judgment against Taylor. Taylor appealed the trial court's order, contending
that the Bibb County court lost jurisdiction to entertain the claim because venue was no longer proper in Bibb County..2
On appeal, the court recognized that venue was improper in Bibb
County as to the nonresident after the trial court granted summary judgment in favor of the resident defendant.'" The court nonetheless found
that Taylor waived his venue objection.' 6 Merely denying jurisdiction of
the court in his answer was not sufficient objection to prevent waiver of
the objection."'
Empire Forest Products,Inc. v. Gillis2'6 illustrated what objections are
sufficient to prevent waiver of the defense of improper venue.1' 7 In Gillis,
defendant-corporation, a resident of Ben Hill County, contracted with
Gillis, a Telfair County resident, to harvest timber on Gillis' Telfair
County land. Defendant-Robertson, an employee of Empire, also resided
in Telfair County.2" After a dispute arose between the parties, Gillis sued
defendants as joint tortfeasors in Telfair County for damages resulting
from their allegedly improper clearing procedures. Empire answered, denying venue and jurisdiction of the Telfair court. At trial, Empire moved
277.
(1978).
278.
279.
280.
281.

Timberlake Grocery Co. v. Cartwright, 146 Ga. App. 746, 747, 247 S.E.2d 567, 568
184 Ga. App. 551, 362 S.E.2d 128 (1987).
Id. at 553, 362 S.E.2d at 130.
Id. at 552, 362 S.E.2d at 129.
Id.

282. Id.
283. Id., 362 S.E.2d at 130.
284. Id. at 553, 362 S.E.2d at 130.
285. Id. at 552-53, 362 S.E.2d at 130.
286. 184 Ga. App. 542, 362 S.E.2d 77 (1987).
287. Id. at 543, 362 S.E.2d at 79.

288. Id. at 542, 362 S.E.2d at 78.
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for a directed verdict based upon a lack of jurisdiction should the jury
find in favor of its codefendant, Telfair County resident, Robertson.289
After the jury found for Robertson but against Empire, Empire moved
the trial court to transfer the case to Ben Hill County. After the trial
court denied this motion, Empire moved for a judgment notwithstanding
the verdict based upon lack of jurisdiction and venue, or for a new trial.
The trial court also denied these motions, and Empire appealed.21
Finding Empire's objections sufficient to avoid waiver of the defense of
lack of venue or jurisdiction, the court of appeals reversed.2 9 Given the
decisions in Taylor and Gillis, it is obvious that at least some motion, in
addition to denial of proper venue in a defendant's answer, is required to
prevent waiver of the objection should venue become improper.
C. Dissolved Corporations
The court in Savannah Laundry & Machinery Co. v. Owenby 292 established a new rule for venue in actions against corporations filed after corporate dissolution.2 9 Defendant's last office before it dissolved was in
Chatham County. The underlying tort occurred in Effingham County
before the corporate dissolution. Plaintiff filed suit in both counties.2 "
Defendant moved the Effingham County court to dismiss for improper
venue, or in the alternative, to transfer the case to Chatham County pursuant to Uniform Superior Court Rule 19.1.'"
The court initially noted that Official Code of Georgia Annotated section 14-2-293116 provides for survival of actions against corporations accruing after the corporation's life but does not specify where venue would
be proper.20 Under section 14-2-293, survival actions "proceed as if the
dissolution . . . had never taken place."' 2 98 Finding that defendant never
had an office or transacted business in Effingham County within the
meaning of section 14-2-63(d), 2 " the court found venue proper in Chatham County under section 14-2-63(b), 800 which provides that venue in actions against corporations is proper in the county in which the defendant
289. Id.

290. Id. at 543, 362 S.E.2d at 78.
291.

Id. at 543-45, 362 S.E.2d at 78-80.

292. 186 Ga. App. 130, 366 S.E.2d 787 (1988).
293. Id. at 131-32, 366 S.E.2d at 788-89.
294. Id. at 130-31, 366 S.E.2d at 787.
295. GA. UNIt. Sup. CT. R. 19.1 (1988).
296. O.C.G.A. § 14-2-293 (1982).
297. 186 Ga. App. at 131, 366 S.E.2d at 788.
298. Id. (quoting Rosing v. Dwoskin Decorating Co., 141 Ga. App. 617, 618, 234 S.E.2d
128, 129 (1977)).
299. Id. at 132, 366 S.E.2d at 788; O.C.G.A. § 14-2-63(d) (1982).
300. 186 Ga. App. at 132, 366 S.E.2d at 788.
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maintained its last registered office. 0 1 Venue would have been proper in
Chatham County had there been no dissolution.
Finally, in Tampa Motel Management Co. v. Stratton of Florida,8 "0the
court addressed an apparent conflict between the venue provisions of the
long arm statute380 and the Arbitration Code for Construction Contracts.83 Under the former, venue lies in the county in which defendant
transacted business; under the latter, venue lies in the county specified by
the agreement, the county of the arbitration hearing, or the county where
any party resides or does business. 05 The court found plaintiff's reliance
on Georgia law of any kind misplaced, holding that the Federal Arbitration Act s " preempts Georgia law in cases involving nonresidents.8 0 7 Thus,
in actuality, the venue provisions will only be facially conflicting since
the conflict arises only when one party is not from Georgia, and the state
arbitration law, due to preemption by the Federal Arbitration Code when
interstate commerce is involved, will never be applicable where one party
is not from Georgia 08
VIII. DISCOVERY
A. Legislation
The legislature amended Official Code of Georgia Annotated section 911-34830 to extend the confidentiality provided by Title 37 for mental illness, mental retardation, and alcohol and drug treatment. 10 Apparently,
it is the legislature's intent that these matters not be discoverable. The
new act is in accord with Official Code of Georgia Annotated section 24-940,11 which provides that a patient involved in litigation may waive confidentiality concerning his medical treatment by placing it in issue.8 1 2 Section 24-9-40 on its face does "not apply to psychiatrists or to hospitals in
which the patient is being or has been treated solely for mental illness." 183
It seems likely that the omission of treatment for mental retardation or
301.
302.
303.
304.
(1982).
305.
306.
307.
308.
309.
310.
311.
312.
313.

Id.
186 Ga. App. 135, 366 S.E.2d 804 (1988).
O.C.G.A. § 9-10-93 (1982).
Georgia Arbitration Code for Construction Contracts, O.C.G.A. §§ 9-9-80 to -133
O.C.G.A. §§ 9-10-293, 9-9-80 to -133 (1982 & Supp. 1988).
Federal Arbitration Act, 9 U.S.C.A. §§ 1-14 (1979 & Supp. 1988).
186 Ga. App. at 138, 366 S.E.2d at 807.
Id.
O.C.G.A. § 9-11-34 (Supp. 1988).
Id.
Id. § 24-9-40 (1982).
Id.
Id.
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alcohol and drug abuse from section 24-9-4014 does not indicate that that
section overrides limitations on section 9-11-34 15 discovery concerning

these issues.
B. Discovery Sanctions
Contempt. Few significant 'nuts and bolts' discovery issues reached
the appellate courts during the survey period. Several interesting decisions, however, dealt with sanctions for discovery violations. The supreme
court in Carey Canada,Inc. v. Hinely"I reviewed trial courts' use of con-

tempt fines as sanctions for discovery violations.317 The trial court in Carey Canada, Inc. imposed a fine of $500 per day against appellant for
violations of a court order compelling discoveryY18 The court found its
authority for the sanctions1 ' in Official Code of Georgia Annotated section
15-7-4(5),320 which vests state courts with jurisdiction to punish contempts.3 1 The court of appeals affirmed, finding that
"the contempt
22
charged and adjudicated was not criminal, but civil."M
On certiorari, the supreme court disagreed.31 8 The highest court considered the assessments of $500 per day for prior violations of the trial
court's order to be a criminal, and not a civil, sanction.32 4 The supreme

court noted that the purpose of civil contempt was to compel obedience
in the future, and not to punish for prior violations, as the trial court's
to expand
fine purported to do.3 85 The supreme court thus chose not
2
lower courts' arsenal of sanctions for discovery violations. 1

Dismissal. The court of appeals in Bryant v. Nationwide Insurance
Co. 327 ruled that the trial court did not abuse its discretion in dismissing

plaintiff's complaint after plaintiff's total failure to respond to appellee's
interrogatories within thirty days.32 ' The court in Rivers v. Goodson,'9
314.
315.
316.
317.
318.
319.
320.
321.
322.
323.
324.
325.
326.
327.
328.
329.

Id.
Id. § 9-11-34(d) (Supp. 1988).
257 Ga. 150, 356 S.E.2d 202 (1987).
Id. at 151, 356 S.E.2d at 203-04.
Id., 356 S.E.2d at 203.
Id.
O.C.G.A. § 15-7-4(5) (1982).
Id.
Carey Canada, Inc. v. Hinely, 181 Ga. App. 364, 371, 352 S.E.2d 398, 404 (1986).
257 Ga. at 150, 356 S.E.2d at 203.
Id. at 151, 356 S.E.2d at 203.
Id.
Id. at 150-51, 356 S.E.2d at 203-04.
183 Ga. App. 577, 359 S.E.2d 441 (1987).
Id. at 578, 359'S.E.2d at 443.
184 Ga. App. 70, 360 S.E.2d 740 (1987).
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however, found that the trial court did abuse its discretion by dismissing
plaintiffs' complaint.33 0 Plaintiffs in Rivers also completely failed to respond to defendant's interrogatories and requests for production within
thirty days.88 1 Rather than dismissing plaintiffs' complaint, the Crisp
County trial court instead orally ordered plaintiff's response to the interrogatories within ten days in response to defendant's motion to compel
discovery, but did not demand that plaintiffs respond to the accompanying requests for production as well.3 3' The trial court subsequently entered a nunc pro tunc order reflecting that it had demanded that plaintiffs respond within ten days to the requests for production as well. 88
Plaintiffs partially answered the interrogatories within ten days, but produced nothing, and the trial court dismissed plaintiffs' complaint. 84
The court of appeals reversed the dismissal, initially noting that a trial
court may dismiss a complaint if there is a total failure to respond to
discovery requests 8 6 Apparently, the trial court lost that discretion by
entering an oral order compelling responses to interrogatories within ten
days instead of dismissing the complaint after plaintiffs' total failure to
8 8 The trial court listed plaintiffs' failure to respond to defendrespond.3
ant's request for production as a basis for the dismissal when it finally
occurred. 8 The court of appeals noted that the prior oral order to which
the nunc pro tunc order purportedly related back compelled only plaintiffs' responses to defendant's interrogatories and not to the requests for
production" s Thus, dismissal on this basis was improper. Implicit in the
court's reversal is a finding that a trial court abuses its discretion by basing its decision to dismiss on an erroneous reason, even if there existed a
legitimate basis for the sanction of dismissal.8 8
Attorney Fees. The court in Tandy Corp. v. McCrimmon" ° skirted
the issue of whether a trial court may award an attorney appearing pro se
attorney fees pursuant to Official Code of Georgia Annotated section 911-37(b)(2" 1 if the opposite party fails to comply with discovery re330.
331.
332.
333.
334.
335.
336.
337.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 74, 360 S.E.2d at 743.
at 72, 360 S.E.2d at 742.

(citing O.C.G.A. § 9-11-37(d) (1982)).
at 73-74, 360 S.E.2d at 743.

338. Id. at 72-73, 360 S.E.2d at 742-43.
339, Id. at 74, 360 S.E.2d at 743.
340. 183 Ga. App. 744, 360 S.E.2d 70 (1987).
341. O.C.G.A. § 9-11-37(b)(2) (1982).
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quests."' The lower court in Tandy Corp. awarded $4,000 "for attorneys'
fees for bringing all motions, pleadings, appearances, court costs, depositions, transcript take-downs, and any other expenses incurred from the
date. . .[appellee's] initial motion to compel discovery was filed."' 83 The
majority remanded the case for determination of the extent of fees, finding insufficient evidence for the award of $4,000.3"
Dissenting, Judges Banke, Beasley, and Deen argued that section 9-1137(b)(2) should not apply to attorneys appearing pro se, lest the public
believe the court was encouraging the expansion of litigation.3' 5 Responding, the majority noted that "[tihe partial dissents fail[ed] to comprehend
or acknowledge that, in this case, we have absolutely no authority to address the issue of whether an attorney who is representing himself is authorized to collect attorney's fees pursuant to O.C.G.A. § 9-11-37(b)(2)
8
. ." because appellant did not enumerate the award as error. "
*

IX.

A.

SUMMARY JUDGMENT

Affidavits

Two decisions concerned the sufficiency of affidavits plaintiffs submitted in response to defendants' motions for summary judgment. In Patterson v. Lanham,"' plaintiff sued members of a law firm, alleging that they
negligently represented him in an antitrust suit. Defendants submitted
affidavits denying they were negligent. Only one lawyer whose affidavit
defendants submitted was a member of the Georgia Bar. The other two
affiants were from Virginia. 8 " The court of appeals found the trial court's
consideration of the Virginia lawyers' affidavits appropriate for purposes
of the summary judgment motion because the relevant standard of competence was "in the legal profession generally" and not merely in Georgia."' The court also affirmed the trial court's denial of plaintiff's motion
for continuance, which would have allowed plaintiff time to locate lawyers
50
who would swear that defendants were negligent.
Associated Hosts of Georgia, Inc. v. Marleys ' also focused on affidavits, but considered the effect of statements in plaintiff's affidavit contra342.
343.
344.
345.

183 Ga. App. at 746, 360 S.E.2d at 71.
Id. at 745, 360 S.E.2d at 71.
Id. at 747, 360 S.E.2d at 72.
Id. at 747-50, 360 S.E.2d at 72-75 (Banke, Beasley & Deen, JJ., dissenting).

346. Id. at 746-47, 360 S.E.2d at 72.
347.

182 Ga. App. 343, 355 S.E.2d 738 (1987).

348. Id. at 344, 355 S.E.2d at 739.
349.

Id. (emphasis in original).

350. id.
351.

184 Ga. App. 352, 361 S.E.2d 496 (1987).
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dictory to those she made at deposition. Plaintiff in Marley sued defendant restaurant for injuries she sustained from being raped at a company
party while she was allegedly off duty. 52 Defendant moved for summary
judgment, raising the exclusive remedy bar of the Workers' Compensation
Act.'5 8 The issue thus was whether plaintiff was acting within the scope of
her employment at the time of the alleged injuries. Plaintiff swore in her
affidavit that she was not acting within the scope of her employment, but
her deposition contained contradictory testimony.2
The court of appeals initially cited Prophecy Corp. v. Charles Rossignol, Inc.,85 5 a recent supreme court case, for the rule that when a party
gave "contradictory testimony on the dispositive issue in the case, and
the more favorable portion of his testimony was the only evidence of his
right to a verdict in his favor, the trial court must construe the contradictory testimony against him."' ' The court found the rule in Prophecy
Corp. inapplicable since there was other evidence that plaintiff was not
acting within the scope of her employment at the time of the rape.8 5 7 Additionally, the court gave credence to the statements of plaintiff and her
psychiatrist that, due to the anxiety and mental anguish of the rape,
plaintiff was confused at her deposition."5 Given the other evidence,
along with plaintiff's allegation of confusion at the deposition, the court
found a jury question and affirmed the denial of partial summary
69
judgment.
B. Malicious Prosecution
Allen v. Montgomery Ward & Co.36 was a malicious prosecution action
arising from plaintiff's prosecution for shoplifting. At the trial of the
criminal charge, the court refused to direct a verdict in favor of defendant, but the jury nonetheless acquitted defendant 8 1 Before trial of the
civil claim against the store, the store moved for summary judgment
2
based upon the criminal proceedings.
The court noted that refusal to grant a directed verdict in favor of a
defendant indicates the presence of more than probable cause in a crimi352. Id. at 352, 361 S.E.2d at 497.
353. O.C.G.A. § 34-9-11 (1988).
354. 184 Ga. App. at 352, 361 S.E.2d at 497.
355. 256 Ga. 27, 343 S.E.2d 680 (1986).
356.
357.

184 Ga. App. at 353, 361 S.E.2d at 497.
Id.

358. Id.
359.
360.
361.
362.

Id. at 353-56, 361 S.E.2d at 497-99.
186 Ga. App. 337, 367 S.E.2d 120 (1988).
Id. at 337, 367 S.E.2d at 120.
Id.

MERCER LAW REVIEW

[Vol. 40

nal case."68 A criminal court's finding of probable cause is binding on the
subsequent civil action; and thus, summary judgment for defendant was
proper because the action for malicious prosecution is based on a want of
probable cause. 8 ' Allen is obviously important for the collateral estoppel
principles it embodies.
C. Notice of Motion
Goodwin v.Richmond 6 ' stands for the proposition that a movant must
serve notice of an impending motion for summary judgment3W The movant may not merely publish the notice in the county's official organ for
publication. If he does, then he may not obtain summary judgment, presumably even if the opposing party receives actual notice. Apparently, the
same rules govern service of notice of an impending summary judgment
motion as govern other service of notice after the complaint is filed.
X. PRETRIAL

At least two decisions in the survey period illustrated the importance of
67
preserving defenses and objections in pretrial orders. Long v. Marion3
concerned a defendant's failure to preserve its defense of insufficient service of process in the pretrial order.38 The other parties submitted proposed pretrial orders but defendant, appearing pro se, did not. 86' The
court found that "even if the [defendant] was not aware of the necessity
of filing a pretrial statement or the impact of the pretrial order ... in a
civil case the court cannot put a pro se litigant on a different standard
70
from one represented by counsel.

'

Appellants in King v. Thompkins7 1 waived their objections concerning
plaintiff's failure to obtain a court order to add them as defendants by
amendment.78 The pretrial order did not contain the objections. 7 On
appeal, defendants urged the court to reverse their adverse judgments
based on plaintiff's failure to obtain the court order. The court rejected
their argument stating,
363.
364.
365.
366.
367.
368.
369.
370.
371.
372.
373.

Id. at 338, 367 S.E.2d at 121.
Id. at 338-39, 367 S.E.2d at 121-22.
182 Ga. App. 745, 356 S.E.2d 888 (1987).
Id. at 745-46, 356 S.E.2d at 888-89.
257 Ga. 431, 360 S.E.2d 255 (1987).
Id. at 431-32, 360 S.E.2d at 256.
Id, at 433, 360 S.E.2d at 257.
Id, at 434, 360 S.E.2d at 257.
186 Ga. App. 12, 366 S.E.2d 340 (1988).
Id. at 13, 366 S.E.2d at 342.
Id.
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[a] pretrial order limits the issues for trial to those not disposed of by
admissions or agreements of counsel. The order, when entered, controls
the subsequent course of the action unless modified at the trial to prevent manifest injustice. O.C.G.A. § 9-11-16(b). If a claim or issue is admitted from the order, it is waived. '
Galletta v. Hillcrest Abbey West, Inc.3 7 presented a different issue.
Plaintiff sued defendants for fraud in the sale of a cemetery plot and for
desecration of the grave where their infant daughter was buried.3 7 The
pretrial order did not set out the issue of desecration. During the third
day of trial, plaintiffs-appellants submitted a handwritten motion to
amend the pretrial order, but the trial court denied the motion and subsequently directed a verdict for defendant on the desecration issue because of the pretrial order's omission of that issue.3 7 Defendant filed a
motion in limine to exclude evidence on the desecration issue, but based
its motion to exclude upon grounds other than plaintiff's failure to include the issue in the pretrial order. The trial court did not exclude the
evidence and by the third day of trial considerable evidence on this issue
37 8
had accumulated.
The court of appeals reversed the directed verdict against plaintiffs on
the desecration issue, finding that it was tried by consent. An amendment
of the pleadings pursuant to Official Code of Georgia Annotated section
9-11-15(b)' 7 9 had occurred."* The court construed section 9-11-16 " 1 in
light of section 9-11-15(b), which provides for amendment of the pleadings by consent at trial. 3 2 Apparently, the fact that the desecration issue
was raised at trial and impliedly tried necessitated modification of the
pretrial order "to prevent manifest injustice 3 8 3 to plaintiffs.
XI. VOLUNTARY DIsMIssAL
Official Code of Georgia Annotated section 9-11-41(a)3 8 ' allows a plaintiff voluntarily to dismiss its action "without order or permission of court,
374. Id. (quoting Long v. Marion, 257 Ga. 431,433, 360 S.E.2d 255, 257; O.C.G.A. § 9-1116(b) (1982)). Section 9-11-16(b) provides: "(b) . . . The order, when entered, controls the
subsequent course of the action unless modified at the trial to prevent manifest injustice."
375. 185 Ga. App. 20, 363 S.E.2d 265 (1987).
376. Id. at 20, 363 S.E.2d at 267.
377. Id. at 21, 363 S.E.2d at 267.
378. Id.
379. O.C.G.A. § 9-11-15(b) (1982).
380. 185 Ga. App. at 25, 363 S.E.2d at 270.
381. O.C.G.A. § 9-11-16 (1982).
382. Id. § 9-11-15(b).
383. Id. § 9-11-16(d).
384, Id. § 9-11-41(a).
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by filing a written notice of dismissal at any time before the plaintiff rests
its case. After the plaintiff rests its case, permission and an order of the
court must be obtained before dismissal." 8 1 Judicially engrafted upon
this statute is the rule that "[t]he announcement by the trial judge of a
decision that will terminate a civil case, though that decision has not been
formally reduced to writing and entered, will preclude the filing of a voluntary dismissal after the announcement but before the judgment is actually entered by the trial judge." 8" Further, "knowledge of the actual, not
of the possible, result of a case . . . precludes the exercise of the right of
's 7
dismissal." 3
Johnson v. Wadesss illustrated the application of these rules. Plaintiffs
sued defendants for damages sustained in an automobile collision. One
plaintiff voluntarily dismissed its claim, and the other followed suit approximately one month later. The second plaintiff voluntarily dismissed
its claim one day after the court signed an order dismissing the claims
with prejudice because of plaintiffs' failure to respond timely to defendants' discovery requests, but before the court entered the order. Plaintiffs
appealed the trial court's dismissal with prejudice. 8 9 The court of appeals
reversed, finding nothing in the record to impute to plaintiffs actual
knowledge of the dismissal or of the court's intention to dismiss before
they voluntarily dismissed their actions. 90
In Muhanna v. O'Kelley,"' plaintiffs voluntarily dismissed their claims
after defendant moved for summary judgment. The court had not ruled
on defendant's motion nor indicated its intent to grant it, but plaintiffs
apparently had determined that their responses to the motion would be
insufficient. 8 " The court of appeals cited Peoples Bank v. Exchange
Bank 9o for the proposition that "it is the knowledge of the actual, not of
the possible, result of a case which precludes the exercise of the right of
dismissal."'' 4 Apparently, the knowledge of the court's impending decision, not a party's knowledge that it will lose, however sure of defeat the
party may be, precludes the voluntary dismissal.

385. Id.
386. Pizza Ring Enters. v. Mills Management Sources, 154 Ga. App. 45, 45, 267 S.E.2d
487, 488 (1980).
387. Groves v. Groves, 250 Ga. 459, 459, 298 S.E.2d 506, 507 (1983) (quoting Peoples
Bank v. Exchange Bank, 119 Ga. 366, 368, 446 S.E.2d 416, 417 (1903)).
388. 184 Ga. App. 675, 362 S.E.2d 469 (1987).
389. Id. at 676, 362 S.E.2d at 470.
390. Id. at 676-70, 362 S.E.2d at 471.
391. 185 Ga. App. 220, 363 S.E.2d 626 (1987).
392. Id. at 220, 363 S.E.2d at 627.
393. 119 Ga. 366, 46 S.E. 416 (1903).
394. 185 Ga. App. at 221, 363 S.E.2d at 627 (quoting Peoples Bank v. Exchange Bank,
119 Ga. 366, 368, 46 S.E. 416, 417 (1903)).

TRIAL PRACTICE

19881

459

The court in Bailey v. Austin 9' reversed defendant's grant of summary
judgment, finding that plaintiff's previous dismissal did not render his
subsequently refiled claim res judicata.'s The trial court entered an order
compelling plaintiff to respond to defendant's discovery request within
ten days, stating that if plaintiff failed, the court would dismiss plaintiff's
complaint. On the date the court entered the order dismissing the complaint with prejudice, plaintiff voluntarily dismissed her complaint. Plaintiff subsequently refiled. Defendant moved for summary judgment, claiming that plaintiff's knowledge of the trial court's impending dismissal at
the time of the earlier dismissal rendered his subsequent action res judicata.39 7 The trial court granted defendant summary judgment on this
basis."'
The court of appeals reversed.3 99 Although normally a trial court's
statement of its intention to dismiss an action precludes voluntary dismissal, the trial court's dismissal was invalid because the court had not
afforded plaintiff "an opportunity to explain the circumstances surrounding the failure to comply with [the court's] order."' 00 The court reasoned
that to preclude a plaintiff from voluntarily dismissing its action, a trial
court must actually have the power to carry out its stated intent to dismiss. Therefore, the trial court's dismissal was not a bar to plaintiff's refiled claim.' 0'
XII. DEFAULTS

Two cases arising during the survey period illustrate what the court of
appeals considers to be excusable neglect, which is one of the grounds for
opening a prejudgment default under Official Code of Georgia Annotated
section 9-11-55(b).' s In Perkins Masonry Contractors, Inc. v. Housing
395.
396.
397.
398.
399.

185 Ga. App. 831, 366 S.E.2d 214 (1988).
Id. at 832, 366 S.E.2d at 215.
Id. at 831, 366 S.E.2d at 215.
Id.
Id. at 832, 366 S.E.2d at 215.

400. Id. (quoting Serwitz v. General Elec. Credit Corp., 174 Ga. App. 747, 750, 331
S.E.2d 95, 98 (1985)).
401. Id.
402.

O.C.G.A. § 9-11-55(b) (1982). Section 9-11-55(b) provides:

(b) Opening default. At any time before final judgment, the court in its discretion,
upon payment of costs, may allow the default to be open for providential cause

preventing the filing of required pleadings or for excusable neglect or where the
judge, from all the facts, shall determine that a proper case has been made for the
default to be open, on terms to be fixed by the court. In order to allow the default
to be thus opened, the showing shall be made under oath, shall set up a meritorious defense, shall offer to plead instanter, and shall announce ready to proceed

with trial.
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Authority,"08 defendant's former lawyer sent both defendant and plaintiff
a copy of a timely answer to plaintiff's complaint in a contract action, but
he never filed the answer. Defendant's next lawyer reviewed the file and
assumed his predecessor had filed an answer. When he learned otherwise,
he moved the trial court to open the default under section 9-11-55(b) 0'
The court of appeals initially reiterated the requirements for obtaining
relief under that section:
O.C.G.A. § 9-11-55(b) 'allows a prejudgment default to be opened on one

of three grounds if four conditions are met. The three grounds are: (1)
providential cause, (2) excusable neglect, and (3) proper case; the four
conditions are: (1) showing made under oath, (2) offer to plead instanter,
(3) announcement of4 0 ready
to proceed with trial, and (4) setting up a
5
meritorious defense.

Finding defendant's reliance upon the representations of his prior counsel
to be excusable neglect, the court of appeals4 affirmed
the trial court's de6
cision granting the motion to open default. "
The court in Whitley v. Bank South, N.A. " 7 focused more on plaintiff's
conduct, rather than on defendant's, in affirming defendant's motion to
open default. Defendant in Whitley had timely served his answer upon
plaintiff but had filed the answer one day late. Plaintiff delayed seven
months until nearly time for trial before asserting defendant's default of
one day." The court restated its disfavor of default judgments:
"[Diefault judgment is a drastic sanction that should be invoked only in
extreme situations. Whenever possible cases should be decided on their
merits for default judgment is not favored in law." 4 " The court apparently found the penalty of default too severe for defendant's one day tardiness in filing since plaintiff received timely service of defendant's
answer.
Defendants in two cases were not entitled to relief under Official Code
11
of Georgia Annotated section 9_11_55.410 Stout v. Signate Holding, Inc.
Id.

403.
404.
405.
S.E.2d
406.
407.

184 Ga. App. 856, 363 S.E.2d 164 (1987).
Id. at 857, 363 S.E.2d at 165.
Id. (quoting Muscogee Realty Dev. Corp. v. Jefferson Co., 252 Ga. 400, 401, 314
199, 201 (1984)).
Id. at 858, 363 S.E.2d at 166.
185 Ga. App. 896, 366 S.E.2d 182 (1988).

408. Id. at 897, 366 S.E.2d at 184.
409. Id. at 898, 366 S.E.2d at 185 (quoting Ewing v. Johnston, 175 Ga. App. 760, 764, 334
S.E.2d 703, 706-07 (1985)).
410. O.C.G.A. § 9-11-55 (1982).

411. 184 Ga. App. 154, 361 S.E.2d 36 (1987).
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concerned a suit against a nonresident under the long arm statute. 2 Defendant filed a pro se motion to dismiss the complaint for lack of personal jurisdiction. The court denied the motion, and defendant never
filed an answer. The court subsequently granted plaintiff's motion for entry of default judgment. Defendant then paid the accrued court costs and
appealed the trial court's decision."1 3
On appeal, defendant contended that the lower court should have construed his motion as an answer within the meaning of Official Code of
Georgia Annotated section 9-11-55(a). 11 This would entitle defendant to
open the default judgment as a matter of right because he had filed the
motion within fifteen days of the default. The court of appeals disagreed,
finding a motion to dismiss not equivalent to an answer under section 911-55(a)." s Defendant also contended on appeal that he was entitled to
relief under section 9-11-55(b) because he was excusably negligent. The
court again disagreed, ruling that defendant had failed to comply with
that section by timely paying accrued costs. In fact, defendant never even
filed a motion to open default under that subsection.'""
17
Allstate Insurance Co. v. Clark4
was a suit against an insurer to recover long term disability benefits. Allstate never answered the complaint, and the trial court conducted an evidentiary hearing on the issue
of damages after entering a default judgment. The court awarded plaintiff
$215,327.42 .4 Perhaps finding that sum too extravagant, the court of appeals remanded, finding improper proof at the evidentiary hearing on
damages.4' The plaintiff must produce some evidence on the contract
terms, and not merely testify about his own entitlement, before the court
will allow recovery under an insurance policy. 20 Plaintiff's testimony

alone was therefore insufficient. The court felt "compelled to conclude
that the trial court had no factual basis for the amount of damages
2
awarded.' 1
412.
413.
414.
415.

O.C.G.A. § 9-10-91 (1982 & Supp. 1988).
184 Ga. App. at 154, 361 S.E.2d at 37.
Id.
Id. at 155, 361 S.E.2d at 37.

416.

Id.

417.
418.

186 Ga. App. 58, 366 S.E.2d 394 (1988).
Id. at 58, 366 S.E.2d at 395.

419. Id. at 61, 366 S.E.2d at 397. See also Hazlett & Hancock Constr. Co. v. Virgil Womack Constr. Co., 181 Ga. App. 25, 351 S.E.2d 218 (1986); 46 C.J.S. Insurance § 1390
(1946).
420. 186 Ga. App. at 61, 366 S.E.2d at 397.
421. Id.
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XIII. TRIALS
A. Jury Verdicts
Brannan Auto Parts v. Raymark Industries2 2 shows that an objection
based upon the potential for an inconsistent verdict arising from the use
of a jury form must be specific. Four of the five choices in the verdict
form submitted in BrannanAuto Parts were for plaintiff, though in varying degrees.2 " When the trial court solicited comments from counsel concerning the form, defense counsel remarked, "I think it's loaded up
against the defendants, Your Honor."'42 ' After the trial court entered

judgment for plaintiff, defendant appealed, enumerating an inconsistent
verdict as error. The court of appeals found that defendant waived any
objection to the form of the verdict or its potential inconsistency, citing
the long established rule2 5requiring a specific and timely objection to preserve error for appeals.'

Kane v. Cohen 42 presented an actual inconsistent verdict that did not
arise from the trial court's use of a verdict form. Plaintiffs in Kane sued
defendant for injuries arising out of an automobile accident and sought
punitive damages based on their allegations that defendant was drunk.
The jury returned a verdict for compensatory damages and agreed that
punitive damages should be awarded. The jury, however, was unable to
agree on the dollar amount of the punitive damages. 27 Defendant moved
the court to set aside the incomplete verdict. After the court denied its
motion, defendant appealed. " 8 The court of appeals agreed with defendant, relying upon the "well settled common-law rule under which a verdict which fails to resolve all of the issues submitted to the jury must be
set aside.'

4

9

B. Jury Charges
Glenn McClendon Trucking Co. v. Williams4" concerned the trial
court's refusal to give a requested charge on legal accident. Noting that
some jurisdictions have discarded the defense completely, the court of ap422.
423.
424.

183 Ga. App. 82, 357 S.E.2d 807 (1987).
Id. at 83, 357 S.E.2d at 808.
Id.

425. Id. at 83-84, 357 S.E.2d at 807-08 (quoting Frostgate Warehouses v. Cole, 244 Ga.
782, 783, 262 S.E.2d 98, 99 (1979)).
426. 182 Ga. App. 485, 356 S.E.2d 94 (1987).

427. Id. at 485-86, 356 S.E.2d at 95.
428. Id. at 486, 356 S.E.2d at 95.
429.
430.

Id. (citing O.C.G.A. § 9-12-1 (1982)).
183 Ga. App. 508, 359 S.E.2d 351 (1987).
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peals found the trial court's refusal to be within its discretion.' 31 "Assuming without deciding that the evidentiary support for a charge on legal
accident was present and that it would not have been error had such a
charge been given, it does not necessarily follow that the failure to give a
requested charge on that principle constitutes reversible error.'4 3 2 The
court reasoned that legal accident was but one aspect of "general principles of negligence law,"' 3 3 and therefore, the charge on legal accident was
unnecessary and potentially misleading.' 3
Appellants in Benson v. Hunter'31 also enumerated the trial court's
failure to charge on legal accident as error. The court of appeals found no
reversible error in the trial court's omission, but the decision was much
closer than in Glenn McClendon Trucking Company. Judge Banke, who
did not concur on this issue in Glenn McClendon Trucking Company,
entered a vigorous dissent joined by three other judges.'36 The dissent
centered around the judges' concern that "jurors in this litigation-oriented day and age are laboring under the charitable though misguided
notion that misfortune is itself compensable, regardless of fault."'' 7 While
the majority was concerned with the potential prejudice to a plaintiff
arising from a charge on legal accident, the minority was concerned more
with potential prejudice to defendants in cases in which the charge on
legal accident might seem appropriate."3s
C. Witnesses
Nationwide Mutual Insurance Co. v. Glaccum43 9 addressed whether a
chiropractor who did not help a party prepare for trial was entitled to
compensation as an expert witness. Glaccum arose out of a personal injury, automobile case in which plaintiff sought recovery from its uninsured motorist carrier, Nationwide. Nationwide subpoenaed Dr. Glaccum,
who treated plaintiff, to testify. Glaccum notified Nationwide that he intended to charge $2,000 for his appearance. After the trial, Glaccum submitted this bill, less the statutorily required expenses."40 Nationwide responded with a motion to require Dr. Glaccum to pay Nationwide the
sum of $8,000 pursuant to Official Code of Georgia Annotated section 24431.
432.
433.
434.
435.
436.
437.
438.
439.
440.

Id. at 511, 359 S.E.2d at 355.
Id.
Id. (emphasis in original).
Id.
184 Ga. App. 40, 360 S.E.2d 612 (1987).
Id. at 41, 360 S.E.2d at 614 (Banke, J., dissenting).
Id.
Id.
186 Ga. App. 148, 366 S.E.2d 772 (1988).
Id. at 149, 366 S.E.2d at 773.
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10-4.441 The trial court denied Nationwide's motion, finding that Dr.
Glaccum's appearance at trial was as an expert and that Glaccum was
4 42

therefore entitled to the fee he claimed.

The court of appeals reversed, taking a practical tact to the issue:
[A]n expert cannot refuse to testify and be qualified as an expert witness
because he has not been and will not be compensated as an expert. He
must obey a subpoena just as any other witness. However, if an expert is
required to testify for the usual witness fee of $10.00 a day, you are likely
to get about $10.00 worth of testimony.4"
After reciting its holding, the court remanded the issue of Nationwide's
motion to the trial court."
Judge Beasley dissented concerning the remand."5 Official Code of
Georgia Annotated section 24-10-4 applies to situations in which the witness makes an "unjust" claim." 6 Whether the witness' claim was "unjust"
is a "legal issue," according to Judge Beasley." 7 The opposite results
reached in the trial court and the court of appeals illustrated the good
faith nature of the witness' claim for compensation. Subjecting Glaccum
to the penalty of section 24-10-4 would force witnesses in the future to
8
face costly gambles in asserting good faith claims to fees."
XIV. ATTACKS ON JUDGMENTS

Marshall v. Marshall44 illustrated that litigants must act promptly to
be entitled to relief under Official Code of Georgia Annotated section 911-60(d). 450 In 1981, the husband sued for divorce, serving his wife by
publication. The Columbus court at that time granted the divorce, purportedly reserving issues of property distribution until a later date. In
1985, the wife answered the 1981 complaint and counterclaimed, asserting
that her husband had known her location all along. The court, after hear45 1
ing evidence, equitably divided the property.
Some months later in December 1986, the former husband moved the
441. O.C.G.A. § 24-10-4 (1982).
442. 186 Ga. App. at 149, 366 S.E.2d at 773.
443. Id. at 150, 366 S.E.2d at 773-74 (quoting W. AGNOR'S GEORGIA

195 (2d ed. 1986)).
444. Id.
445. Id. at 150-51, 366 S.E.2d at 774 (Beasley, J., dissenting).
446. O.C.G.A. § 24-10-4 (1982).
447. 186 Ga. App. at 151, 366 S.E.2d at 774.

448. Id.
449. 257 Ga. 494, 360 S.E.2d 572 (1987).

450. O.C.G.A. § 9-11-60(d) (1982).
451. 257 Ga. at 494, 360 S.E.2d at 573.
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trial court to set aside the May 1986 decree on several grounds, including
lack of personal jurisdiction. After the trial court granted his motion, the
former wife appealed, contending that the trial court in 1981 inappropriately reserved issues of property division because the original divorce was
based upon in rem, and not in personam, jurisdiction, thus precluding
resolution of property distribution issues.' The supreme court reversed,
but for a different reason.45- The court found that the husband was not
entitled to have the judgment set aside because he knew or should have
known the grounds upon which he based his later motion at the time of
the judgment.4 The trial court erred in granting his motion since he did
455
not promptly move the trial court to set aside the judgment.
Robinson v. Kemp Motor Sales, Inc.4 56 demonstrated a tangential benefit of section 9-11-60(d). Defendants in Robinson received no notice of
an "erroneous"' 457 judgment of the trial court, and consequently filed no
timely notice of appeal as required by Official Code of Georgia Annotated
section 5-6-38(a).' 58 Although defendants could have filed a motion to set
aside the judgment pursuant to section 9-11-60(d), they did not.'" The
result of such a motion would have been to have the earlier judgment set
aside upon the finding that notice was not provided and then to have the
judgment reentered, thus giving defendant an additional thirty days in
which to file a notice of appeal.4" Defendants' claims of not receiving
notice did not preserve their right to appeal. 6 1
XV.

RENEWAL OF ACTIONS

Plaintiffs in two cases fell victim to their failures to comply with the
provisions of the renewal statutes, Official Code of Georgia Annotated
64
sections 9-11-41(d) 4 2 and 9-2-61(a).4' In Cox v. Fillingim,"'
plaintiffs
voluntarily dismissed their medical malpractice claim. They subsequently
sought to renew their actions based upon section 9-2-61(a). 4 5 The trial
452. Id. at 494-95, 360 S.E.2d at 573.
453. Id. at 495, 360 S.E.2d at 573.
454. Id. (citing Hubbard v. Whatley, 200 Ga. 751, 38 S.E.2d 738 (1946)).
455.
456.
457.
458.
459.
460.
461.
462.
463.
464.
465.

Id.
185 Ga. App. 492, 365 S.E.2d 228 (1988).
Id. at 493, 364 S.E.2d at 624.
O.C.G.A. § 5-6-38(a) (1988).
Id. § 9-11-60(d) (1982).
185 Ga. App. at 493-94, 364 S.E.2d at 624.
Id.
O.C.G.A. § 9-11-41(d) (1982).
Id. § 9-2-61(a).
184 Ga. App. 205, 361 S.E.2d 65 (1987).
O.C.G.A. § 9-2-61(a) (1982).
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court granted defendant summary judgment based upon plaintiffs failure
to pay timely the accrued costs of the prior action. 466 The court of appeals
affirmed.'17 Nonpayment of the cost of the prior action is an amendable
defect only if two conditions are met. First, plaintiff must have made a
good faith inquiry as to the existence of costs in the prior action. Second,
plaintiff must have paid the costs he subsequently learned of within a
reasonable time. 468 The court found plaintiffs' failure to pay until six
months after they learned of the expenses in the prior action to be
46 9
unreasonable.

Failure to comply with another requirement proved fatal to plaintiffs in
Gober v. Nisbet."4 0 Plaintiffs in Gober sued the Fulton County Hospital
Authority for its negligent release of a mentally disturbed individual,
Baldwin. After his release, Baldwin shot and killed Gober, who was a customer in the restaurant where Baldwin's wife worked. Plaintiffs originally
filed negligence and wrongful death actions in Gwinnett County. Subsequently, after the two year statute of limitations had run on both claims,
plaintiffs filed identical claims in Fulton County and dismissed the Gwin47 1
nett County actions.

The court of appeals found plaintiffs' actions time barred.47 For the
refiled actions to have the same status regarding the statute of limitations
under section 9-2-61(a), the subsequently filed actions must be "previously dismissed'

4

3

4 74
actions within the meaning of section 9-11-41(d).

The Fulton County actions did not relate back concerning time of filing
to the Gwinnett actions and were thus time barred because the Gwinnett
County actions remained pending when plaintiff filed the Fulton County
actions. 75 In reaching its conclusion, the court skirted dicta in the case of
Hilliard v. Edwards,'47

which characterized prior cases as holding that

"the [renewal] statute also applies where the second suit is initiated while
the first action is still pending,' ' 477 finding that observation in Hiliard to
466. 184 Ga. App. at 205, 361 S.E.2d at 65.
467. Id.
468. Id. (citing Daugherty v. Norville Indus., 174 Ga. App. 89, 91, 329 S.E.2d 202, 204

(1985)).
469. Id.
470. 186 Ga. App. 264, 367 S.E.2d 68 (1988).

471. Id. at 264, 367 S.E.2d at 69.
472. Id. at 265-66, 367 S.E.2d at 70.
473. Id. at 265, 367 S.E.2d at 70 (citing O.C.G.A. § 9-11-41(d) (1982)).

474. O.C.G.A. § 9-11-41(d) (1982).
475. 186 Ga. App. at 265-66, 367 S.E.2d at 70.
476. 169 Ga. App. 808, 315 S.E.2d 39 (1984).
477. 186 Ga. App. at 265, 367 S.E.2d at 70 (quoting Hilliard, 169 Ga. App. at 809, 315
S.E.2d at 39).
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be "mere dicta.'

47 8

In other words, to refile under section 9-2-61(a), a

plaintiff must first properly dismiss its action under section 9-11-41(d).
XVI. REs JUDICATA
"In order for the doctrine of res judicata to apply. . . there are three
prerequisites to which the situation must conform. They are: (1) identity
of the parties, [including their privies]; (2) identity of the cause of action;
and (3) adjudication by a court of competent jurisdiction. All of these
elements must concur.' 7' The identity of the parties was at issue in Williams v. Summitt Psychiatric Centers, P.C.4'8 Plaintiff sued defendant

Psychiatric Center and an employee doctor, contending that defendants
falsely imprisoned her. The trial court granted the defendant doctor summary judgment. The defendant Psychiatric Center subsequently moved
for summary judgment also, contending that the doctrine of res judicata
barred readjudication of plaintiff's claim against it. In response to this
motion, plaintiff submitted a supplemental affidavit, contending that
employees of the Center other than defendant doctor falsely imprisoned
her, thus giving rise to other grounds of derivative liability on the part of
the Psychiatric Center. The trial court granted defendant's motion."'
In an opinion by Judge Birdsong with only Judge Deen dissenting, the
court examined plaintiff's supplemental affidavit and found it substantively lacking in terms of setting forth facts to support a cause of action
for false imprisonment. 82 In addition, the court found "a second
ground"1 83 for its decision. The court found that defendant doctor and

the center were privies, since the center's liability was derived solely
through its employee doctor by operation of respondeat superior."84 The
majority opinion specifically recognized the additional allegations in
plaintiff's second affidavit concerning the acts of other employees."' The
court, however, reiterated its conclusion that the subsequent summary
judgment motion by the Center was res judicata because of the prior
summary judgment in favor of the defendant doctor, even assuming the
other employees' acts had amounted to false imprisonment."'
Williams could produce unnecessary confusion in later cases in which a
478.
479.
(1980).
480.
481.
482.

483.
484.
485.
486.

Id.
Firestone Tire & Rubber Co. v. Pinyan, 155 Ga. App. 343, 345, 270 S.E.2d 883, 886
185 Ga. App. 264, 363 S.E.2d 794 (1987).
Id. at 264-65, 363 S.E.2d at 794-95.
Id. at 265-66, 363 S.E.2d at 796.

Id. at 266, 363 S.E.2d at 797.
Id.
Id. at 265-66, 363 S.E.2d at 795-96.
Id. at 267, 363 S.E.2d at 797.
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defendant potentially liable due to respondeat superior raises res judicata affirmatively in a motion for summary judgment after one of its employees has received summary judgment. If any one of the employees is
found not liable, is the derivative liability of the defendant employer extinguished? Williams seemed to answer this question in the affirmative,
although this certainly could not have been the court's intent.
XVII.

MISCELLANEOUS LEGISLATION

The General Assembly enacted several noteworthy laws concerning
trial practice and procedure during its 1988 session. It amended Official
Code of Georgia Annotated section 16-10_93, 4$7 dealing with the felony of
influencing witnesses, to expand the crime to include influencing witnesses who testified before administrative proceedings. Prohibited threats
now include threats concerning the witness' employment, as well as
threats to injure or damage the witness' person or property.4 ''
The most newsworthy enactment was the "mandatory seat belt law."''
Subsection (d) of that act provides that a violation of the requirement of
wearing a seatbelt shall not be considered evidence of negligence, shall
not be considered on the question of liability, and shall not diminish recovery for damages from automobile injuries. 90 Prior case law did not
require that an operator or passenger of a motor vehicle use his seat belt,
but the cases showed considerable confusion on whether the finder of fact
could consider the failure to use a seat belt. Language in Wendlandt v.
Shepherd Construction Co.4 1 engendered the confusion. In Wendlandt,

the court of appeals affirmed a verdict for defendant. 40' At trial, plaintiff.
objected to a charge that would have authorized a jury to reduce damages
awarded to plaintiff because plaintiff did not use a seat belt. In an opinion in which only one other judge concurred, Judge Birdsong wrote that
the jury could consider the failure to use an available seat belt on the
issue of the injured party's negligence and could thus reduce the amount
of recoverable damages, but it would be necessary to show that the injuries sustained could have been reduced by wearing the seat belt.

93

Judge

Birdsong concluded, however, that the issue was moot, since the jury re494
turned a verdict for defendant.
487. O.C.G.A. § 16-10-93 (1988).

488. Id.
489. Id. § 40-8-76.1.
490.

Id. § 40-8-76.1(d).

491.
492.
493.

178 Ga. App. 153, 342 S.E.2d 352 (1986).
Id. at 156, 342 S.E.2d at 355.
Id. at 154, 342 S.E.2d at 354.

494. Id.
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More recently, the court in Martini v. Nixon495 cited Wendlandt, but
reached the opposite result, becoming mired in issues of comparative negligence. 4 6 The new act should eliminate future evidentiary problems in
this area.
The legislature also enacted the "Georgia Arbitration Code."" 7 The act
provides that any written agreement to submit a controversy to arbitration, or a provision in a written contract to submit any controversy to
arbitration, is enforceable whether or not the controversy is justiciable."'98
The act confers jurisdiction upon the courts of the state to enforce an
arbitration award.' The new act essentially broadens the former code
section, section 9-9-80, 00 which dealt with arbitration of construction
contracts, to cover all contracts calling for arbitration.' 0'

495.
496.
354).
497.
498.
499.
500.
501.

185 Ga. App. 328, 364 S.E.2d 49 (1987).
Id. at 329, 364 S.E.2d at 52 (citing Wendlant, 178 Ga. App. at 154, 342 S.E.2d at
O.C.G.A. 1 9-9-1 (Supp. 1988).
Id. § 9-9-3.
Id.
Id. § 9-9-80 (1982).
Id. § 9-9-80 (Supp. 1988).

