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On May 31, 1889, following the most torrential rainfall of the century
in the mountainous region of southwest Pennsylvania, the Lake Conemaugh Dam collapsed and sent a wall of water more than forty feet high
crashing down upon the flourishing little coal-and-steel city of Johnstown.
Thousands of lives were lost and hundreds of buildings swept away in
this stupendous calamity. Among the few intact structures remaining was
Alma Hall, which stood in the lee of the mighty stone bulwark of the
town's new Methodist sanctuary. A group of survivors huddled in the precarious safety of the Hall, and as night descended on this desperate band,
a voice in the dark gratefully declared, "We've been saved by the Methodist Church."
Whereupon, another voice fervently answered back, "Only the Catholic
Church can save!"'
Exactly ninety-nine years later, the current survey period ended in a
flood of torts decisions no less overwhelming than the inundation of
Johnstown. Although the following postdiluvian presentation lays no
claim to catholicity, the authors hope their methodology will keep the
reader on solid ground.
* Partner in the firm of Adams & Adams, Fort Valley, Georgia. University of Georgia;
Mercer University (A.B., 1980; J.D. 1983). Member, Mercer Law Review (1981-1983); Editor, Annual Survey of Georgia Law (1982-1983). Member, State Bar of Georgia.
** Partner in the firm of Adams & Adams, Fort Valley, Georgia. Oxford College of Emory
University (A.A., 1977); Emory University (B.A., M.A. 1979); Mercer University (J.D., 1983).
Member, Mercer Law Review (1981-1983); Managing Editor (1982-1983). Member, State
Bar of Georgia.
1.

See D. MCCULLOUGH, THE JOHNSTOWN FLOOD 171 (1968).

MERCER LAW REVIEW

[Vol. 40

I. INTENTIONAL TORTS

Although, in theory, any tort claim not predicated on strict or implied
liability, or on negligence, is an "intentional" tort, in the sense that the
tortfeasor intended his actions, there are five causes of action that persist
under the traditional "intentional tort" rubric: Assault, battery, false imprisonment, trespass to land, and trespass to chattels.2 These venerable
sources of litigation produced only a few noteworthy cases during the survey period.
A. Assault and Battery
In Haliford v. Kelley," the wife of an employee brought an action for
assault after she became involved in an apparently heated verbal altercation with her husband's supervisor concerning an on-the-job injury her
husband had suffered.' The court held that, absent proof defendant had
"in any way physically touched [plaintiff) or even made an overt motion
to do so," plaintiff had not made out a battery case.5 "[I]t is difficult,"
said the court, "for us to conclude that being called a 'troublemaker,' being told that the police would be called to evict [plaintiff], and possibly
being moved towards while her adversary was at the same time dialing a
telephone number, would create such an apprehension of violent injury as
reasonably to be considered an assault."'
Contrast Hallford with the situation defendants, "Bubba" Hester and
his father, faced in Terrell v. Hester.7 In that case, defendants, disapproving of and concerned about the relationship between the senior Mr.
Hester's daughter and plaintiff, came unannounced and uninvited to the
daughter's house and attempted a forcible ejection of plaintiff.' Mr. Hester, Sr., admitted striking plaintiff with a gun while "Bubba" was holding
2. See generally Prosser, Transferred intent, 45 TEx. L. Rav. 650 (1967). All of these
torts had their genesis in the common-law writ of trespass. See generally Fowler v. Southern
Wire & Iron, Inc., 104 Ga. App. 401,404, 122 S.E.2d 157, 160 (1961), rev'd on other grounds,
217 Ga. 727, 124 S.E.2d 738 (1962). For a recent discussion of the somewhat arcane area of
"causes of action," see Adams, "Splitting Causes of Action," in Puttin' on the Ritz Again
(Georgia Trial Lawyers Association Seminar Materials, December 11, 1987).
3. 184 Ga. App. 90, 360 S.E.2d 644 (1987).

4. Id. at 91, 360 S.E.2d at 645.
5. Id. at 92, 360 S.E.2d at 646.
6. Id. Nor were defendant's actions "so terrifying or insulting as naturally to humiliate,
embarrass or frighten the plaintiff." Id. at 93, 360 S.E.2d at 646 (quoting Sanders v. Brown,
178 Ga. App. 447, 449, 343 S.E.2d 722, 726 (1986)). Thus, plaintiff could not recover on a

theory of intentional infliction of emotional distress, either. Id. at 92, 360 S.E.2d at 646.
7.

182 Ga. App. 160, 355 S.E.2d 97 (1987).

8. Id. at 160, 355 S.E.2d at 98.
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plaintiff.s Although the court ordered a directed verdict for plaintiff on
the issue of the senior Mr. Hester's liability, it remanded "Bubba's" case
for a new trial because of disputed factual issues concerning his knowledge of his father's intentions.1"
B. False Imprisonment
"False imprisonment is the unlawful detention of the person of another, for any length of time, whereby [he] is deprived of his personal
liberty."" "The only essential elements for false imprisonment are (1) detention and (2) the unlawfulness thereof."' The facts in Davis v. Charter
By-the-Sea, Inc. s presented a jury question on the legal justification of
plaintiff's restraint.1 4 Plaintiff's children brought plaintiff in a semiconscious and highly inebriated state to the defendant hospital.1 Defendant
retained plaintiff overnight after her daughter, a registered nurse, signed
hosa consent form authorizing treatment." At plaintiff's insistence, the
17
pital released her the following morning, against medical advice.
The court, after dismissing as inapplicable the involuntary admission
provisions of the Official Code of Georgia Annotated section 37-7-41,"
held that jury questions existed on the lawfulness of plaintiff's detention
under other statutory provisions.1' Section 37-7-163(e)20 allows "immediate surgical or other intervention" in cases of "grave emergency" to the
physical health of an alcoholic, "without the consent of the

. . .

next of

9. Id. at 161, 355 S.E.2d at 98.
10. Id. at 162, 355 S.E.2d at 99. The case had gone to the jury on a negligence charge,
which the court of appeals held was inappropriate for an intentional tort such as battery. Id.
at 160.61, 355 S.E.2d at 98.
11. O.C.G.A. § 51-7-20 (1982).
12. Reese v. Clayton Co., 185 Ga. App. 207, 208, 363 S.E.2d 618, 619 (1987). In Reese, a
divided court held that process is valid only if it is valid as against the plaintiff himself.
Thus, the remedy of plaintiff Gloria Anita Reese, who was arrested on a warrant issued for
"Gloria Ann Reese" (a different person), was for false imprisonment, not malicious prosecution. See infra notes 420-25 and accompanying text.
13. 183 Ga.App. 213, 358 S.E.2d 865 (1987).
14. Id. at 213, 358 S.E.2d at 865.
15. Id. at 214, 358 S.E.2d at 866.
16. Id.
17. Id, at 214-15, 358 S.E.2d at 866. Plaintiff also had a long history of alcohol abuse and
exhibited symptoms of extreme intoxication at the time of her admission to defendant hospital. Id.
18. O.C.G.A. § 37-7-41 (1982 & Supp. 1988). This section was inapplicable because it
provides for admission on delivery by a peace officer, and in this case, plaintiff's children
brought her to the hospital. 183 Ga. App. at 216, 358 S.E.2d at 867.
19. Id. at 213, 358 S.E.2d at 869.
20. O.C.G.A. § 37-7-163(e) (1982).
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kin ....," The circumstances of plaintiff's admission, held the court,
would authorize a jury to find that a "grave emergency" existed within
the meaning of the statute, thus ratifying the lawfulness of plaintiff's detention."' Moreover, even though section 37-7-163 does not provide for
the next of kin's consent to involuntary treatment, the court found a jury
question on "whether the consent of the daughter satisfied the 'next of
kin' reference in the statute.""3 Thus, the result of Davis is to allow a
medical facility to bolster the lawfulness of its involuntary treatment
under section 37-7-163 by obtaining consent of the "next of kin." 4
C. Trespass to Land
During the survey period, the courts decided two quite different cases
concerning the issue of trespass to land. In one case, the trespass took the
form of a tenant eviction, and in the other, it took the form of fishing
from a privately owned river. In Forrest v. Peacock,25 plaintiff landlord
filed an action for eviction against defendant tenant. 6 Prior to any hearing in the matter, plaintiff personally and forcibly retook possession of
the premises,3 and defendant filed a counterclaim for unlawful eviction.a
The jury found against defendant on her counterclaim." On appeal,
plaintiff urged that the eviction had been voluntary since defendant
walked out of the house under her own power without assistance.3 0 In
reversing the trial court, the court of appeals found that "the evidence
presented at trial established conclusively and without dispute that
[plaintiff] had forcibly ejected [defendant] from the premises against [defendant's] will and without legal process," 1 thereby committing a trespass against defendant.83 The court further found that under the circum21. Id.
22. 183 Ga. App. at 217, 358 S.E.2d at 868.
23. Id.
24. The court pointed out that plaintiff's adult daughter was "not authorized to consent
for a parent" under O.C.G.A. § 31-9-2 (1982), the general medical consent statute. 183 Ga.
App. at 217, 358 S.E.2d at 868.
25. 185 Ga. App. 189, 363 S.E.2d 581 (1987).
26. Id. at 189, 363 S.E.2d at 581.
27. Plaintiff himself testified at the trial that windows had to be broken in order to gain
access to the premises and that defendant at one point became hysterical and refused to
leave a bedroom. Id. at 190, 363 S.E.2d at 582.
28. Id. at 189, 363 S.E.2d at 582.
29. Id. at 190, 363 S.E.2d at 582.
30. Id.
31. Id.
32. A landlord commits a trespass when, without legal process, he forcibly ejects a tenant from the rented premises even if the tenant is holding over beyond his term, is in arrears for rent, or has received legal notice to quit the premises. See Entelman v. Hagood, 95
Ga. 390, 22 S.E. 545 (1894); Albert Properties, Inc. v. Watkins, 143 Ga. App. 184, 237 S.E.2d

TORTS

19881

stances of this case, defendant's walking out of the house did not
establish an inference that she quit the premises voluntarily and with
consent, nor did the law require defendant to be residing on the premises
for a trespass to occur as long as the eviction was against her will and
without legal process."
Plaintiffs in Parkerv. Durham" were the owner and lessee of a body of
water known as Hughes Old River and of all the land surrounding that
body of water. 5 Hughes Old River is an offshoot of the Altamaha River,
and the parties in Parkerdisputed its navigability within the meaning of
Official Code of Georgia Annotated section 44-8-5(a)."" The trial court
permanently enjoined defendants from trespassing on or fishing in
Hughes Old River, 7 and the supreme court affirmed the portion of the
injunction that covered fishing rights." Since the plaintiff owner was able
to trace his chain of title to the river property back to an original grant
from the State of Georgia, thereby predating the enactment of section 448-5(b), 3 ' the supreme court applied the common-law rule pertaining to
riparian property rights as stated in Bosworth v. Nelson,'0 to give plaintiffs exclusive fishing rights in the Hughes Old River. 1
The court further ruled, however, that the navigability of the river
must be determined before defendants could properly be enjoined from
travelling on it by boat, since the public has a right of passage upon navigable rivers.42 As a result of this ruling, landowners whose interests entirely surround bodies of water need only trace their chain of title back to
an original grant from the state prior to 1863 in order to enjoy exclusive
fishing rights in those waters.
D.

Conversion
Closely related to the trespass torts are actions for trover and conver-

670 (1977).
33.
34.
35.

185 Ga. App. at 190, 363 S.E.2d at 582.
258 Ga. 140, 365 S.E.2d 411 (1988).
Id. at 140, 365 S.E.2d at 412.

36. O.C.G.A. § 44-8-5(a) (1982).
37. 258 Ga. at 140, 365 S.E.2d at 412.
38. Id. at 142, 365 S.E.2d at 413.
39. O.C.G.A. § 44-8-5(b) (1982), provides that "the rights of the owner of lands which
are adjacent to navigable streams extend to the low-water mark in the bed of the stream."
This section, adopted in 1863, does not apply to grants of land by the state prior to its
enactment. See Florida Gravel Co. v. Capital City Sand & Gravel Co., 170 Ga. 855, 858, 154
S.E. 255, 257 (1930).
40. 170 Ga. 279, 286, 152 S.E. 575, 578 (1930).
41. 258 Ga. at 141, 365 S.E.2d at 413.
42. Id. at 142, 365 S.E.2d at 413. See Young v. Harrison, 6 Ga. 130, 141 (1849).
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sion.'1 As the survey period revealed, the distinction between the old
forms of action is not without continuing significance.
The traditional view of conversion has been one of strict liability:
"[a]ny distinct act of dominion wrongfully asserted over another's property in denial of his right, or inconsistent with it, is a conversion."44 "It is
immaterial that such dominion was exercised in good faith, for 'Whoever
meddles with another's property. . . does so at his peril, and it makes no
difference that in doing so he acts in good faith . . . . ,,
In Maryland Casualty Insurance Co. v. Welchel,6 however, the supreme court, in a four-to-three decision, eliminated the strict liability
connected with conversion. 7 The court held, in essence, that the rules of
negligence, such as proximate cause, are applicable to adjudicate liability
for a negligent, unintentional conversion.' s In Welchel, defendant, who
was dispatched to tow a truck to a transmission shop, mistakenly, but in
good faith, towed the wrong truck.49 At the transmission shop, someone
stole this truck, which belonged to plaintiffs insured.5 Plaintiff, as subrogor, sued defendant for conversion.'
Citing a negligence case," the supreme court held that:
[W]here, as here, the defendant is chargeable with conversion by reason
of the fact that he wrongfully assumed possession of the property and
moved it from one location to another where it was stolen by a third
party, the defendant's conversion of the property is not the proximate
cause of the loss unless the intervening, criminal act was reasonably
foreseeable."
Thus, strict liability for conversion in Georgia passes from the scene.
43. "Conversion" is a tort, for which the action of "trover" will lie. See Carithers v.
Maddox, 80 Ga. App. 230, 231, 55 S.E.2d 775, 776 (1949).
44. James v. Newman, 73Ga. App. 79, 80, 35 S.E.2d 581, 582 (1945) (quoting Merchants
& Miners Transp. Co. v. Moore, 124 Ga. 482, 482, 52 S.E. 802, 802 (1905)). Accord Mitzner
v. Hyman, 175 Ga. App. 311, 312, 333 S.E.2d 182, 183 (1985).
45. Lovinger v. Hix Green Buick Co., 110 Ga. App. 698, 699, 140 S.E.2d 83, 85 (1964)
(quoting Miller & Miller v. Wilson, 98 Ga. 567, 569, 25 S.E. 578, 579 (1896)). See also
Homac, Inc. v. Fort Wayne Mortgage Co., 577 F. Supp. 1065, 1071 (N.D. Ga. 1983); Ricketts
v. Liberty Mut. Ins. Co., 127 Ga. App. 483, 488-89, 194 S.E.2d 311, 316 (1972); Sparks v.
Bank of Georgia, 110 Ga. App. 198, 198-99, 138 S.E.2d 86, 87 (1964); McCann Lumber Co. v.
Hall, 77 Ga. App. 455, 459-60, 49 S.E.2d 150, 152 (1948).
46. 257 Ga. 259, 356 S.E.2d 877 (1987).
47. Id. at 262, 356 S.E.2d at 880.
48. Id. at 261, 356 S.E.2d at 880.
49. Id. at 259, 356 S.E.2d at 877.
50. Id., 356 S.E.2d at 878.
51. Id., 356 S.E.2d at 879.
52. Id. at 261, 356 S.E.2d at 880 (citing Blakely v. Johnson, 220 Ga. 572, 140 S.E.2d 857

(1965)).
53. Id.
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The dissent favored continued adherence to the traditional rule. "[T]he
converter should be held absolutely liable for loss of the property," said
the dissent.5 "Questions of negligence or foreseeability should not affect
the outcome." 55
The court would have been on better legal ground if it had decided
Welchel as the court of appeals had done, on principles of trespass instead of conversion." The loss of property, whether by theft or by casualty, is more readily characterized "property damage" than "interference
with dominion," and the court, by applying the trespass rationale, could
have avoided throwing out the baby with the bath" to reach the same
result. Welchel perhaps proves the point of the old adage that "[tihe
forms of action we have buried, but they still rule us from their graves." s
II.

A.

NEGLIGENCE

Questions for Jury

Georgia law favors a jury determination of negligence issues.59 "Although negligence cases are not frequently susceptible to final adjudication by motion for summary judgment, nevertheless, in cases of plain,
palpable, and indisputable evidence, summary judgment may be
awarded."' 0 Several survey period cases vividly illustrated the tensions
54.
55.

Id. at 263, 356 S.E.2d at 881 (Gregory, J., dissenting).
Id.

56. See Maryland Casualty Ins. Co. v. Welchel, 181 Ga. App. 224, 351 S.E.2d 645 (1986),
aff'd in part and rev'd in part, 257 Ga. 259, 356 S.E.2d 877 (1987). The court of appeals had
based its decision on a somewhat oblique trespass rationale, by citing only negligence cases
in support of its proposition. Although the Georgia law on this issue is anything but clear,
some basis does exist for the application of negligence principles in trespass actions, at least
in circumstances involving "innocent" trespassers. See C.W. Matthews Contracting Co. v.
Wells, 147 Ga. App. 457, 458, 249 S.E.2d 281, 282 (1978); Autry v. Adams, 95 Ga. App. 207,
209-10, 97 S.E.2d 585, 587-88 (1957). The supreme court, nonetheless, was constrained to
place the case on a conversion footing. "The chief principle in the field of conversion is...
interference with [the owner's] dominion," noted the court. "This conception is entirely different from the idea of damage to the property itself which is inseparable from trespass."
257 Ga. at 260, 356 S.E.2d at 879-80 (citing 28 ENCYCLOPEDIA OF GEORGIA LAW, Trover &
Conversion § 2, at 79 (1985)).
57. Accord Posnak, A Uniform Approach to Judicial JurisdictionAfter World-Wide
and the Abolition of the "Gotcha" Theory, 30 EMORY L.J. 729, 793 (1981).
58.

F. MAITLAND, THE FORMS OF ACTION AT COMMON LAW 296 (1909).

59. See Showalter v. Villa Prado Assocs., 182 Ga. App. 705, 705, 356 S.E.2d 895, 895
(1987) (summary judgment for landlord in tenant's slip-and-fall action).
60. Jenkins v. Storey Trucking Co., 184 Ga. App. 672, 672, 362 S.E.2d 466, 466 (1987)
(summary judgment for defendant in wrongful death action). See also Superior Distribs.,
Inc. v. Johnson, 183 Ga. App. 131, 131, 358 S.E.2d 474, 476 (1987) (summary judgment
authorized in absence of any evidence "even remotely suggesting" defendant's negligence).
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between these two competing policies.
In Southern Bell Telephone & Telegraph Co. v. Altman," Southern
Bell served drinks to its employee, who was a known alcoholic, at a company-sponsored awards banquet. 2 The court recounted the steps that the
company then took to get the intoxicated employee home and out of
harm's way, including plying him with coffee at a restaurant for over an
hour and "delivering" him to the front door of his residence." The employee, however, managed to get back into his vehicle and subsequently
was involved in an accident that killed him and injured a third party."
The court divided five to four in favor of defendant on the factual issue
of the reasonableness of defendant's conduct." "Under the undisputed
facts of this case, as a matter of law Southern Bell satisfied its duty'to
third parties," said the majority."e
The dissent, however, reciting additional facts concerning whether defendant required the employee to attend the banquet as part of his work,
and concerning the circumstances under which defendant's agents took
the employee home, could not agree that the facts were undisputed."
"[W]e have three different versions of what actually occurred. . . .[Tihe
majority accepts as 'fact' one of three versions of the extent of those employees' corrective actions . . . ."" The dissent concluded, "[iun other
words, the majority has settled . . . issues of fact and credibility . . . at
the appellate level.""e
Roles were reversed, however, in Savage v. FlaglerCo.," as two members of the Altman majority joined the Altman dissenters to find a jury
question in Savage.71 Savage is redolent of those bizarre hypothetical situations that first-year torts professors delight in creating for final exams.
Plaintiff's decedent ("Savage") had been a patron for drinks and supper
at defendant's restaurant, the "Rusty Scupper. '72 At 2:00 a.m., about the
time the Rusty Scupper closed, Savage's party went to another restau61. 183 Ga. App. 611, 359 S.E.2d 385 (1987). The substantive holding of Altman is discussed at infra notes 366-71 and accompanying text.
62. 183 Ga. App. at 611, 359 S.E.2d at 386.
63. Id. at 611-12, 359 S.E.2d at 386.
64. Id. at 612, 359 S.E.2d at 386.
65. Id., 359 S.E.2d at 386-87.
66. Id., 359 S.E.2d at 386.
67. Id. at 614, 359 S.E.2d at 388 (Birdsong, C.J., dissenting).
68. Id. at 616, 359 S.E.2d at 389.
69. Id. at 617, 359 S.E.2d at 390.
70. 185 Ga. App. 334, 364 S.E.2d 52 (1987), rev'd in part, 258 Ga. 335, 368 S.E.2d 504
(1988).
71. Id. at 334, 364 S.E.2d at 52.
72. Id. at 335-36, 364 S.E.2d at 54.
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rant.73 Savage returned to the Rusty Scupper about 3:00 a.m. to retrieve
his car from the parking lot. After talking for a few minutes with a young
woman who had been a member of his party, he excused himself into the
woods adjoining the Rusty Scupper to go to the "bathroom." 4 Unknown
masked a seventy-foot precito Savage, however, the edge of these woods
75
death.
his
to
plunged
he
which
over
pice,
Plaintiff, Savage's mother, sued the owners of the Rusty Scupper, as
well as the general contractor who constructed the premises.76 The court,
after determining that Savage was a licensee at the time of his death, 17
held that questions for the jury existed concerning whether defendants
had constructed a "'hidden peril,' 'inherently dangerous' to others" or
whether defendants had exposed him to an "unreasonable risk of
78

harm."

The dissent, written by the author of the majority opinion in Altman,

focused on the issue of foreseeability. 79 "It is plain and indisputable that

what happened in this case was not reasonably to be expected," concluded the dissent, which, therefore, would have granted summary judgment to defendants.8 0
A third survey-period case of vital importance to the issue of what constitutes a jury question in a negligence case is McKinney & Co. v. Lawson.8' In that case, an automobile struck plaintiff as she was attempting
to go around tree branches which blocked the public right of way and
extended into the street." Plaintiff sued the landowner upon whose property the trees grew, and a jury returned a verdict for plaintiff.8 3 The court
of appeals affirmed the verdict.8 4
The supreme court, however, reversed on certiorari.8 The plurality"
stated that, after conducting an "analysis" of the evidence, "we determine
that the jury failed to compare [plaintiff's] obvious negligence with that
73. Id. at 336, 364 S.E.2d at 54.
74. Id.
75. Id. at 335, 364 S.E.2d at 53-54.
76. Id. at 336, 364 S.E.2d at 54.
77. Id. at 337, 364 S.E.2d at 55.
78. Id. at 340, 364 S.E.2d at 57.
79. Id. at 341, 364 S.E.2d at 58 (Deen, P.J., dissenting).
80. Id. at 342, 364 S.E.2d at 58.
81. 257 Ga. 222, 357 S.E.2d 786 (1987).
82. Id. at 222, 357 S.E.2d at 786.
83. Id.
84. McKinney & Co. v. Lawson, 180 Ga. App. 550, 349 S.E.2d 763 (1986), rev'd, 257 Ga.
222, 357 S.E.2d 786 (1987).
85. 257 Ga. at 224, 357 S.E.2d at 788.
86. The decision was four to three, with one justice concurring in the judgment only. Id.
at 224, 357 S.E.2d at 788.
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of the landowner. . . ."67 The supreme court, accordingly, proceeded to
reverse the jury verdict in favor of plaintiff."'
In a blistering dissent, Justice Smith charged the court with "def[ying]
'the well established rule that questions of. . .contributory negligence
. ..are peculiarly matters for the jury . . . .
"[TIhere is absolutely
no evidence," Justice Smith continued, "that the jury failed to compare
[plaintiff's) negligence with that of [defendant]." 9' He recited the general
rule that an appellate court may not interfere with a jury verdict absent
record evidence of bias or corruption," and concluded that "[tihe majority has departed from this established rule of law and without finding any
[bias or corruption] has reexamined and reweighed the evidence in this
case and determined . . . that the verdict is excessive."9'
Much may be said for the dissenting positions in all three of these decisions.63 It is virtually impossible to glean from these cases, especially the
supreme court's opinion in Lawson, any coherent, consistent standard for
determining when a negligence issue is so plain and indisputable that reasonable minds could not disagree about it." Perhaps the old truism that
"negligence issues are for the jury" has been uttered so often it has lost
some of its meaning. The resultant uncertainty infects not only the trial
setting but also the very rights and interests that the trial must adjudicate. One thing, however, emerges clearly from these cases: The need for a
fresh articulation of normative standards for the disposition of negligence
issues.
'"8

B. Premises Liability
In General. In Georgia, although the owners and occupiers of land
owe certain duties to those who enter the premises, those duties vary according to the relationship between the owner and the one entering.95 For
example, under most circumstances the owner owes no duty to a tres87. Id.
88. Id.
89. Id. at 225, 357 S.E.2d at 789 (Smith, J., dissenting) (quoting Bussey v. Dawson, 224
Ga. 191, 193, 160 S.E.2d 834, 836 (1968)) (emphasis omitted).
90. Id.(emphasis in original).
91. See Smith v. Milikin, 247 Ga. 369, 372, 276 S.E.2d 35, 38 (1981).
92. 257 Ga. at 227, 357 S.E.2d at 790 (Smith, J., dissenting).
93. Apparently, the supreme court agrees, at least concerning the dissent in Savage. In
Flagler Co. v. Savage, 258 Ga. 335, 368 S.E.2d 504 (1988), a decision rendered after the close
of this survey period, the supreme court on certiorari reversed the court of appeals in part,
holding that the general contractor had breached no duty to Savage. Id. at 336, 368 S.E.2d
at 506. The court held, however, that jury issues remained about the liability of the current
owners of the Rusty Scupper. Id. at 337, 368 S.E.2d at 507.
94. See, e.g., Fetzer v. Rampley, 81 Ga. App. 806, 808, 60 S.E.2d 184, 186 (1950).
95. See generally O.C.G.A. §§ 51-3-1 to -26 (1982 & Supp. 1988).
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passer except not to injure him wilfully and wantonly, even if the trespasser is a child."e Courts have developed the "attractive nuisance" doctrine, however, to allow a cause of action by a trespassing child in certain
cases."' In Lewis v. GeorgiaPower Co.,ss exposed high-voltage power lines
fatally electrocuted a sixteen-year-old boy when he climbed defendant's
power pole by means of an attached switch handle and bolts." The court
restated and applied the current Georgia formulation of the attractive
nuisance doctrine, originally set forth in the 1982 decision of Gregory v.
Johnson,' to conclude that defendant had exercised the requisite degree
of care.10' The court, drawing an analogy between the positioning of the
switch handle and bolts and the placement of a fence around a neighborhood swimming pool,102 in effect held that defendant was not under a
duty to make its premises accident proof.0 8 "While the placement of the
switch handle and bolts obviously did not preclude a determined youth
from climbing the pole by using devices not designed to facilitate climbing," said the court, defendant nevertheless took "all reasonable precautions to prevent children from being exposed to the danger [of high-voltage wires.]"'"
An owner or occupier of real property owes a slightly higher duty of
care to a licensee. 105 An injured licensee may recover from a landowner
not only for wilful and wanton negligence' 0 ' but also if the owner knowingly exposes the licensee to an "unreasonable risk of harm.'" In Ingram
96. See Butler v. Brogden, 110 Ga. App. 352, 354-55, 138 S.E.2d 604, 606 (1964).
97. The "attractive nuisance" doctrine allows a cause of action by a trespassing child
under the following circumstances: (1) The landowner has reason to anticipate the presence
of trespassing children; (2) the "attractive nuisance" (i.e. the condition that attracts the
children) involves an unreasonable risk of injury to children; (3) the danger is of a nature
unlikely to be discovered or understood by children; (4) the risk of injury to children outweighs the utility of maintaining the condition; and (5) the landowner fails to exercise reasonable care to prevent injury to children. See generally Gregory v. Johnson, 249 Ga. 151,
153-55, 289 S.E.2d 232, 234-35 (1982) (citing RESTATEMENT (SECOND) OF TORTS § 339
(1965)); Comment, A New Beginning for the Attractive Nuisance Doctrine in Georgia, 34
MERCER L. REv. 433 (1982).
98. 182 Ga. App. 375, 355 S.E.2d 731 (1987).
99. Id. at 376, 355 S.E.2d at 731.
100. 249 Ga. 151, 154, 289 S.E.2d 232, 234 (1982). See supra note 97.
101. 182 Ga. App. at 377, 355 S.E.2d at 732.
102. A swimming pool was the attractive nuisance at issue in Gregory. 249 Ga. at 151,
289 S.E.2d at 232.
103. 182 Ga. App. at 378, 355 S.E.2d at 733.
104. Id.
105. See O.C.G.A. § 51-3-2 (1982). See generally Savage v. Flagler Co., 185 Ga. App. 334,
337-38, 364 S.E.2d 52, 55-56 (1987), discussed at supra notes 70-80 and accompanying text.
106. O.C.G.A. § 51-3-2(b) (1982).
107. See Patterson v. Thomas, 118 Ga. App. 326, 328, 163 S.E.2d 331, 333 (1968). See
generally W.P. KEETON, PROssER & KETON ON THE LAW OF TORTS § 60 (5th ed. 1984).
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v. Peachtree South, Ltd.,1 the court considered the duty a landowner
owes those who enter his property to fight a fire. 109 The traditional rule is
that firefighters are accorded the status of licensees.11 The court in Ingram, however, limited the plaintiff firefighters' right of recovery to negligence independent of the fire."' "In the present case there was ample
evidence as to defendant's negligence, and perhaps as to wilful and wanton acts, leading to the fire. But those acts or failures to act are not actionable." ' Thus, the court implicitly conferred a type of immunity on
landowners for injuries to firemen proximately related to fighting the fire
itself. "As an oft-cited case holds, one 'cannot complain of negligence in
the creation of the very occasion for his engagement.' "118
The owner or occupier of land owes yet a higher duty of care to his
invitees.114 In these cases, "[t]he true ground of liability is the proprietor's superior knowledge of the [danger]."' The owner is under no obligation "to protect the invitee against dangers or hazards which are known
to him or which are so obvious and apparent he may reasonably be expected to discover them."1' ' The landowner is, however, under a duty to
invitees "to exercise ordinary care in keeping the premises and approaches safe." 1 7 Survey period cases treating this aspect of premises liability are explored more fully in the succeeding section on "slip-and-fall"
cases,11 but one of those decisions, Todd v. F. W. Woolworth Co.,11 9 is
mentioned here because of its significance to the interpretation of the
landowner's duty regarding "approaches."
In Todd, after plaintiff had exited defendant's store, she slipped and
fell on ice on a public pedestrian plaza a few feet away. 80 Although the
court of appeals in Todd v. F.W. Woolworth Co. 12 1 applied the majority

rule that "the owner of property owes no duty to pedestrians to keep the
108. 182 Ga. App. 367, 355 S.E.2d 717 (1987).
109. Id. at 368, 355 S.E.2d at 718.
110. Id. (citing Todd v. Armour & Co., 44 Ga. App. 609, 609, 162 S.E. 394, 394 (1932)).
111. Id. at 369, 355 S.E.2d at 719.
112. Id.
113. Id. at 368, 355 S.E.2d at 718 (quoting Krauth v. Geller, 31 N.J. 270, 274, 157 A.2d
129, 131 (1960)). An alternative rationale for this ruling could be that firefighters assume the

risk of injuries related to the fire itself.
114. See O.C.G.A. § 51-3-1 (1982).
115. Byrd v. Rivenbark, 183 Ga. App. 564, 565, 359 S.E.2d 433, 434 (1987) (quoting Har-

ris v. Starr Serv. & Petroleum Co., 170 Ga. App. 816, 817, 318 S.E.2d 239, 240 (1984) (emphasis in original)).
116. Id. (quoting Amear v. Hall, 164 Ga. App. 163, 169, 296 S.E.2d 611, 616 (1982)).

117. O.C.G.A. § 51-3-1 (1982) (emphasis added).
118. See infra notes 128-51 and accompanying text.
119. 258 Ga. 194, 366 S.E.2d 674 (1988).
120. Id. at 194, 366 S.E.2d at 675.
121. 184 Ga. App. 864, 363 S.E.2d 564 (1987), revd, 258 Ga. 194, 366 S.E.2d 674 (1988).
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sidewalk in front of it free from ice," ' a divided supreme court disagreed
and reversed.' "We hold an owner or occupier of land has a duty...
with regard to the approach to his premises circumscribed by his right in
the approach . . . .If the approach is a public way his duty . . . is to4
exercise due care within the confines of his right in the public way.''
Since defendant had the right of any member of the public to remove the
ice and warn of its danger, said the supreme court, it was for a jury 12to5
decide whether defendant breached a duty by not doing these things.
Thus, an "approach" that the landowner has a duty to keep safe may now
include property other than his own.
The dissent argued that "to avoid an obvious absurdity," the meaning
of the term "approaches" should be limited to that segment of the invitor's own property that is used to enter upon the "premises.' 2 Otherwise, charged the dissent, invitors will have "an unknowable and impossible burden for maintaining an undefined circumference of properties,
that, being owned
by others, are beyond their legal or physical powers to
27
maintain."'
'Slip-and-Fall" Cases. The appellate courts rendered more than
thirty decisions during the survey period that dealt with persons sustaining injuries when they fell while on someone else's property. This vast
genre is commonly labeled the "slip-and-fall" case. Space limitations
mandate brief consideration of only a few of the more interesting of these
decisions.
It is not too much to state that the 1980 case of Alterman Foods, Inc. v.
Ligon'" is to Georgia slip-and-fall jurisprudence what Erie Railroad Co.
v. Tompkins"2 is to federal diversity law. In Alterman, the Georgia Supreme Court, noting a tendency "to drift toward a jury issue in every
'slip-and-fall' case," clarified the policy considerations and respective duties imposed on the parties in these cases. 130 By imposing a fairly high
standard of proof on the plaintiffs' the court implemented a policy that
122. Id. at 866, 363 S.E.2d at 566 (quoting Annotation, Abutting Owner's Liability for
Injury from Ice Formed on Sidewalk by Discharge of PrecipitationDue to Artificial Conditions on Premises, 18 A.L.R.3D 428, 432 (1968)).
123. 258 Ga. at 197, 366 S.E.2d at 676.
124. Id. at 196, 366 S.E.2d at 676.
125. Id. at 197, 366 S.E.2d at 676.
126. Id. at 198, 366 S.E.2d at 667 (Weltner, J., dissenting).
127. Id.
128. 246 Ga. 620, 272 S.E.2d 327 (1980).
129. 304 U.S. 64 (1938). See generally 1A (Part 2) J. MOORE, MOORE'S FEDERAL PRACTICE
0.304 (2d ed. 1987).
130. 246 Ga. at 621, 272 S.E.2d at 329.
131. A slip-and-fall plaintiff normally must prove that the defendant had actual or constructive superior knowledge of the hazard which caused the injury. See id. at 622-23, 272
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did not require the proprietor to be an insurer of the customer's safety, a

situation which, according to the court, would present "an intolerable
burden on innocent or even the most diligent merchants. ' 1 2 During the
survey period, the court of appeals divided sharply in Soto v. Roswel
Townhomes, Inc.138 over the applicability of this policy to defendants who
literally brought the hazard to plaintiff's front door. In Soto, plaintiff
slipped and fell on mud that had accumulated outside her home as a result of defendants' construction activities on the adjoining property.'
The majority held that plaintiff could not recover because she voluntarily
subjected herself to an obvious risk of harm.'"
The four dissenters argued that "it is not appropriate to treat this as an
ordinary 'slip-and-fall' case for the simple reason that the plaintiff did
not encounter the hazard by entering voluntarily upon the defendants'
premises.", 6 Short of remaining a prisoner in her home or moving,
charged the dissent, plaintiff had no choice except to confront the hazard.137 The dissent's telling point, however, is a good one: the majority
erred in applying the general slip-and-fall presumptions that the courts
have developed to allocate risk between merchants and their business invitees and generally to facilitate commerce because the policy justifications for these presumptions were absent in this case. 38
One of the most commonly litigated issues in slip-and-fall cases is the
relative knowledge of the plaintiff and the defendant concerning the hazard. It has long been the rule that the "true ground of liability of the
owner of property to an invitee who is injured thereon is the superior
knowledge of the proprietor of the existence of a condition that may subject the invitee to an unreasonable risk of harm.' 3 9 The majority in Soto
held that plaintiff's knowledge of the hazard precluded her recovery as a
matter of law. 40 One judge from the Soto majority, however, joined the
four dissenters in that case to allow plaintiff in Rodriguez v. Piggly Wiggly Southern, Inc."" to go to the jury on the question of the parties' relaS.E.2d at 330; see also Cook v. Arrington, 183 Ga. App. 384, 358 S.E.2d 869 (1987).
132. 246 Ga. at 624, 272 S.E.2d at 331.
133. 183 Ga. App. 286, 358 S.E.2d 670 (1987).
134. Id. at 287, 358 S.E.2d at 671.
135. Id. at 288, 358 S.E.2d at 672.
136. Id. (Banke, P.J., dissenting).
137. Id. at 288-89, 358 S.E.2d at 672.
138. Id.
139. Artesiano v. K-Mart Corp., 184 Ga. App. 895, 897-98, 363 S.E.2d 177, 179 (1987)
(quoting Pound v. Augusta Nat'l, Inc., 158 Ga. App. 166, 167-68, 279 S.E.2d 342, 344
(1981)).
140. 183 Ga. App. at 288, 358 S.E.2d at 672.
141. 185 Ga. App. 79, 363 S.E.2d 291 (1987).
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tive knowledge. 2 In a hard, driving rain, plaintiff entered defendant's
crowded premises where she slipped and fell in a puddle of water approximately six inches in diameter and one-eighth inch deep. 143 Defendant
had removed the floor mat that was normally located in the spot where
plaintiff fell and had been mopping the floor all afternoon.14 ' A mop and
bucket were in the immediate vicinity. 45 Taking into consideration plaintiff's averral that she did not see the puddle, the court held that these
facts presented a jury question on defendant's 4 constructive knowledge of
the water puddle and plaintiff's lack thereof. 1
The dissent stressed the requirement of the defendant's superior
knowledge to sustain the cause of action. 147 These facts, the dissent
charged, did not support any knowledge by defendant, actual or constructive, of the specific water hazard, nor did they support a conclusion that
defendant had superior knowledge of the presence of rainwater
generally." e
Efforts to discern a clear trend in these cases are frustrated by the fact
that in Layne v. Food Giant, Inc.,4' the author of the majority opinion in
Rodriguez joined two of the dissenters from that case to deny liability on
almost identical facts! 50 The only significant factual distinction in Layne
was that defendant apparently had not mopped prior to plaintiff's slip
and fall, and the court, therefore, identified no evidence of defendant's
actual or constructive knowledge of the hazard.151 This seems to justify a
conclusion that the decisive factor in Rodriguez was defendant's admitted
general knowledge of the presence of water on the floor prior to plaintiff's
fall.
C. ProfessionalNegligence
Medical Malpractice. A host of specialized rules govern actions for
medical malpractice5's Consequently, this field of law is usually rife with
142. Id. at 80, 363 S.E.2d at 292.
143. Id. at 79, 363 S.E.2d at 291.
144. Id.

145. Id., 363 S.E.2d at 291-92.
146. Id. at 80, 363 S.E.2d at 292. These are the two necessary elements of a cause of
action for a slip and fall on a foreign substance, according to the court in Alterman. See 246
Ga. at 623, 272 S.E.2d at 330.
147. 185 Ga. App. at 81-82, 363 S.E.2d at 292-93 (Beasley, J., dissenting).

148. Id.
149. 186 Ga. App. 71, 366 S.E.2d 402 (1988).
150. Id. at 71, 366 S.E.2d at 402.
151. Id. at 72, 366 S.E.2d at 403.
152. See, e.g., O.C.G.A. § 9-11-8(a) (1982) (rules concerning "action for medical malpractice"); Id. § 9-11-9.1 (requiring expert affidavit to accompany complaint for professional
malpractice). See also Medical Malpractice Reform Act of 1987, 1987 Ga. Laws 887, which is
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issues for appellate determination, " and the current survey period was
no exception. A representative selection of the cases follows.
It is axiomatic that most medical malpractice cases require expert testimony." The most frequently litigated issue in these cases is the sufficiency of the parties' expert witness testimony, both for purposes of summary judgment and for trial. " ' In the context of a summary judgment
motion, the court in Loving v. Nash'" summarized the elements that
must appear in the expert's testimony in order to create a jury issue."' If
the defendant, in his own expert opinion'" or that of others, asserts that
he complied with the specific standard of care in the profession, to create
an issue of fact, the plaintiff, at a minimum, must produce contrary expert opinion which: (1) Includes specific statements concerning the qualifications of the expert,1" (2) is based either on sworn or certified medical
records or on the expert's own personal knowledge,'" and (3) states the
"particulars in which the defendant's treatment of the plaintiff was negligent."' The requirement of "particulars" is not satisfied by "merely
presenting a conclusory opinion that defendant was negligent or failed to
adhere to the professional standard,' ' 2 as the courts held several times
during the survey period,168 but the expert's testimony "must establish
the parameters of the acceptable professional conduct and set forth how
or in what way the defendant deviated therefrom."'"
The court of appeals' decision in Brown v. CoastalEmergency Services,
Inc., "s noted in last year's survey,16 was affirmed on certiorari by the
discussed at length in Frick & Hall, Torts, 39 MERCER L. Rav. 327, 359-62 (1987). This
legislation took effect during the 1987-1988 survey period.
153. See, e.g., Frick & Hall, supra note 152, at 340-50.
154. See Cherokee County Hosp. Auth. v. Beaver, 179 Ga. App. 200, 204, 345 S.E.2d 904,
907.08 (1986).
155. Id.
156. 182 Ga. App. 253, 355 S.E.2d 448 (1987).
157. Id. at 255, 355 S.E.2d at 450-51.
158. A physician can be his own expert witness. Moore v. Candler Gen. Hosp., 185 Ga.
App. 280, 281, 363 S.E.2d 793, 794 (1987).
159. This requirement is set forth in Majeed v. McBryar, 184 Ga. App. 807, 808, 363
S.E.2d 59, 60 (1987) and in Davis v. Glaze, 182 Ga. App. 18, 19-20, 354 S.E.2d 845, 848-49
(1987).
160. 182 Ga. App. at 255, 355 S.E.2d at 450.
161. Id. See also Poss v. Calloway, 185 Ga. App. 247, 248-49, 363 S.E.2d 782, 784-85
(1987).
162. 182 Ga. App. at 255, 355 S.E.2d at 450.
163. E.g., Humphrey v. Alvarado, 185 Ga. App. 486, 487-88, 364 S.E.2d 618, 620 (1988);
Martin v. Wilson, 184 Ga. App. 196, 196, 361 S.E.2d 209, 210 (1987).
164. 182 Ga. App. at 255, 355 S.E.2d at 450. See also Majeed v. McBryar, 184 Ga. App.
807, 808-09, 363 S.E.2d 59, 60-61 (1987); Connell v. Lane, 183 Ga. App. 871, 872, 360 S.E.2d
433, 434 (1987).
165. 181 Ga. App. 893, 354 S.E.2d 632, affd sub nom. Richmond County Hosp. Auth. v.
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supreme court in Richmond County Hospital Authority v. Brown.", The
supreme court agreed with the middle bench that the doctrine of apparent or ostensible agency should apply in Georgia.' This doctrine is
stated as follows:
One who represents that another is his servant or other agent and
thereby causes a third person justifiably to rely upon the care or skill of
such apparent agent is subject to liability to the third person for harm
caused by the lack of care or skill of the one appearing to be a servant or
other agent as if he were such.' "
Thus, in the medical. malpractice context, a patient now may recover directly from a hospital for the negligence of a physician practicing in the
establish that the physician was the apparent agent
hospital if the facts
170
of the hospital.

The converse of the apparent agency doctrine, which may hold the hospital liable for the physician's negligence, is the "borrowed servant" rule,
which may hold the physician liable for the hospital's negligence. "The
'borrowed servant' doctrine provides that, once the surgeon enters the operating room and takes charge of the proceedings, the acts or omissions of
operating room personnel, and any negligence associated with such acts
or omissions, are imputable to the surgeon.' 7' In Blessing v. Doctors Memorial Hospital,Inc., 7 2 plaintiff, alleging that operating room personnel
improperly positioned his legs during surgery and allowed unauthorized
"visitors" in the operating room to view his genitalia, sued the surgeon
and the hospital for medical malpractice and invasion of privacy. 173 The
court held that the positioning of plaintiff's legs during surgery was under
the surgeon's direction, and any negligence on the part of the operating
room personnel in this regard was imputable to the surgeon rather than
to the hospital.'

7

Legal Malpractice. "In a legal malpractice action 'the client has the
burden of establishing three elements: (1) employment of the defendant
Brown, 257 Ga. 507, 361 S.E.2d 164 (1987).
166. See Frick & Hall, supra note 152, at 349-50.
167. 257 Ga. 507, 361 S.E.2d 164 (1987).
168. Id. at 507, 361 S.E.2d at 166-67.
169. RESTATEMENT (SECOND) OF AGENCY § 267 (1958), quoted in Brown, 257 Ga. at 508,
361 S.E.2d at 166. See also RESTATEMENT (SECOND) OF ToRTs § 429 (1965).
170. See also Posey v. Medical Center-West, Inc., 184 Ga. App. 404, 405-06, 361 S.E.2d
505, 507 (1987).
171. Davis v. Glaze, 182 Ga. App. 18, 20-21, 354 S.E.2d 845, 849 (1987).
172. 184 Ga. App. 737, 362 S.E.2d 394 (1987).
173. Id. at 737, 362 S.E.2d at 395.
174. Id. at 739, 362 S.E.2d at 396.
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attorney, (2) failure of the attorney to exercise ordinary care, skill and
diligence, and (3) that such negligence was the proximate cause of damage to the plaintiff.' "'7" Each of these elements received judicial consideration during the survey period.
In Guillebeau v. Jenkins,1s the court considered the element of the
attorney-client relationship.'" No formalities are necessary to the creation of the relationship, which may be implied from the conduct of the
parties, the court held, and the "employment is sufficiently established
when it is shown that the advice or assistance of the attorney is sought
and received in matters pertinent to his profession."'' 8 In spite of this
somewhat liberal characterization of the employment requisites, the court
decided in Guillebeau that, although the attorney in this case closed a
real estate transaction in which plaintiff was the seller and plaintiff paid a
share of the legal fees, no attorney-client relationship existed between
them.'" The payment or nonpayment of a fee was not dispositive, said
the court, in light of the facts that plaintiff had no contact with the attorney until the day of the closing; plaintiff did not inform the attorney
"that she was looking to [him] for legal representation"; and the attorney
did not offer any legal advice or assistance to plaintiff. 8
The existence of the relationship failed by an objective standard, as
well, according to the court."8 Even if plaintiff "did think that [defendant] was her attorney,. . . [her] state of mind, unless reasonably induced
by representations or the conduct of [defendant], was not sufficient to
create a confidential relationship .

. .

. An attorney-client relationship

cannot be created unilaterally in the mind of a would-be client; a reasonable belief is required."'8 2 Thus, the court precluded plaintiff from maintaining a malpractice action.18
The second element of a legal malpractice claim is the attorney's failure
to exercise ordinary care. In Roberts v. Langdale 1s8 the court of appeals
affirmatively answered the question, "does a legal malpractice case in
Georgia necessarily have to involve negligence?"''s Plaintiff in Roberts
175. Graves v. Jones, 184 Ga. App. 128, 130, 361 S.E.2d 19, 21 (1987) (quoting Rogers v.
Norvell, 174 Ga. App. 453, 457, 330 S.E.2d 392, 396 (1985)).
176. 182 Ga. App. 225, 355 S.E.2d 453 (1987).
177. Id. at 229, 355 S.E.2d at 457.
178. Id. (quoting In re Dowdy, 247 Ga. 488, 491, 277 S.E.2d 36, 38 (1981)).
179. Id. at 229-30, 355 S.E.2d at 457.

180. Id. The opinion does not state whether defendant prepared a deed for plaintiff's
signature.

181. Id. at 230-31, 355 S.E.2d at 458.
182. Id.

183. Id.
184.

185 Ga. App. 122, 363 S.E.2d 591 (1987).

185. Id. at 123, 363 S.E.2d at 592.
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sought to use an alleged violation of the Code of Professional Responsibility ("CPR")"' as the basis for a legal malpractice action.' 87 Noting that
an attorney's conduct may violate the CPR without proximately resulting
in damages to the client, the court declined to substitute an alleged ethical violation for plaintiff's duty to present "expert legal testimony establishing the parameters of acceptable professional representation.""
Damage to the client is the third element of a legal malpractice claim.
A divided court of appeals addressed the issue of how much damage is
enough in Whitehead v. Cuffie."'s In that case, plaintiffs had engaged defendant to represent them in connection with their claims for fire damage
to their homes."90 About three months before the statute of limitations on
their claims was to expire, the dissatisfied plaintiffs discharged defendant
and secured another attorney who "settled their losses within weeks
before the expiration of the applicable statute of limitations period for
sums within the tortfeasor's policy limits." 19 Plaintiffs' malpractice suit
charged that defendant caused plaintiffs to lose the use of the settlement
sums which he should have obtained earlier and caused plaintiffs mental
and emotional stress when, through his alleged neglect of their affairs,
plaintiffs were forced to accept a lesser settlement to avoid the expense of
litigation."' Plaintiffs also alleged mental and emotional distress resulte
ing from defendant's intentional deceit.' 3
"It is well-established Georgia law that before an action for a tort will
lie, the plaintiff must show he sustained injury or damage as a result of
the [negligence]," said the court.' 4 "In particular, this court has held that
in a suit for legal malpractice, proof that the attorney's negligence proximately caused the harm is necessary for recovery."'5 The absence of any
evidence that the underlying case could have been settled any earlier,
coupled with the "speculative and conjectural" nature of their claims for
injuries resulting from a pressured settlement, meant that plaintiffs' neg186. See GA. CODE OF PROFESSIONAL RESPONSIBILITY, 241 Ga. 651 (1978). The opinion
does not specify what constituted the alleged violation.
187. 185 Ga. App. at 123, 363 S.E.2d at 592.
188. Id. at 124, 363 S.E.2d at 593. An exception to the requirement of expert testimony
exists "in clear and palpable cases (such as the expiration of a statute of limitations) ...."
Elwell v. Cutler, 185 Ga. App. 423, 425, 364 S.E.2d 81, 82 (1987) (five-to-four decision, quoting Kellos v. Sawilowsky, 172 Ga. App. 263, 264, 322 S.E.2d 897, 898 (1984)).
189. 185 Ga. App. 351, 364 S.E.2d 87 (1987).
190. Id. at 351, 364 S.E.2d at 88.
191. Id.
192. Id.
193. Id. at 353, 364 S.E.2d at 89-90.
194. Id., 364 S.E.2d at 89.
195. Id. at 352, 364 S.E.2d at 89.
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ligence claims failed for want of actual damages, according to the court.'"
The dissents charged that nominal damages'97 alone should be sufficient to sustain a cause of action for legal malpractice. 1" "Indeed, the
reasoning of the majority is broadly applicable to negligence cases in general and if adopted would radically alter Georgia law by terminating the
award of nominal damages in negligence cases where damages are not

proven.""' Thus, the dissenters would have allowed the action to proceed
on the strength of plaintiffs' nominal damages.2 0 0 The majority's reason-

ing in Whitehead, however, is in accordance with the bulk of Georgia decisions, which appear to have confined awards of nominal damages to
cases of intentional torts, as opposed to negligence.2 *1
III.

IMPUTED NEGLIGENCE

The courts addressed issues of imputed negligence in a number of different areas during the survey period, including negligence imputed to

landlords2o and employers'"3 as well as negligence imputed to,'" or on
behalf of,'"5 independent contractors. The following noteworthy developments are but representative.
A.

Apparent Agency Doctrine

The supreme court in Richmond County Hospital Authority v.
Brown'26 recognized in Georgia the existence of the doctrine of apparent

or ostensible agency.20 7 This holding, discussed earlier, 2 8 arose in the con196. Id. The court did, however, find a jury issue on the intentional deceit claims. Id. at
353, 364 S.E.2d at 89-90.
197. See O.C.G.A. § 51-12-4 (1982).
198. 185 Ga. App. at 354, 364 S.E.2d at 90-91 (McMurray, P.J., dissenting); Id. at 355,
364 S.E.2d at 91 (Beasley, J., dissenting).
199. Id. at 355, 364 S.E.2d at 91 (McMurray, P.J., dissenting).
200. Id. at 354, 364 S.E.2d at 90-91; id. at 355, 364 S.E.2d at 91 (Beasley, J., dissenting).
201. See L. COBB & F. ELDRIDGE, GEORGIA LAW OF DAMAGES § 3-2 (2d ed. 1984). See also
Carroll v. Griffin, 96 Ga. App. 826, 828-29, 101 S.E.2d 764, 766 (1958).
202. See, e.g., Hohnerlein v. Thomas, 186 Ga. App. 282, 367 S.E.2d 95 (1988) (landlord
not liable); Shepherd v. Holmes, 184 Ga. App. 648, 362 S.E.2d 396 (1987) (landlord's liability was issue of fact).
203. See, e.g., Gaylor v. Jay & Gene's Chrysler-Plymouth-Dodge, Inc., 183 Ga. App. 255,
358 S.E.2d 655 (1987) (employer's liability was issue of fact).
204. See, e.g., C.W. Mathews Contracting Co. v. Marasco, 184 Ga. App. 150, 361 S.E.2d
34 (1987) (contractor not liable); Price v. Wright Contracting Co., 183 Ga. App. 595, 359
S.E.2d 406 (1987) (contractor not liable).
205. See Spell v. Port City Adhesives, Inc., 183 Ga. App. 816, 360 S.E.2d 63 (1987) (no
liability for torts of independent contractor).
206. 257 Ga. 507, 361 S.E.2d 164 (1987).
207. Id. at 507, 361 S.E.2d at 165.
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text of a medical malpractice action, but the court in Brown gave such a
general definition of the doctrine2 09 that it certainly is likely to have application to other agency contexts, as well.
B.

"Family Purpose" Doctrine

The court declined to apply Georgia's "Family Purpose" doctrine ° in
Esco v. Jackson2 1 1 to hold defendant grandfather liable for a wreck
caused by his grandson, who was driving defendant's automobile.2 The
undisputed evidence showed that the grandson had regular permission to
use defendant's car, that defendant paid the grandson's private school
tuition, that the grandson kept clothing at defendant's house, 2 and apparently did move in with defendant after the accident in question.2'
The court, however, after determining that it was "clear and indisputable
that at the time of the accident the grandson was not a member of [defendant's] immediate family nor was [defendant] the head of the grandson's household, 21 5 concluded that defendant, as a matter of law, was not
216
liable for his grandson's negligence.

IV.
A.

NEGLIGENCE DEFENSES

Comparative Negligence

In the questionably-decided case of Stroud v. Woodruff, 17 the court of
appeals upheld the trial court's giving of a comparative negligence jury
charge, 21 even though the undisputed evidence showed that plaintiff had
the right of way at the intersection where the automobile collision occurred, and there was no evidence to indicate that he was speeding or
otherwise violating any traffic laws.2 9 In determining that plaintiffs due
care was for the jury to decide, the court of appeals stated that "there
208. See supra notes 165-70 and accompanying text.
209. 257 Ga. at 508-09, 361 S.E.2d at 166. See supra note 169 and accompanying text.
210. The "Family Purpose" doctrine provides that, under certain circumstances, the
head of a household may be liable for a family member's torts committed while the family
member was operating the family car. See generally Hubert v. Harpe, 181 Ga. 168, 182 S.E.
167 (1935).
211. 185 Ga. App. 901, 366 S.E.2d 309 (1988).
212. Id. at 902, 366 S.E.2d at 311.
213. Id. at 901-02, 366 S.E.2d at 310-11.
214. Id. at 904, 366 S.E.2d at 312.
215. Id. at 903, 366 S.E.2d at 311.
216. Id. at 904, 366 S.E.2d at 312.
217. 183 Ga. App. 628, 359 S.E.2d 680 (1987) (three judges dissenting).
218. Id. at 628-29, 359 S.E.2d at 681.
219. Id.
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was evidence from which it could be inferred that [plaintiff] was familiar
with the lack of visibility at the intersection yet took no precautionary
measures, such as significantly reducing his speed, to allow for such lack
of visibility." 0
Judge Benham, in a strong dissent to the majority opinion, pointed out
that a driver, who has the right of way, has the right to assume that
others will obey the rules of the road and is not required to presume the
negligence of another.2 s1 Further, the dissent observed, when there is no
evidence of plaintiff's negligence, the law presumes that the plaintiff acted in a diligent manner.22 2 It seems that the slight evidence requirement
necessary for the giving of a comparative negligence charge was stretched
to the limit in Stroud by the majority's holding that even in the absence
of any culpable negligence, plaintiff was required to take "precautionary
22
measures" in order to fulfill the due diligence requirement.
In several cases decided during this survey period, the court considered
the legal effect of a plaintiff's failure to wear a car safety belt. The court
in Martini v.Nixon2 2 4 determined that the fact plaintiff was not wearing
a seat belt at the time of her accident authorized a jury charge on comparative negligence.22 1 The court carefully noted that the issue of whether
plaintiff was wearing her seat belt could not be considered on the issue of
liability but could be considered on the issue of the amount of damages
recoverable.22 Similarly, the court in Cannon v. Lardner,227 concluded
that "evidence of [plaintiff's] use or failure to use seat belts in regard to
whether such failure to use them might have contributed to the extent of
her injuries was likewise relevant in determining damages.' s2 The 1988
Georgia General Assembly, however, brought this trend in the case law to
a screeching halt with the provision in the new mandatory seat belt statute229 that a:

Failure to wear a seat safety belt in violation of this Code section shall
not be considered evidence of negligence, shall not be considered by the
220. Id. at 629, 359 S.E.2d at 681.
221. Id. at 631-32, 359 S.E.2d at 683 (Benham, J., dissenting).
222. Id. See Central Container Corp. v. Westbrook, 105 Ga. App. 855, 862, 126 S.E.2d
264, 269 (1962) (driver has right to assume others will obey rules of road); Nelson & Budd,

Inc. v. Brunson, 173 Ga. App. 856, 857, 328 S.E.2d 746, 748 (1985) (presumption of due
care); Tallman Pools v. James, 181 Ga. App. 341, 343, 352 S.E.2d 179, 181 (1986) (no requirement to presume others' negligence).
223. 183 Ga. App. at 629, 359 S.E.2d at 681.
224. 185 Ga. App. 328, 364 S.E.2d 49 (1987).
225. Id. at 329-30, 364 S.E.2d at 52.

226. Id.
227. 185 Ga. App. 194, 363 S.E.2d 574 (1987).
228. Id, at 195, 363 S.E.2d at 576.
229. O.C.G.A. § 40-8-76.1 (Supp. 1988), enacted by 1988 Ga. Laws 31.
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court on any question of liability of any person, corporation, or insurer
. . and shall not diminish any recovery for damages arising out of the
ownership, maintenance, occupancy, or operation of a passenger
*

vehicle.2 8

B. Assumption of the Risk
. Whether the plaintiff's knowledge and appreciation of the danger 31 to
which he was exposed was sufficient to require a finding that he had assumed the risk of the danger as a matter of law28 2 was the subject of
several survey period cases. In both Spivey v. Vaughn2 33 and Webster v.
Vulcan Materials Co.,2s' the court determined that summary judgment
on the issue of plaintiffs assumption of the risk was improper.28 3 Plaintiff's decedent in Spivey suffered fatal injuries when, while waterskiing,
he fell and struck a piling in the water. 8 6 In the action brought against
the driver of the ski boat, the court of appeals stated that "[wie cannot,
as a matter of law, charge the decedent with actual knowledge of the hazard on evidence that appellant/driver and his passenger saw it and the
driver believed the decedent to be aware of the hazard."'12s Likewise, the
court in Webster refused to find as a matter of law that plaintiff, who had
parked his truck in close proximity to railroad tracks, assumed the risk of
having the truck damaged by a railroad car.2s" Because there was some
evidence which indicated that the railroad tracks in question were inactive, the court stated that the record did not demand a finding that plaintiff had any actual knowledge or appreciation of the danger. 2 9 Therefore,
the court could not hold as a matter of law that plaintiff had assumed the
risk of damage to his truck24
230. Id. § 40-8-76.1(d).
231. The essential elements of assumption of the risk are: (a) Actual knowledge of the
danger inconsistent with safety; (b) understanding and appreciation of the risk associated
with the danger; and (c) a voluntary exposure to the risk. See General Tel. Co. v. Hiers, 179
Ga. App. 105, 106, 345 S.E.2d 652, 654 (1986); Yandle v. Alexander, 116 Ga. App. 165, 16768, 156 S.E.2d 504, 505-06 (1967).
232. The issue of assumption of the risk cannot be decided on summary judgment except
in plain, palpable, and indisputable cases. See Kitchens v. Winter Co. Builders, 161 Ga.
App. 701, 701, 289 S.E.2d 807, 808 (1982); Bosch v. Perry, 169 Ga. App. 28, 32, 311 S.E.2d
481, 484-85 (1983). See generally supra notes 59-94 and accompanying text.
233. 182 Ga. App. 91, 354 S.E.2d 870 (1987).
234. 184 Ga. App. 749, 362 S.E.2d 420 (1987).
235. Spivey, 182 Ga. App. at 93, 354 S.E.2d at 872; Webster, 184 Ga. App. at 749-50, 362
S.E.2d at 421.
236. Spivey, 182 Ga. App. at 91, 354 S.E.2d at 871.
237. Id. at 92, 354 S.E.2d at 872.
238. Webster, 184 Ga. App. at 749, 362 S.E.2d at 420.
239. Id. at 749-50, 362 S.E.2d at 421.
240. d. Evidence of inactivity included the fact that plaintiff never had seen a train on
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The plaintiff's own assumption of the risk was held to be the cause of
injury in two survey period cases, both of which involved the plaintiff's
attempt to alight from public transportation. In Tinnell v. Trailways
Lines, Inc., ' plaintiff, an elderly lady, was injured when she attempted
to disembark from a bus without the bus driver's assistance.' 42 Plaintiff
had required the driver's assistance in leaving the bus on several other
occasions, but on the occasion that she was injured, the driver was unloading luggage, and she failed to call out to him for help, thinking she
could manuever the steps on her own.'' Similarly, in Giargiari v. National Railroad PassengerCorp.,2" plaintiff, who was not a ticketed passenger, but who was still on board a train when it began to pull away
from the station, was injured when she jumped from the moving train.'4
In both of these cases, the court found that plaintiffs' decisions to leave
their respective means of transportation in the face of known danger were
46
the sole causes of their injuries."
C. Legal Accident
Following through on its 1983 decision in Chadwick v. Miller,2 47 the
court of appeals, through its holdings in Glenn McClendon Trucking Co.
v. Williams' and Benson v. Hunter,' 9 virtually completed the evisceration of the defense of legal accident in Georgia. In both of those cases, the
court held that when a full charge is given to the jury on the general
principles of negligence, with instructions that a defendant cannot be
found liable in the absence of negligence, the failure to give a separate
charge on legal accident is not reversible error.250 The court's rationale
was that a charge on legal accident is merely an elaboration of general
negligence principles and is subsumed by a full charge on that
the tracks before, rails were in a disused and neglected condition, no man was posted at the
tracks, and truck drivers were allowed to park in close proximity to the tracks. Id.
241. 185 Ga. App. 534, 364 S.E.2d 904 (1988).
242. Id. at 534, 364 S.E.2d at 904.
243. Id., 364 S.E.2d at 904-05.
244. 185 Ga. App. 723, 365 S.E.2d 875 (1988).
245. Id. at 723-24, 365 S.E.2d at 876.
246. Tinnell, 185 Ga. App. at 535, 364 S.E.2d at 905; Giargiari,185 Ga. App. at 724-25,
365 S.E.2d at 877.
247. 169 Ga. App. 338, 312 S.E.2d 835 (1983). The holding in Chadwick strictly limited
the defense of legal accident to occurrences that take place in the absence of any negligence
and for which neither party can be held liable. Id. at 344, 312 S.E.2d at 840.
248. 183 Ga. App. 508, 359 S.E.2d 351 (1987).
249. 184 Ga. App. 40, 360 S.E.2d 612 (1987).
250. Williams, 183 Ga. App. at 511, 359 S.E.2d at 355; Benson, 184 Ga. App. at 40-41,
360 S.E.2d at 614.
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principle251
Registering his dissent from the majority in Benson, Presiding Judge
Banke stated that:
The majority has effectively ruled that it is never reversible error to refuse to give a requested charge on accident in a personal injury action, so
long as a "full and fair charge on the general principles of negligence
law" is given ....
[A]ssuming the evidence in a particular case warrants
a charge on accident, I do not perceive how the plaintiff could be
prejudiced merely by having it called to the jury's attention that it is
possible, at least, for the injury to have occurred notwithstanding the
absence of negligence on the part of either of the parties to the lawsuit. 2

D.

Lack of Proximate Cause

The court ruled in Levangie v. Dunn2 35 that the tragic circumstances
which caused plaintiff's injury could not reasonably have been foreseen
by defendant.'" While attending a rock concert at defendant's sports pavilion, a fellow reveler grabbed and violently shook plaintiff, which resulted in a severe spinal cord injury to plaintiff.25 5 In holding that defend-

ant was not liable for plaintiff's injuries, the court stated that there is a
lack of proximate cause when injury is caused by the independent, unforeseeable intervening act of another2a As the dissent pointed out, however, in reaching its decision, the majority seemed to ignore the possibility that injury to patrons may have been foreseeable by defendant's
57
promotion of the raucous and decadent party atmosphere.
E.

Limitation of Actions

When the running of a limitations statute may be tolled was the subject of several survey period cases. Applying the holding in Hamrick v.
251. Williams, 183 Ga. App. at 511-12, 359 S.E.2d at 355; Benson, 184 Ga. App. at 40-41,
360 S.E.2d at 613-14.
252, 184 Ga. App. at 41, 360 S.E.2d at 614 (Banke, P.J., dissenting) (quoting Williams,
183 Ga. App. at 511, 359 S.E.2d at 355 (1987)).
253. 182 Ga. App. 439, 356 S.E.2d 88 (1987).
254. Id. at 440, 356 S.E.2d at 90.
255. Id. at 439-40, 356 S.E.2d at 89.
256. Id. at 440, 356 S.E.2d at 89-90. See also Lewis v. Atlanta Casualty Co., 179 Ga. App.
185, 189, 345 S.E.2d 858, 861 (1986); Union Carbide Corp. v. Holton, 136 Ga. App. 726, 729,
222 S.E.2d 105, 108-09 (1975).
257. 182 Ga. App. at 442, 356 S.E.2d at 91 (Deen, P.J., dissenting). There was evidence
which indicated that defendant allowed alcoholic beverages to be brought into the pavilion
and consumed in the presence of minors; that, without a license, defendant allowed dancing
and billiard playing on the premises; and that defendant permitted the display of pornographic pictures on the premises. Id. at 441, 356 S.E.2d at 90.
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Ray 58 to the survey-period case of Karafotiasv. Coye,'5 ' the court found
that a separate action for fraud does not exist to toll the statute of limitations for medical malpractice when a foreign object is left in the body of a
patient,2" since that statute, by its own operation, does not begin to run
until the foreign object is discovered.'"
Fraud, such as the actual, affirmative misrepresentation alleged in
Quattlebaum v. Cowart," will toll the general medical malpractice provisions of Official Code of Georgia Annotated section 9-3-71." The court in
Hill v. Fordham'6 also held that fraud will estop a defendant physician
from asserting the defense of the medical malpractice ultimate statute of
repose." Public policy, said the court, demands such a holding because
"[tJhe statute of repose should not provide an incentive for a doctor or
other medical professional to conceal his or her negligence with the assurance that after five years such fraudulent conduct will insulate him or her
'2
from liability. "1
In Rose v.HamiltonMedical Center, Inc.,'" the court of appeals determined that a child has no right to bring an action for medical expenses
incurred while he is a minor because that right of action belongs exclusively to his parents.2 " Likewise, the minority disability tolling provisions
of section 9-3-90 of the Official Code of Georgia Annotated26 9 are not applicable to such a claim because in order to assert these tolling provisions,
the minor must first have an interest that will allow him to assert a
claim.2 70 Nevertheless, the tolling provisions do apply to an action for
medical expenses incurred after a child reaches the age of majority, and
the limitations period does not begin to run against such a claim until the

258. 171 Ga. App. 60, 318 S.E.2d 790 (1984).
259. 184 Ga. App. 335, 361 S.E.2d 514 (1987).
260. O.C.G.A. § 9-3-72 (Supp. 1988).
261. 184 Ga. App. at 335, 361 S.E.2d at 515.
262. 182 Ga. App. 473, 356 S.E.2d 91 (1987).
263. O.C.G.A. § 9-3-71 (1982 & Supp. 1988). See 182 Ga. App. at 474, 356 S.E.2d at 92.
See also O.C.G.A. § 9-3-96 (1982). There was evidence in this case from which a jury could
infer that defendant represented to plaintiff that plaintiff's hepatic ducts had been reconnected to her intestines during gallbladder surgery when, in fact, defendant failed to connect the left hepatic duct to the intestines. 182 Ga. App. at 475, 356 S.E.2d at 93.
264. 186 Ga. App. 354, 367 S.E.2d 128 (1988).
265. Id. at 358, 367 S.E.2d at 132. See O.C.G.A. § 9-3-71(b) (Supp. 1988) which provides
in part: "[I]n no event may an action for medical malpractice be brought more than five
years after the date on which the negligent or wrongful act or omission occurred."
266. 186 Ga. App. at 358, 367 S.E.2d at 131-32.
267. 184 Ga. App. 182, 361 S.E.2d 1 (1987).
268. Id.at 183, 361 S.E.2d at 2.
269. O.C.G.A. § 9-3-90 (Supp. 1988).
270. 184 Ga. App. at 134, 361 S.E.2d at 2.
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child reaches the age of eighteen years."'
7
Plaintiff in Mullins v. Wheatley Grading Contractors,Inc.,'"
brought
an action against defendant for damages that occurred during the construction of a sewer line across his property.273 Since the action was
brought more than four years after the damage had occurred, plaintiff
argued that because some soil erosion had taken place in the interim, his
action was one for a continuing nuisance to which section 9-3-30" ' did
not apply.275 The court held that since plaintiff sought a recovery for
damages directly inflicted during the time the sewer line was constructed,
the continuing nuisance doctrine did not apply to extend the statute of
278
limitations.
When damage to realty proximately caused by negligent soil testing resulted under the facts of Bowen & Bowen, Inc. v. McCoy-Gibbons, Inc.,27 7
27 s
the court of appeals applied the two-year trespass and damage to realty
statute of limitations.2 7 ' The court found that plaintiff's claim was not
time barred, stating that the statute in question did not begin to run until "the injured party [became] aware of or in the exercise of reasonable
diligence should have become aware of his injury or damage and the
causal connection between the injury and the alleged tortious conduct of
'0
the defendant.' 2
Finally, in several survey period cases, the court was called upon to
271. Id. In Georgia, the legal age of majority is 18 years. O.C.G.A. § 39-1-1 (1982).
272. 184 Ga. App. 119, 361 S.E.2d 10 (1987).
273. Id. at 119, 361 S.E.2d at 11.
274. O.C.G.A. § 9-3-30 (1982) provides: "All actions for trespass upon or damage to realty shall be brought within four years after the right of action accrues."
275. 184 Ga. App. at 120, 361 S.E.2d at 11.
276. Id. When damages are sought for a continuing nuisance (nuisances that will continue indefinitely and cause damage therefrom) recovery may be had for all damages caused
by the nuisance, except those damages incurred more than four years prior to the filing of
the complaint. Cox v. Cambridge Square Towne Houses, Inc., 239 Ga. 127, 129, 236 S.E.2d
73, 74-75 (1977). See also Brooks v. Freeport Kaolin Co., 253 Ga. 678, 680, 324 S.E.2d 170,
172 (1985).
277. 185 Ga. App. 298, 363 S.E.2d 827 (1987).
278. O.C.G.A. § 9-3-30 (1982). See supra note 274.
279. 185 Ga. App. at 301-02, 363 S.E.2d at 830.
280. Id. at 302, 363 S.E.2d at 830-31. See also Golden v. Hussey, 179 Ga. App. 797, 348
S.E.2d 123 (1986); King v. Seitzingers, Inc., 160 Ga. App. 318, 287 S.E.2d 252 (1981). The
soil inspections in Bowen & Bowen took place in January and May 1981. Plaintiff discovered the problems with the initial soil testing in April 1982, when another soils engineering
firm informed plaintiff that certain standard procedures had not been followed in the performance of the initial soil tests. Plaintiff then filed suit against defendant in October 1985.
Defendant argued for the application of the breach of contract statute of limitations of
O.C.G.A. § 9-3-25 (1982). Since the contracts would have been breached on the dates they
were performed (January and May 1981), the limitations period would have expired prior to
the date that plaintiff initiated the lawsuit. 185 Ga. App. at 298-300, 363 S.E.2d at 828-29.
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interpret the applicability of certain statutes of limitation. Constrained
by the supreme court's prior holding in Alirid v. Emory University,"' the
court in Stafford v.Quinn"s8 held that Official Code of Georgia Annotated
section 9-3-71,1s3 as amended in 1985,'" created a grace period of one
year (until July 1,1986) for filing medical malpractice claims that were
still viable as of July 1, 1985, the effective date of the amendment.""
Claiming that its ruling in Allrid had been misapplied, the supreme
court reversed the court of appeals in Quinn v. Stafford.2 " In perhaps
one of the most technically complicated opinions of this survey period,
the supreme court determined that the uncodified grace period provision,"7 upon which the court of appeals had relied via A11rid 2 " to conclude that plaintiff had until July 1, 1986, to file his complaint, was
nonsensical in its application, in that any medical-malpractice action
barred before July 1, 1986, by the 1985 statute of limitations, requiring
medical-malpractice actions to be brought within two years of the injury
or death, would necessarily be barred by the 1976 statute, requiring medical-malpractice actions to Pe brought within two years after the date on
which the negligent or wrongful act or omission occurred. 2 "1
The supreme court further concluded that the court of appeals in
reaching its decision incorrectly relied on a provision in Alirid which was
intended to support the holding that the 1976 statute was not an uncon281. 249 Ga. 35, 285 S.E.2d 521 (1982). The court in Allrid interpreted the grace period
provision of GA, CODE ANN. § 3-1105 (Harrison Supp. 1982) (repealed 1982) to be applicable
to O.C.G.A. § 9-3-74 (1982), which was enacted in 1976 and which became effective on July
1, 1976, to allow all medical malpractice claims in existence as of July 1, 1976, to have a
grace period, for limitations purposes, of one year from the effective date of the statute. 249
Ga. at 37, 285 S.E.2d at 524. The grace period statute provided: "No action for medical
malpractice which would be barred before July 1, 1977, by the provisions of this Chapter
but which would not be so barred by the provisions of Title 3, in force immediately prior to
July 1, 1976, shall be barred until July 1, 1977." GA. CODE ANN. § 3-1105 (Harrison Supp.
1982) (repealed 1982).
282. 183 Ga. App. 227, 358 S.E.2d 619, rev'd, 257 Ga. 608, 362 S.E.2d 49 (1987).
283. O.C.G.A. § 9-3-71 (1982 & Supp. 1988).
284. 1985 Ga. Laws 556.
285. 183 Ga. App. at 228, 358 S.E.2d at 620. The court of appeals determined that this
holding was mandated by the uncodified grace period provision of O.C.G.A. § 9-3-71, which
was indistinguishable (except for dates and code references) from the grace period provision
construed in Allrid. See infra note 287 and supra note 281.
286. 257 Ga. 608, 612-13, 362 S.E.2d 49, 52-53 (1987).
287, This uncodified grace period provided: "No action for medical malpractice which
would be barred before July 1, 1986, by the provisions of this Act but which would not be so
barred by the provisions of Title 9 in force immediately prior to July 1, 1985, shall be barred
until July 1, 1986." 1985 Ga. Laws 557.
288. See supra notes 281 & 287 and accompanying text.
289. 257 Ga. at 611, 362 S.E.2d at 51-52.
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stitutionally retroactive law.2 " Since the medical malpractice statute of
limitations amendment at issue in Quinn actually lengthened, rather than
shortened, 2 "1the time period within which such actions could be brought,
the holding in Alirid concerning the constitutionality of the 1976 statute
and its grace period was inapplicable to the issues in Quinn.2 " Therefore,
"under the applicable statute of limitations contained in the 1985 Act, as
well as the 1976 Act, [plaintiff's] action was barred by both statutes of
'2
limitation as of the date the complaint was filed." "3
2
The court in Beall v.Inclinator Co. " determined that the statute of
repose for injuries to realty2 96 applied to defendant to bar plaintiff's claim
for injuries sustained as a result of the alleged negligent design of an elevator that defendant installed in plaintiff's home approximately twentyfour years earlier.2" Although plaintiff urged that defendant was a manufacturer, rather than a designer, 9 7 the court held that the statute of repose was applicable since the elevator, which was specially designed and
manufactured by defendant to be installed in plaintiff's home, "constituted an improvement to real property within the contemplation of the
,5O
statute. W
F.

Limited Duty

Plaintiff in My FairLady of Georgia, Inc. v. Harris,29 brought a negligence action against the health club of which she was a member for injuries she sustained when she slipped and fell in the shower at the club.300
When she became a member of the club, plaintiff signed a contract which
290. Id. at 612, 362 S.E.2d at 52. In support of its holding that the enactment of the
1976 medical malpractice statute of limitations was constitutional in its retroactive application, the court in Alirid stated that "[n]o cause of action which existed on July 1, 1976, the
effective date of Code Ann. § 3-1102, was immediately barred by the statute. Every such

cause of action survived for at least the grace period of one year." 249 Ga. at 37, 285 S.E.2d
at 524 (emphasis in original).
291. The grace period for filing claims was necessary under the 1976 Act, since the new
enactment of a specific medical malpractice statute of limitations could possibly have had
the harsh result of extinguishing a previously existing cause of action. 257 Ga. at 612, 362
S.E.2d at 52.
292. Id. at 611-12, 362 S.E.2d at 52-53.
293. Id. at 613, 362 S.E.2d at 53.
294. 182 Ga. App. 664, 356 S.E.2d 899 (1987).
295. O.C.G.A. § 9-3-51 (1982).
296. 182 Ga. App. at 665, 356 S.E.2d at 900.
297. If defendant were a manufacturer, the statute of repose in question would not be
applicable, and plaintiff's claim would not be barred. See Northbrook Excess & Surplus Ins.
Co. v. J.G. Wilson Corp., 250 Ga. 691, 692-93, 300 S.E.2d 507, 508-09 (1983).

298. 182 Ga. App. at 665, 356 S.E.2d at 900.
299. 185 Ga. App. 459, 364 S.E.2d 580 (1987).
300. Id. at 459, 364 S.E.2d at 580.
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purported to relieve defendant from all claims of negligence that might
arise from plaintiff's "use of any of the services and/or facilities" of the
club." ' In upholding the validity of the exculpatory clause in the contract, 02 the court stated that plaintiff had "waived the right to bring an
action upon the alleged negligence of the club, and had released and discharged My Fair Lady from any claim for damages if one arose out of the
negligence of the club ... ,

G. Immunities
In the landmark survey period case of Martin v. Georgia Department
of Public Safety,304 the supreme court re-examined the status of sover-

eign immunity in Georgia subsequent to the enactment of the 1983 Constitution that included a provision for a waiver of sovereign immunity for
the state or its agencies when liability insurance has been purchased.""
The underlying tort claim on which this lawsuit was grounded involved a
death and injuries sustained as a result of an automobile collision that
occurred when defendants were engaged in a high speed chase in an effort
to apprehend a fugitive. 8 "6Defendants were the Department of Public
Safety and certain employees thereof. 07 The insurance policy in effect on
behalf of the Department and its employees, provided coverage for "[personal injury, bodily injury, death, and property damage] caused by or resulting from error, omission or negligence in the performance of duties
within the scope of an insured's employment .

. . ."30

While recognizing

that under the 1983 Constitution sovereign immunity was intended "to
preserve the protection of the public purse

. . .

except to the extent that

insurance has been purchased,""" the court found, however, that since
the Department's insurance covered negligence in the performance of official acts, its employees' official immunities were also waived to the extent
of the insurance coverage. 10
A question concerning the applicability of the interspousal tort immu301. Id.
302. See
(contractual
303. 185
304. 257

Williams v. Cox Enters., 159 Ga. App. 333, 334-35, 283 S.E.2d 367, 369 (1981)
waivers of liability are valid in Georgia).
Ga. App. at 460-61, 364 S.E.2d at 581.
Ga. 300, 357 S.E.2d 569 (1987), cert. denied, 108 S. Ct. 685 (1988).
305. GA. CONST, art. I, § 2, para. 9.
306. 257 Ga. at 300, 357 S.E.2d at 570.
307. Id.
308. Id. at 302, 357 S.E.2d at 571-72 (emphasis omitted).
309. Id. at 301, 357 S.E.2d at 571.
310. Id. at 303, 357 S.E.2d at 572. This case also overruled the previous cases of Robinson v. City of Decatur, 253 Ga. 779, 325 S.E.2d 752 (1985) and Rea v. Bunce, 179 Ga. App.
628, 347 S.E.2d 676 (1986), to the extent they were not consistent with GA. CoNsT. art. I, § 2,
para. 9.
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nity doctrine arose in Jones v. Jones.'1 1 In that case, plaintiff sought to
bring a wrongful death negligence action against her mother for the death
of her father in an automobile accident which occurred while the father
was a passenger in a car defendant was driving.31 ' The purpose of spousal
tort immunity is to promote marital harmony and to prevent collusion
between spouses.31 ' Plaintiff argued that, under the facts of this case,
there was no reason to invoke spousal immunity since there could be no,
collusion between the husband and wife for a mortal injury to the husband and there was no marital harmony to preserve since the husband
was dead.' In refusing to give credence to this argument, the court
found that "there is not.., a burden upon a defendant spouse to prove
absence of collusion and the existence of marital harmony sufficient to
invoke the immunity."' 1' The court, therefore, held that defendant was
1
entitled to the doctrine's application.'
Defendant physician in Clayton v.Kelly "1 ' attempted to invoke the im-

munity of Georgia's "Good Samaritan" statute s' s to relieve him of liability for his alleged negligent treatment of plaintiffs' infant daughter.'1 ' Defendant was the anesthesiologist in attendance at plaintiff mother's
0
delivery, and assisted in resuscitating the infant after a difficult birth."2
The resuscitation procedure allegedly resulted in severe retardation of the
baby." 1 Defendant argued that since he made no monetary charge for
services rendered to the child, and since an emergency situation existed,
he should be allowed to come within the ambit of the immunity afforded
by the Good Samaritian law."'

After a thorough discussion of the policy behind the enactment of a
311.
312.
313.
(1981).
314.
315.

184 Ga. App. 709, 362 S.E.2d 403 (1987).
Id. at 709, 362 S.E.2d at 404.
See Robeson v. International Indem. Co., 248 Ga. 306, 308-09, 282 S.E.2d 896, 898
See also O.C.G.A. § 19-3-8 (Supp. 1988).
184 Ga. App. at 710, 326 S.E.2d at 404.
Id.

316. Id. In reaching this holding the court noted that although the spousal immunity
doctrine had not been applied in certain cases, "there [was] no evidence [in this case] upon
which to conclude (that] defendant wife [was] not entitled to the spousal immunity given
her by law." Id. See Harris v. Harris, 252 Ga. 387, 313 S.E.2d 88 (1984) (spouses estranged
for 10 years prior to tort action, immunity not applied); Smith v. Rowell, 176 Ga. App. 100,
335 S.E.2d 461 (1985) (intentional shooting of wife by husband, immunity not applied).
317. 183 Ga. App. 45, 357 S.E.2d 865 (1987).
318. O.C.G.A. § 51-1-29 (1982). The "Good Samaritan" statute shields from civil liability

any person who, in good faith and without charge, renders emergency care at the scene of an
accident or emergency. Id.
319.
320.
321.
322.

183 Ga. App. at 45, 357 S.E.2d at 867.
Id. at 45-46, 357 S.E.2d at 867.
Id., 357 S.E.2d at 866-67.
Id. at 46, 357 S.E.2d at 867.
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Good Samaritan statute, the court concluded that this law "is not available to insulate from liability for failure to exercise their duty of care those
persons whose express or customary employment duties require them to
administer aid. ''3 22 Rather, the court held the statute was intended to apply to persons, who, not otherwise under a duty to respond, are by chance
called upon to render emergency care, stating:32 '
[It is too plain to debate that this immunity, granted in derogation of
common law, was not meant to be conditioned upon the sagacity of a
particular physician in not making a monetary charge, after the fact, for
a service which, for whatever reason, was not followed by the happy recovery of the patient. To hold otherwise 2would sanction a construction
not possibly intended by the legislature.
V. PRODUCT LIABILITY

Section 51-1-11 of the Official Code of Georgia Annotated governs strict
liability of manufacturers in Georgia for defective products that cause injury. 2s This section contains a statute of repose that bars any strict liability action thereunder "after ten years from the date of the first sale
.. . of the personal property causing or otherwise bringing about the injury. 82s7 An amendment, effective July 1, 1987,328 added the following
subsection (c) to section 51-1-11:
(c) The limitation of paragraph (2) of subsection (b) of this Code section
regarding bringing an action within ten years from the date of the first
sale for use or consumption of personal property shall also apply to the
commencement of an action claiming negligence of a manufacturer as the
basis of liability, except an action seeking to recover from a manufacturer
for injuries or damages arising out of the negligence of such manufacturer in manufacturing products which cause a disease or birth defect, or
arising out of conduct which manifests a willful, reckless, or wanton disregard for life or property. Nothing contained in this subsection shall
relieve a manufacturer from the duty to warn of a danger arising from
use of a product once that danger becomes known to the
manufacturer12

323.
324.
325.
326.

Id. at 48, 357 S.E.2d at 869.
Id. at 47, 357 S.E.2d at 868.
Id. at 46, 357 S.E.2d at 867.
O.C.G.A. § 51-1-11(c) (1982 & Supp. 1988). For a complete discussion of Georgia
product liability law, see 23 ENCYCLOPEDIA OF GEORGIA LAW Negligence §§ 37-50 (1985 &
Supp. 1988). See also L. COBB & F. ELDRIDGE, GEORGIA LAW or DAMAGES ch. 32 (2d ed.
1984).
327. O.C.G.A. § 51-1-11(b)(2) (1982). See Daniel v. American Optical Corp., 251 Ga. 166,
304 S.E.2d 383 (1983).
328. 1987 Ga. Laws 613.
329. O.C.G.A. § 51-1-11(c) (Supp. 1988).
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Thus, the ten-year statute of repose, formerly applicable to strict liability

actions for defective manufacture of products, now applies to similar actions grounded in negligence.
Also effective during the survey period was a new code section s" that
distinguishes a "product seller" 8 1 from a "manufacturer." 83 The intent
of this section may be to narrow the effect of such cases as Pierce v. Liberty Furniture Co.33 and the survey period decision in Yaeger v. Stith
Equipment Co., 34 which had applied strict liability to "an entity which
assembles component parts and sells them as a single product under its
trade name . . . ."' Many of these entities now appear to come within
the new section's definition of "product seller"3' and would, therefore,
not be subject to strict liability.11
VI.

STRICT LIABILITY

A. Animal Liability
A species of "equal protection" has made its way into the animal kingdom with the court's ruling in Fellers v. Carson,8 8 that cat-bite cases
stand on an equal footing with dog-bite cases brought pursuant to Official
Code of Georgia Annotated section 51-2-7.339 In Fellers, the court held
330. Id. § 51-1-11 (added by 1987 Ga. Laws 1152).
331. [A] person who, in the course of a business conducted for the purpose leases or
sells and distributes; installs; prepares; blends; packages; labels; markets; or assembles pursuant to a manufacturer's plan, intention, design, specifications, or
formulation; or repairs, maintains; or otherwise is involved in placing a product in
the stream of commerce.
Id. § 51-1-11.1(a).
332. Only a "manufacturer" is subject to the strict liability provisions of O.C.G.A. § 511-11 (1982). See Firestone Tire & Rubber Co. v. Pinyan, 155 Ga. App. 343, 270 S.E.2d 883
(1980).
333. 141 Ga. App. 175, 233 S.E.2d 33 (1977).
334. 185 Ga. App. 315, 364 S.E.2d 48 (1987).
335. Id. at 316, 364 S.E.2d at 48 (quoting Pierce, 141 Ga. App. at 179, 233 S.E.2d at 37).
336. See supra note 331.
337. See O.C.G.A. § 51-1-11.1(b) (Supp. 1988).
338. 182 Ga. App. 658, 356 S.E.2d 658 (1987).
339. Id. at 658, 356 S.E.2d at 659; O.C.G.A. § 51-2-7 (1982). All the animal liability cases
decided during the survey period were based on injuries that occurred prior to July 1, 1985,
the effective date of the 1985 amendment to this section. 1985 Ga. Laws 1033. The amended
section provides in part that:
A person who owns or keeps a vicious or dangerous animal of any kind and who,
by careless management or by allowing the animal to go at liberty, causes injury to
another person who does not provoke the injury by his own act may be liable in
damages to the person so injured. In proving vicious propensity, it shall be sufficient to show that the animal was required to be at heel or on a leash by an
ordinance of a city, county, or consolidated government, and said animal was at

410
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that a showing of the animal's known propensity to do the act complained

of is necessary in order to hold an owner liable for injuries inflicted by his
40
pet.$
Even a violation of a county leash law, as held by the court in Gilbert v.
Hudspeth,3 41 does not preclude the necessity of proving the element of
scienter in such cases. 34 Likewise, the court ruled that defendants in
McNish v. Gilbert34 were under no duty to warn plaintiff of their horse's
propensity to buck when defendants had no prior knowledge of any such
propensities and the horse's own behavior had given plaintiff notice that
it did not wish to be ridden.3 "
B.

Alcoholic Beverages

During the survey period, the Georgia courts continued to tinker with a
common-law version of the "Dram Shop" acts3 4" that legislatures in some
other states have passed.4 In the important 1985 decision of Sutter v.
Hutchings,34 7 the court held that a social hostess owed a duty to third
parties using the highways not to subject them to an unreasonable risk of
harm by furnishing alcohol to a noticeably intoxicated person under the
3
legal drinking age, whom the hostess knew would soon be driving a car. 4
The court in Sutter, however, declined to allow the injured driver to recover from the hostess, on the ground that the negligence of the one who
the time of the occurrence not at heel or on a leash.
O.C.G.A. § 51-2-7 (Supp. 1988). Decisions different from those reached by the courts in the
cases discussed in this section may result for animal inflicted injuries that occur subsequent
to July 1, 1985.
340. 182 Ga. App. at 658, 356 S.E.2d at 659. See also McBride v. Wasik, 179 Ga. App.
244, 245, 345 S.E.2d 921, 922 (1986); Chandler v. Gately, 119 Ga. App. 513, 519, 167 S.E.2d
697, 702 (1969).
341. 182 Ga. App. 898, 357 S.E.2d 601 (1987).
342. Id. at 899, 357 S.E.2d at 602. Plaintiff's evidence that several days prior to the
attack defendant had to call off his dogs when they were growling and barking at plaintiff
failed to prove a known propensity to bite and attack in this case. Id.
343. 184 Ga. App. 234, 361 S.E.2d 231 (1987).
344. Id. at 236, 361 S.E.2d at 233. When plaintiff first got on the horse, it became skittish after plaintiff had ridden it a few feet. Plaintiff became apprehensive and jumped off,
but decided to remount; whereupon, the horse became skittish again, and plaintiff jumped
off again. Before she reached the ground this second time the horse kicked her, injuring her
leg. Id. at 235, 361 S.E.2d at 232.
345. The purpose of a typical "Dram Shop" act is to impose liability, without regard to
negligence, on the seller or provider of intoxicating liquors, if the sale proximately results in
harm to the interests of a third party because of the intoxication of the buyer. See generally
W.P. KEETON, PaossER & KEETON ON THE LAW OF TORTS § 81, at 581 (5th ed. 1984).
346. E.g., ILL. REv. STAT. ch. 43, para. 135 (Smith-Hurd Supp. 1988).
347. 254 Ga. 194, 327 S.E.2d 716 (1985). See Frick, Torts, 37 MERCER L. REv. 373, 402-03
(1985).
348. 254 Ga. at 197, 327 S.E.2d at 719.
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drank was greater than the negligence of the one who provided the
drink."'
The court of appeals affirmed this rationale during the survey period in
Spivey v. Sellers. 50 Plaintiff, a fifteen-year-old girl, brought suit against
her twenty-one-year-old companion who, she alleged, had "enticed and
induced her to consume alcohol, 'got her drunk' and then induced and
allowed her to drive his father's automobile which [she] crashed, she
alone sustaining certain injuries."851 To overcome Sutter, plaintiff drew a
somewhat nice distinction between one who "provide[s]" alcohol and one
who "influence[s] or tempt[s]" another into drinking."5 The court rejected this "peer pressure" defense: "[w]hile we recognize that negative
influence exerted on young people by their peers can unfortunately pressure them into taking illegal actions, this does not negate the fact that a
person who has attained the age of 13 years is responsible for both his
crimes and his torts."8 8 The court found the rationale of Sutter squarely
applicable, and held that plaintiff could not recover"
The Sutter doctrine of "provider" liability to third parties served both
as a sword 55 and as a shields" during the survey period. In Tibbs v. Studebaker's of Savannah,57 a plaintiff who was injured by a tavern patron
in an automobile collision brought suit against the tavern.350 The court of
appeals extended the Sutter rule to "commercial establishments providing alcohol to 'any person who is in a state of noticeable intoxication.' ",'i,
The court ruled that the duty is "upon the provider of alcohol 'to stop
serving alcohol to the driver who is noticeably intoxicated (or share the
intoxicated driver's liability to injured third persons).' ,",
In two earlier cases, however, the court declined to give such an expansive interpretation to Sutter in the context of an employer's liability to a
third party for injuries caused by a drunken employee. In Divecchio v.
Mead Corp.,' the court, foreshadowing Tibbs, said that while "[ilt is
clear . . . that a [Sutter-type] cause of action would lie where one pro-

349. Id. at 198 n.7, 327 S.E.2d at 719 n.7.
350. 185 Ga. App. 241, 363 S.E.2d 856 (1987).
351. Id. at 242, 363 S.E.2d at 857.
352. Id.
353. Id. (citing O.C.G.A. § 16-3-1 (1988) (crimes), and id. "§ 51-11-6 (1982) (torts)).
354. Id. at 245, 327 S.E.2d at 859.
355. See Tibbs v. Studebaker's of Savannah, 184 Ga. App. 642, 362 S.E.2d 377 (1987).
356. See Divecchio v. Mead Corp., 184 Ga. App. 447, 361 S.E.2d 850 (1987); Southern
Bell Tel. & Tel. Co. v. Altman, 183 Ga. App. 611, 359 S.E.2d 385 (1987).
357. 184 Ga. App. 642, 362 S.E.2d 377 (1987).
358. Id. at 642, 362 S.E.2d at 377-78.

359. Id. at 644, 362 S.E.2d at 379 (quoting O.C.G.A. § 3-3-22 (1982)).
360. Id. at 643, 362 S.E.2d at 378 (quoting Sutter, 254 Ga. at 197, 327 S.E.2d at 719).
361. 184 Ga. App. 447, 361 S.E.2d 850 (1987).
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vides alcoholic beverage to a noticeably intoxicated adult who is about to
drive a vehicle," 62 in this case, the facts supported neither the conclusion
that the employer provided the drinks8 s nor that the employee was
within the scope of his employment.3 " Thus, the court held the employer
was not liable. 8s 6 A divided court of appeals in Southern Bell Telephone
& Telegraph Co. v. Altman,s6s however, had recently come within one
vote of allowing a cause of action against an employer under an even
more attenuated connection between the drinking and the injury.s67 In
Altman,'" the majority, while making the fairly broad statement that
"[u]nder Sutter, one who provides alcoholic beverages to a noticeably intoxicated person, knowing that the person will soon be driving a vehicle,
may be liable for a third party's injuries caused by the negligence of the
intoxicated driver," nevertheless, held as a matter of law that Southern
9
Bell had satisfied its duty to third parties under these facts,3 6
A strong dissent took issue with the majority's findings of undisputed
fact.870 The dissent would have allowed the cause of action on the
strength of the company's knowledge of the employee's alcoholic past, his
evident intoxication on the night in question, and on the question of the
coworkers' due care (or lack thereof) in delivering the employee only to
s71
his front door rather than seeing him inside.

The real significance of both Divecchio and Altman, however, is the
fact that in both cases the court, which, in Altman, included both the
majority and the dissenters, at least tacitly acknowledged the applicability of the Sutter doctrine to employer-employee situations. It was merely
the facts of the two cases and not the absence of a legal duty that saved
the employers from liability.
The 1988 General Assembly, however, stepped into this field with the
362. Id. at 447, 361 S.E.2d at 851.
363. Id. Although Mead reimbursed the employee for the bar tab, the court found that

the employee had "disguised" it as an "entertainment/dinner expense," thus negating the
"knowing" element of the provision as far as the court was concerned. Id. The court did not

indicate whether it was company policy to reimburse employees for drinks. Arguably, this
should make a difference, because an intoxicated employee should be more foreseeable to an
employer who authorizes alcohol purchases.
364. Id. at 448, 361 S.E.2d at 851. The employee was driving a company car at the time

of the accident, but the evidence showed that he was driving home for the evening, "a
purely personal mission absent some other fact." Id., 361 S.E.2d at 852.

365. Id. at 449, 361 S.E.2d at 852.
366.

183 Ga. App. 611, 359 S.E.2d 385 (1987).

367. Id. at 612, 359 S.E.2d at 387.
368. Discussed more fully at supra notes 61-69 and accompanying text.
369. 183 Ga. App. at 612, 359 S.E.2d at 386.
370. Id. at 613, 359 S.E.2d at 387 (Birdsong, J., dissenting).

371. Id. at 614-17, 359 S.E.2d at 389-90.
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enactment of Official Code of Georgia Annotated section 51-1-40.s2 By
this act, "[t]he General Assembly [found] and declare[d] that the consumption of alcoholic beverages, rather than the sale or furnishing or
serving of such beverages, is the proximate cause of any injury . . . inflicted by an intoxicated person . . . .'"s Providers of alcohol, therefore,
now have general statutory immunity, except for those who knowingly
provide alcohol "to a person who is not of lawful drinking age, knowing
that such persons will soon be driving a motor vehicle," or those who,
under similar conditions, knowingly provide alcohol "to a person who is
in a state of noticable intoxication. 8 7' Thus, the legislature, while it codified the holdings in Sutter and Tibbs, dealt a sobering blow to further
judicial evolution of strict liability in this area.

VII.

DEFAMATION

Injury to the legally protectable interest in one's good name and reputation gives rise to an action for defamation. 7' An essential element of

libel is its "express[ion] in print, writing, pictures, or signs.

, .

."376

The

court of appeals, during the survey period, rebuffed the efforts of plaintiffs to recover for what may aptly be termed "libel by omission." In
Comer v. National Bank," plaintiff agreed to a confession of judgment
in favor of the bank, which the bank in turn filed for record in South
Carolina.3 7' The judgment was later satisfied, but the bank failed to cancel it of record. Plaintiff charged that the bank "created a libel by leaving
the impression that the judgment had not been paid."8 7 ' The failure to
make a written statement could not be the basis for a libel action, held
the court, and there was, therefore, no legal basis for the purported
claim."O
Likewise, in Jim Walter Homes, Inc. v.Strickland,81 the court precluded plaintiffs, who, allegedly, were in justifiable default on payments
under a security deed to defendant, from pursuing a libel claim based on
defendant's publication of legal notice of foreclosure. 8 8 Plaintiffs asserted
372.
1988).
373.

O.C.G.A. § 51-1-40 (Supp. 1988), enacted by 1988 Ga. Laws 1692 (effective April 12,
O.C.G.A. § 51-1-40(a) (Supp. 1988) (emphasis added).

374. Id. § 51-1-40(b).
375.
376.
377.
378.
379.
380.
381.
382.

See id. § 51-5-1(a) (1982).
Id.
184 Ga. App. 867, 363 S.E.2d 153 (1987).
Id. at 867, 363 S.E.2d at 154.
Id.
Id. at 868, 363 S.E.2d at 154-55.
185 Ga. App. 306, 363 S.E.2d 834 (1987).
Id. at 309, 363 S.E.2d at 836. Plaintiffs owed money to defendants, but contended
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in essence that their meritorious defense rendered the foreclosure invalid,
and the published allegation that they were in "default" was libelous."'
"This is actually a contention that the notice did not tell the 'whole
truth' rather than that it was false," said the court. 8 Nevertheless,
whatever the merits of plaintiffs' defense, plaintiffs were technically in
default, and the court, applying the rule laid down in Comer, held there
was no cause of action.8 6'
The codes" creates certain classes of conditionally ss" "privileged" communications, and makers of any of these statements cannot be held accountable for defamation without proof of actual malice.$" For example,
"[s]tatements made in good faith in the performance of a legal or moral
private duty" are privileged. sse This privilege applies to communications
about the character or qualifications of an employee, if made to any person who has a legitimate interest in the subject matter, such as a supervisor or a prospective employer.

90

Courts sometimes employ the legal fiction that statements made about
an employee to his supervisor are not considered to be "published," thus
eliminating an essential element of a defamation claim." 1 The court applied this rationale during the survey period in Madden-Lee v. Day's
Inns of America, Inc. 92 The more realistic approach, however, is to subject these kinds of communications to a straightforward privilege analysis,
as the court did in two survey period cases, Quickrete Cos. v. Schelble,sss
and Watkins v. Laser/Print-Atlanta,Inc."' In both of those cases, so' the
they had a valid defense to any claim by defendants for payment of the money. Id.

383. Id.
384. Id.
385. Id. at 310, 363 S.E.2d at 837.
386. O.C.G.A. § 51-5-7 (1982).
387. The only category of "absolutely" privileged communications appears to be those
made in connection with judicial proceedings. See Fedderwitz v. Lamb, 195 Ga. 691, 692, 25
S.E.2d 414, 416 (1943); Watkins v. Laser/Print Atlanta, Inc., 183 Ga. App. 172, 174, 358
S.E.2d 477, 478 (1987). See also O.C.G.A. § 51-5-8 (1982).
388. See id. § 51-5-9 (1982); see also Quickrete Cos. v. Schelble, 186 Ga. App. 330, 331,
367 S.E.2d 114, 114-15 (1988); Madden-Lee v. Day's Inns of America, Inc., 184 Ga. App. 485,
486, 361 S.E.2d 714, 716 (1987).
389. O.C.G.A. § 51-5-7(2) (1982).
390. See Anderberg v. Georgia Elec. Membership Corp., 175 Ga. App. 14, 332 S.E.2d 326
(1985); Land v. Delta Airlines, Inc., 147 Ga. App. 738, 250 S.E.2d 188 (1978).
391. See, e.g., Garrett v. Lockheed Aircraft Corp., 98 Ga. App. 443, 106 S.E.2d 333
(1958).
392. 184 Ga. App. 485, 486, 361 S.E.2d 714, 716 (1987).
393. 186 Ga. App. 330, 367 S.E.2d 114 (1988).
394. 183 Ga. App. 172, 358 S.E.2d 477 (1987).
395. In Schelble, defendant was the former employer of plaintiff. Defendant's attorney
wrote the allegedly defamatory letter to plaintiff and forwarded a copy to plaintiff's present
employer. The court, citing Van Gundy v. Wilson, 84 Ga. App. 429, 66 S.E.2d 93 (1951),
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court found a jury question on the existence of malice, which, of course,
8s
would negate the privilege.3
Constitutionally-created privileges frequently are important grounds
for the defense of defamation actions.8 "' Perhaps the chief among these
defenses is the "public figure" rule, which provides that first amendment
guarantees of free speech and press3 5 protect comments about a "public
figure" absent proof of actual malice.39 ' During the survey period, however, the court declined to confer "public figure" status on at least one
defendant. In Western Broadcasting v. Wright,4 00 the court of appeals
held that plaintiff did not become a public figure simply because he was a
defendant in a federal criminal prosecution.' 0 1 "[Plaintiff] never availed
himself of opportunities to present his case informally through the news
media and he did not make use of whatever notoriety was thrust on him
by the prosecution to influence any public issue."' 0' Thus, by the simple
expedient of avoiding the press, plaintiff was also able to avoid public
0
figure status.'

VIII.

MENTAL ABUSE

Although most torts involve physical injury to person or property, no
less real to their victims are the various torts that are manifested entirely
or primarily by the mental abuse they engender. Although the list is by
held that because the letter contained a charge against plaintiff "in reference to his trade,
office, or profession. . ." (O.C.G.A. § 51-5-4(a)(3) (1982)), it was defamatory per se unless a
legal privilege applied. The court held it was plaintiff's burden to negate the privilege by
proving actual malice, and the fact that defendant directed its attorney to forward a copy of
the letter to plaintiff's present employer was sufficient to create a jury issue on the question
of malice. 186 Ga. App. at 331-32, 367 S.E.2d at 114-15. Likewise, in Watkins the fact that
plaintiff's former employer told the present employer that plaintiff was a "thief" presented
a jury question on the issue of malice. 183 Ga. App. at 173-74, 358 S.E.2d at 479.
396. 186 Ga. App. at 331-32, 367 S.E.2d at 114-15; 183 Ga. App. at 173-74, 358 S.E.2d at
479. See Sparks v. Parks, 172 Ga. App. 823, 324 S.E.2d 784 (1984).
397. See generally Miller v. Woods, 180 Ga. App. 486, 349 S.E.2d 505 (1986). For an
excellent discussion on the theoretical aspects of this subject, see Matheson, Procedure in
Public Person Defamation Cases: The Impact of the First Amendment, 66 TEx. L. REv.215,
231-33 (1987).
398. U.S. CONST.amend. I. See generally New York Times Co. v. Sullivan, 376 U.S. 254
(1964).
399. See Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); Sewell v. Eubanks, 181 Ga.
App. 545, 352 S.E.2d 802 (1987); Hemenway v. Blanchard, 163 Ga. App. 668, 294 S.E.2d 603
(1982).
400. 182 Ga. App. 359, 356 S;E.2d 53 (1987).
401. Id. at 360, 356 S.E.2d at 54.
402. Id.
403. Id.
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no means exhaustive, 4 " among these torts are the infliction of emotional
distress, invasion of privacy, and the various causes of action arising out
of the misuse of legal procedure, including malicious prosecution, and the
"tort of the times," abusive litigation. The very nature of these wrongs
dictates that copious litigation will always surround them, and a few
highlights from the survey period are included below.
A. Infliction of Emotional Distress
"Emotional distress" may be inflicted negligently ""or intentionally. 4 "6
The general rule requires some physical injury to accompany negligent
infliction of emotional distress,0 7 but in Posey v. Medical Center-West,
Inc.,'"s plaintiffs argued that their physical injuries stemmed from the
mental distress they suffered. 40" The court, however, held that "in the
absence of any allegation of gross negligence or wilful and wanton conduct," plaintiffs must prove some physical injury unrelated to the mental
suffering. 410
Plaintiff in Fitzgeraldv. Caplan11 employed a similar question-begging
argument. Defendant took X-rays that revealed an abnormal enlargement
of plaintiff's pancreas.4 1' "[I]n an effort to fit the plaintiff's insurance
claim into one of the pre-ordained diagnostic categories considered compensable by her insurance carrier . . ."defendant inserted the language
"Pancreas: Determine Extent of Malignancy" in the diagnosis space on
plaintiff's insurance claim form.413
Plaintiff alleged that, upon receiving a copy of this form, she experienced fear and concern and was led to believe she had been diagnosed as
having cancer.' 1 She then brought this action to hold defendant liable for
404. False imprisonment is, in essence, a tort of mental abuse, but, for reasons known
only to the guardians of the common law, it is classified as one of five traditional "intentional" torts. See supra note 2 and accompanying text. Surely "the wisdom of our ancestors
is in the simile; and my unhallowed hands shall not disturb it, or the Country's done for." C.
DICKENS, A CHRISTMAS CAROL ch. 1 (London, 1843).
405. Some physical injury or "impact" is necessary to maintain an action for infliction of

emotional distress premised on ordinary negligence. See Hamilton v. Powell, Goldstein, Frazer & Murphy, 252 Ga. 149, 150, 311 S.E.2d 818, 819 (1984); Christy Bros. Circus v.
Turnage, 38 Ga. App. 581, 581-82, 144 S.E. 680, 681 (1928).
406. See, e.g., Hodges v. Tomberlin, 170 Ga. App. 842, 319 S.E.2d 11 (1984); Dunn v.
Western Union Tel. Co., 2 Ga. App. 845, 59 S.E. 189 (1907).
407. See supra note 405.
408. 184 Ga. App. 404, 361 S.E.2d 505 (1987).
409. Id. at 405, 361 S.E.2d at 506.
410. Id.
411. 184 Ga. App. 567, 362 S.E.2d 103 (1987).
412. Id. at 567, 362 S.E.2d at 104.
413. Id.
414. Id., 362 S.E.2d at 104-05.
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intentional infliction of emotional distress
based on the "negligent misin15
formation" that he furnished her.4
The court of appeals turned plaintiff away in no uncertain terms.416
"[IIt borders on the ridiculous," said the court, "to suggest that it was
[defendant's] intention to cause the plaintiff emotional distress or that he
was engaged in some nefarious scheme to make money at the expense of
her mental and emotional well being." 417 Further, the court held that "[i]t
is a contradiction in terms to base a claim for intentional infliction of
emotional distress on mere 'negligent misinformation.' ,,418 Far from trying to terrorize or harass plaintiff, it appeared from the undisputed facts
that defendant was attempting to help her, and she was clearly not entitled under
these circumstances to recover for infliction of emotional
19
distress.
B. Malicious Prosecution
Although the courts, as a matter of policy, look with disfavor on malicious prosecution actions,40 that does not seem to deter plaintiffs from
bringing them. "The elements of malicious prosecution include: (1) Prosecution for a criminal offense; (2) the prosecution instigated under a valid
warrant, accusation, or summons; (3) termination of the prosecution in
favor of the plaintiff;
(4) malice; (5) want of probable cause; and (6) dam421
age to plaintiff.'
Much of the litigation about malicious prosecution concerns the "wantof-probable-cause" requirement. In this context, the court held in Booker
v. Eddins, 22 that
Probable cause . . .may be defined as the existence of such facts and
circumstances in the mind of a reasonable person, the reaction of those
facts and circumstances upon the mind of such reasonable person, and
the reasonable acting on the facts within the mind of the prosecutor, so
as to cause a belief the person was guilty of the crime for which the prosecution was being pursued.4'
415. Id. at 568, 362 S.E.2d at 105.
416. Id.
417. Id.
418. Id.
419. Id.
420. Booker v. Eddins, 183 Ga. App. 449, 450, 359 S.E.2d 211, 212 (1987).
421. Commercial Plastics & Supply Corp. v. Molen, 182 Ga. App. 202, 203, 355 S.E.2d
86, 87 (1987) (quoting Medoc Corp. v. Keel, 166 Ga. App. 615, 615-16, 305 S.E.2d 134, 135
(1983)). See also O.C.G.A. § 51-7-40 (1982); Hardee's Food Sys. v. Hall, 184 Ga. App. 586,
589, 362 S.E.2d 143, 146 (1987).
422. 183 Ga. App. 449, 359 S.E.2d 211 (1987).
423. Id. at 451, 359 S.E.2d at 212.
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In Booker, even though a portion of defendant's legal position proved

to be incorrect, defendant had acted on the advice of counsel in instituting the prosecution, and plaintiff failed to carry her burden,""' which, the
court held in a slight tautology, was "to show specific
facts showing the
25
probability of lack of probable cause and malice.'
C. Abusive Litigation
Only a few cases in Georgia have touched off a genuine revolution in
the area of law they affected. 42 Yost v. Torok,'4 7 which created from the
framework of malicious use and abuse of process the tort of "abusive litigation"' 8 is surely one of those rare cases, 4 8 and the courts during the
survey period continued to reap the whirlwind of this decision.
Although the court of appeals applied Yost retroactively, 30 the court
declared in Hudson v. Omaha Indemnity Co.,' 31 that Yost "has nothing
whatsoever to do with a losing litigant's pursuit of his right to appeal.' 4 2
In Wilson v. Cotton States Mutual Insurance Co.,' 3 3 the court further

424. Id. at 451-52, 359 S.E.2d at 212-13. See Morgan v. Coleman, 186 Ga. App. 119, 11920, 366 S.E.2d 427, 428 (1988).
425. 183 Ga. App. at 452, 359 S.E.2d at 213.
426. See, e.g., Stokes v. Stokes, 246 Ga. 765, 273 S.E.2d 169 (1980) (providing for equitable division of marital property); Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975)
(elevating zoning matters to constitutional status); Jones v. State Farm Mut. Auto. Ins. Co.,
156 Ga. App. 230, 274 S.E.2d 623 (1980) (finding continuing offer of unrejected no-fault
insurance benefits).
427. 256 Ga.92, 344 S.E.2d 414 (1986).
428. Id. at 96, 344 S.E.2d at 417. Yost defines the tort of abusive litigation as follows:
Any party who shall assert a claim, defense, or other position with respect to
which there exists such a complete absence of any justiciable issue of law or fact
that it reasonably could not be believed that a court would accept the asserted
claim, defense, or other position; or any party who shall bring or defend an action,
or any part thereof, that lacks substantial justification, or is interposed for delay
or harassment; or any party who unnecessarily expands the proceeding by other
improper conduct, including, but not limited to, abuse of discovery procedures,
shall be liable in tort to an opposing party who suffers damage thereby.
Id.
429. For a sample of the range of opinion engendered by this decision, compare Frick &
Hall, Torts, 38 MERCER L. REv. 351, 379-80 (1986) (Yost decision "has several questionable
facets") with Eisner & Bender, The Torok Tort: Recovery for Abusive Litigation, 23 GA. ST.
B.J. 84, 87 (1986) (Yost decision is "a clear stand in favor of minimizing needless and frivolous litigation practices").
430. Guernsey Petroleum Corp. v. Data Gen. Corp., 183 Ga. App. 790, 795-97, 359 S.E.2d
920, 925-26 (1987) (per Beasley, J., with one judge specially concurring and one judge concurring in the judgment only).
431. 183 Ga. App. 847, 360 S.E.2d 406 (1987).
432. Id. at 850, 360 S.E.2d at 408.
433. 183 Ga. App. 353, 358 S.E.2d 874 (1987).
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refined the Yost tort by holding that it "is not applicable to a claim for
attorney fees and expenses of litigation.'4'4 Official Code of Georgia Annotated section 9-15-14 governs these two elements of damages."
In two cases, General Electric Credit Corp. v. Smith,4" and West v.
Veterans Administration,""' the court reached the result that if the plaintiff prevails on the main claim, a Yost counterclaim must fail as a matter
of law."" This common-sense holding is certainly in keeping with the policy concerns addressed in the Yost tort, which directs itself only to the
meritless aspects of litigation.' 3 '
In Booker v. Eddins,440 a malicious prosecution case,"41 the court referred to "the desireability and necessity of bringing a compulsory counterclaim for a malicious prosecution along with the successful defense of
the underlying proceedings. . . .",' In Booker, the "underlying proceeding" was a municipal corporation's prosecution of plaintiff, in the city's
own court, for failure to pay a professional license fee to the city.44 Thus,
plaintiff's malicious prosecution claim was, in essence, against the
prosecutor.
In the typical malicious prosecution case, however, the defendant is not
even a party to the "underlying proceeding," which is the criminal action
maintained by the district attorney on behalf of the state. Thus, it is difficult to see how the court in Booker intended that the compulsory counterclaim requirements of Yost would be applied to the ordinary malicious
prosecution action. Moreover, it is doubtful that the supreme court intended Yost to apply to malicious prosecution actions. In Yost, the supreme court stated that "[t]he tort for malicious prosecution . . . addresses criminal proceedings. Although its elements are similar to those of
the tort of malicious use, it is not here considered."'444 It will probably
develop that this portion of the Booker holding will have to be overruled
or limited to the facts of that case.
434.

Id. at 356, 358 S.E.2d at 876.

435. O.C.G.A. § 9-15-14 (Supp. 1988).
Ga. App. 897, 360 S.E.2d 443 (1987).
Ga. App. 767, 357 S.E.2d 121 (1987).
Ga. App. at 902, 360 S.E.2d at 447; 182 Ga. App. at 768, 357 S.E.2d at 122.
256 Ga. at 96, 344 S.E.2d at 417.
Ga. App. 449, 359 S.E.2d 211 (1987).

436.
437.
438.
439.
440.

183
182
183
See
183

441.

See supra notes 420-25 and accompanying text.

442.
court's
443.
444.

183 Ga. App. at 453, 359 S.E.2d at 213 (emphasis added). See division 14 of the
opinion in Yost, 256 Ga. at 96, 344 S.E.2d at 417-18.
183 Ga. App. at 450, 359 S.E.2d at 211-12.
256 Ga. at 93 n.1, 344 S.E.2d at 415 n.1 (emphasis added).
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OTHER GROUNDS OF LIABILITY

Wrongful Death
In Caylor v. Potts,"s the court interpreted Official Code of Georgia An-

notated section 19-7-1(c)(2)(B)," which applies to a parent's right of recovery for the wrongful death of a child. 44' The deceased child's father in
this case had instituted the original wrongful death action for the homicide of his child, but had himself died during the pendency of the action.448 At the time the child died, her parents were divorced, and after

the father's death, the mother was substituted as plaintiff in the pending
action and settled the case." She then brought a declaratory judgment
action against the deceased father's representative, seeking a declaration
that the father's estate was not entitled to half of the settlement proceeds. 50 The court held that section 19-7-1(c)(2)(B),'s construed in conjunction with the tort survival statute,452 set forth the rights of the parents as those rights existed on the date of the child's death, and did not,
under the circumstances of Caylor extinguish a deceased parent's representative's rights in the cause of action. 53
B. Fraud
The law in Georgia has long required five elements to support an action
for fraud: (1) A false representation made by the defendant; (2) knowledge that the representation was false when it was made; (3) an intention
to induce the plaintiff to act or refrain from acting in reliance on the
representation; (4) a justifiable reliance on the representation; and (5)
damage to the plaintiff as a result of the representation. 5' During this
445. 183 Ga. App. 133, 358 S.E.2d 291 (1987).
446. O.C.G.A. § 19-7-1 (Supp. 1988). This section provides in part: "In every case of the
homicide of a child ... [ilf the deceased child does not leave a spouse or child, the right of
recovery shall be in the parent or parents [and if] either parent is deceased, the right shall
be in the surviving parent." Id. § 19-7-1(c)(2)(B).
447. Id.
448. 183 Ga. App. at 133, 358 S.E.2d at 291-92.
449. Id.
450. Id.
451. See supra note 446.
452. O.C.G.A. § 9-2-41 (1982). This section provides in part:

[No] action or cause of action for the recovery of damages for homicide [shall]
abate by the death of either party. The cause of action, in case of the death of the
plaintiff and in the event there is no right of survivorship in any other person,
shall survive to the personal representative of the deceased plaintiff.

Id.
453.
454.

183 Ga. App. at 134, 358 S.E.2d at 292.
See Parsells v. Orkin Exterminating Co., 172 Ga. App. 74, 75, 322 S.E.2d 91, 93
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survey period, the courts grappled with a number of cases in which the
sufficiency of one or more of these elements was at issue.
The court in Henderson v. Martin Burks Chevrolet, Inc.,451 dealt with
the question of whether defendant had falsely represented to plaintiff
that the truck he had purchased from defendant was new."56 It was undisputed that plaintiff knew the truck he purchased had been a demonstrator and had several thousand miles recorded on the odometer, and that
plaintiff had paid a reduced price for the truck.4 57 Prior to plaintiff's
purchase of the vehicle, plaintiff did not inquire whether, and defendant
did not reveal, that the vehicle had previously been damaged and then
repaired."51 Relying on the definition of a "new car" set forth in Home v.
Claude Ray Ford Sales, Inc.,41 plaintiff argued that defendant's representations that the truck was new' 6 0 were false, because the truck had
been damaged. The court held that because plaintiff knew that the truck
had been used previously and knew "consequently, of the potential for its
having been damaged as the result of that use,"' 1 defendant's use of the
word "new" in reference to the vehicle was not false. 62
In plaintiff's suit for damages based on the fraudulent concealment of
defects in the roof of a condominium defendants sold to plaintiff in Conner v. Branch,4s the court held no evidence existed that defendant had
any actual knowledge of the alleged concealment. 4" Defendants had a
leak in the roof repaired approximately seven months prior to selling the
condominium to plaintiff, and no further leakage problems occurred during the interim. 4as The court held that since defendants had no actual
(1984).
455. 183 Ga. App. 868, 360 S.E.2d 430 (1987).
456. Id. at 869, 360 S.E.2d at 431.
457. Id.
458. Id.
459. 162 Ga. App. 329, 290 S.E.2d 497 (1982). In that case the court stated that "an
intrinsic quality of a car sold as new [is] that it has been neither damaged nor used to any
significant extent." Id. at 329, 290 S.E.2d at 498.
460. 183 Ga. App. at 869, 360 S.E.2d at 432. Since the truck had not been previously
owned defendant titled it as "new" rather than "used." Id.
461. Id. at 870, 360 S.E.2d at 432.
462. Id. In reasoning that the truck was not falsely represented to plaintiff, the court
further stated: "The truck ... was precisely what it was represented to be at the time of
purchase: a truck which had not been owned previously but which had already been used
extensively as a demonstrator." Three judges, however, dissented from this opinion and
would have allowed the issue of whether the truck was falsely represented as "new" under
Horne to go to a jury for determination. Id. at 870-71, 360 S.E.2d at 432-33 (Benham, J.,
dissenting).
463. 185 Ga. App. 565, 364 S.E.2d 890 (1988).
464. Id. at 567, 364 S.E.2d at 891-92.
465. Id. at 565-66, 364 S.E.2d at 890-91.
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knowledge of any defects in the roof at the time the condominium was
sold to plaintiff, an action for fraudulent concealment could not lie
against them.4
Reversing an earlier decision by the court of appeals,' 7 the supreme
court in FloridaRock & Tank Lines, Inc. v. Moore,4 " held, in essence,
that the reliance element of an action for fraud may be satisfied through
third party reliance on the false representation.4' The court explained
this somewhat circuitous concept by stating that "the requirement of reliance is satisfied where... A, having as his objective to defraud C, and
knowing that C will rely upon B, fraudulently induces B to act in some
manner on which C relies, and whereby A's purpose of defrauding C is
accomplished."' 0 In a very pointed dissent, Justice Gregory stated,
"[t]here is . ..no evidence to show that [plaintiff] relied on any false
representations made by [defendant]. Rather, the evidence shows only
that [a third party] relied on [defendant's] false representation .... As I
understand the facts in this case [defendant] defrauded [the third party],
but not [plaintiff].' 7 1
X.

CONCLUSION

The law of torts circumscribes the myriad of fateful consequences that
attend the most trivial of human actions. As the survey period cases vividly illustrate, the mundane activities of operating an automobile,' 7 going
to the grocery store,'7 3 or even (literally) setting foot outside the house,' 7 '
harbor a veritable Pandora's box of human misery. But Georgia's legal
system continues to do its part to assuage the multifarious tensions of life
in the human community by dispensing that great alchemy of civilization:
the transformation of lamentation into litigation.

466. Id. at 567, 364 S.E.2d at 891-92.
467. Moore v. Florida Rock & Tank Lines, Inc., 183 Ga. App. 520, 359 S.E.2d 356 (1987),
rev'd, 258 Ga. 106, 365 S.E.2d 836 (1988).
468. 256 Ga. 106, 365 S.E.2d 836 (1988).
469. Id. at 106, 365 S.E.2d at 836.
470. Id. at 107, 365 S.E.2d at 837.
471. Id., 365 S.E.2d at 837-38 (Gregory, J., dissenting).
472. See Stroud v. Woodruff, 183 Ga. App. 628, 359 S.E.2d 680 (1987), discussed at
supra notes 217-23 and accompanying text.
473. See Rodriguez v. Piggly Wiggly So., Inc., 185 Ga. App. 79, 363 S.E.2d 291 (1987),
discussed at supra notes 141-48 and accompanying text.
474. See Soto v. Roswell Townhomes, Inc., 183 Ga. App. 286, 358 S.E.2d 670 (1987),
discussed at supra notes 133-38 and accompanying text.

