
State and Local Taxation

by John L. Coalson, Jr.*

I. UPDATE OF GEORGIA'S INCOME TAX CODE

A. Relationship Between Georgia Income Tax and Internal Revenue
Code

Without question, the most significant development in state and local
taxation in Georgia during 1987 was the updating of Georgia's income tax
statute to incorporate changes to the federal Internal Revenue Code since
1981.1 Since the late 1960's, Georgia's income tax has been closely related
to the Internal Revenue Code. Under Official Code of Georgia Annotated
sections 48-7-21(a)2 and 48-7-27(a),3 the calculation of the Georgia taxa-
ble net income of individuals and corporations begins with the taxable
income (in the case of corporations) or adjusted gross income (for individ-
uals) of the taxpayer under the Internal Revenue Code. For this purpose,
however, "Internal Revenue Code" is defined in section 48-1-2(14)4 to
mean the United States Internal Revenue Code as it existed on a specific
date. Each year, the legislature would amend section 48-1-2(14) to update
the definition of "Internal Revenue Code" for Georgia tax purposes to
mean the Internal Revenue Code as it existed on January 1 of that year,
thereby incorporating into Georgia's tax statute changes made to the In-
ternal Revenue Code during the previous year.

In 1981, however, Congress made changes to the Internal Revenue
Code' that state legislative and tax officials felt would have undue ad-
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1. 1987 Ga. Laws 191.
2. O.C.G.A. § 48-7-21(a) (1982 & Supp. 1988).
3. Id. § 48-7-27(a).
4. Id. § 48-7-21(a) to -27(a).
5. Economic Recovery Tax Act of 1981, Pub. L. No. 97-34, 95 Stat. 172.
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verse economic impact if applied for Georgia tax purposes as well. Begin-
ning in 1981, the legislature ceased updating the definition of "Internal
Revenue Code" in section 48-1-2(14). As a result, after 1981 the Georgia
income tax code became something of a hybrid, being connected to the
Internal Revenue Code, but only as it existed on January 1, 1981.
Changes that Congress enacted to the Internal Revenue Code after Janu-
ary 1, 1981 were not automatically incorporated for Georgia income tax
purposes.

As Congress continued to make significant changes to the federal in-
come tax provisions from 1981 through 1986, tax calculations and tax
planning for individuals and corporations in Georgia became increasingly
complex and confusing. Furthermore, without the ability to look directly
to a taxpayer's federal tax return to determine the starting point for cal-
culation of Georgia taxable net income, the Georgia Department of Reve-
nue's administrative and audit functions became increasingly difficult.'

Finally, in 1987, the General Assembly re-enacted Title 48, Chapter 7,
Article 2 of the Official Code of Georgia Annotated,s governing the impo-
sition, rate, and computation of Georgia income tax and exemptions from
the tax. The General Assembly also updated the definition of Internal
Revenue Code under section 48-1-2(14) to mean "the United States Inter-
nal Revenue Code of 1986 provided for in federal law enacted on or
before January 1, 1987. "10

Like federal tax reform, a significant overall effect of updating Geor-
gia's tax code to key off the Internal Revenue Code of 1986 is to reduce
deductions allowable in computing taxable income for both corporations
and individuals. Unlike federal tax reform, however, Georgia did not at-
tempt to ameliorate the cost of lost deductions through current or future
reductions in tax rates-Georgia tax rates remain unchanged."

The legislature, however, provided individuals some relief from the ad-
ditional costs of the tax changes. For example, the legislature increased
the exemption for dependents from $700 to $1500 per dependent." The
legislature also provided a modest increase in the standard deduction for

6. See, e.g., Scroggin, Federal-Georgia Income Tax Differences: More Than Just a
Nuisance, 20 GA. B.J. 20 (1983); Coalson & Jackson, Common State Tax Pitfalls in the
Acquisition or Disposition of Businesses in Georgia, 22 GA. B.J. 82 (1985).

7. See Scroggin, supra note 6, at 22.
8. 1987 Ga. Laws 191, § 2.
9. O.C.G.A. §§ 48-7-20 to -39 (Supp. 1988).

10. 1987 Ga. Laws 191, § 1. This year, § 48-1-2(14) was further amended to substitute
January 1, 1988 for January 1, 1987, thereby incorporating changes to the federal Code dur-
ing 1987 in the Georgia tax code. O.C.G.A. § 48-1-2(14) (Supp. 1988).

11. Compare O.C.G.A. §§ 48-7-20 & -21 (1982 & Supp. 1988) with id. § 48-7-26(b)(5).
12. Compare O.C.G.A. § 48-7-26(b)(2) (Supp. 1988) with id. § 48-7-26(b)(5) (1982).
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some taxpayers who do not itemize deductions for income tax purposes. s

Another provision that will provide some relief to individuals is an
amendment to Official Code of Georgia Annotated section 48-7-27(b)(3),"
the effect of which is to permit individuals to deduct, for state as well as
federal purposes, Georgia income taxes paid during the year." The legis-
lature also amended section 48-7-21(b)(2) 16 to permit corporations to de-
duct Georgia income taxes paid during the year for state as well as federal
purposes.17 In addition, some companies (and some individuals) may ben-
efit by the option provided in new sections 48-7-21(b)(12) and 48-7-39."
Essentially, these provisions permit taxpayers to elect, for property
placed in service during tax years ending prior to March 11, 1987, to con-
tinue depreciation utilizing the same method previously utilized for such
property for Georgia tax purposes, or instead to switch to the method
that has been utilized for federal tax purposes.9

B. Effect on Use of Net Operating Loss Carryovers

Although the purpose of the 1987 legislation was to update and con-
form Georgia's income tax code to the current Internal Revenue Code,
the Act has some interesting and perhaps uncontemplated side effects,
and leaves some issues unresolved. One such item concerns the effect the
changes may have on the use of net operating loss carryovers for Georgia
income tax purposes, especially carryovers of net operating losses in-
curred during 1976 through 1979.

Prior to 1976, taxpayers could carry forward and utilize net operating
losses for only five years."0 In 1976, Congress amended the Internal Reve-
nue Code to extend the carryover period to seven years." That change
was not retroactive, however, and losses for prior years continued to have
only a five year carryforward period."

In 1981, Congress again amended federal law to extend the carryover

13. O.C.G.A. § 48-7-27(a)(1),
14. Id. § 48-7-27(b)(3).
15. O.C.G.A. § 48-7-27(b)(3) was amended to read as follows: "(3) There shall be added

to taxable income any income taxes imposed by any tax jurisdiction except the State of
Georgia to the extent deducted in determining federal taxable income." Id. (emphasis
added).

16. O.C.G.A. § 48-7-21(b)(2) (Supp. 1988).
17. Id.
18. Id. §§ 48-7-21(b)(12) & -39.
19. Id.
20. I.R.C. § 172(b)(1)(B) (1954) (prior to amendment by Tax Reform Act of 1976, Pub.

L. No. 94-455, § 806, 90 Stat. 1525, 1598).
21. I.R.C. § 172(b)(1)(B) (1954) (as amended by Tax Reform Act of 1976, Pub. L. No.

94-455, § 806(a), 90 Stat. 1525, 1598).
22. Id.
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period for net operating losses to fifteen years." This time, moreover,
Congress made the change retroactive and applicable to operating losses
incurred in 1976 or later years that had not yet been utilized."'

As noted above, because the Georgia legislature stopped amending the
Georgia income tax provisions to conform to federal changes made after
1980 and instead utilized the Internal Revenue Code as it existed on Jan-
uary 1, 1981 as the starting point for calculating Georgia net taxable in-
come, the 1981 federal extension of the net operating loss carryover pe-
riod for net operating losses incurred in 1976 or later was not effective for
Georgia tax purposes. As a result, although unused net operating losses
from 1976, 1977, 1978, and 1979 remained available as net operating loss
carryovers for up to fifteen years for federal tax purposes, they "expired"
for Georgia tax purposes in 1983, 1984, 1985, and 1986, respectively.

The 1987 re-enactment of Official Code of Georgia Annotated Title 48,
Chapter 7, Article 2"2 contains no special rules relating to the use of these
net operating loss carryovers. Under current Internal Revenue Code sec-
tion 172(b)(1)(B),' however, which is now effective for Georgia as well as
federal tax purposes,' 7 taxpayers may use net operating losses incurred in
1976 or later years as net operating loss carryovers for a total of fifteen
years."8 As a result, it would appear fairly clear that any net operating
loss carryover utilized for federal tax purposes in 1987 or later years
would also be recognized for Georgia tax purposes as well, even though
the losses may have been incurred in 1976 through 1979, and would,
therefore, have "expired" for Georgia tax purposes under prior law."

23. I.R.C, § 172(b)(1)(B) (1954) (as amended by Economic Recovery Tax Act of 1981,
Pub. L. No. 97-34, § 207(a)(1), 95 Stat. 172, 224).

24. Id.
25. 1987 Ga. Laws 191.
26. I.R.C. § 172(b)(1)(B) (1986).
27.. The beginning point in calculating the Georgia taxable net income of individuals and

corporations is their adjusted gross income (for individuals) or taxable income (for corpora-
tions) determined under the Internal Revenue Code of 1986. O.C.G.A. §§ 48-7-27, -21 & 48-
1-2(14) (Supp. 1988). Georgia Department of Revenue Regulation 560-7-3-.06(3) provides:
"The procedural sequence of taxable years to which a Georgia net operating loss may be
carried back or carried over, and the number of years for which a net operating loss may be
carried back or carried over, shall be the same as provided in Section 172 of the Internal
Revenue Code ...... GA. COmP. R. & REGs. r. 560-7-3-.06(3) (1974) (emphasis added).

28. I.R.C. § 172(b)(1)(B) (1986).
29. Query whether losses incurred in 1976-79 that were utilized for federal tax purposes

during 1981 through 1986, but that could not be utilized for Georgia tax purposes in those
years because Georgia law had not been amended to conform to the federal extension of the
carryover period to fifteen years, might now be "revived" and available for use in 1987 and
later years for Georgia tax purposes. Cf. O.C.G.A. §§ 48-7-21(b)(3), (4); 48-7-27(b)(4), (5)
(1982 & Supp. 1988), which are not literally applicable. Such a position would seem to have
substantial merit under Georgia Department of Revenue Regulation 560-7-3-.06(3), which
requires the addback to the federal tax base of any net operating loss carryover deducted for
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C. Effect on Use of Shareholder Credits in Internal Revenue Code Sec-
tion 337 Transactions During 1986 When Liquidating Distributions Are
Not Received By Shareholders Until 1987

Prior to the 1987 amendments, Official Code of Georgia Annotated sec-
tion 48-7-21(b)(5)30 provided, in calculating a corporation's Georgia taxa-
ble net income, for the addback to federal taxable income of gain ex-
cluded under the old Internal Revenue Code Section 33731 (reduced by
one-half to the extent the gain represented net long-term capital gain.)3s
This gain was thus included in Georgia taxable net income of the corpora-
tion, and subject to tax at the corporate level.3s

To the extent that a corporation incurred a Georgia income tax liability
as a result of the addback of the Internal Revenue Code section 337 gain,
the Georgia code allowed the amount of such Georgia tax liability as a
credit against the Georgia income tax liability of the shareholders of the
corporation.' The shareholder credit was available, however, only in the
taxable year or years of the shareholders in which the shareholders re-
ceived the liquidating distributions from the corporation.35 The purpose
and effect of these provisions was to insure that, for state as well as fed-
eral purposes, there would still be only one level of tax on corporate asset
sales followed by liquidations; but for state tax purposes, the tax would
be at the corporate level rather than at the shareholder level on the liqui-
dation. This ensured the state's ability to collect tax on such gains real-
ized by corporations doing business in Georgia, whether the corporation's
shareholders were taxable here in their individual capacities." Those
shareholders that were taxable in Georgia could use the credit allowed for
taxes paid at the corporate level to offset their individual Georgia tax
liability on the liquidation."' It was for this reason that the state made
the credit available in the year the liquidating distributions occurred,
rather than in the year of the sale of corporate assets, because the share-
holder would recognize the gain only when the liquidating distributions
occurred, which would not necessarily be in the same taxable year as the

federal tax purposes, and the allowance, as a separate deduction, of any Georgia net operat-
ing loss calculated in accordance with its provisions. GA. COMP. R. & REGs. r. 560-7-3-.06(3)
(1974).

30. O.C.G.A. § 48-7-21(b)(5) (1982) (repealed by 1987 Ga. Laws 191).
31. I.R.C. § 337 (1954) (prior to enactment of the I.R.C. (1986) by Tax Reform Act of

1986 Pub. L. No. 99-514, 100 Stat. 2085).
32. O.C.G.A. § 48-7-21(b)(5) (1982) (repealed by 1987 Ga. Laws 191).
33. Id.
34. Id.
35. Id.
36. Id.
37. Id.
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corporate asset sales.38
As part of the 1987 amendments updating the Georgia code to conform

to the current federal rules, the legislature deleted former section 48-7-
21(b)(5) in its entirety, presumably to reflect the federal repeal of former
Internal Revenue Code section 337,9 the provision that had permitted
the nonrecognition of gains at the corporate level for federal tax purposes
prior to the Tax Reform Act of 1986. In other words, since the Internal
Revenue Code no longer excludes these gains from corporate taxable in-
come for federal tax purposes to begin with, there is no longer a need for
a state "addback" provision or a shareholder credit.

The state's elimination of these state provisions in 1987, however, may
create an unintended ambiguity concerning the treatment of situations in
which corporations made 1986 asset sales qualifying for corporate-level
nonrecognition for federal tax purposes under old Internal Revenue Code
section 337 (the allowed gain from which had to be added back to the
corporation's 1986 income for Georgia tax purposes under Official Code of
Georgia Annotated section 48-7-21(b)(5)),"' but when the liquidating dis-
tribution(s) to shareholders did not occur until 1987. 4' Are such share-
holders entitled to take the credit in 1987 for corporate-level taxes paid in
1986, notwithstanding the repeal of former section 48-7-21(b)(5)? Equity
clearly says "yes," but the legal analysis to support the credit in 1987 is
not as clear."'

D. Taxability of 1987 Refunds of Georgia Income Tax Paid in 1986 or
Prior Years When No State Tax Deduction Was Allowed

Because state income taxes are deductable for federal tax purposes in
the year when paid or accrued, ' refunds of state income taxes from prior
years are required to be included in the federal tax base (taxable income
for corporations and adjusted gross income for individuals) to the extent
that the taxes were deducted previously." As a result, taxpayers generally
must include refunds they received in 1987 or later years for taxes paid in

38. Under'former I.R.C. § 337 (1954), the liquidating distributions to shareholders could
take place up to a full year following the corporate asset sales and still qualify for nonrecog-
nition of gain at the corporate level on the asset sales.

39. I.R.C. § 337 (1954) (prior to enactment of I.R.C. (1986)).
40. O.C.G.A. § 48-7-21(b)(5) (1982) (repealed by 1987 Ga. Laws 191).
41. Such distributions could occur as long as one year after the asset sales. See supra

note 40.
42. The author has discussed this issue with one high-ranking official in the Georgia

Department of Revenue who indicated that he thought the Department would permit the
shareholder to take the credit in such a situation.

43. I.R.C. § 164(a)(3) (1986).
44. Id.
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1986 or earlier as income in the taxpayer's federal tax base in the year
they receive the refunds, to the extent that the taxpayer deducted such
taxes for federal tax purposes in earlier years."

Unlike the federal rule, however, taxpayers previously could not deduct
state income taxes for Georgia income tax purposes.' As a result, Georgia
previously allowed an adjustment to federal taxable or adjusted gross in-
come to add back to the federal tax base state taxes deducted for federal
income tax purposes, and to eliminate therefrom state tax refunds
received.'

7

Now that corporations and individuals may deduct Georgia income
taxes paid for Georgia income tax purposes as well as federal tax pur-
poses,'4 both state and federal governments may tax future refunds of
such taxes paid for 1987 and later years to the extent that the taxpayer
deducted such taxes in prior years. The state should not, however, tax
refunds taxpayers receive in 1987 or in later years of taxes they paid prior
to 1987 (when taxpayers could not deduct such taxes for Georgia tax pur-
poses) even though these refunds may be included in the federal tax base
with which the calculation of Georgia taxable net income begins.

Although there is no Georgia provision expressly allowing an adjust-
ment for such refunds of taxes paid for years prior to 1987, Official Code
of Georgia Annotated sections 48-7-21(b)(4) and 48-7-27(b)(5) 49 provide
that income, losses, and deductions that taxpayers previously used in
computing Georgia taxable income shall not again be used in computing
Georgia taxable income.50 Since prior Georgia law 8 1 required taxpayers to
add back and include in Georgia taxable net income any Georgia taxes
they paid and deducted for federal income tax purposes in prior years,
any refunds of such taxes they receive in later years would seem to be an
item of income "previously used in computing Georgia taxable income"
for which sections 48-7-21(b)(4) and 48-7-27(b)(5) should allow an adjust-
ment. Although the Revenue Department has not affirmatively proposed
a regulation specifically authorizing such an adjustment, the Department
has at least informally acknowledged to the author that such an adjust-
ment would seem appropriate.

45. Id.
46. See O.C.G.A. §§ 48-7-21(b)(2), -27(b)(3) (1982) (prior to amendment by 1987 Ga.

Laws 191).
47. This adjustment presumably was permitted under O.C.G.A. §§ 48-7-21(b)(4), -

27(b)(5) (1982 & Supp. 1988), providing that income, losses, and deductions previously used
in computing Georgia taxable income shall not again be used in computing Georgia taxable
income.

48. O.C.G.A. §§ 48-7-21(b)(2), -27(b)(3) (Supp. 1988).
49. O.C.G.A. §§ 48-7-21(b)(4), -27(b)(5) (1982 & Supp. 1988).
50. Id.
51. O.C.G.A. §§ 48-7-21(b)(2), -27(b)(3) (1982) (amended by 1987 Ga. Laws 191).
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E. Applicability of Federal Transition Rules for Georgia Tax Purposes

The Tax Reform Act of 1986," which Congress enacted October 22,
1986, made many significant changes to the Internal Revenue Code as it
previously existed. However, in many instances the changes are phased
in, modified for one or two years, or modified for specific taxpayers or
transactions. These modifications are effected in sections of the Tax Re-
form Act of 1986 governing "Effective Dates."' 3 "General Transition
Rules,"' . "Additional Transition Rules,""0 and numerous other provisions
scattered throughout the Act which technically do not amend any provi-
sions of the Internal Revenue Code itself, but do affect their application.

Under Official Code of Georgia Annotated Title 48, Chapter 7, Article
2, as re-enacted in 1987,5" the starting point in calculating the Georgia tax
liability of a corporation is "the corporation's taxable income as defined
in the Internal Revenue Code of 1986."57 For individuals, the starting
point is "the taxpayer's federal adjusted gross income, as defined in the
United States Internal Revenue Code of 1986."5" These statutory provi-
sions, if read literally and in isolation, could call into question whether
the federal transition rules and other provisions of the Tax Reform Act of
1986 that technically do not amend sections of the Internal Revenue
Code, but do modify the application of the Internal Revenue Code of
1986 for federal tax purposes, are likewise effective for Georgia income
tax purposes.

Certainly the intent of the 1987 update of the Georgia code to "con-
form" to the Internal Revenue Code was to adopt federal taxable income
or adjusted gross income, as reflected on the taxpayer's federal tax return,
as the starting point in computing Georgia taxes. For 1987 and 1988 at
least, that concept requires taking the federal transition rules into effect.
Furthermore, it is certainly arguable that, for 1987 and 1988, the "Inter-
nal Revenue Code of 1986" technically means the Internal Revenue Code
of 1986 as it applies for federal tax purposes in those years, including the
modifications resulting from the transition rules.

This conclusion is supported by the interesting wording of the defini-
tion of "Internal Revenue Code" and "Internal Revenue Code of 1986"
contained in new Official Code of Georgia Annotated section 48-1-2(14),",
defining those words to mean "The United States Internal Revenue Code

52. Tax Reform Act of 1986, Pub. L. No. 99-514, 100 Stat. 2085.
53. Id. § 203.
54. Id.
55. Id. § 204.
56. 1987 Ga. Laws 191.
57. O.C.G.A. § 48-7-21(a) (Supp. 1988).
58. Id. § 48-7-27(a).
59. Id. § 48-1-2(14).
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of 1986 provided for in federal law enacted on or before January 1,
1987." The italicized phrase represents a change from the statutory lan-
guage previously utilized in section 48-1-2(14), which referred to the In-
ternal Revenue Code "as it existed on" January 1 of the previous year."
The effect of the new statutory language (as opposed to the old) would
seem to incorporate the federal transition rules, since they clearly were
"enacted on or before January 1, 1987," and modify the application of the
Internal Revenue Code even though they did not technically "amend" the
Internal Revenue Code itself.

F. Taxation of Lump Sum Distributions from a Qualified Pension Plan

One interesting substantive change that the 1987 re-enactment makes"
that is unrelated to the simple updating of Georgia's tax code to conform
to the federal Internal Revenue Code deals with the taxation of lump-
sum distributions from a qualified pension plan. For federal income tax
purposes, when the recipient of a qualifying lump-sum distribution from
a qualified pension plan makes a five or ten year forward averaging elec-
tion,6 the taxpayer excludes the amount of the distribution from his fed-
eral adjusted gross income." The pension provisions of the Internal Reve-
nue Code then subject the distribution to a separate tax."

As discussed above, Georgia imposes its income tax on individuals
based on their federal adjusted gross income," with certain adjustments
specified in the Official Code of Georgia Annotated section 48-7-27.67 Sec-
tion 48-7-27(b)(8)6 8 provides that except for elections relating to consoli-
dated returns and subchapter S elections, all elections a taxpayer makes
for federal income tax purposes are effective for Georgia income tax pur-
poses as well."

Until now, no provision in the Georgia tax statute ever required the
taxpayer to add back to federal adjusted gross income lump-sum distribu-
tions for which a qualifying forward averaging election had been made for
federal income tax purposes, or imposed any separate tax thereon as was
done under the Internal Revenue Code. As a result, Georgia has never
technically taxed such lump-sum distributions, although the Revenue De-

60. Id. (emphasis added).
61. O.C.G.A. § 48-1-2(14) (1982) (amended by 1987 Ga. Laws 191).
62. 1987 Ga. Laws 191.
63. I.R.C. §§ 402(e)(1)(B) & -(e)(4) (1986).
64. I.R.C. §§ 402(e)(3), 62(a)(8) (formerly I.R.C. § 62(11) (1954), as amended).
65. I.R.C. § 402(e)(1) (1986).
66. O.C.G.A. § 48-7-27(a) (1982 & Supp. 1988).
67. Id. § 48-7-27(b).
68. Id. § 48-7-27(b)(8).
69. Id.
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partment stated otherwise. This was not done by regulations or other
duly promulgated administrative rule, however, only in the instructions to
the individual tax return.70

Buried in the sixty-five page bill re-enacting Title 48, Chapter 7, Article
2 of the Official Code of Georgia, to conform it to the current federal
code,71 are five and one-half lines that change this situation for tax years
ending after January 1, 1987 by expressly requiring a taxpayer to add
back such distributions in calculating Georgia taxable net income.71 For
years prior to 1987, however, such lump-sum distributions technically re-
main nontaxable under the Georgia statute.

II. OTHER LEGISLATIVE CHANGES

A. New Penalties for State Tax Evasion

Previously, willful failure to pay any tax due the state was a misde-
meanor.7 The only monetary penalty provided, however, was a maximum
of fifty percent of the amount of the underpayment if fraud was
established.

74

New Official Code of Georgia Annotated section 48-7-575 provides that
any person who willfully "evades or defeats or... attempts to evade or
defeat" any income tax, penalty, or interest in excess of $3,000 shall be
guilty of a felony. 6 This section provides punishment of one to five years
imprisonment and a fine of up to $100,000 for an individual, or $500,000
for a corporation. 7

B. Intangibles Tax Changes

The legislature also made several changes in 1987 concerning taxation
of corporate stock under the statewide Intangible Personal Property
Tax.70 An amendment to Official Code of Georgia Annotated section 48-6-
207" provides that "domesticated foreign corporation[s]" whose stock is
exempt from taxation shall include foreign corporations that are author-

70. See O.C.G.A. § 50-13-4 (1982) for procedural requirements concerning the adoption
of rules by an administrative agency. Rules not properly adopted may not be enforced by
the agency against any party. Id. § 50-13-4(d); 158 Op. Att'y Gen. 210 (1971).

71. 1987 Ga. Laws 191.
72. O.C.G.A. § 48-7-27(b)(1)(C) (Supp. 1988) (added by 1987 Ga. Laws 191, 207).
73. O.C.G.A. § 48-7-2 (1982); State v. Higgins, 254 Ga. 88, 326 S.E.2d 728 (1985).
74. O.C.G.A. § 48-7-86(f) (1982).
75. Id. § 48-7-5 (Supp. 1988).
76. Id.
77. Id.
78. O.C.G.A. § 48-6-20 (1982 & Supp. 1988).
79. Id. § 48-6-20(3.1) (Supp. 1988).
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ized to transact business and maintain their corporate headquarters in
Georgia."0 Another amendment to section 48-6-258' provides that the
"[sltock of a foreign subsidiary corporation held by a foreign parent cor-
poration whose corporate headquarters are located in this State will not
be deemed to. . . have a taxable situs in this State. 8 2 These two provi-
sions benefit corporations headquartered in Georgia but incorporated
under the laws of another state, and clearly are intended to encourage
and attract corporations to relocate their headquarters from other states
to Georgia.88

C. Confidentiality of Property Tax Records

In 1987, the legislature also amended Official Code of Georgia Anno-
tated section 48-5-314,s8 which concerns confidentiality of certain tax-
payer records in the possession of county boards of tax assessors, to pro-
vide that "[r]ecords which consist of materials containing information
gathered by personnel of the county board of tax assessors, such as field
cards," are not confidential.88 The amendment also provides that it shall
be a misdemeanor if the board of tax assessors fails to make available
records that are not confidential."

These changes dispell an ambiguity that the legislature created when it
enacted section 48-5-314 in 198687 in response to the Georgia Supreme
Court's decision in Pensyl v. Peach County."8 It now seems fairly clear
that materials, other than the tax return itself, provided by a taxpayer to
a board of tax assessors for use in assessing the taxpayer's property, are
confidential and not subject to public inspection; but materials gathered
by the staff of the board of tax assessors, such as "field cards" that reflect

80. Id. § 48-6-20(3.1)(B).
81. Id. § 48-6-25 (1982 & Supp. 1988).
82. Id. § 48-6-25 (Supp. 1988).
83. Another amendment, which is somewhat harder to justify on broader policy grounds,

provides tax exemption for stock of a foreign corporation that was, prior to January 1, 1987,
a party to a reorganization with a Georgia corporation under the Regional Interstate Bank-
ing Law. O.C.G.A. § 48-6-22(16) (Supp. 1988). This amendment had the effect of exempting
from Georgia intangibles taxation stock of First Wachovia Corporation, which was a party to
a merger with First Atlanta Corporation in 1985. The section was amended again in 1988 to
exempt similar mergers during 1986. Id.

84. O.C.G.A. § 48-5-314 (Supp. 1988).
85. Id. § 48-5-314(a)(2).
86. Id. § 48-5-314(a)(3).
87. Id. § 48-5-314 (Supp. 1986).
88. 252 Ga. 450, 314 S.E.2d 434 (1984). For a discussion of the court's decision in Pensyl

v. Peach County, and its implications, see Coason, State and Local Taxation, 37 MEncE L.
REv. 361, 369-70 (1985). For a discussion of the ambiguity in O.C.G.A. § 48-5-314 as origi-
nally enacted, see Coalson, State and Local Taxation, 38 MERcER L. REv. 337, 339-41
(1986).
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the results of property inspections by the assessing officials, are not confi-
dential and must be made available for public inspection.

III. RECENT GEORGIA TAX CASES OP NOTE

A. Interest on Property Tax Refunds

In Eastern Air Lines, Inc. v. Fulton County,"' the court of appeals held
that a taxpayer was permitted to recover interest on a local property tax
refund even though Official Code of Georgia Annotated section 48-5-
380,"0 the statutory provision authorizing claims for refund of local taxes,
does not expressly provide for such interest. 1 The court of appeals held
that a claim for refund of local taxes alleged to have been erroneously or
illegally collected is a liquidated claim on which prejudgment interest is
recoverable at the rate of seven percent per annum from the date the
claim becomes due until the date of recovery.2

The court expressly rejected the county's contention that the doctrine
of sovereign immunity protected it against a claim for interest on tax re-
funds in the absence of express statutory authority for payment of this
interest, such as appears in Official Code of Georgia Annotated section
48-2-35" concerning state tax refunds.4 The court also rejected the
county's contention that the claim did not become "due," and hence in-
terest would not begin to accrue, until a decision to approve the refund
was reached either by the taxing authority or some other appropriate ap-
peals tribunal." The court of appeals, however, did conclude that the re-
fund did not become "due" or liquidated in nature prior to the date the
refund claim was filed with the local authorities. 6 As a result, interest
was allowed only from the date of the refund claim, and not from the
date of the original overpayment of tax, as is expressly authorized for
state tax refunds under section 48-2-35.

B. Nonresident Contractors

In George C. Carroll Construction Co. v. Langford Construction Co.,'1

89. 183 Ga. App. 891, 360 S.E.2d 425 (1987), cert. denied, 183 Ga. App. 906 (1987).
90. O.C.G.A. § 48-5-380 (1982).
91. 183 Ga. App. at 892, 360 S.E.2d at 427. Cf. O.C.G.A. § 48-2-35 (1982), the provision

governing refunds of state tax overpayments, which does expressly provide for the payment
of interest on such refunds.

92. 183 Ga. App. at 891-92, 360 S.E.2d at 427; see O.C.G.A. §§ 7-4-2 & -15 (1982).
93. O.C.G.A. § 48-2-35 (1982).
94. 183 Ga. App. at 892, 360 S.E.2d at 427.
95. Id. at 893, 360 S.E.2d at 427-28.
96. Id. at 894, 360 S.E.2d at 427.
97. 182 Ga. App. 258, 355 S.E.2d 756 (1987).
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the court of appeals affirmed the grant of a motion for summary judg-
ment dismissing the claim of a subcontractor against the prime contractor
under two construction contracts."8 The subcontractor was an Alabama
corporation that had not complied with the nonresident contractor bond-
ing requirements of Official Code of Georgia Annotated section 48-13-
32.0 The court held that dismissal of the action was proper under section
48-13-37,100 which provides that a nonresident contractor that fails to
comply with the registration, bonding, and other requirements of the
nonresident contractor rules contained in section 48-13-30111 forfeits its
right to maintain an action to recover on the contract.

Furthermore, the court held that summary dismissal of the action was
proper even though (i) the plaintiff had registered with the Secretary of
State and obtained a certificate of authority to do business in Georgia;10 2

(ii) the plaintiff had a registered office and registered agent in Georgia;108

and (iii) the plaintiff had in fact complied with all Georgia tax and license
laws and had been audited several times by the state.104 The court appar-
ently concluded that as a matter of law the plaintiff's status as a "foreign
corporation" (because it was incorporated in Alabama) 1 "s automatically
made it a "nonresident" contractor for purposes of the nonresident con-
tractor rules, 1" rather than viewing that determination as a factual issue
or even a legal question that might be influenced by factors such as the
existence of an office in Georgia, or other factors beyond the simple fact
of incorporation in another state. Once it determined that the plaintiff
was a nonresident contractor, however, the court then summarily held
that failure to comply with the separate registration and bonding require-
ments under the nonresident contractor statute absolutely precluded any
right to maintain any action to recover on the contract, including a claim
under quantum meruit for work already performed! 07

98. Id. at 261, 355 S.E.2d at 758.
99. O.C.G.A. § 48-13-32 (1982).

100. Id. § 48-13-37.
101. Id. §§ 48-13-30, -38 (1982 & Supp. 1988).
102. 182 Ga. App. at 259, 355 S.E.2d at 757. See O.C.G.A. § 14-2-310 (1982).
103. 182 Ga. App. at 259, 355 S.E.2d at 756. See O.C.G.A. § 14-2-317 (1982).
104. 182 Ga. App. at 259, 355 S.E.2d at 756.
105. See O.C.G.A. § 48-1-2(11) (1982 & Supp. 1988).
106. O.C.G.A. § 48-13-31 (1982).
107. The court expressly held that registration of a foreign corporation with the Secre-

tary of State, as required by O.C.G.A. § 14-2-310 (1982), did not relieve one found to be a
nonresident contractor from the requirements of O.C.G.A. §§ 48-13-30 to -38. 182 Ga. App.
at 260-61, 355 S.E.2d at 758.
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C. Taxes on Imported Wines and Spirits

In Heublein, Inc. v. State 108 the Georgia Supreme Court upheld cer-
tain taxes imposed by the legislature in 1985109 upon the importation of
distilled spirits and wines into the State of Georgia as constitutional. 10

The effect of the importation tax is to impose total taxes on imported
spirits and wines that are twice the amount of tax imposed on similar
items produced in Georgia.'

The new tax structure utilizing the import tax was adopted after the
United States Supreme Court's 1984 decision in Bacchus Imports, Ltd. v.
Dias."' This decision made it fairly clear that Georgia's old alcoholic bev-
erages statute, which simply imposed tax on domestically produced prod-
ucts at one-half the rate applicable to products not produced in Georgia,
was unconstitutional under the commerce clause of the United States
Constitutionls because it discriminated against interstate commerce. 1

Although the new "import tax" has precisely the same effect as the for-
mer tax's simple rate differential, the Georgia Supreme Court has now
upheld the tax based on the Twenty-First Amendment"" power of states
to regulate the importation of alcoholic beverages into the state.' The
United States Supreme Court declined to hear the appeal in Heublein 17

D. Failure to Follow Proper Appeals Procedure

In Roy E. Davis & Co. v. Department of Revenue,s the taxpayer filed
a Form ST-1 with the Department of Revenue to register as a dealer for

108. 256 Ga. 578, 351 S.E.2d 190, appeal dismissed, 107 S. Ct. 3253 (1987).
109. 256 Ga. at 584, 351 S.E.2d at 195.
110. All distilled spirits and alcohol, whether produced in Georgia or elsewhere, are sub-

ject to the tax imposed by O.C.G.A. § 3-4-60(1) (Supp. 1988) upon the first sale, use, or final
delivery within Georgia. O.C.G.A. § 3-4-60(2) (Supp. 1988) then goes on, however, to impose
an additional tax, equal in amount, on the act of importing such items into the state. Thus,
the importation tax applies to goods produced elsewhere but not those produced in Georgia,
subjecting distilled spirits and wines produced elsewhere and brought into Georgia for sale,
use, or distribution to twice the tax burden borne by the same items produced in Georgia.

111. O.C.G.A. § 3-4-60(2) (Supp. 1988).
112. 468 U.S. 263 (1984).
113. U.S. CONST. art, I, § 8.
114. For a discussion of the application of the United States Supreme Court's Bacchus

Imports decision to the former Georgia tax, and the legislature's response, see Coalson,
State and Local Taxes, 37 MERCER L. REv. 361, 367-68 (1985).

115. U.S. CONST. amend. XXI, § 2 provides: "The transportation or importation into any
State ... for delivery or use therein of intoxicating liquors, in violation of the laws thereof,
is hereby prohibited."

116. 256 Ga. at 579, 351 S.E.2d at 191.
117. 107 S. Ct. 3253 (1987) (appeal dismissed).
118. 256 Ga. 709, 353 S.E.2d 195 (1987).
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sales tax purposes, but did not provide information required by the form
concerning the social security numbers and home addresses of owners or
corporate officers.'19 The Revenue Department refused to issue the certif-
icate of registration. 120 The company then sought an administrative hear-
ing with the Revenue Department, but was refused."2' The company then
filed an action for declaratory judgment in superior court under Official
Code of Georgia Annotated section 50-13-10,112 which expressly autho-
rizes the use of a declaratory judgment action to challenge the "validity of
any rule . . . when it is alleged that the rule or its threatened application
interferes with or impairs the legal rights of the petitioner." '

The superior court granted summary judgment to the Department of
Revenue.12 4 The company then filed a direct appeal to the Georgia Su-
preme Court under the court's jurisdiction to hear appeals in declaratory
judgment actions.'2 5

The supreme court dismissed the appeal as improperly filed.'12  The
court said that although Revenue Department Form ST-1 is referred to in
a formal Department of Revenue Regulation,' 27 was not itself a formal
"agency rule," but, rather, is simply an "interpretative rule."" ' As a re-
sult, the court said that, notwithstanding the statutory language of sec-
tion 50-13-10 authorizing declaratory judgment actions to challenge the
"validity of any rule,"' 2' the company had no right to maintain a declara-
tory judgment action with respect thereto.8 0 That being the case, the
court said, the taxpayer's appeal to superior court was actually not an
action for declaratory judgment at all, but rather was an appeal of an
agency decision pursuant to section 50-13-19.' s' The court said such ap-
peals are not proper subjects for direct appeal, but must be pursued via
the discretionary appeal procedures of section 5-6-35.2 Since the com-
pany failed to follow the proper appeal procedure, the appeal was
dismissed.

119. Id. at 710, 353 S.E.2d at 195.
120. Id.
121. Id. See O.C.G.A. § 50-13-12 (1986).
122. 256 Ga. at 710, 353 S.E.2d at 195; see O.C.G.A. § 50-13-10 (1986).
123. O.C.G.A. § 50-13-10 (1986).
124. 256 Ga. at 710, 353 S.E.2d at 196.
125. See GA. CONST, art. VI, § 6, III; O.C.G.A. § 5-6-34 (1982 & Supp. 1988).
126. 256 Ga. at 711-12, 353 S.E.2d at 197.
127. See GA. Comp. R. & REGs. r. 560-12-3-.02 (1980).
128. 256 Ga. at 711, 358 S.E.2d at 197.
129. O.C.G.A. § 50-13-10(a) (1982) (emphasis added).
130. 256 Ga. at 711-12, 353 S.E.2d at 197.
131. O.C.G.A. § 50-13-19 (1986).
132. Id. § 5-6-35.
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E. Need to Appeal Denial of Tax Refunds Even Though Other Litiga-
tion Affecting Ultimate Right to Recover is Still Pending

Another decision underscoring procedural hazards in the state and local
tax arena is Gwinnett Federal Savings & Loan Association v. City of
Buford.88 In that case, the taxpayer, Gwinnett Federal Savings & Loan
Association, filed timely claims for refund'" of bank share taxes' paid to
the City of Buford for 1981 through 1983.3'e These claims were made on
November 1, 1984, apparently on a protective basis to avoid the passage
of the three-year limitations period within which refunds of the 1981
taxes could be claimed.18 Both parties apparently recognized that the
taxpayer's ultimate right to recover any portion of the claimed refunds,
and the determination of its proper tax liability, depended on the final
resolution of an appeal by another taxpayer then pending before the
United States Supreme Court. 38 Nevertheless, the City denied Gwinnett
Federal's refund claims.8 9 Although Gwinnett Federal, by letter, reiter-
ated its intent to pursue the refund claims once the Supreme Court had
resolved the method by which the tax should be calculated, it did not file
suit until April 1986, following the decision by the United States Su-
preme Court that finally established the principle upon which the refund
should be granted.1 40

The superior court dismissed Gwinnett Federal's refund action, and the
court of appeals affirmed. Under Official Code of Georgia Annotated
section 48-5-380(b),' 42 an appeal to superior court from the denial of a
claim for refund of local taxes must be filed within one year from the
denial of the refund. The court of appeals rejected the argument that the
bank's cause of action did not accrue until after the United States Su-
preme Court's decision that finally controlled its right to the requested
refund.'48 The court of appeals said the right to appeal, and the cause of
action, accrued upon the denial of the refund claim by the city.'" Under
section 48-5-380(c)',4 no action could be maintained on account of the

133. 185 Ga. App. 200, 363 S.E.2d 597 (1987).
134. See O.C.G.A. § 48-5-380 (1982).
135. See O.C.G.A. § 48-6-90 (1982).
136. 185 Ga. App. at 200, 363 S.E.2d at 597.
137. See O.C.G.A. § 48-5-380(b) (1982).
138. First Nat'l Bank v. Bartow County Bd. of Tax Assessors, 470 U.S. 583 (1985).
139. 185 Ga. App. at 201, 363 S.E.2d at 598.
140. Id.
141. Id. at 200, 363 S.E.2d at 597.
142. O.C.G.A. § 48-5-380(b) (1982).
143. 185 Ga. App. at 202, 363 S.E.2d at 598.
144. Id.
145. O.C.G.A. § 48-5-380(c) (1982).
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refund more than one year following the denial of the refund claim unless
the period was extended in writing between the taxpayer and the gov-
erning authority of the taxing jurisdiction. The Court found this require-
ment had not been satisfied by the taxpayer's unilateral notification to
the city by letter that it intended to pursue the refunds following resolu-
tion by the Supreme Court of the remaining issues concerning the proper
calculation of the taxes."1 6 The court of appeals concluded that there was
insufficient evidence to raise an issue of fact whether the City had agreed
to extend the period within which the denial of the refund claim could be
appealed; therefore, the court said that the appeal filed more than one
year following the denial was properly dismissed as untimely filed.14

7

F. Taxpayer Entitled to Challenge Legality of Methodology Used to
Assess Property for Property Tax Purposes Even Though Property Not
Assessed in Excess of Fair Market Value

In Vann v. DeKalb County Board of Tax Assessors,' 4  the taxpayer
was the owner of residential property in DeKalb County. He appealed his
1986 property tax assessment to the local board equalization,' contend-
ing that (i) prior to 1986 his property was appraised as to fair market
value for tax purposes using a combination of methods of evaluation, in-
cluding actual inspection by trained appraisers (ii) in 1986, the local
board of tax assessors adopted a new appraisal method that had the effect
of increasing or decreasing the fair market value of any given piece of
residential property by reference to the average sales price of other prop-
erty within the same geographic area, without reference or adjustment for
factors specific to the individual parcels such as actual improvements or
damages sustained by individual pieces of property, property location,
etc.; and (iii) this new method of assessment was improper and
unconstitutional."50

The taxpayer and the local board of tax assessors stipulated to the fair
market value of the taxpayer's property, and the superior court entered
an order confirming the fair market value of the taxpayer's property as
stipulated."15 The superior court then dismissed that portion of taxpayer's
appeal demanding that his assessment be equalized and his property be
uniformly appraised and assessed, considering these demands as "moot"
in view of the stipulation to fair market value.' 5

2 Furthermore, the supe-

146. 185 Ga. App. at 202-03, 363 S.E.2d at 599.
147. Id.
148. 186 Ga. App. 208, 367 S.E.2d 43 (1988).
149. See O.C.G.A. § 48-5-311 (1982 & Supp. 1988).
150. 186 Ga. App. at 208, 367 S.E.2d at 45.
151. Id.
152. Id.
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rior court refused to consider the taxpayer's objections to the legality of
the board's new methodology for assessing property."'

The court of appeals reversed the dismissal of the portions of the tax-
payer's appeal challenging the constitutionality and legality of the meth-
ods used in appraising his property for taxation. The board of tax asses-
sors had contended that the appropriate remedy was not to allow the
taxpayer to challenge the methods generally, but "merely to reduce tax-
payer's property assessment to the same proportion of fair market value
that has been applied generally to similar properties."' In other words,
the board apparently agreed that the taxpayer could obtain individual
equalization relief on his assessment if he showed that his property was in
fact assessed at a higher ratio of fair market value than other properties.
The board contended, however, that because it was stipulated that his
property was not assessed in excess of its fair market value, and because
he could obtain individualized equalization relief if he could prove that
other similar properties were assessed based on a lower ratio to fair mar-
ket value, the taxpayer could not maintain the broader challenge to the
methodology used by the board in assessing his property and that of
other taxpayers. "

The Department of Revenue, as a co-appellee with the local board of
tax assessors (presumably because a portion of the property tax goes to
the state), " 6 agreed with the board of tax assessors, and asserted that
"current precedent provides tax assessors with the authority 'to use any
methodology to arrive at their values as long as they reach fair market
value on appraisal.' "107

The court of appeals rejected these arguments, however, and said that
the taxpayer was entitled to maintain his action challenging the legalilty
of the method of assessment used by the board.15 The court said that:

It is obvious that appellant will be called upon to pay any tax assessed
against him in the coming years, and that the board will continue to use
its current method of property value determination, in the foreseeable
future, unless compelled to do otherwise .... [Tihis case belongs to
that narrow class of cases where reducing appellant's assessment will not
automatically moot the appellant's constitutional challenge.15'

Although the Vann case may, upon first reading, seem inconsistent

153. Id. at 213, 367 S.E.2d at 48.
154. Id. at 212, 367 S.E.2d at 48.
155. Id.
156. See O.C.G.A. § 48-5-8 (1982).
157, 186 Ga. App. at 213, 367 S.E.2d at 48 (emphasis added by court of appeals).
158. Id., 367 S.E.2d at 48-49.
159. Id., 367 S.E.2d at 49.
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with prior decisions' s rejecting taxpayer challenges to the methodology
used to assess their property for tax purposes, it really is not inconsistent.
Those prior decisions did not hold that taxpayers could never challenge
the legality of the methods utilized to assess their property; rather, they
simply held that the uniformity of taxation clause '0 in the Georgia Con-
stitution does not, in and of itself, necessarily require that the same
methodology be utilized to assess all property.

The Vann decision recognizes that taxpayers may in appropriate cases
raise issues concerning the legality of the particular methodology or pro-
cedures used to assess their property. The decision properly holds that
such challenges are not subject to dismissal merely because the use of the
alleged illegal methodology is not shown to have resulted in an overas-
sessment of the property for that particular year, or because the taxpayer
may be entitled to a reduction in the assessed value of the property if the
taxpayer can show that it is overassessed vis-a- vis other similar property
in the county. Instead, the Vann decision properly recognizes a continu-
ing interest and right of taxpayers to have their property assessed for tax
purposes through lawful and proper methods and procedures, and refuses
to permit taxing authorities to limit the judicial inquiry to the end result
of the assessment process, while avoiding scrutiny of the process itself.

G. County Tax Assessors Could Not Reassess Property Upon Which
Taxpayer Had Been Paying Taxes as Unimproved Property, Even
Though Improvements Had in Fact Been Made to the Property Without
the Knowledge of the Assessors

In 1986, the Fayette County Board of Tax Assessors discovered that
certain real property upon which Georgia Utilities Company (GUC) had
been paying taxes as unimproved property had in fact been improved in
1981.12 As a result, the assessors issued new notices of higher assessments
on the property for tax years 1981 through 1985, reflecting the additional
value of the improvements.' s3

In Fayette County Board of Tax Assessors v. Georgia Utilities Co.,'1 64

the court of appeals held the reassessments improper.165 Although local
assessors are authorized to make belated assessments for which no re-

i60. See, e.g., Rogers v. DeKalb County Bd. of Tax Assessors, 247 Ga. 726, 279 S.E.2d
223 (1981); Chilivis v. Backus, 236 Ga. 88, 222 S.E.2d 371 (1976); Wade v. Ray, 234 Ga. 234,
214 S.E.2d 923 (1975).

161. GA. CONST. art. VII, § 1, para. III.
162. Fayette County Bd. of Tax Assessors v. Georgia Utilities Co., 186 Ga. App. 723, 723,

368 S.E.2d 326, 326 (1988).
163. Id.
164. 186 Ga. App. 723, 368 S.E.2d 326 (1988).
165. Id. at 724, 368 S.E.2d at 327.
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turns have been filed,"" there was no authority for reassessment of real
property after an initial assessment of that property had been made and
the taxpayer had paid the tax based upon this initial assessment.167 The
fact that the taxpayer had failed to notify the assessors that the property
had been improved and that the property had therefore erroneously been
assessed as unimproved realty did not change this result.s"

166. Garr v. E.W. Banks Co., 206 Ga. 831, 59 S.E.2d 400 (1950) and Colvard v. Ridley,
219 Ga. 361, 133 S.E.2d 364 (1963) (permitting late assessments by local boards of tax asses-
sors when there had been no prior assessment of the property in question).

167. Compare Unofficial Opinion, 183 Op. Att'y Gen. 245 (1969) (reaching the same re-
sult as the court of appeals in the Georgia Utilities case).

168. 186 Ga. App. at 724, 368 S.E.2d at 327.


