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I. INTRODUCTION

The survey period witnessed a large number of interesting and sometimes amusing developments in almost all facets of Georgia real estate
law. While in some instances new ground was covered, in most cases the
developments simply extended or varied established trends. The authors
sample, in the following pages, some of the more interesting
developments.
II.

NEIGHBORING LANDOWNERS

For thirty years, Messrs. Willis and Maloof peacefully coexisted as
next-door neighbors. The unfortunate death of a tree spelled the death of
their neighborliness and sparked the litigation that presented the Georgia
Court of Appeals the issue, apparently one of first impression in Georgia,
of ownership and control over a tree situated on the boundary line between separately owned contiguous tracts.' Not surprisingly, in Willis v.
Maloof2 the court of appeals adopted for "party trees" the Georgia rule
applicable to "party walls": each adjoining landowner owns in severalty
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1. Willis v. Maloof, 184 Ga. App. 349, 361 S.E.2d 512 (1987).
2. Id. at 349, 361 S.E.2d at 512.
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the portion of the tree that rests upon his/her property, each has an easement for support from the other," and each has a duty to maintain the
tree, take reasonable steps to guard against any hazardous condition the
tree may pose, and not unreasonably injure or destroy the tree.' While
the court of appeals explicitly rejected the notion that neighboring landowners own a boundary tree as tenants in common, the court also noted
that the distinction between a tenancy in common and ownership in severalty is meaningful in the context of the right to exclusive use, but is
meaningless with regard to the duty of maintenance, the issue in Willis,
by so noting, the court relegated the distinction to the realm of dictum.
The court of appeals' excursion into the world of "party walls" and
"party trees" left the authors curious about the rules applicable to "party
animals" (of the four-legged variety). The Georgia Supreme Court
obliged, to some extent, with its discussion in Dawson v. Wade' of dams
built by beavers, one of the many species of "party animals." At issue was
whether two neighboring landowners gained prescriptive rights to the
continued existence of a pond of sorts that for more than twenty years
existed on both properties, when the existence of the pond was attributable to a series of beaver-built dams lying in the segment of a creek that
separated the adjoining tracts.7 In ruling on the issue, the lower court
held that prescriptive rights do indeed vest in such circumstances, that
both landowners lost their right to the natural flow of the creek, and that
both acquired prescriptive easements to flood one another's lands." The
supreme court reversed. The court found inapposite its prior holding in
Brown v. Tomlinson s which involved a group of neighboring riparian
owners who constructed a dam for the purpose of creating a pond, a portion of which flooded Brown's land.10 While the dam itself was not on
Brown's property, the supreme court reasoned that over the course of the
pond's existence, about twenty-three years, Brown gained by prescription
the right to maintain the accumulated water on his land, and that to hold
otherwise would lead to what in many instances would be an "injustice"-allowing "a lower riparian to drain a lake which has existed for
more than twenty years and which an upper riparian has used and relied
upon."" In distinguishing Brown, the court in Dawson stated, without
3. Id. at 349, 361 S.E.2d at 513 (citing Wilensky v. Robinson, 203 Ga. 423, 47 S.E.2d
270 (1948) & Robinson v. Clapp, 65 Conn. 365, 32 A. 939 (1895)).
4. Id.
5. Id. at 351, 361 S.E.2d at 514.
6. 257 Ga. 552, 361 S.E.2d 181 (1987).
7. Id. at 552, 361 S.E.2d at 182.
8. Id. at 553, 361 S.E.2d at 183.
9. 246 Ga. 513, 272 S.E.2d 258 (1980).
10. Id. at 513, 272 S.E.2d at 258.
11. Id. at 515, 272 S.E.2d at 260.
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citation to prior authority, that the Brown dam had been erected through
a "human agency" with the consent of the affected riparian owners.12 In a

well reasoned and powerful dissent, Justices Gregory and Bell rejected
the "human agency" distinction; they likened the beaver dam to a mountain stream dammed by a landslide to form a lake and reasoned that in
such a case, as well as in Dawson, after passage of the requisite time period, prescriptive rights vest in the continuing existence of the lake and,
consequently, the dam.' 8
III. USURY
In Rubloff-N.E. Expressway Limited Partnershipv. CardinalFederal

Savings Bank,"' Judge Charles A. Moye of the United States District
Court for the Northern District of Georgia applied the Georgia usury
statute's requirement that the rate of interest being charged be expressed
in simple interest terms s to the context of wraparound loans.16 The Gen12. 257 Ga. at 554, 361 S.E.2d at 183.
13. Id. at 555, 361 S.E.2d at 184 (Gregory & Bell, JJ., dissenting).
14. Rubloff-N.E. Expressway, Ltd. Partnership v. Cardinal Fed. Say. Bank, No. C862180A (N.D. Ga. July 2, 1987) (order).
15. O.C.G.A. § 7-4-2(a)(1) (Supp. 1988). The federal court's discussion of the usury issue
obviously does not settle it under Georgia law. Judge Moye found the issue to be one of first
impression under Georgia law, with regard to which there existed substantial ground for
differences of opinion and, therefore, certified his order for immediate appeal in the hope of
having the United States Court of Appeals certify the issue to the Georgia Supreme Court
for resolution. Rubloff, No. C86-2180A, slip op. at 1 (N.D. Ga. July 2, 1987). Unfortunately,
prior to reaching the Georgia Supreme Court, the Rubloff case was dismissed because of the
amendment to the Georgia usury statute, as explained at infra note 20. The statute provides
in relevant part:
Notwithstanding the provisions of other laws to the contrary, except Code Section
7-4-18, the parties may establish by written contract any rate of interest, expressed in simple interest terms as of the date of the evidence of the indebtedness,
and charges and any manner of repayment, prepayment, or, subject to the provisions of paragraph (1) of subsection (b) of this Code section, acceleration, where
the principal amount involved is more than $3,000.00 but less than $250,000.00 or
where the lender or creditor has committed to lend, advance, or forbear with respect to any loan, advance, or forbearance to enforce the collection of more than
$3,000.00 but less than $250,000.00.
O.C.G.A. § 7-4-2(a)(1)(A) (Supp. 1988). The exemption of loans in excess of $250,000 resulted from a survey period amendment to the statute, discussed infra in the text.
16. The Rubloff order contained an instructive discussion of wraparound loans: The
wraparound lender takes a subsequent subordinate mortgage (the "Wraparound Mortgage")
secured by real property upon which there exists an outstanding and unsatisfied first mortgage. The Wraparound Mortgage differs in form from a conventional second mortgage in
two primary aspects. First, the stated principal of the wraparound loan is the combined
total of the funds actually provided by the lender to the borrower and the outstanding unsatisfied principal amount of the underlying first mortgage (the "Wrapped Principal"). Sec-

340

MERCER LAW REVIEW

[Vol. 40

eral Assembly's subsequent amendment of the simple interest expression
requirement, exempting from its purview all loans having an original
principal amount of more than $250,000 rendered Rubloff less important.1 7 Nonetheless, Rubloif continues to offer important guidance to
lenders making loans of less than the threshold $250,000. The essence of
the decision is that the rate of interest ordinarily expressed in wraparound loans-the rate that the borrower pays on the combination of the
funds that the wraparound lender advances and the balance of the
"wrapped" or prior loan or loans-is not the "simple interest rate" required by the usury law.18 Rather, the "simple interest" requirement
mandates that wraparound loans to which it applies must contain an expression of the rate of interest that the wraparound lender is to earn on
the funds actually advanced.
The General Assembly's amendment to the usury statute, possibly
prompted by Rubloif, states:
Where the principal amount is $250,000.00 or more, or the lender or
creditor has committed to lend, advance, or forbear with respect to any
loan, advance, or forbearance to enforce the collection of $250,000.00 or
more, the parties may establish by written contract any rate of interest,
expressed in simple interest terms or otherwise, and charges to be paid
by the borrower or debtor.19

This well advised legislative measure has partially eliminated from the
Georgia legal landscape a trap for unwary lenders.20 It has also obviated
ond, the agreement between the lender and the borrower provides that a portion of the
interest charged on the Wrapped Principal is to be used for payment of the first mortgage
obligations. In situations in which the lender is a third party and has not assumed any
obligation for payment of the underlying wrapped debt, other than acting as a conduit for
the borrower's payments on the underlying debt, the court believes that in substance the
loan cannot be distinguished from a conventional subordinate mortgage securing a loan in
the amount of the funds actually advanced. The court believes that the only value of the
wrap technique is to inflate the stated principal and deflate the stated interest rate in an
attempt to avoid interest ceilings imposed by some usury laws. Rubloff, No. C86-2180A, slip
op. at 4.
17. O.C.G.A. § 7-4-2(a)(1) (Supp. 1988).
18. Rubloff, No. C86-2180A, slip op. at 12.
19. O.C.G.A. § 7-4-2(a)(1) (Supp. 1988).
20. Id. § 7-4-2(a)(1)(B). In response to the amendment, Judge Moye dismissed the
Rubloff case. Rubloff-N.E. Expressway Ltd. Partnership v. Cardinal Fed. Say. Bank, No.
1:86-CV-2180-CAM (N.D. Ga. June 24, 1988) (order). The district court reasoned that the
loan in Rubloff exceeded the threshold $250,000 and that under Georgia law forfeitures and
penalties-the remedies sought by Rubloff-N.E. Expressway Limited Partnership in this

case-"are not favored, and therefore legislation giving relief from such penalties shall be
construed as having retrospective application unless legislation expressly provides otherwise." Id. slip op. at 3 (citing Southern Discount Co. v. Ector, 246 Ga. 30, 268 S.E.2d 621
(1980)). Judge Moye explained that since the Limited Partnership's right to the foreclosure
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the need, in the case of most loans, for the now commonplace "Agreements With Regard to Interest and Charges," which are designed to clarify the "simple rate of interest" being charged, and should significantly
simplify the "usury exception" commonly found in enforceability opinions that borrowers' counsel ordinarily furnish lenders in commercial loan
closings.
IV.

LANDLORD AND TENANT

Noteworthy lease-related litigation was unusually plentiful during the
survey period. Four cases merit special attention. The first, Bentley-Kessinger, Inc. v. Jones,"'gave rise to a perplexing debate among some of the
Georgia Supreme Court justices, but, nonetheless, has a rather straightforward message: if a landlord wishes to hold his tenant liable for the
excess of post-eviction rent over the proceeds of reletting the leased
premises, the lease should so state in excrutiatingly clear language. The
lease in the case contained a paragraph providing that "rent will continue
to accrue even after default and repossession of the premises""2 and that
"'[pursuit of any of the [enumerated] remedies by either party, shall not
preclude pursuit of any other remedies provided by law, nor shall pursuit
of any remedy herein provided constitute a forfeiture or waiver of any
rights, rents, or other things due hereunder ....
, ,,23 Upon Bentley-Kessinger, Inc.'s failure to pay rent under the lease, its landlords brought
dispossessory proceedings, received an award of possession of the premises, and evicted Bentley-Kessinger.2 ' The landlords then sought to collect not only the rent that was past due at eviction, but also the posteviction past due rent.
Both Judge Sognier, writing the majority opinion, and Judge Carley,
who authored one of the dissenting opinions, appear to have agreed that,
as a general matter, lease provisions creating post-eviction rent liability
for tenants are enforceable; the judges differed, however, on the standard
to be applied in measuring the sufficiency of such lease provisions. In the
opinion of the majority, the general common law rule in Georgia is that
"an eviction and subsequent reentry and possession of the premises by
the landlord terminates the lease" and, therefore, since the collection of
post-eviction rent is in derogation of the common law rule, a lease provision allowing such collection need contain a clearer expression of such
requested had not vested, the retroactive application of the statutory amendment did not
violate the Georgia constitution. Id. slip op. at 3-5.
21. 186 Ga. App. 466, 367 S.E.2d 317 (1988).
22.
23.
24.

Id. at 467, 367 S.E.2d at 318 (summarizing but not quoting the lease provision).
Id. at 468, 367 S.E.2d at 318 (quoting the lease).
Id. at 466, 367 S.E.2d at 317.
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intent than contained in the Bentley-Kessinger lease.25 Judge Carley, on
the other hand, disagreed with the majority's formulation of the general
rule in Georgia, citing the Georgia Supreme Court's 1981 holding in
6
Metro Management Co. v. Parker"
that a landlord need not terminate a
lease as a prerequisite to instituting dispossessory proceedings in which
the grounds for dispossession are failure to pay rent.2 Judge Carley believed that the language in the Bentley-Kessinger lease authorized the
landlords to regain possession of the premises without terminating the
lease and, therefore, to collect post-eviction rent, as reduced by the proceeds of reletting. The majority was not unmindful, however, of the implications of Metro Management; in its view, Judge Carley's reliance on
Metro Management was misplaced because the issue in Metro Management was not whether repossession ordinarily terminates a lease but,
"whether the termination of a lease is a condition precedent to the institution of dispossessory proceedings . . . where possession of the premises
is sought on the basis of non-payment of rent ... ."'I In essence, the
majority took the position, correctly it would appear, that the two postulates-repossession terminates a lease, and termination is not a prerequisite to the institution of dispossessory proceedings-are not logically inconsistent. In any event, whether one sides with the majority or the
dissent, from the practitioner's view point, clear drafting of the pertinent
lease provisions will obviate the need to partake further in the debate.
The court of appeals appears to have been somewhat hasty in Regional
Pacesetters,Inc. v. Eckerd Drugs of Georgia, Inc.,29 holding that a general provision in a sublease granting to the subtenant all of the tenant's
rights and privileges under the master lease did not serve to vest in the
25. Id. at 467, 367 S.E.2d at 318 (citing W. James Wilson & Assoc. v. Kelley, 143 Ga.
App. 271, 272, 238 S.E.2d 270, 271 (1977)).
26. 247 Ga. 625, 278 S.E.2d 643 (1981).
27. 186 Ga. App. at 468-69, 367 S.E.2d at 319 (Carley, J., dissenting). The dissent quoted
the following language from Metro Management to bolster its position:
If the ground for dispossession is non-payment of rent, [O.C.G.A. § 44-7-50] provides that a landlord may make a demand for possession when the tenant 'shall
fail to pay the rent when the same shall become due.' This right exists apart from
any right the landlord may have under a lease to terminate the lease for nonpayment of rent. The statute does not impose a requirement that the landlord
terminate the lease before instituting dispossessory proceedings where he does so
solely on the basis of non-payment of rent. Rather, a close reading of Chapter [447] indicates that the intent of the legislature was to provide a landlord with a
means to regain possession of premises from a tenant who fails to make timely
payment of rent. Failure to pay rent is a separate ground from that of holding
over beyond the term. It may exist during the term.
186 Ga. App. at 468-69, 367 S.E.2d at 319 (Carley, J., dissenting) (emphasis in original).
28. Id. at 467, 367 S.E.2d at 318.
29. 183 Ga. App. 196, 358 S.E.2d 481 (1987).
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subtenant any rights in connection with the tenant's option under the
master lease to extend the term thereof.8 0 According to the court, such a
general provision demonstrated neither an intention of the parties to create an option to extend the sublease, nor an intention to obligate the tenant to exercise on behalf of the subtenant the option to extend the master
lease.3 1 The court's interpretation of the general sublease provision implies that, to protect themselves, sublessees should require the sublease
agreement to restate the entire lease, rather than relying, as is frequently
done, on a broad adoption of the terms of the lease. More troubling is
that the somewhat circular analysis leading to the court's decision implicitly rejected (or ignored) what appears to the authors to be a powerful
argument: that the existence (and exercise) of an option to extend the
term of a sublease creates an implied obligation on the part of the tenant
or sublessor to extend the term of the master lease to encompass the full
3
term of the sublease.

2

In Nguyen v. Manley,3 3 the court of appeals properly declined an opportunity to extend the fledgling Georgia trend toward requiring landlords to be reasonable in granting or withholding consent to their tenants'
acts. The court of appeals had suggested the existence of the "reasonables" trend in a 1985 decision dealing with a landlord's withholding of
consent to a sublease, Stern's Gallery of Gifts 0. CorporatePropertyInvestors," wherein it recognized in dictum a modern trend of requiring
reasonableness in withholding consent, even when no agreement expressly
requires that consent not be unreasonably withheld.3 5 Despite Stern's,
the court in Nguyen interpreted a lease provision prohibiting the tenant
from making structural alterations to the premises without the landlord's
consent as unambiguously reserving for the landlord the absolute right to
control structural alterations; the court believed the Stern's dictum was
inapplicable because the court in Stern's did not deal with consent to
30. Id. at 196-97, 358 S.E.2d at 482-83. The court quoted the pertinent provision in the
sublease agreement:
It is acknowledged that... this instrument is . . . a sublease pursuant to and
under a master lease .... Tenant ... acknowledges receipt of a copy of said
master lease, and both Tenant and Landlord ... agree that each of them has all
the rights, privileges, duties and responsibilities which applied to the Landlord
and Tenant, respectively, under the master lease ....

Id.
31.
32.
Dutch
33.
34.
35.

Id. at 197, 358 S.E.2d at 483.
See generally Annotation, Minister, Elder & Deacons of the Reformed Protestant
Church of New York v. 198 Broadway, Inc., 39 A.L.R.4th 818 (1983).
185 Ga. App. 187, 363 S.E.2d 613 (1987).
176 Ga. App. 586, 337 S.E.2d 29 (1985).
Id. at 594, 337 S.E.2d at 36. See Foreman, Brannan & Manos, Real Property, 38
MERCER L. REv. 319, 321-22 (1986).

MERCER LAW REVIEW

[Vol. 40

36
structural alterations and the Stern's dictum was just that-dictum.
The court of appeals in Theatre of the Stars, Inc. v. Atlanta Women's
Club,"7 the fourth of the noteworthy lease-related cases, faced an interesting and unusual question about the proper construction of a lease provision that amounted to (i) a right of first refusal to extend the term of the
lease, and (ii) an option to extend the term of the lease (on certain agreed
upon terms) that was to become operative only if no offer to lease the
leased premises triggered the right of refusal.3s The issue involved was
whether the right of refusal was triggered by the landlord's acceptance of
a third party's offer to lease most, but not all, of the premises rented
under the original lease for a rental rate higher than the rate that would
apply if the tenant's option were exercised .3 Despite the right of refusal
provision's reference to the "premises" leased by the tenant in its description of offers that would trigger the right, the court of appeals sensibly
ruled without hesitation that such acceptance did trigger the right of refusal; the court reasoned that if the third party offeror "was willing to pay
more rent for less space, then [the tenant] was obligated to pay at least
that same amount of rent for the larger portion of the building to which
its option applied.'4 As with most contract interpretation disputes, careful draftsmanship would have obviated the need for judicial resolution.
The General Assembly was not overly active in the landlord-tenant
area during the survey period. A new section was added to chapter seven
of title forty-four of the Official Code of Georgia Annotated, 1 making it
unlawful for any landlord "knowingly and willfully to suspend the furnishing of [heat, light and water service] to a tenant until after the final
disposition of any dispossessory proceeding by the landlord against such
tenant."" Violations of the provision are punishable by a fine of up to
$500.4 As somewhat of a counterbalance, the General Assembly amended

36. 185 Ga. App. at 187, 363 S.E.2d at 614.
37. 184 Ga. App. 810, 363 S.E.2d 6 (1987).
38. Id. at 811, 363 S.E.2d at 7-8. The relevant language in the lease was as follows:
Tenant shall have the right to let the premises from landlord at any annual rental
offered to landlord, as a bona fide offer from a third party. .. ; landlord shall
offer the premises to tenant upon receipt of any such offer upon the terms contained therein, and, if tenant has not accepted such offer within ten days of the
receipt thereof by tenant, landlord may let the premises to such third party upon
the terms so offered to tenant. In the event that no such offer is made to landlord
• ..then the rental for the five year term commencing July 1, 1984, shall be upon
the herein contained terms. ...
Id.
39. id. at 813, 363 S.E.2d at 9.
40. 184 Ga. App. at 813, 363 S.E.2d at 9.
41. O.C.G.A. § 44-7-14.1 (Supp. 1988).
42. Id. § 44-7-14.1(b).
43. Id. § 44-7-14.1(c).
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section 44-7-54 to increase the scope of its applicability, so that it now
requires tenants to pay utility payments due landlords, as well as rent,
into the registry of the court in all cases in which the issue of the right of
possession cannot be finally determined within two weeks."

V.

DEEDS TO SECURE DEBT

In Hornsby v. Holt,"4 the Georgia Supreme Court explored the interrelationship between security deeds and rights of first refusal in answering,
among other questions, whether a right of first refusal is triggered by the
exercise of a power of sale contained in a subordinate security deed. The
right of first refusal covenant involved in the case was located in the deed
of conveyance to the grantor of the security deed, and ran in favor of a
Mr. Stephen Holt, the grantor of the deed of conveyance.'8 The covenant
was worded, in pertinent part, as follows: "In the event Grantee herein
ever elects to sell and convey any of the above described property ....
then he does give to the Grantor herein the right of first refusal to
purchase the above described property at the best price obtainable."'47 After the holder of the subordinate security deed, Mrs. Hornsby, foreclosed
on the property and purchased it at the foreclosure sale, a dispute arose
between Mr. Holt and Mrs. Hornsby with respect to whether the foreclosure sale triggered the right of refusal. Mrs. Hornsby, wanting to retain
ownership of the property, argued that the court could hardly view the
sale as an election to sell by the mortgagor." The supreme court made
short shrift of this argument, reasoning that:
[t]o hold that an owner may avoid a right of first refusal by allowing the
land to be sold by an attorney in fact emasculates rights of refusal. [The

owner of the property] elected to execute the security deed containing
the power of attorney and the possible involuntariness of the sale under

power does not help the cause of Mrs. Hornsby. [The owner] put the
wheel in motion for the sale. That is enough."
Nor was the court impressed with the "argument that Mr. Holt could
and should have exercised his right of refusal by bidding at the sale under
power. "A right of [first] refusal," the court explained, "does not require a
contest with other potential buyers, nor does it require the holder of the
right to pay more than any other buyer."' 01 Among other things, Hornsby
44. Id. § 44-7-54(a).

45. 257 Ga. 341, 359 S.E.2d 646 (1987).
46.
47.
48.
49.
50.

Id. at 341-42, 359 S.E.2d at 647-48.
Id. at 342, 359 S.E.2d at 647-48.
Id. at 343, 359 S.E.2d at 648.
Id., 359 S.E.2d at 649.
Id.
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points out the advisability of drafting rights of refusal to either exclude
foreclosure sales as a triggering device, or to specifically include them by
providing a mechanism for their exercise. In the latter case, one of the
more interesting possible mechanisms, and one that is most likely to be
palatable to subsequent mortgagees, is to include a provision in the right
of refusal document requiring that any mortgage placed on the subject
property be structured to grant the holder of the right the option to
purchase the mortgage at par value if the mortgage debt is ever accelerated as a result of a default or if the debt is not paid within a nominal
period after maturity.
Two interesting survey period cases dealt with deficiency judgments
5
and confirmation of sales under power. In Ashburn Bank v. Reinhardt,
after a default on a secured note, the mortgagor and mortgagee entered
into an agreement designed to avoid the expense and notoriety of foreclosure proceedings." The agreement provided for the delivery of a deed in
lieu of foreclosure to the mortgagee, the subsequent sale of the property
by the mortgagee, and the application of the proceeds of the sale to the
mortgagor's obligations, with the mortgagee reserving his rights in connection with any deficiency. 8 The court of appeals confirmed the widely
held view that Georgia's deficiency judgment statute,"5 which bars deficiency judgments in the absence of confirmation of the sale under power,
applies exclusively, as its language suggests, to sales under powers contained in security deeds and is inapplicable to the deed-in-lieu situation."
In the second case, Malak v. McGinnis," the supreme court faced a novel
interpretation of the deficiency judgment statute by the Jackson Superior
Court. After concluding that the purchase price paid by the mortgagee at
a foreclosure sale was below the market value of the property acquired,
the superior court confirmed the sale, but ordered that the difference between the true market value and the actual sales price be credited against
the deficiency. 7 Citing the mandate of the deficiency judgment statute
51. 183 Ga. App. 292, 358 S.E.2d 675 (1987).
52. Id. at 292, 358 S.E.2d at 676.

53. Id.
54. O.C.G.A. § 44-14-161(a) (1982). The statute provides in pertinent part that:
When any real estate is sold on foreclosure, without legal process, and under powers contained in security deeds . . and at the sale the real estate does not bring
the amount of the debt secured by the deed ... no action may be taken to obtain
a deficiency judgment unless the person instituting the foreclosure proceedings
shall, within 30 days after the sale, report that sale to the judge of the superior
court ...for confirmation and approval and shall obtain an order of confirmation
and approved thereon.
55. 183 Ga. App. at 293, 358 S.E.2d at 677.
56. 257 Ga. 622, 361 S.E.2d 798 (1987).
57. Id. at 624, 361 S.E.2d at 800.
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that the trial court "not confirm the sale unless it is satisfied that the
property so sold brought its true market value on foreclosure sale," the
supreme court hastily reversed the confirmation of the sale." Despite the
fact that it is not the law of the land and is in clear violation of the General Assembly's mandate, the superior court's approach is not wholly
without merit and, in many instances, would be fairer to foreclosing
mortgagees.
One of the more curious decisions rendered during the survey period,
Curtis v. Butter,s° dealt with the legal consequences of the holder of a
nonrecourse note releasing all of the collateral securing the note. Although the collateral involved was stock rather than real property, the
court of appeals' reasoning appears to be equally applicable to exculpated
notes secured by real property. In the court's view, the release of the collateral by Butler, the note holder, stripped Curtis, the maker, of the protection of the unambiguous nonrecourse provision in the note.6 0 Incredibly, the court of appeals thrust personal liability on Curtis:
The thrust of Curtis' enumerations of error is his contention that he is
not personally liable to Butler on the subject note due to Butler's release
of the collateral securing the note. We find this argument to be entirely
meritless. The note itself provided that Curtis promised to pay Butler a
specified principal sum plus interest, and Butler established a prima facie case for recovery in this regard. The plain and unambiguous language

of the two releases executed by Butler compels the conclusion that only
the collateral was released, not Curtis' obligation to Butler under the
note ....

The existence of a security interest in no way affects the

existence of the debt."
The court's reference to the language of the documents effecting the release of the collateral may help explain its decision; the releases provided
58. Id. (emphasis omitted) (quoting O.C.G.A. § 44-14-161(b) (1982)).
59. 185 Ga. App. 632,365 S.E.2d 490 (1988).
60. Id. at 632-33, 365 S.E.2d at 491. As quoted in the decision, the exculpatory provision
read:
Notwithstanding any other provisions of this note, the undersigned [Curtis]
shall have no obligation or liability for the payment hereof beyond the undersigned's interest in the property described in the security agreement securing this
note which is herein mentioned, including the dividends thereof and the proceeds
from a sale of said stock. By the acceptance of this note and said assignment and
security agreement securing this note, Holder [Butler] agrees that in the event of
a default hereunder Holder will rely solely for the payment hereof on the collateral securing this note, and will not sue or otherwise seek recourse against the
undersigned for any deficiency remaining after a foreclosure or sale of said stock
pledged and described by the security agreement securing this note.
Id. at 632, 365 S.E.2d at 490-91.
61. Id. at 632-33, 365 S.E.2d at 491 (citations omitted) (emphasis in original).
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that they "shall not 'in any way be construed to impair or release any
portion of the [debt] represented by the promissory note wherein the
stock. . . is pledged.' ",62 Perhaps the court viewed this language as modifying, and ultimately rescinding, the exculpatory provision in the note.
Other possible explanations of the court's holding, although not mentioned in its decision, relate to theories of uneven bargaining power,
fraud, or duress. Regardless of such possible explanations, the decision
sets the dangerous precedent that the release of collateral. securing a nonrecourse note can result in personal liability for the maker.
VI.

SALES

In Williams v. Crawford,"' the court of appeals dealt yet another blow
to the crumbling doctrine of caveat emptor" and, in one dissenting
judge's view, created a new principle of law: "Let the Seller Beware." 6"
The case involved alleged fraud by a seller of certain residential property,
concealment of the fact that both the driveway to the residence on the
property and the existing well that served as the property's sole source of
water were not actually located on the property but, instead, were located
on an adjacent tract of land then owned by the seller's father."' Although
the evidence showed that no affirmative misrepresentation was made to
the purchasers with regard to location of the well and driveway, there was
evidence that the seller "knowingly allowed his real estate agents to identify the well as the source of water for the property and that, upon inquiry, the agents provided [the purchasers] with information regarding
the depth of the well, without mentioning" its location." In addition, the
purchasers inquired of the agents about having a survey prepared and
were advised that this was not necessary since a survey had been made in
1979 and nothing had changed."" The purchasers did not review or ask to
review the 1979 survey prior to closing, despite reference to it in the
purchase agreement, and they did not have their own survey prepared."
One of the purchasers admitted that a survey would have disclosed to
him that the well and driveway were not on the property.7 0
The court of appeals reversed the trial court's grant of the seller's motion for summary judgment, and held that the record did not demon62.

Id. at 632, 365 S.E.2d at 491 (quoting the release).

63.
64.
65.
66.
67.
68.
69.
70.

186 Ga. App. 643, 368 S.E.2d 337 (1988).
See Foreman, Brannan & Manos, Real Property, 38 MERCER L. REv. 320 (1986).
186 Ga. App. at 646, 368 S.E.2d at 339 (Carley, J., dissenting).
Id. at 644, 368 S.E.2d at 337.
Id.
Id.
Id.
Id. at 647, 368 S.E.2d at 340 (Carley, J., dissenting).
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strate, as a matter of law, that no fraud had occurred.7 1 The court of appeals explained that the record supported an inference that the seller
knowingly allowed his agents to foster a material misconception on the
part of the purchasers.7 ' The court's view of the materiality of the misconception apparently was based on its opinion that the value of the
property would "obviously" be affected by the nonexistence of its own
water source.78 Although the court recognized that the trier of fact could
have found, based on the evidence, that the purchasers could, and should
have discovered the actual location of the well and driveway by exercising
due diligence and ordering a survey, the court was not willing to hold that
the purchasers' failure constituted so severe a lack of due diligence as to
bar them, as a matter of law, from recovery.7 ' Judge Banke, writing for
the court, explained:
Although a failure to investigate the true facts may constitute an absolute defense in cases where the alleged fraud consists merely of "general
commendations or ... expressions of opinion, hope, expectation and the
like,"

. . .

where, as in this case, the alleged fraud concerns facts which

are not open to dispute or interpretation, it has been held that the alleged wrongdoer should not be permitted to set up an absolute defense
78

that the plaintiff was negligent in relying on his good faith and honesty.

In a stinging dissent, Judge Carley wrote: "[ijf the majority is correct in
this case, then the seller in each and every real estate case in Georgia is a
potential defendant in a fraud action."17 The dissent's chief criticism of
the majority was that it assumed, without support from the record, that
the actual location of the water source and driveway, rather than the
mere availability of those facilities, was material to the purchasers. 7
Judge Carley noted that the purchasers never specifically inquired about
the location of the well and driveway, and that, if they were in fact harboring a misconception in this regard, nothing in the record indicated
that the seller was made aware of the misconception. 8 Judge Carley saw
the majority opinion forcing all sellers to "determine whether an otherwise patently observable or discoverable condition in or on [their] property will, at some future point. . . , come to be deemed 'material' to the
71.
72.
73.
74.
75.
S.E.2d

Id. at 645, 368 S.E.2d at 338.
Id. at 644, 368 S.E.2d at 338.
Id.
Id.
Id. at 645, 368 S.E.2d at 338 (quoting Miller v. Clabby, 178 Ga. App. 821, 822, 344
751 (1986), and citing Smith v. Holman, 117 Ga. App. 248, 249, 160 S.E.2d 533

(1968)).
76. Id. at 646, 368 S.E.2d at 339 (Carley, J., dissenting).
77. Id. at 646-47, 368 S.E.2d at 339.
78. Id. at 647, 368 S.E.2d at 339.
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silent purchaser," and, if they guess that it will, to make appropriate disclosure. 9 Failure to make such disclosure would, in Judge Carley's inter-

pretation of the majority's opinion, subject sellers to a fraud action,"0 a

situation that is blatantly inconsistent with the Georgia Supreme Court's
holding in Holman v. Ruesken:81
[Wihen the defects in the property [are] of such a nature that the buyer
could not discover them through the exercise of due diligence, the burden [is] on the seller to disclose the seriousness of the problems of which
he was aware, provided that the seller knew that the buyer was acting
under a misapprehension as to facts which would be important to the
buyer in making his decision."

An interesting question left open by Williams relates to the applicability of the holding to the commercial real estate context. In keeping with
Georgia law's greater protection of residential purchasers, one would expect Williams' impact to be greater in the residential arena.
In a different case, Hosch v.Brown,08 the Georgia Supreme Court reaffirmed the rule, first enunciated in 1972 by the court of appeals in Williams v.Bell," that "[a] party may contract to convey property he does
not hold at the time, but if he is not able to deliver it by the consummation date, he will be liable for breach of contract." 5 The court in Hosch
simultaneously rejected the court of appeals' holding that a person who
has no interest on the date of closing in property he has contracted to sell
may not, simply by virtue of such lack of an interest, sustain a suit
against the purchaser for breach of contract.8 6 In the supreme court's
view, in determining whether a seller can sue a purchaser for breach, "the
better rule looks to the ability of the seller to deliver title whether it flows
from the seller to the purchaser or from some third party to the
's7

purchaser.

'

79. Id. at 648, 368 S.E.2d at 340.
80. Id.
81. 246 Ga. 557, 272 S.E.2d 292 (1980).
82. 186 Ga. App. at 648, 368 S.E.2d at 340 (Carley, J., dissenting) (quoting Holman v.
Ruesken, 246 Ga. at 557, 272 S.E.2d at 292).
83. 258 Ga. 14, 364 S.E.2d 833 (1988). See also Carpenter v. Parsons, 186 Ga. App. 3, 366
S.E.2d 367 (1988) for a similar reaffirmation.
84. 126 Ga. App. 432, 190 S.E.2d 818 (1972).
85. 258 Ga. at 14, 364 S.E.2d at 834 (quoting Williams, 126 Ga. App. at 432, 190 S.E.2d

at 818).
86. Id..
87. Id. (emphasis added).
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VII.

ZONING AND EMINENT DOMAIN

A large number of cases during the survey period related to the state's
zoning and eminent domain powers. One of the more remarkable zoningrelated decisions was reached in Jones v. City of Atlanta." In that case,
the Georgia Supreme Court reiterated and clarified the steps required to
prove a "taking," an unconstitutional deprivation, which steps were set
forth approximately one year earlier in Gradous v. Board of Commissioners."' The court explained:
[a] challenger to the zoning statute must show he has suffered "significant detriment" which is "unsubstantially related to the public health,
safety, morality or welfare." If the challenger satisfies the initial burden,
then the governing authority offers evidence that the zoning classification
is indeed in the public's interest. A balancing test is used by the Court to
decide the result. If the governing authority does not rebut the challenger's evidence, then an "unconstitutional deprivation," a "taking," has
been shown. At this point the ordinance becomes void as confiscatory."
In two other zoning decisions during the survey period, the supreme
court reminded local governing authorities that standards must be established to enable applicants to intelligently seek to qualify for local licenses and permits.' 1 In both cases, the complaining party apparently had
satisfied all of the objective criteria for issuance of a landfill permit. Nevertheless, the permit was denied by the county commission under an ordinance that set forth no ascertainable criteria by which the commission
was to exercise its discretion in approving or disapproving the landfills."2
One of the more interesting eminent domain cases, Hillman v. Department of Transportation," recast the "basic precept of condemnation law
that damages for temporary inconvenience from the construction process
are not generally recoverable. . . ."" The case involved the Georgia Department of Transportation's taking of temporary construction easements
across a portion of Mr. Hillman's property." Hillman wanted to introduce evidence at trial with regard to the diminution in value of the portion of his property not condemned, that was allegedly caused by the tak88., 257 Ga. 727, 363 S.E.2d 254 (1988).
89. 256 Ga. 469, 349 S.E.2d 707 (1986); see also Foreman, Brannan & Manos, Real Property, 39 MERCER L. REv. 308 (1987).
90. 257 Ga. at 729, 363 S.E.2d at 255.
91. Fulton County v. Bartenfield, 257 Ga. 766, 769-70, 363 S.E.2d 555, 558 (1988);
Crymes v. DeKalb County, 258 Ga. 30, 30-31, 364 S.E.2d 852, 853 (1988).
92. 257 Ga. at 769-70, 363 S.E.2d at 558; 258 Ga. at 31, 364 S.E.2d at 853-54.
93. 257 Ga. 338, 359 S.E.2d 637 (1987).
94. Id. at 338, 359 S.E.2d at 639.
95. Id., 359 S.E.2d at 638.
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ing of the temporary easements and the effect of their use for road
construction, but the trial court ruled such evidence inadmissible based
on the "temporary inconvenience rule" enunciated in a series of prior
court of appeals cases." The trial court apparently viewed the rule as
permitting compensation for consequential injuries resulting from condemnation only if the injuries are permanent and continuous.9 7 The supreme court reversed, holding that the Georgia Constitution requires a
narrower interpretation of the rule:"'
(t]he constitution does not distinguish between permanent and temporary damage. . ..[T]he only proper distinction to be made in cases of
temporary takings is the same requirement in force for permanent takings. That is that the consequential damages must be special to the condemnee and not be those suffered by the public in general."
Thus, in the court's view, inconvenience suffered by the public in general,
such as the noise and dust resulting from construction projects, does not
amount to a taking under the constitution even if it is suffered to a
greater degree by some affected members of the public than by others.10 0
On the other hand, if the taking of a temporary easement diminishes the
fair market value of, or causes other special damage to, the land not
taken, other than the "general inconvenience, noise, dust and obstruction
of the construction process" then the constitution requires the owner to
receive just and adequate consideration.10 1
VIII. MISCELLANEOUs LEGISLATIVE DEVELOPMENTS
Georgia's General Assembly took several steps during the survey period
to stamp out what has come to be known as "foreclosure fraud."102 It is
now a felony for any person to purchase or attempt to purchase residential property from a debtor 03 who uses the property as a dwelling place,
96. Id. at 338-39, 359 S.E.2d at 638-39. See State Hwy. Dep't v. Hollywood & Church,

112 Ga. App. 857, 146 S.E.2d 570 (1965); Fountain v. DeKalb County, 154 Ga. App. 302, 267
S.E.2d 903 (1980); see also Department of Transp. v. Dent, 142 Ga. App. 94, 235 S.E.2d 610

(1970); Metro Atlanta Rapid Transit Auth. v. Datry, 235 Ga. 568, 220 S.E.2d 905 (1975);
Theo v. Department of Transp., 160 Ga. App. 518, 287 S.E.2d 333 (1981).
97. 257 Ga. at 338, 359 S.E.2d at 638.
98. Id. at 339-40, 359 S.E.2d at 639 (referring to GA. CONST. art. I, § III, para. I).
99. Id. at 339-40, 359 S.E.2d at 640-42.
100. Id. at 340, 359 S.E.2d at 639. See also Tift County v. Smith, 219 Ga. 68, 131 S.E.2d
527 (1963).
101, 257 Ga. at 340, 359 S.E.2d at 640-42.
102. Ga. S.647 & 648 (1988). Senate Bill 647 added § 16-9-60 to the O.C.G.A. Senate
Bill 648 modified O.C.G.A. §§ 10-1-393, 397 and 399.
103. O.C.G.A. §§ 16-9-60 and 10-1-393 both defer, for the definition of the term
"debtor," to O.C.G.A. § 44-14-162.1 (1982) that provides in pertinent part:
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while
knowingly or willfully representing that moneys provided to or on behalf
of [the] debtor . . . are a loan if in fact they are used to purchase said
property or such debtor's interest therein or [while] knowingly or willfully making fraudulent representation to [the] debtor about assisting
the debtor in connection with said property. '"
The General Assembly also amended the Fair Business Practices Act of
19751 in several respects to better deal with foreclosure fraud. First, the
Act provides that a debtor'" may bring an action to reform a deed of
conveyance for property used as a dwelling place into a deed to secure
debt 07 if the conveyance was made in reliance on a misrepresentation
that funds provided in connection with the property were a loan when in
fact the funds were used to purchase the property. Second, the Act makes
unlawful any advertising to assist debtors in conjunction with a foreclo-

sure fraud scheme.106 Third, the Act requires that, in instances where (i)
property is acquired by deed of outright conveyance from a debtor who
uses it as a dwelling place, (ii) a loan secured by the property is in default, and (iii) the debtor remains in possession of the property after the
acquisition, either under a lease or as a tenant at will, the purchaser of
the property must provide a notice to the debtor at the time of closing

consistent with the specific requirements set out in the Act, allowing the
debtor ten days to cancel the purchase. 1" The third modification to the
Act, while noble in intent, may be overbroad in its application, thus causing unnecessary complication and expense in many transactions not involving any fraud.110 For instance, legitimate developers assembling acrethe term debtor means the grantor of the mortgage, security deed, or other lien
contract. In the event the property encumbered by the mortgage, security deed, or
lien contract has been transferred or conveyed by the original debtor, the term
debtor shall mean the current owner of the property encumbered by the debt, if
the identify of such owner has been made known to and acknowledged by the
secured creditor ....
104. O.C.G.A. § 16-9-60(a) (Supp. 1988). O.C.G.A. § 16-9-60(c) (Supp. 1988) sets out the
criminal penalty for foreclosure fraud: "A person who violates subsection (a) of this Code
section shall be punished by imprisonment for not less than one year nor more than three
years or by a fine of not less than $1,000.00 nor more than $5,000.00, or both."
105. O.C.G.A. §§ 10-1-390 to -407 (1982 & Supp. 1988).
106. See supra note 104.
107. O.C.G.A. § 10-1-393(b)(20)(A) (Supp. 1988).
108. Id. § 10-1-393(b)(20)(B).
109. Id. § 10-l-393(b)(20)(C) & (D). In addition to the above-mentioned amendments to
the Fair Business Practices Act of 1975, O.C.G.A. §§ 10-1-397 and 10-1-399, relating to notice of contemplated legal proceedings, were amended to relax, in actions involving alleged
foreclosure fraud, certain notice requirements benefitting defendants.
110. Obtaining an affidavit or certification from sellers stating that they are not in de-
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age by acquiring residential parcels will have to be careful to comply with
the cancellation requirement or take steps to exclude themselves from its
purview-either by requiring the seller to deliver possession at closing or
by ensuring that the loan secured by the property is not in default. A
balancing of the intent and practical ramifications of the Act may argue
for a reduction in the breadth of its sweep; it ought perhaps apply only to
instances in which the seller's default is significant enough for foreclosure
proceedings to have been initiated and advertised. So limited, the ten day
cancellation provision would provide the innocent purchaser a safe harbor-the purchaser would need only to check the relevant foreclosure ads
prior to closing. As for the few sellers falling through the cracks-for example, when the foreclosure ad first appears the day after closing-the
rest of the significant anti-foreclosure fraud legislative measures would
still be available as a fallback. Food for thought.
The General Assembly expanded Georgia's environmental regulation
framework by enacting the Construction Activity Prohibition on Abandoned Landfills Act of 198811 and amending section 44-5-48 to deal with
conveyances of landfill areas.1 "' The Act of 1988 regulates construction on
landfill sites, s and, perhaps as importantly from the practitioner's
standpoint, provides a new resource for performing environmental due
diligence. Under the Act, the Environmental Protection Division of the
Department of Natural Resources is required to "maintain records on
each landfill operated now or in the future in this state, which records
shall include an accurate legal description of the boundaries of the landfault of the relevant mortgage loan-the simplest assurance of the inapplicability of the
statute-is probably not a workable route. Such assurances from sellers would probably be
ineffective since O.C.G.A. § 10-1-393(b)(20)(C) (Supp. 1988) requires the notice to provide
that the cancellation right cannot be waived by the seller and such assurances are easily
construed as a waiver,
111. O.C.G.A. §§ 8-6-1 to -4(Supp. 1988).
112. Id. § 44-5-48.
113. "Landfill" is defined in the Act as "any location operated as a commercial venture
for profit or operated by a county or municipality for the disposal of solid wastes or any
location where a private owner accepts solid wastes for compensation from sources other
than his own property for disposal." O.C.G.A. § 8-6-2(3) (Supp. 1988). "Solid Waste," in
turn, is defined as:
putrescible and nonputrescible wastes, except water carried body waste, and shall
include garbage, rubbish (paper, cartons, boxes, wood, tree branches, yard trimmings, furniture and appliances, metal, tin cans, glass, crockery, or dunnage),
ashes, street refuse, dead animals, sewage sludges, animal manures, industrial
wastes (waste materials generated in industrial operations), residue from incineration, food processing wastes, demolition wastes, abandoned automobiles, dredging
wastes, construction wastes, and any other waste material in a solid or semisolid
state not otherwise defined in this article.
Id. § 8-6-2(4).
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fill and the dates of its operation"'" and to "file notice of the existence of
the landfill with the clerk of the superior court of the county or counties
within which the landfill is located."115 The Act does not specify the scope
of the records to be maintained or the nature or indexing of the filings
with the superior courts, but one hopes that these matters will be handled
in a way that will enable a title attorney to quickly determine whether a
landfill is located on a particular property. A significant shortcoming of
the Act in this regard is that it appears to require record-keeping only
with respect to landfills "operated now or in the future,""" and not to
ones abandoned prior to enactment. Somewhat of a saving grace in this
regard is new section 44-5-48 that requires grantors conveying an interest
in real property that they know has been used as a commercial landfill to
include certain disclosures in the deed of conveyance.1 The requirement
appears to apply to commercial landfills whether or not operational after
the date of enactment. Compliance with section 44-5-48 will be encouraged by the General Assembly's edict that sellers violating the statute will be liable to the purchaser for "treble damages for any losses sustained by the purchaser as a result of the sale." '
One of the more far-reaching steps taken by the General Assembly in
the past year involved the substitution of Georgia Revised Uniform Limited Partnership Act ("GRULPA") for the Uniform Limited Partnership
Act ("ULPA") in the Georgia legal lexicon. The GRULPA'1 s superseded,
effective April 15, 1988, the ULPA for all newly formed limited partnerships and for existing partnerships that so elect.1 20 While the new Act is
beyond the scope of this article, real estate practitioners who deal or dabble with limited partnerships should note that it significantly alters and
probably improves the old law in dealing with numerous issues, including
the involvement of limited partners in partnership decisions, formation of
partnerships, transfer of partnership interests and partnership distribu114. Id. § 8-6-3(a.
115. Id. § 8-6-3(b).
116. Id. § 8-6-3(a).
117. Id. § 44-5-48. The statute provides, in relevant part:
(a) All deeds conveying an interest in real property which has been used as a
commercial landfill shall include notice of the landfill operations, the date the
landfill operations commenced and terminates, if known, a legal description of the
actual location of the landfill, and a description of the type of materials which
have been deposited in the landfill. As used in this Code section, "commercial
landfill" means an area where materials have been deposited for a fee.
(b) This Code section applies only to those parties who have knowledge of the
landfill operations when conveying real property.
Id. § 44-5-48(a) & (b).
118. Id. § 44-5-48(c).
119. Id. §§ 14-9-100 to -1204.
120. Id. § 14-9-1201.
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tions. Broadly speaking, GRULPA allows the partners in a limited partnership greater freedom to contract than ULPA, leaving more to the part121
nership agreement than was previously the case.
The United States Congress also ventured into the real property law
sector during the survey period, creating a potential title hazard for persons acquiring or leasing agricultural real estate from an institution of the
federal Farm Credit System."' Under the Agricultural Credit Act of
1987:12
[aigricultural real estate that is acquired by an institution of the [Farm
Credit] System as a result of a loan foreclosure or a voluntary conveyance by a borrower ... who, as determined by the institution, does not
have the financial resources to avoid foreclosure . . . [is] subject to the

right of first
refusal of the previous owner to repurchase or lease the
2
property.1 4
From the practitioner's standpoint, the Act probably introduces a new
kind of estoppel certificate to be obtained as a matter of course from federal Farm Credit Institutions prior to acquiring or leasing any of their
property.

IX.

CLOSING THOUGHTS

The recurring theme of the importance of thoughtful draftsmanship
discussed also in the 1984 Real Property Survey12 5 was especially apparent in this year's developments. A significant number of cases decided by
Georgia's appellate courts during the past year involved contractual disputes that might have been avoided by forward-thinking lawyers. Clearly,
better drafting means less litigation, but, then again, prescience is rare
and fewer cases might mean fewer articles, thus putting the authors out
of the article drafting business. Catch twenty-two.

121. See generally Ribstein, The New Georgia Limited PartnershipAct, 24 GA. ST. B.J.
168 (1988), for an informative discussion of the new Act.
122. 12 U.S.C.A. § 2219(a) (West Supp. 1988). Institutions of the Farm Credit System
include Federal Land Banks, Federal Land Bank Associations, Federal Intermediate Credit
Banks and Production Credit Associations. 12 U.S.C.A., §§ 2002 & 2271(3) (West Supp.
1988).
123. Id. § 2001.
124. Id. § 2219(a).
125. Foreman & Brannan, Real Property, 36 MERCER L. Rav. 285 (1984).

