Local Government Law
by R. Perry Sentell, Jr.*
In a political year of primaries, conventions, promises, and rhetoric, the
polls were unerring in revealing local government as the law's all-consensus favorite. Astrologically, the legal galaxies aligned perfectly for both
judicial and legislative activity. In this tabulation of results, the cases are
loosely arranged by topic, and the statutes are all general ones. The lame
ducks of the legal order may posture and rationalize, but local government law endures as the jurisprudential "Super Tuesday" that never
disappoints.
I. MUNICIPALITIES
A.

Power

Both specifically and in general, the court of appeals' decision in City
of Tunnel Hill v. Ridley' reflects longstanding principles in the Georgia
law of municipal power.2 Specifically, the court emphasized the two-edged
ramifications of the Municipal Home Rule Act of 1965:1 authorizations
and limitations.' With respect to the levy of an occupation tax, the court
* Talmadge Professor of Law, University of Georgia (A.B., 1956; LL.B., 1958). Harvard
University (LL.M., 1961). Member, State Bar of Georgia.
Deep appreciation is expressed to the Carl Vinson Institute of Government of the University of Georgia for summer research support that contributed most significantly to the preparation of this survey.
1. 183 Ga. App. 486, 359 S.E.2d 184 (1987).
2. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. REV.
614 (1974), reprinted in P. SENTELL, STUDIES IN GEORGIA LocAL GOVERNMENT LAW 651 (3d
ed. 1977).
3. O.C.G.A. §§ 36-35-1 to -8 (1987).
4. See generally Sentell, Home Rule Benefits or Homemade Problems for Georgia Local
Government?, 4 GA. ST. B.J. 317 (1968); Sentell, "Home Rule": Its Impact on GeorgiaLocal
Government Law, 8 GA ST. B.J. 277 (1972). These articles are reprinted in P. SENTELL, STUDIES IN GEORGIA LocAL GOVERNMENT LAW 385, 399 (3d ed. 1977); see also Sentell, The United
States Supreme Court as Home Rule Wrecker, 34 MERCER L. REy. 363 (1982), reprintedin
P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LocAL GOVERNMENT LAW 107 (1983).
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held defendant municipality precluded by the statute's limitation expressly excluding the power to adopt "any form of taxation beyond that
authorized by law or by the Constitution."'5 More generally, the court cautioned the municipality against equating the absence of prohibition with
the presence of authorization, "i.e., to assume that because a particular
form of taxation is not prohibited, it is permitted."' "[W]e find," the
'7
court adumbrated, "that equation to be invalid."
Allright Auto Parks, Inc. v. City of Atlanta' engendered argument over
yet another limitation upon municipal power, the limitation of estoppel.9
A majority of the supreme court held that the municipality was not estopped to condemn private property by virtue of a letter mistakenly informing condemnee of an option to develop the property in accordance
with the municipality's redevelopment plan."0 First, the court reasoned,
condemnee had not shown that the municipal governing body itself sent
the letter; and second, condemnee's fruitless attempts to comply did not
constitute a substantial detrimental change in position." Likewise rejecting condemnee's contention that its property would be put to nonpublic use, the court emphasized the broad discretion residing within the
condemning authority," and upheld a determination of "public use" in
locating a parking garage in a congested area.'
B. Annexation
Municipal annexation, particularly its effectuating procedures, possesses an illustrious legal heritage in Georgia."' Perhaps of even greater
5. O.C.G.A. § 36-35-6 (1987). See also Sentell, The Express Exclusions From Home
Rule Powers, URBAN GA., Feb. 1978, at 13, reprinted in P. SENTELL, ADDITIONAL STUDIES IN
GEORGIA LocAL GOVERNMENr LAW 99 (1983).
6. 183 Ga. App. at 487, 359 S.E.2d at 185.
7. Id.
8. 257 Ga. 315, 357 S.E.2d 797 (1987).
9. For treatment of this precept in the local government context, see P. SENTELL, THE
DOCTRINE OF ESTOPPEL IN GEORGIA LOCAL GOVERNMENT LAw (1985).

10. That option is provided under O.C.G.A.
11. 257 Ga. at 315, 357 S.E.2d at 797.
12.

§ 36-61-9(c) (1987).

For recent possible encroachments upon that discretion, see the discussion in

Sentel, Condemning Local Government Condemnation, 39 MERCER L. REv. 11 (1987).
13. 257 Ga. at 319, 357 S.E.2d at 801. "It is the need for public parking and expedition
of traffic flow which makes the difference." Id. A dissent for three of the justices took issue

with the majority's conclusion as to public use, arguing that "while the public interest would
be served by an economic success of the project, the basic use for the entire assemblage is a
conglomerate of privately-operated, for-profit enterprises." Id. at 320; 357 S.E.2d at 801
(Weltner, J., dissenting) (emphasis in original).
14. See generally Sentell, The Law of Municipal Annexation in Georgia: Evolution of A
Concept?, 2 GA. L. REv. 35 (1967); Sentell, Municipal Annexation in Georgia: Nay-Sayers
Beware, 5 GA. L. REv. 499 (1971); Sentell, Municipal Annexation in Georgia: The Contigu-
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significance, however, the procedure produces critical impact upon the
area thereby brought within the municipal corporate boundaries. That
area, immediately transformed from "rural" to "urban" status, confronts
a host of transitional issues. None has been more persistent than the issue
of electrical service. The General Assembly sought to address the matter
in 1973 by enactment of the Georgia Territorial Electric Service Act,1
purporting to assure orderly assignment of all geographic areas in the
state to the various electric suppliers. As the current period evidences,
however, that statute carries its own litigational baggage.
In Marietta Board of Lights & Water v. Georgia Public Service Commission,"' the court of appeals considered the fate of a supplier's previously assigned service corridor in an unincorporated area, once that area
was subsequently annexed into the municipality. 17 Rejecting the municipal board's contention that the corridor was thereby reduced from 500 to
300 feet,"8 the court read the statute to dictate a 300 foot corridor only if
the area had been unassigned prior to the annexation. Because the competitor supplier previously held its 500 foot assignment, however, the
court construed the statute to continue that assignment unaffected by the
territorial change.1
The municipality fared no better in City of LaGrange v. Georgia Power
Co., 2 0 featuring a contest between two authorized suppliers in an area annexed after the statute's effective date.21 There the municipality argued
that because it had provided service to the premises during construction,
it possessed the exclusive right to continue service." Engaging an in pari
materia interpretation of the statute, and according "great deference"" s
to the interpretation by the administering agency, a majority of the court
isolated the large-load electrical consumer's "right of choice" as the statutory aspiration.24 So armed, the court frowned upon the evident self-inity Conundrum, 9 GA. L. REv. 167 (1974). These articles are reprinted in

P.'SENTELL, STUD-

IES IN GEORGIA LocAL GOVERNMENT LAW 423, 481, 517 (3d ed. 1977).

15.
16.
17.
18.
rated

1973 Ga. Laws 300 (codified at O.C.G.A. §§ 46-3-1 to -15 (1982 & Supp. 1988)).
182 Ga. App. 702, 356 S.E.2d 737 (1987).
Id. at 702, 356 S.E.2d at 737.
Under the statute, continuing corridor rights are restricted to 300 feet in incorpoareas and 500 feet in unincorporated areas. O.C.G.A. §§ 46-3-4 to -5 (1982).

19. The court held the statute "clear and unambiguous" that "if an unincorporated area
is annexed in the manner provided . . . and with respect to that area an assignment to
electrical suppliers previously had been made, then that assignment remains unaffected by
the subsequent annexation .... ." 182 Ga. App. at 704, 356 S.E.2d at 739.
20. 185 Ga. App. 60, 363 S.E.2d 286 (1987).
21. Id. at 60, 363 S.E.2d at 286.
22. The municipality made this argument under O.C.G.A. § 46-3-8(b) (1982).
23. 185 Ga. App. at 63, 363 S.E.2d at 288.
24. Otherwise, the court reasoned, "the evident purpose, and indeed the plain words of
subsection (a) of O.C.G.A. § 46-3-8 (1982), would be rendered meaningless . . . ." 185 Ga.
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terest in the municipal attempt to "lock in" the consumer, s and announced that "the providing of temporary service to a construction site
by one supplier of electric service does not foreclose the large-load consumer from choosing another authorized supplier for the permanent service to the completed site.""
C. Officers and Employees
Acting upon reports that its police officers were smoking marijuana, the
municipality ordered urinalysis of all employees possessed of police
power. A captain in the municipal fire department tested positive, and
the municipality discharged him from employment. In Smith v. City of
East Point,27 the court of appeals invalidated the discharge as violative of
the Georgia Constitution, reasoning that the municipality lacked power to
order plaintiff tested absent a reasonable suspicion that plaintiff, individually, was using marijuana.
In City of East Point v. Smith," the supreme court agreed that urinalysis constituted search and seizure, 2' but reversed the court of appeals.8 0
Relying upon the reports of smoking, the municipal interest in prevention,81 and the initial use of conventional means for resolution, the court
found a "compelling" municipal need for employment of urinalysis.8 2 Focusing upon method, the court emphasized the nonselective testing"8 and
its limitation solely to detecting marijuana.8 So analyzed, the court concluded, the municipal testing program was constitutionally reasonable.8 5
App. at 63, 363 S.E.2d at 288.
25. Id.
26. Id. (emphasis in original). A dissenting opinion for three judges took issue with the
majority's elevation of customer choice, arguing that under the statute "customer choice is
foreclosed once lawful service, including temporary construction service, has been provided
to the premises." Id. at 65, 363 S.E.2d at 290.
27. Smith v. City of East Point, 183 Ga. App. 659, 359 S.E.2d 692 (1987), rev'd, 258 Ga.
111, 365 S.E.2d 432 (1988).
28. 258 Ga. 111, 365 S.E.2d 432 (1988).
29. GA. CONST. art. I, § 1, para. 13.
30. The dissent by one justice agreed with the court of appeals that, absent reasonable
suspicion of individual drug use, the test was unreasonable. 258 Ga. at 114, 365 S.E.2d at
435.

31. Otherwise, municipal enforcement of the laws would be undermined, the court reasoned, and fellow employees of the drug users would be endangered. Id. at 113, 365 S.E.2d
at 434.
32. Id.
33. I.e., no municipal official was vested with discretion in determining who would be
tested.
34. I.e., as distinguished from other personal information which may be gained from
urinalysis.
35. 258 Ga. at 114, 365 S.E.2d at 435.
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Other contests involving municipal officers and employees turned upon
more traditional issues, several arising out of retirement controversies. In
Swann v. Board of Trustees of Joint Municipal Employees' Benefit System,3' the supreme court held that plaintiff, who was a member of the
municipal council when a retirement plan was adopted, and who was permitted to purchase credit for past years' service, was, upon retirement,
the recipient of a "retirement" payment and not a "gift' or "pension. ' 's
So characterized, plaintiff's payments were unaffected by the municipality's failure to provide notice of its intent to adopt the retirement ordinance; 8 additionally, the municipality was without authority to amend
the ordinance by excluding plaintiff from its coverage. Because the ordinance constituted a part of plaintiff's contract of employment, the court
held, a municipal attempt to reduce its benefits "violates the impairment
clause of the state constitution."' "
In two other contests, retired workers were less successful. In Wilson v.
City of East Point,'4 the court was unwilling to enjoin the municipality
from reducing its payment of retired employees' life insurance premiums.' 1 Finding no contractual violation, the court described the case as
one "where the life insurance benefits are provided separately and distinctly from retirement benefits, where the plaintiffs were never promised
a continuation of their life insurance benefits, and where the plaintiffs
were placed on notice that those benefits were subject to change."'" The
court reflected a similar attitude in City of East Point v. Elam,"3 holding
that a one-time payment to employees, upon their retirement, for unused
vacation or sick leave, constituted neither "normal compensation" nor
"earnings" for the purpose of calculating retirement benefits."
The remaining cases of the period resulted from workers' compensation
disputes,' 1 specifically including employees who suffered back injuries.
36. 257 Ga. 450, 360 S.E.2d 395 (1987).
37. Id. at 450, 360 S.E.2d at 395.
38. The notice requirement, turning upon the "retirement vs. gift" distinction, appeared

in O.C.G.A. § 36-35-4 (1987).
39. 257 Ga. at 454, 360 S.E.2d at 398. The court relied upon GA. CONsT. art. I, § 1, para.
10.
40. 257 Ga. 426, 360 S.E.2d 254 (1987).
41. Id. at 426, 360 S.E.2d at 255.
42. Id. at 427, 360 S.E.2d at 255. It was uncontroverted, the court said, that plaintiffs
were receiving all the retirement benefits to which they were entitled. Id. at 426, 360 S.E.2d

at 255.
43. 257 Ga. 704, 362 S.E.2d 369 (1987).
44. Id. at 704, 362 S.E.2d at 369. The court emphasized that it was working under the
language of the specific municipal retirement plan. Id. at 705, 362 S.E.2d at 370.

45. For treatment of the topic, see Sentell, Workers' Compensation in Georgia Municipal Law, 15 GA. L. REV. 57 (1980), reprintedin P. SENTELL,
LOCAL GOVERNMENT LAw 487 (1983).
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Dealing only with the point of notice, the supreme court, in Gossage v.
City of Dalton Fire Department,"6 explained that the worker's communication of his injury to the municipality need not state that the injury was
job related.47 Rather, the court elaborated, "the claimant timely put his
employer on notice of his injury by the statement that he had 'sneezed
and hurt his back.' The employer then had the opportunity to make additional inquiries relating to the injury if it cared to do so." On remand,'
the court of appeals concluded that the back injury from the sneeze was
job related because the evidence revealed "a job-related exposure to respiratory irritants while in an awkward posture." 50
1 suffered
The employee in City of Atlanta v. Gentry"
two back injuries,
one entailing permanent partial disability and the other temporary disability.5 2 Although the second injury aggravated a pre-existing condition,
the court of appeals held it a new injury;"8 accordingly, the court concluded, these two separate injuries to the same part of the body entitled
the employee to simultaneous workers' compensation benefits.
D. Regulation
The municipal regulation of private enterprise, effected primarily
through the power of licenses and permits, is a hotly controversial topic
in the law of local government.ss Traditionally, once the power is judicially determined to exist, a municipal exercise of that power is presumptively reasonable.'6 The presumption can be rebutted, however, if the
challenger can establish a governmental abuse of discretion; at common
46.

257 Ga. 430, 360 S.E.2d 249 (1987).

47. This notice, to be given within 30 days after the accident, is required by O.C.G.A.

§

34-9-80 (1988).
48. 257 Ga. at 431, 360 S.E.2d at 250. One justice dissented. The court's decision reversed that of the court of appeals in Dalton Fire Dep't v. Gossage, 182 Ga. App. 257, 355

S.E.2d 459 (1987).
49. Dalton Fire Dep't v. Gossage, 185 Ga. App. 96, 363 S.E.2d 349 (1987), rev'd, 257 Ga.
430, 360 S.E.2d 249 (1987).

50. Id. The court stressed that it was working under the "any evidence" rule of review.
51. 184 Ga. App. 8, 360 S.E.2d 611 (1987).
52.

Id. at 8, 360 S.E.2d at 612. The first injury was suffered in 1980 and the second, on

the first day he returned to work, in 1983. Id.
53. Id. at 9, 360 S.E.2d at 612. The court reasoned that the applicable statute, O.C.G.A.

§

34-9-263 (1988), only precluded two payments for the same injury. 184 Ga. App. at 9, 360
S.E.2d at 612.

54. Id. The court conceded that it was deciding a novel issue. Id.
55. See generally Sentell, Discretion in Georgia Local Government Law, 8 GA. L. REv.
614 (1974); Sentell, Reasoning by Riddle: The Power to Prohibit in Georgia Local Government Law, 9 GA. L. REV.115 (1974). These articles are reprinted in P. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW

56.

Id.

651, 693 (3d ed. 1977).
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law, that burden could be carried more easily if the enterprise constituted
a "right" rather than a "privilege.""7
Among the "privileges," none was more prominent than that of alcoholic beverage licensing, thus affording virtually unfettered municipal discretion." In more recent times, however, the courts have impinged upon
that discretion with vigorous infusions of constitutional entitlements.
Municipal refusal to issue licenses to applicants meeting prescribed requirements, it was held, entitled the applicant to a mandamus." Even so,
the revolution was not complete; given the right circumstances, municipal
discretion still prevails."0
Encompassing those circumstances, Illusions on Peachtree Street, Inc.
v. Youngs1 presented a challenge to municipal ordinances relied upon by2
the mayor to deny an application for the transfer of a liquor license.
Rejecting the applicant's contentions of both unreasonableness and due
process violations, the court emphasized "specific factors" listed by the
ordinances for consideration in effectuating promotion of the general
health and welfare.63 Consequently, the court reasoned, the mayor's discretion was not "unbridled; ' ascertainable standards precluded "absolute" discretion; ss and "objective guidelines" provided discretion
control.es
The municipal permit at issue in Eris v. City of Atlanta " was for the
operation of "a hotel, lodging house, rooming house or similar place.""
Holding that under the city code a condominium unit constituted none of
the covered facilities but rather an "apartment,"" the court reversed de70
fendant's conviction for operating without a permit in renting the unit.
57.

Id.

58. See Sentell, Local Government Law and Liquor Licensing: A Sobering Vignette, 15
GA. L. Rav. 1039 (1981), reprinted in P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LocAL
GOVERNMENT LAW 283 (1983).
59. Id.
60. Id.
61. 257 Ga. 142, 356 S.E.2d 510 (1987).
62. Plaintiff, alleging that he had met all prescribed municipal requirements, sought to
mandamus issuance of the permit, Id. at 142, 356 S.E.2d at 510.
63. The court mentioned the close proximity of a school, traffic conditions, and the residential character of the neighborhood. Id., 356 S.E.2d at 511.
64. Id. at 143, 356 S.E.2d at 512.
65. Id.
66. Id. The court countered arguments of vagueness, overbroadness, and violation of
first amendment protections. Id. at 144, 356 S.E.2d at 512.
67. 257 Ga. 178, 356 S.E.2d 885 (1987).
68. Id. at 178, 356 S.E.2d at 886.
69. Id. The unit contained a living room, a bedroom, a kitchen, and a bathroom, as described by the city code for "apartments."
70. Id. at 179, 356 S.E.2d at 886. Defendant was a licensed real estate broker engaged in
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E. Openness
Justice Brandeis once prescribed sunlight as the best disinfectant for
social ills; that prescription translates into the call for "openness" in governmental affairs, a call resonating against local governments for open
records and open meetings.71 During the period under scrutiny, the news
media litigated the call in several contexts.
Napper v. Georgia Television Co.'" featured an action under the Georgia Open Records Act 7' against a municipal public safety commissioner

for access to case files compiled by a task force in the investigation of a
series of child murders.7 ' The supreme court held that the pendency of a
habeas corpus petition, filed by a person convicted of two of those
murders, did not justify blanket nondisclosure of the files.' 5 As to medical
records contained in some files, however, the court directed the trial judge
to balance privacy interests of the individuals against public interests
favoring disclosure.' Finally, the court mandated deletion of identifying
information personally embarrassing to individuals who were not the
targets of the investigation."
The other three contests all arose from a single incident drawing into
question the municipal treatment of allegations which had been filed with
the police department. 8 In The Atlanta Journal v. Hill,7" plaintiff newspaper sought access, under the Georgia Open Meetings Act,80 to meetings
managing the condominium units. Id. at 178, 356 S.E.2d at 886.
71. For the Brandeis quote, and a review of the Georgia local government context, see
Sentell, The Omen of "Openness" in Local Government Law, 13 GA. L. REV. 97 (1978),
reprinted in P. SENTELL,

ADDITIONAL

STUDIES IN GEORGIA LOCAL GOVERNMENT

LAW 367

(1983).
72. 257 Ga. 156, 356 S.E.2d 640 (1987).
73. 1959 Ga. Laws 88 (codified as amended at O.C.G.A, §§ 50-18-70 to -75 (1986 & Supp.

1988)).
74. The closed files had remained in a sealed vault for five years prior to plaintiffs' filing
of the action. 257 Ga. at 157, 356 S.E.2d at 647.
75. Id. at 165, 356 S.E.2d at 647. The court said that post-conviction collateral-attack
proceedings are of indeterminate duration and to permit their pendency to require a blanket
nondisclosure of investigatory case files would eviscerate the Open Records Act. Id.
76. Id. at 167, 356 S.E.2d at 649. The court based its decision on O.C.G.A. § 50-18-72(a)
(1986), conferring an exemption for medical records or any other information invading constitutional, statutory, or common law rights of privacy. 257 Ga. at 167, 356 S.E.2d at 649.
77. Id. at 170, 356 S.E.2d at 651. The court also approved deletion of identifying information as to individuals who were targets of the investigation but who were not charged
with or prosecuted for a crime. Id.
78. The allegations were of drug activities by prominent citizens. See infra notes 79-96
and accompanying text.
79. 257 Ga. 398, 359 S.E.2d 913 (1987).
80. 1972 Ga. Laws 575 (codified as amended at O.C.G.A. §§ 50-14-1 to -6 (1986 & Supp.

1988)).
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of an "Administrative Review Panel" appointed by the mayor to review
the matter. 81 Denying relief, the court held the panel possessed no lawful
official power, was purely advisory in character, and was outside the coverage of the open meetings statute. 82 Turning its decision upon the issue
of delegation, 8 ' and relying upon constitutional precepts that public affairs shall be managed by public officials," a majority of the court s' held
that the municipality could not "constitutionally delegate subpoena
power, power to punish by contempt, and the power to require sworn testimony before a court reporter, to a purely private, advisory group
"88

The sequence next unfolded a media demand to access to the meeting
of a municipal council committee to hear the public safety commissioner's
review of the internal investigation report. In City of Atlanta v. Pacific &
Southern Co., s7 the court, foregoing reliance upon the Open Meetings
Act," mandated opening the committee meeting to the public."1 Focusing
upon provisions of the municipal charter,90 the court surmised that
"[t]hey leave no room for closed meetings,""1 and that they required "all
meetings of the council and of its committees to be open to the public.""'
Finally, Georgia Television Co. v. Napper9 presented the most recent
(to date) episode in the trilogy. Media organizations brought an action
under the Uniform Superior Court Rules to televise an emergency judicial
hearing on media access to the municipal council meeting at which the
investigative report would be reviewed. The court held that under the
81. 257 Ga. at 398-99, 359 S.E.2d at 913-14. The panel was to review and prepare a
written report; the panel was created by the mayor's executive order and subsequently
armed with official powers by the council's amendment to the municipal charter. Id.
82. The court said the statute did not cover groups which function on behalf of government but possess no official authority. Id. at 399, 356 S.E.2d at 914.
83. See generally Sentell, Delegation in Georgia Local Government Law, 7 GA. ST. B.J. 9
(1970), reprinted in P. SENTELL, STUDIES IN GEORGIA LocAL GOVERNMENT LAw 731 (3d ed.
1977).
84. GA. CONsT. art. I, § 2, para. 2; Id. art. III, § 6, para. 1.
85. One justice concurred specially, and one justice concurred only in the judgment. 257
Ga. at 401, 359 S.E.2d at 915.
86. Id. For a more detailed review of the case, including an effort to place it against the
background of prior case law, see Sentell, Delineating Delegation in Georgia Local Government Law, URBAN GA., June 1988, at 23.
87. 257 Ga. 587, 361 S.E.2d 484 (1987).
88. 1972 Ga. Laws 575 (codified as amended at O.C.G.A. §§ 50-14-1 to -6 (1986 & Supp.
1988)).
89. 257 Ga. at 588, 361 S.E.2d at 485.
90. The court quoted the charter provision as follows: "All meetings of the council and
of its committees shall be open for attendance by the public as provided by law ...... Id.
91. Id.
92. Id.
93. 258 Ga. 68, 365 S.E.2d 275 (1988).
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rule in issue," the judge could deny television coverage only after a specific finding that the coverage would violate due process or detract from
the dignity and decorum of the court.2 Having made no such finding, the
court concluded, the trial judge was without power to deny television
coverage.' 6
F. Extraterritoriality
"The truism is that neither man nor municipality is an island and that
physical description does not delimit existence."'17 It is by no means uncommon for municipalities to exert power or influence beyond their corporate boundaries, therefore, nor for litigation to arise from the occasion."s Kelley v. City of Griffin" encompassed such an occasion, as
plaintiffs sought to halt the municipality's condemnation of land for future expansion of the sewer system.100 Plaintiffs' primary objection underscored the facts that their land lay outside the municipal limits, 10 and
that the municipality possessed no written agreement with the county for
the condemnation. 10 ' A unanimous supreme court blunted that objection
by emphasizing that the constitution's requirement of an agreement applied only if the extraterritorial operation was not "otherwise provided by
law." 10
' Locating "otherwise provided" authorizations in both the municipal charter'" and the Revenue Bond Law of 1937,105 the court sustained
the municipality's extraterritorial condemnation. Additionally, the court
rejected plaintiffs' argument that the municipality had abused its discretion by condemning for speculative future use; 106 the court found no evi94.

GA. UNIV. SuP. CT. R. 22 (1988).

95.

258 Ga. at 69, 365 S.E.2d at 277. The court relied upon its previous interpretation

of Rule 22 in Multimedia WMAZ, Inc. v. State, 256 Ga. 698, 353 S.E.2d 173 (1987).
96. 258 Ga. at 69, 365 S.E.2d at 277. Moreover, the court held, under Rule 22 the newsworthiness of the judicial proceeding is not a matter for determination by the judge. One
justice dissented from the decision, without opinion. Id.

97. Sentell, ExtraterritorialPower in Georgia Municipal Law, 12 GA. L. REV. 1 (1977),
reprinted in P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LocAL GOVERNMENT LAW 157

(1983).
98.
99.

For discussion of the various contexts in which the issue has been litigated, see id.
257 Ga. 407, 359 S.E.2d 644 (1987).

100. Id. at 407, 359 S.E.2d at 645.
101. Id. It was apparently undisputed that the land was located beyond the municipal
corporate boundaries and within the unincorporated territory of the county.
102. In making this argument, plaintiffs relied upon GA. CONST. art. 9, § 2, para. 3(b)(2).
103.

257 Ga. at 407, 359 S.E.2d at 645.

104. Id. at 408, 359 S.E.2d at 645.
105.

1937 Ga. Laws 761 (codified as amended at O.C.G.A. §§ 36-82-60 to -85 (1987)). The

court said that "[cJonstruction of a sewer system is clearly an undertaking contemplated
under the revenue bond law." 257 Ga. at 408, 359 S.E.2d at 645.
106. On the determination of "need" in the Georgia local government law of eminent
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dence that the municipality had acted "illegally, in bad faith or
unconstitutionally." 10 7
Presenting extraterritoriality in a different local government context,
Delong v. State 0 8 featured a defendant's motion to suppress evidence on
grounds that his arrest occurred beyond municipal limits.10 ' Proving its
own adeptness at locating "other authority" for deviating from the general rule, 1 the court of appeals focused upon precisely what had occurred inside the municipality.1 Approving the arrest,1 the court reasoned that "a city police officer who observes a person commit a traffic
violation within the geographic limits of the officer's jurisdiction is authorized to initiate pursuit, and if necessary, go outside the city's geographical limits in order to effect an arrest for traffic violations committed in the officer's presence. '
Finally, municipal ownership of land serves as derivation for yet another vista of extraterritoriality. Privately-held usufructs in such land enjoying traditional exemption from ad valorem taxation,114 the legislature
moved in 1983 to restrict the exemption, at least to a degree.1 ' The issue
projected by Roberts v. EasternAirlines, Inc."" was whether that legislative action removed the exemption for privately-held usufructs in municipality-owned land, that land being located inside municipal limits. 7
domain, see Sentell, Condemning Local Government Condemnation, 39

MERCER

L

REV.

11

(1987).
107. 257 Ga. at 409, 359 S.E.2d at 646. Indeed, the court reasoned, the plan "was conceived as the result of a joint city-county study of water and sewer services in order to meet
future demands and higher EPA standards." Id. The court thus affirmed the trial judge's
refusal to set aside the municipal condemnation.
108. 185 Ga. App. 314, 363 S.E.2d 811 (1987).
109. For more extensive treatment of this context, see Sentell, ExtraterritorialPower in
Georgia Municipal Law, 12 GA. L. Rv. 1 (1977), reprinted in P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 157 (1983).
110. The general requirement that arrests take place inside the municipality, unless
other jurisdiction is conferred "by local or other law," is O.C.G.A. § 40-13-30 (1985).
111. Evidence indicated that the municipal officer had observed defendant's traffic violations inside the municipal limits and had followed defendant outside before making the
arrest. 185 Ga. App. at 314, 363 S.E.2d at 812.
112. Id. at 315, 363 S.E.2d at 812. In doing so, the court necessarily affirmed the trial
judge's denial of defendant's motion to suppress evidence. Id.
113. Id.
114. For treatment of the subject, see Sentell, Caesar Confronts Caesar:Local Government Property Taxation and Local Government Property, 31 MERCER L. REV. 293 (1979),
reprinted in P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAw 261

(1983).
115. 1983 Ga. Laws 647.
116. 257 Ga. 273, 357 S.E.2d 585 (1987).
117. Id. at 274, 357 S.E.2d at 586. The usufructs, held by the airline, consisted of hangar
property and fuel tanks located on the municipality's airport property lying inside the mu-
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Considering legislative intent to be evidenced by still later legislative action,11 the supreme court held the 1983 statute to remove the exemption
only as to municipality-owned land located outside the municipal
boundaries."'
G. Liability
Diversity constituted the hallmark of the survey period's focus upon
municipal liability.120 From a profusion of perspectives and in an assortment of contexts, advocates of municipal responsibility shepherded their
claims to the court of appeals.
Traditionally, the "revenue concept" occupies special status in applying
the classical "function test" to the issue of municipal tort accountability. 1 That concept found itself the object of renewed decisional reflections during the past year. The plaintiff in Smith v. Mayor of Savannah,122 injured by the lid of a municipal garbage dumpster, brandished
the revenue concept in an effort to escape the general characterization of
garbage collection as a "governmental function."122 Countering plaintiff's
evidence that sanitation revenues supplemented the municipality's general funds, the court plumbed municipal records to report "hefty operating losses" for the past decade. 12 4 Given these "rank operating losses," the
court concluded, "the only reasonable conclusion is that the city maintained the garbage collection service as a public service and not as a business enterprise."1 2 s Accordingly, the court affirmed the trial judge's deci1 2s
sion of sovereign immunity.

The court devoted an even more intensive analysis to the concept in
Cleghorn v. City of Albany,' 27 an action for injuries suffered in a fall at
nicipal limits. Id. at 273, 357 S.E.2d at 585.
118. O.C.G.A. § 6-3-21 (1982). The court read this statute to clear up any ambiguity and
to say "that any interest that is created in private parties on lands located outside of the
territorial limits of the political subdivision granting the interest is subject to ad valorem
tax." 257 Ga. at 275, 357 S.E.2d at 587.
119. Id.
120. For a current treatment of the subject, see P. SENTELL, THE LAW OF MUNICIPAL
TORT LIABILITY IN GEORGIA (4th ed. 1988).
121. See id. at 30.
122. 185 Ga. App. 708, 365 S.E.2d 529 (1988).
123. See P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 10 (4th ed.
1988).
124. The court also acknowledged that "[p]rofit margin alone may not be dispositive of
the issue of whether a municipal operation is primarily a business enterprise or a governmental function . . . ." 185 Ga. App. at 709, 365 S.E.2d at 530.
125. Id.
126. One of the judges concurred only in the judgment. Id.
127. 184 Ga. App. 732, 362 S.E.2d 386 (1987).
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the municipal civic center."28 Essentially, the court professed to examine
whether, under controlling case law, a municipality loses its governmental
immunity only if the municipal charter authorizes operation of a facility
primarily as a source of revenue. 12 Delving into considerable judicial history, the court sought to clarify ambiguities and correct misimpressions. 30 Specifically, it declared, "[w]hether the enterprise turns a profit,
or only an incidental profit ... is not the controlling point."18 ' Additionally, "the better question is not ...

whether the City has authority to

operate the facility, since under that test a City ultra vires operating an
unauthorized facility, though it be strictly for profit, would find itself immunized." 32s Finally, the court also characterized as "not being the sole
determinative standard," charter authority to operate the facility "pri-

marily as a source of revenue."o 3s Because it viewed the trial judge's sum-

mary judgment to rest upon this latter point,'" the court reversed for a
determination of the proper inquiry: "whether the facility was designed
to 'maximize revenues' or to be operated primarily for the general good of
8
the public.'

3

Another traditional "special instance" of municipal tort responsibility,'3 street and sidewalk defects account for a substantial body of Georgia case law.18 7 Although potentially liable for those defects, the municipality must be found negligent in their creation or maintenance; that
negligence, in turn, pivots upon the municipality's actual or constructive
128. Id. at 732, 362 S.E.2d at 387.
129. The court designated this the municipality's argument in the case, extracted from
language by the supreme court in its decision of Cornelisen v. City of Atlanta, 146 Ga. 416,
91 S.E. 415 (1917). The court conceded that the municipal charter was not clear as to
whether this civic center was to be operated primarily as a source of revenue. 184 Ga. App.
at 733, 362 S.E.2d at 389.
130. The court designated as noncontrolling the cases that have inferred the language of
Cornelisen to mean "that in order for operation of a facility to be a ministerial function the
city charter must expressly provide authority to operate the facility primarily as a source of
revenue." Id. at 735, 362 S.E.2d at 388.
131. Id., 362 S.E.2d at 389. Rather, "what is significant is the character of the facility as
'primarily a source of revenue' rather than being used primarily for the benefit of the public
regardless of incidental generation of revenues." Id.
132. Id.
133. Id.
134. Id. "The trial court erred in granting summary judgment to the City on the apparent basis that the charter itself did not expressly grant authority to operate the facility
primarily as a source of revenue .

. . ."

Id. at 736, 362 S.E.2d at 389.

135. Id. at 735, 362 S.E.2d at 389. "It is clear that if a facility or activity is operated
primarily as a source of revenue, its governmental immunity is lost along the way to business-as-usual .

. . ."

Id.

136. See O.C.G.A. § 32-4-93 (1985).
137. For treatment of that body of law, see P. SzNThLL, THE LAW
LIABILITY IN GEORGIA 62 (4th ad. 1988).

OF
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knowledge of the defect in time to remedy or warn of its existence.'
Although the element of knowledge is a matter of jury consideration in a
majority of the cases, exceptional instances do arise; Crider v. City of Atlanta's presented such an instance. Crider featured an action for a pedestrian's fall on a municipal sidewalk, allegedly defective by reason of a
one-inch discrepancy between two sections of concrete. 4 ' Summarily affirming the trial judge's directed verdict for the municipality, the court
rested upon the point of knowledge:"" "Where no evidence is presented
which would authorize a finding of actual or constructive knowledge of an
alleged defect, judgment should be entered in favor of the
42
municipality."1
As reinvigorated in 1968,"' the concept of nuisance proved immensely
popular in efforts by claimants to avoid municipal immunity." 4 In this
endeavor as well, however, the element of knowledge has emerged as one
of the determinative guidelines.'"I Illustratively, Moon v. City of Eatonton ' encompassed an action in nuisance for injury to a child who fell
from monkey bars in a municipal park and struck protruding concrete." 7
Emphasizing undisputed evidence that the municipality had received no
previous knowledge or complaint of the condition, the court held the action deficient under the nuisance guideline requiring municipal misfeasance "to such a degree as would exceed the concept of mere
4
negligence."

Yet another moderating movement against municipal immunity in
tort,'s liability insurance has proved particularly potent in recent
138.

Id.

139. 184 Ga. App. 389, 361 S.E.2d 520 (1987).
140. Id. at 389, 361 S.E.2d at 521.
141. "Plaintiff presented no evidence whatsoever showing the city had implied or constructive notice." Id.
142. Id. The court rejected plaintiff's argument of negligent inspection, emphasizing the
absence of any record of the alleged defect in the files of the municipal street department.

Id.
143. Town of Fort Oglethorpe v. Phillips, 224 Ga. 834, 165 S.E.2d 141 (1968). See
Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance, 12 GA. ST. B.J. 11

(1975), reprinted in P. SENTELL,
1977).
144.

STUDIES IN GEORGIA LOCAL GOVERNMENT LAW

843 (3d ed.

See treatment of the movement in P. SENTELL, THE LAW OF MUNICIPAL TORT LIABIL-

ITY IN GEORGIA

125 (4th ed. 1988).

145. Id.
146. 184 Ga. App. 114, 361 S.E.2d 6 (1987).
147. Id. at 114, 361 S.E.2d at 6.
148. Id. at 115, 361 S.E.2d at 7. The court thus affirmed the trial judge's grant of summary judgment for the municipality.
149. See generally P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 177
(4th ed. 1988).
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times."'0 All know of the supreme court's pivotal decision in 1985 announcing that under the Constitution of 1983 a county's procurement of
liability insurance served to waive tort immunity to the extent of the insurance.""1 During the survey period, the court of appeals expressly applied that rationale to municipalities as well. Brockman v. Burnett 6'" involved an action against a municipality by an injured motorist, alleging
municipal negligence in failing to replace a missing stop sign,' ss and establishing that the municipality was insured under a general liability policy.'" Declaring error in a judgment on the pleadings in favor of the municipality, the court was brief but emphatic: there is "an automatic waiver
by a municipality of the defense of sovereign immunity to the extent of
any applicable general liability insurance coverage carried by the
municipality."""5
On occasion, rather than proceeding against the municipality itself, the
disgruntled party will seek redress against designated municipal officials.156 This was the instance of Booker v. Eddins,"7 a malicious prosecution action against municipal officials for unsuccessfully prosecuting
plaintiff, who refused to pay an annual business fee."' Deciding adversely
to the plaintiff," s the court emphasized plaintiff's clear violation of a municipal ordinance and that her prosecution had failed only because the
ordinance contained an invalid sanction.160 It was thus clear, the court
reasoned, that defendant officials had possessed "probable cause" for
150. For background, see Sentell, Tort Liability Insurance in Georgia Local Government Law, 24 MERCER L. Rzv. 651 (1973), reprinted in P. SENTELL, STUDIES IN GEORGIA
LOCAL GOVERNMENT LAW 811 (3d ed. 1977). For the recent developments, see Sentell, Geor-

gia Local Government Tort Liability: The "Crisis" Conundrum, 2 GA. ST. U.L. REV. 19
(1986).
151. Toombs County v. O'Neal, 254 Ga. 390, 330 S.E.2d 95 (1985). See also P. SENTELL,
THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 186 (4th ed. 1988).
152. 184 Ga. App. 66, 360 S.E.2d 655 (1987).
153. Id. at 66, 360 S.E.2d at 655. Plaintiff alleged an intersection collision as well as prior
municipal knowledge of the missing sign. Id.
154. Existence of the insurance was undisputed. Id. at 67, 360 S.E.2d at 655.
155. Id., 360 S.E.2d at 656. The court reasoned that "the 1983 constitutional provision
GA. CONST. art. 1, § 2, para. 9 is by its terms self-executing."
156. For treatment of the subject, see generally Sentell, Georgia Local Government Oficers: Rights for Their Wrongs, 13 GA, L. REV. 747 (1979), reprintedin P. SENTELL, ADDITIONAL STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 419 (1983).

157. 183 Ga. App. 449, 359 S.E.2d 211 (1987).
158. Id. at 449, 359 S.E.2d at 211. Plaintiff, an attorney, had refused to pay an annual
license fee imposed by municipal ordinance. Id. at 450, 359 S.E.2d at 212.
159. The court thus affirmed the trial judge's grant of summary judgment in favor of
defendants. Id. at 452, 359 S.E.2d at 213.
160. The city court had concluded that the ordinance was invalid in providing criminal
rather than civil penalties. Id.
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plaintiff's prosecution, 161 a conclusion at odds with a successful action in
malicious prosecution. 162 "In a suit for malicious prosecution," the court
asserted, "the gravamen of the action is the want of probable cause on the
part of the person or persons instituting the prosecution.' 1 1
H.

Zoning

Municipalities, in their zoning endeavors, must traditionally make their
peace with the nonconforming use. That reality constituted the facet
around which the controversy revolved in Slaven v. City of Buford,"M as
plaintiffs appealed the trial judge's refusal to enjoin municipal interference with the continued operation of a trailer park.16 5 In review, the supreme court acknowledged the discretion typically accorded trial judges
in respect to injunctions, but posited that discretion to depend upon a
conflict in evidence. In this case, the court elaborated, evidence was uncontroverted that the park had been continuously operated for mobile
home rentals, thereby constituting a nonconforming use. Because municipal zoning ordinances specifically permitted nonconforming uses to con-

tinue, the court reversed the trial judge's denial of plaintiffs' relief."' 6
A second fixture in the zoning milieu is that of rezoning. In Turner v.
City of Atlanta,' 7 a majority of the court approved a rezoning of prop-

erty from commercial to office-institutional when the municipality
adopted a comprehensive development plan.' 8 In those circumstances,
the court held, neither municipal ordinances nor due process required

personal notice to the property owner;' 9 moreover, the owner failed to
show an unconstitutional "taking" by indicating only that his property
1 70
would be more valuable if rezoned.

161. Id. The court emphasized that defendants made no effort to deny plaintiff the right
to practice, and that plaintiff had not challenged the validity of the ordinance on the
grounds that it was eventually held invalid. Id. at 451, 452, 359 S.E.2d at 212, 213.
162. The court noted that the action is provided under O.C.G.A. § 51-7-40 (1982), and
that "[tihis form of action however is not favored by the courts of this state." 183 Ga. App.
at 450, 359 S.E.2d at 212.
163. Id. at 451, 359 S.E.2d at 212.
164. 257 Ga. 100, 355 S.E.2d 663 (1987).
165. Id. at 100, 355 S.E.2d at 663.
166. Id. The court held that the trial judge had erred in finding that some of the sites
had been converted to single-family dwellings. Id., 355 S.E.2d at 664.
167. 257 Ga. 306, 357 S.E.2d 802 (1987).
168. Id. at 306, 357 S.E.2d at 802. Plaintiff's actual use of his property for a motel remained unchanged, but he alleged an unconstitutional taking by rendering his property unmarketable. Id.
169. The trial judge had found that the municipality complied with its own notice procedure. Id.
170. One justice concurred only in the judgment, and two justices dissented, arguing an
unconstitutional taking by virtue of a decrease in value of the land due to the municipal
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The court was equally unyielding in Heavy Machines Co. v. City of
Roswell,1 7 1 to a challenge aimed specifically at certain conditions contained in a municipal rezoning ordinance. 17 Observing that the ordinance
had resulted from judicial mandate,1 7 3 and that the challenged conditions
imposed limitations on particular uses of property,1 7 4 the court declared
plaintiff deficient in his claim of unconstitutionality. "There was no evidence that [plaintiff) attempted 7to
develop the site as rezoned, nor to
5
feasibility.'
economic
its
analyze
II. COUNTIES
A.

Power

The period under scrutiny afforded intriguing glimpses into two unrelated episodes illustrating county efforts to cope in the warp and woof of
local government administration. In each, success depended upon the basic power to proceed, a power determined, in turn, by the legal characterization of circumstances. The episodes thus portray at once the provincial
but provocative sweep of local government law.
Few current state and local government problems surmount that of
7
overcrowded jails; Clayton County v. Evans'1
manifested the rampant
governmental frustration. In a proceeding against the state commissioner
of corrections, the county sought to mandamus the more rapid transfer of
state felony prisoners from county to state institutions.' 7 Absent timely
transfer, the county demanded reimbursement for prisoner expenses in
an amount greater than current payments.'17 The supreme court, engaging an approach of bifurcated yet interconnected import, rebuffed the
county efforts.170 On the one hand, the statutory provision for reimbursement itself indicated legislative recognition that the transfer requirement
was directory rather than mandatory. On the other hand, the state department's conduct, apparently the reimbursement payments actually
down zoning. Id. at 307, 357 S.E.2d at 803.
171. 257 Ga. 745, 363 S.E.2d 539 (1988).
172. Id. at 746, 363 S.E.2d at 540.
173. That mandate had resulted from plaintiff's previous challenge in City of Roswell v.
Heavy Mach. Co., 256 Ga. 472, 349 S.E.2d 743 (1986).

174. E.g., land subdivision, density, building heights, buffers, and setbacks.
175. 257 Ga. at 746, 363 S.E.2d at 540.

176. 258 Ga. 146, 366 S.E.2d 282 (1988).
177. O.C.G.A. § 42-5-50(b) (1985).
178. O.C.G.A. § 42-5-51(c) (1985) requiring reimbursement in a sum not less than $7.50
per day per inmate. The defendant conceded that the costs to the county were greater than
the $8.50 per day per inmate presently being paid. 258 Ga. at 146, 366 S.E.2d at 282.

179. 258 Ga. at 146, 366 S.E.2d at 282. The court thus affirmed the trial judge's denial of
relief to the county. Id. at 148, 366 S.E.2d at 283.
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made, constituted substantial compliance with legislative requirements.""
In any event, the court concluded, a transfer without adequate space was
impossible, 1 1 and "[i]mpossibility of performance by the public official is
universally recognized as a defense in mandamus proceedings. '"'
Of lesser long-range significance, perhaps, the problem perpetuating
the litigation in Elbert County v. GeorgiaInsurersInsolvency PoolI83 was
no less pressing. The county, insured by an insolvent insurer, sought recovery from the Insurers Insolvency Pool for hailstorm damage to the
county courthouse.'" The issue, one of statutory coverage, turned upon
whether the county was excluded from the pool as a "person" with a net
worth of more than one million dollars.185 The court of appeals refused to
consider the county as such a "person." As a political subdivision of the
state, the court reasoned, the county fit the precept that the state, unless
named or clearly included, is not bound by a statute.1" Moreover, a
county of the specified net worth did not necessarily meet the exclusion's
obvious purpose of reapportioning the loss among those best able to bear
it.1's Accordingly, the court reversed the trial judge's decision excluding
the county from the pool.'"
B. Officers and Employees
A concern with the conduct of county commissioners permeated two of
the supreme court's decisions during the survey period, but in distinctly
6
different settings. Eaves v. Harris"
' encompassed a fulsome challenge to
the constitutionality of a recently enacted statute requiring that, upon a
public official's indictment, the Governor appoint a commission to determine whether the official should be suspended from office. 19 0 Considering
in seriatim fashion the contentions raised by plaintiff commissioner, the
court first focused upon the plight of the voters. Those voters possessed
no constitutional right, the court asserted, to be represented by one sub180. "Under the circumstances, the department has accomplished the substantial compliance with the statutes required by O.C.G.A. § 1-3-1(c)." 258 Ga. at 147, 366 S.E.2d at 283.
181. I.e., such a transfer would violate the prisoners' constitutional rights.
182. 258 Ga. at 148, 366 S.E.2d at 283.
183. 185 Ga. App. 803, 366 S.E.2d 153 (1988).
184. Id. at 804, 366 S.E.2d at 153.
185. The exclusion is contained in O.C.G.A. § 33-36-3 and has since been increased to a
net worth of three million dollars. O.C.G.A. § 33-36-3(2)(F) (Supp. 1988).
186. The court relied upon O.C.G.A. § 1-3-8 (1982).
187. "Many a county in this state will have a net worth of $1 million but might still be
poor considering the number of taxpayers in it, and the number of people it serves." 185 Ga.
"App. at 805, 366 S.E.2d at 154.

188. Id.
189. 258 Ga. 1, 364 S.E.2d 854 (1988).
190. O.C.G.A. § 45-5-6 (1982).
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sequently indicted for a felony."'1 A similar disposition extended to the
commissioner himself: the suspension is of limited duration, it exacts no
loss of compensation, and the requirement bears a reasonable relation to
the compelling state interest of insuring public confidence in government. 1" The court also rejected plaintiff's effort to have the commission
consider the merits of the charges against him. A "mini-trial" at this
stage would be unreasonable,' es the court concluded, and the statute correctly prescribed a determination only as to job performance. ' " Finally,
the court denied the existence of conflict between the statute and the
constitution's disqualification of an official convicted of a felony." 5 "Because the statute provides only for suspension and not removal upon in-

dictment, we find no conflict with the Constitution."' "
The commissioner's conflict of interest claimed center-piece prominence in the litigation unfolded by Bowen v. Griffith.'9 Plaintiff taxpayer
sought the commission chairman's removal from office on grounds that he
was also receiving a salary as county road superintendent and a fixed
monthly expense allowance. Although holding that neither of the additional payments constituted the type of "fees" prohibited by the removal
statute,"' the court nevertheless disapproved both arrangements. First,
the court held that the controlling local statute authorized no expense
191. 258 Ga. at 5, 364 S.E.2d at 859. The court reasoned that the suspension did not
impair the voters' right to vote, and that the Governor's appointment of a temporary substitute assured continuing representation. Id. at 3, 364 S.E.2d at 857.
192. "Balancing the public good against the indicted public officials' right to hold office
results in the conclusion that this law does not offend traditional notions of fair play and
justice." Id. at 4, 364 S.E.2d at 857.
193. Id., 364 S.E.2d at 858.
194. Under the statute, the commission recommends suspension if it determines the indictment adversely affects the official's administration of the office, O.C.G.A. § 45-5-6(c)
(1982). The court reasoned that "the interests of both the official and the public are better
protected by allowing suspension based on the fact of the indictment alone." 258 Ga. at 4,
364 S.E.2d at 858.
195. GA. CONsT. art. II, § 2, para. 3.
196. 258 Ga. at 6, 364 S.E.2d at 859 (emphasis in original). One justice dissented, urging
the statute's violation of due process in that "[the statute, once triggered, makes the decision the review commission is supposed to make." Id. Additionally, he charged, the statute
failed to provide for a "meaningful hearing."
197. 258 Ga. 162, 366 S.E.2d 293 (1988). For background on the self-interest issue in
Georgia local government law, see Sentell, Self-Interest and Municipal Purchasing:How
Now?, 5 GA. ST. B.J. 309 (1969); Sentell, Municipal Purchasing and Self-Interest: An Update, 7 GA. ST. B.J. 431 (1971). Both articles are reprinted in P. SENTELL, STUDIES INGEORGIA
LOCAL GOVERNMENT LAW 623, 637 (3d ed. 1977).
198. O.C.G.A. § 45-7-8 (1982). The court reasoned that the major evils envisioned by this
statute of 1792, with its sanction of removal, were those inherent in the old "fee system"; as

narrowly construed, the statute reached neither the additional salary nor the expense allowances. 258 Ga. at 165, 366 S.E.2d at 295.
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allowances except for actual reimbursements and ordered defendant to
make an accounting. 19s Second, the court elaborated defendant's duty, as
chairman, to supervise the work of the road superintendent; 00 that "duality of functions," the court proclaimed, suffered condemnation by more
than one hundred years of Georgia common law.201 Accordingly, the defendant was prohibited from serving simultaneously as chairman of the
board of commissioners and as road superintendent.202
The court of appeals also confronted issues of conflict of interest and
removal, but in separate proceedings. The conflict quandary arose in
Crumpton v. Kelly,es0 in the somewhat unusual setting of a medical malpractice action against a county hospital authority.2 ' Appealing an adverse jury verdict, plaintiff attacked the trial judge's refusal to disqualify
a prospective juror who was the attorney for the county governing authority. Holding reversible error,205 the court sketched the juror's conflicting
choices between "impartiality" and "pecuniary interests" as follows:
"Here, the juror is counsel for the governing body of a governmental entity which created one of the parties for the purpose of meeting that entity's responsibility to provide health care to its citizens.""2 The removal
issue, the explosive concern of In re Hensley,r'" involved a county sheriff
who was investigated by a citizens' committee appointed by the county
grand jury.2" The committee's report charged the sheriff with numerous
illegal activities; the grand jury then adopted the report as its own, directed publication, and recommended the sheriff's removal from office.
The snafu in this procedure, the court held, occurred in the grand jury's
production of a report rather than a presentment:' 0 ' "[T]he legislature
has not seen fit to expand the statutory authority of the grand jury to
permit the publication of general presentments criticizing or accusing in199. 1986 Ga. Laws 3596. The only expenses allowed the chairman were those actually
paid out as reasonable and necessary expenses.
200. 258 Ga. at 166, 366 S.E.2d at 296. The court found this duty under the local statute
as will. Id.
201. Id. (citing Harrison v. McHenry, 9 Ga. 164 (1850)).
202. Id. The court remanded for the trial judge's consideration of the appropriate nature
and extent of relief. Id.
203. 185 Ga. App. 245, 363 S.E.2d 799 (1987).
204. Id. at 245, 363 S.E.2d at 799.
205. I.e., the court held that the judge should have excused the juror for cause.

206. 185 Ga. App. at 246, 363 S.E.2d at 799. The court described this as a "close relationship between the juror's client and the party." Id., 363 S.E.2d at 800.
207. 184 Ga. App. 625, 362 S.E.2d 432 (1987).
208. Id. at 625, 362 S.E.2d at 433.
209. The court viewed the grand jury as having possessed the authority to appoint the
committee and, on the basis of its report, to issue a presentment of malpractice in office. Id.
at 626, 362 S.E.2d at 433.
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dividuals of unindictable activities.' '210 Reversing the trial judge, therefore, the court granted the sheriff's petition to expunge offensive portions
of the report from official records.""
Pulliam v. Richmond County Board of Commissioners"'s presented a
final employee effort of the period, an action for on-the-job injury."'
Plaintiff police officer sued his employer, the county, for injuries resulting
24
from the conduct of an inmate in the county's correctional institute. "
Attempting to avoid the bar of workers' compensation as his sole remedy,
plaintiff charged the county with acting in "dual capacity,""' and with
breach of supervision duties which created a risk to the general public."'
"There is allure to that logic," the court conceded, "but the fact remains
that [plaintiff] was injured as a result of a traffic incident, a risk that he
was exposed to because of his employment.""12 7 Consequently, the court
held plaintiff's exclusive right in workers' compensation to bar the tort
action.21
C. Regulation
The county's permit and licensing activity provides a tinderbox for litigation, with the county facing something of a dilemma. On the one hand,
constitutional imperatives require the county's adoption of clear objective
standards for obtaining the permit; on the other hand, the county's denial
of an application meeting those standards may well constitute an abuse of
discretion."1' Fulton County v. Bartenfeld,2 20 litigation over the county's
denial of a permit for a landfill, affords an appropriate illustration.2' Although the county planning commission had recommended approval"'
210. Id. at 627, 362 S.E.2d at 434.
211. Id. On the other hand, the court rejected the sheriff's motion to disqualify the
grand jury from further investigation, reasoning that grand jurors are not required to be
impartial and unbiased. Id.
212. 184 Ga. App. 403, 361 S.E.2d 544 (1987).
213. Id. at 403, 361 S.E.2d at 545.
214. The inmate's driving of a county motorgrader caused injury to the plaintiff in his
car on patrol. Id.
215. Id. at 404, 361 S.E.2d at 545. The "exclusive rights" provision is contained in
O.C.G.A. § 34-9-11 (1988).
216. 184 Ga. App. at 404, 361 S.E.2d at 545. That risk was distinct, the plaintiff argued,
from those arising out of the county's employer-employee relationship with him. Id.

217. Id.
218. Id.
219. For treatment of the subject, see Sentell, Discretion in GeorgiaLocal Government

Law, 8 Ga. L. Rav. 614 (1974), reprinted in P. SENTELL, STUDIES

IN GEORGIA LOCAL GOVERN-

MENT LAW 651 (3d ed. 1977).

220. 257 Ga. 766, 363 S.E.2d 555 (1988).
221. Id. at 766, 363 S.E.2d at 556.
222. The planning commission had specified conditions to which the applicant had

324
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and only three parties objected at the public hearing,2 23 the commission-

ers had denied the application. In these circumstances, and emphasizing
the applicant's compliance with all objective prerequisites in the county's
ordinances, 2 4 the supreme court declared the denial "an act of discretion
which is lacking in any articulable, objective ground of support ....
That kind of use equalled abuse, the court held, and entitled the applicant to the permit 2 6
On several occasions, employing similar rationale, the court impeached
the permit schemes established by the county ordinances themselves. In
Crymes v. DeKalb County,"' for example, the court emphasized that
under the ordinance in issue, the commissioners' approval was merely one
of the prerequisites to the eventual grant of a permit by the county development director.228 Because the ordinance established only two objective
preconditions for the commissioners' approval, 22 " the court held invalid

the further provision for the commissioners' absolute discretion.2 An applicant for a landfill permit, who had complied with the stated conditions,
was entitled to the commissioners' approval.2 "
The court reached the same conclusion in two other cases. Davidson
Mineral Properties,Inc. v. Monroe County2 2 featured county resolutions

essentially providing that commercial development permits were to be issued by the county commissioners. 3 3 Emphasizing the absence of objective criteria, the court declared the resolutions void "because they improperly allow[ed] uncontrolled discretion by the Board in granting or
denying a permit application and are otherwise too vague, indefinite and
agreed. Id. at 771, 363 S.E.2d at 559.
223. The court characterized those objections as generalized fears of lower land values
and traffic problems. Id.
224. The court relied upon its analogous line of decisions dealing with the issuance of
liquor licenses. For treatment, see Sentell, Local Government Law and Liquor Licensing: A
Sobering Vignette, 15 GA. L. REv. 1039 (1981), reprinted in P. SENTELL, ADDITIONAL STUDIES
IN GEORGIA LocAL GOVERNMENT LAW 283 (1983).
225. 257 Ga. at 771, 363 S.E.2d at 559.
226. The court thus affirmed the trial judge's issuance of a writ of mandamus for the
grant of the permit. Id., 363 S.E.2d at 560.
227. 258 Ga. 30, 364 S.E.2d 852 (1988).
228. Id. at 30, 364 S.E.2d at 853.
229. A letter from the registered engineer and a public hearing, Id., 364 S.E.2d at 854.
230. The court said the ordinance set forth no criteria for the commissioners' exercise of
the discretion granted to them. Id.
231. Id. The court emphasized that its decision in no way assured the applicant of the
permit, for that decision would be made by the development director. Id. at 31, 364 S.E.2d
at 854.
232. 257 Ga. 215, 357 S.E.2d 95 (1987).
233. Id. at 216, 357 S.E.2d at 95. One of the resolutions declared a moratorium on commercial development except with the express permission of the county commissioners. Id.
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uncertain to be enforceable."'' Only slightly more elaborate, the regulations at issue in Lithonia Asphalt Co. v. Hall County Planning Commission2 3 5 required permit applicants to obtain the commission's finding that
"the proposed location, construction, and operation will not injure unduly
the surrounding developments or the community either present or future. '2 36 Again, the court expended little analysis to conclude that "the
vague language .. .contains insufficient objective standards and guidelines to meet the requirements of due process, therefore, it is void."""
D.

Openness

The omen of openness reared its countenance in the arena of county
government as well.2 R.W. Page Corp. v. Kilgore23 featured the action
of a newspaper publisher to compel the county coroner's release of the
transcript of a murder inquest.240 The supreme court, expressly foregoing

reliance upon the open records statute," enlisted instead the voluntary
relinquishment concept of waiver. Meshing the implications of that concept with the undisputed facts of the controversy, the court proffered the
following formulation:
[W]hen a coroner, who is a public official, makes an inquest and opens it

to the public, and the testimony given at the public inquest is recorded
and transcribed at public expense, the coroner has waived any right
which he might claim to have to contend that the transcript is not a
public record. " '

E. Contracts
Since the Code of 1863, Georgia statutory law has mandated that all
contracts in behalf of the county shall be in writing and entered on the
234. Id. at 217, 357 S.E.2d at 96. The court thus reversed the trial judge's denial of relief
to the plaintiff applicant for a rock quarry permit. Id., 357 S.E.2d at 97.
235. 258 Ga. 8, 364 S.E.2d 860 (1988).
236. Id. at 9 n.1, 364 S.E.2d at 860 n.1.
237. Id. at 9, 364 S.E.2d at 861. The court reversed the trial judge, holding the applicant
for an asphalt plant permit free of restrictions imposed by the planning commission. Id.
238. For treatment of the subject, see Sentell, The Omen of "Openness" in Local Government Laub, 13 GA. L. REv. 97 (1978), reprinted in P. SENTELL, ADDITIONAL STUDIES IN
GaORGiA LOCAL GOVERNMINT LAW 367 (1983).
239. 257 Ga. 179, 356 S.E.2d 870 (1987).
240. Id. at 179, 356 S.E.2d at 870. The coroner's jury had returned a verdict of murder,
but no determination of responsible parties.
241. O.C.G.A. § 50-18-70 (1986).
242. 257 Ga. at 179, 356 S.E.2d at 870. The court expressly excluded from its ruling
photographs or other documentary evidence which, it feared, might later create problems of
pretrial publicity. Id. at 180, 356 S.E.2d at 871.
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minutes.141 The court of appeals recently and summarily employed that
mandate to thwart an attorney's action to recover a fee. In Smith v.
Gwinnett County"4 plaintiff sought compensation for his previous representation of the county coroner in attempting to expunge portions of
grand jury presentments." Plaintiff couched his claim for county liability
in an alleged "constitutional right" on the part of the coroner to hire an
attorney." The court turned aside any such right as personal to the coroner" 7 and then focused upon the potential existence of a contractual relation between plaintiff and the county. Enforceability of such a contract
would depend upon compliance with the "written-and-entered" mandate, ' 8 the court declared, and
it was uncontroverted that plaintiff had
4
not met those requirements. '

F. Liability
In the Georgia law of county liability, the point of departure remains
the traditional statutory proscription that "[a] county is not liable to suit
for any cause of action unless made so by statute."'"0 Applying that proscription, the court of appeals in Ostuni Bros., Inc. v. Fulton County Department of Public Works' 1 reviewed an action against the county public
works department for the alleged wrongful sale of plaintiff's property for
nonpayment of water line assessments.'' Summarily affirming the trial
judge's dismissal of the action, the court proffered simply that plaintiff
had "made no showing of a waiver of immunity. . .. "253
The most recent movement against traditional county immunity de243. For treatment of the subject, see Sentell, County Contracts in Georgia: "Written
and Entered," 32 MERCER L. REV. 283 (1980), reprintedin P. SENTELL, ADDITIONAL STUDIES
IN GEORGIA LocAL GOVERNMENT LAW 193 (1983). For the current version of the statute, see
O.C.G.A. § 36-10-1 (1987): "All contracts entered into by the county governing authority
with other persons in behalf of the county shall be in -writing and entered on its minutes."
244. 182 Ga. App. 875, 357 S.E.2d 316 (1987).
245. Id. at 875, 357 S.E.2d at 316. For the expungement action, see In re Gwinnett
County Grand Jury Proceedings, 180 Ga. App. 241, 348 S.E.2d 757 (1986).
246. This, according to plaintiff, was a right enjoyed by the coroner as an elected official.
182 Ga. App. at 875, 357 S.E.2d at 317.
247. The coroner was not a party to the action. Id.
248. The court reasoned that "if the requirements of the statute have not been met, [the
contract] will not be enforced." Id.
249. The court thus affirmed the trial judge's dismissal of plaintiff's action. Id. at 876,
357 S.E.2d at 317.
250. O.C.G.A. § 36-1-4 (1987).
251. 184 Ga. App. 406, 361 S.E.2d at 668 (1987).
252. Id. at 406, 361 S.E.2d at 669. The sale had occurred following issuance of a ft. fa.,
plaintiff's purported payment with a worthless check, and the sheriff's attempted collection.
Id., 361 S.E.2d at 670.
253. Id. at 407, 361 S.E.2d at 670.
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rives from the supreme court's decision in Toombs County v. O'Neal,"
imposing responsibility to the extent of any liability insurance obtained
by the county. 55 Illustrating the movement, Department of Transportation v. Land2 " presented allegations of a defective traffic light jointly installed, maintained, and controlled by the county and the state department of transportation. Upholding an action for resulting injuries, 5 7 the
supreme court viewed the allegations to "make the DOT and the county
joint tortfeasors and jointly and severally liable."" In turn, the court reasoned, "[t]he county is liable up to the $500,000 liability insurance it
259

purchased."

The county's mere purchase of liability insurance is not the decisive
factor, however, as the supreme court has twice recently confirmed. In
Ward v. Bulloch County,2 0 the court held that, in the absence of bad
faith, the county did not waive its immunity when it failed to provide
timely notice of plaintiffs claim to the insurer. 2 ' "Rather," the court asserted, "sovereign immunity is waived only when the insurer. . . satisfies
a claim under the coverage provided." 2 Consequently, "[ilf payment is
not required under the contract, and bad faith has not been shown, there
is no waiver of immunity.'"2 Evoking a similar decision, Dugger v.
Sprouse2" yielded a county liability insurance policy which expressly provided no coverage for the type of claim asserted by the plaintiff.2 " s Again
the court was emphatic that the purchase of the policy did not constitute
waiver: "[W]here there is no insurance coverage, there is no waiver of
254. 254 Ga. 390, 330 S.E.2d 95 (1985).
255. Id. at 390, 330 S.E.2d at 95. For description and analysis of the case and decision,
see Sentell, Georgia Local Government Tort Liability: The "Crisis" Conundrum, 2 GA. ST.
U.L. REv. 19 (1986).
256. 257 Ga. 657, 362 S.E.2d 372 (1987).
257. The court thus affirmed the court of appeals' decision to the extent indicated, in
Department of Transp. v. Land, 181 Ga. App. 94, 351 S.E.2d 470 (1986). 257 Ga. at 657, 362
S.E.2d at 373.
258. Id.
259. Id.
260. 258 Ga. 92, 365 S.E.2d 440 (1988).
261. Id. at 93, 365 S.E.2d at 441. Plaintiff claimed negligent injury in the county prison;
the county waited 17 months to present the claim to its insurer, although no bad faith was
established; and the insurer had been judicially determined to have no obligation to defend
or pay. Id.
262. Id.
263. Id. With two justices dissenting, the court thus affirmed the trial judge's grant of
summary judgment for the county. Id.
264. 257 Ga. 778, 364 S.E.2d 275 (1988).
265. Id. at 779, 364 S.E.2d at 275. The action was for injuries suffered by plaintiff in
delivering wrestling mats from one county school to another; the trial judge had found that
the county's insurance policy provided no coverage for this claim. Id.
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sovereign immunity."' "
The court of appeals, via its decision in Early County v. Fincher,67
also announced a limitation on the waiver movement. Reviewing an action for injuries allegedly resulting from county negligence,"' with the
claim allegedly covered by county insurance, 2 " the court held the insurance not a proper subject for jury consideration. 7 0 Rather, the court reasoned, it was the province of the trial judge to determine the existence
and limits of any county insurance coverage and to mold accordingly any
jury verdict for claimant. 1
Another famous moderating movement against county immunity
originated with the historic Monell decision by the United States Supreme Court in 1978."2 ' With that decision, local governments became
"persons" subject to liability imposed by the Civil Rights Act of 1871 for
deprivation of rights caused by official "custom" or "policy. 1 "s The plaintiff in Evans v.Clayton County"' sought to invoke that liability for injuries inflicted by a dog released from the county pound .'" The court of
appeals rejected plaintiff's allegations of a "'corrupt and negligent' policy"' 7 6 on the part of the county in releasing vicious dogs upon the public.
Instead, the court found the release to result from a good faith determination that the dog was not vicious and that the adopter would properly
keep the animal. Affirming summary judgment for the county, the court
quoted from yet another of the Supreme Court's opinions: "Where a government official's act causing injury to life, liberty or property is merely
27
negligent, no procedure for compensation is constitutionally required."
266. Id.
267. 184 Ga. App. 47, 360 S.E.2d 602 (1987).
268. Plaintiffs alleged both nuisance and negligence on the part of the county in failing
to provide adequate warning of an embankment with which plaintiffs collided. Id. at 47, 360
S.E.2d at 603.
269. Plaintiffs alleged the county to have waived its sovereign immunity to the extent of
a $300,000 liability insurance policy in effect at the time of the accident. Id.
270. Although assuredly relevant to the case, the court reasoned, the scope of liability
coverage "is not a matter which can be considered of any legitimate concern to the jury." Id.
at 48, 360 S.E.2d at 604.
271. The court thus reversed the trial judge in denying the county's motion to exclude
evidence of the county's liability insurance coverage from the jury's consideration. Id.
272. Monell v. Department of Social Servs., 436 U.S. 658 (1978).
273. 42 U.S.C. § 1983 (1982). For treatment of Monell, its progeny in the Supreme
Court, and its impact upon Georgia local governments in both federal and state courts, see
P. SENTELL, GEORGIA LocAL GOVERNMENT LAW's ASSIMILATION OF MONELL SECTION

1983

AND

THE NEW "PERSONS" (1984).
274. 182 Ga. App. 613, 356 S.E.2d 553 (1987).

275. Id. at 613, 356 S.E.2d at 553. The dog had been adopted from the county pound
some ten months prior to the injury. Id.
276. Id.
277. Id. at 614, 356 S.E.2d at 554 (quoting Daniels v. Williams, 474 U.S. 327 (1986))
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County officials and employees provide additional targets for claimants
alleging injury in the local government context. Although traditionally
considered more vulnerable to tort responsibility than their governmental
employers, officers and employees are likewise protected by a degree of
immunity.27 6 Presently, the supreme court's 1980 decision in Hennessy v.
Webb2 79 occupies watershed status on the subject; it declares immunity
for the officer's discretionary acts unless done with wilfulness, malice, or
corruption.28 0
The court of appeals applied the Hennessy formulation in two instances during the survey period. In Ostuni Bros., Inc. v. Fulton County
Department of Public Works,"s the court held that a department accountant was immune for conduct with respect to the issuance of a ft. fa.
against plaintiff's property.2 2 Emphasizing that defendant's actions
'"were all discretionary acts within the scope of her duties," the court
found no evidence of "wilfulness, malice, or corruption. 2 3 The court
reached the same conclusion in Craft v. Preble,2" reviewing a wrongful
death action against a county health care employee who placed the mildly
retarded decedent in a motel from which the decedent disappeared. 28 ' Although the motel was not licensed as a personal care home, the court
found no prohibition against defendant's practice nor evidence that it was
beyond the decedent's capability. 2 "In summation," the court asserted,
"a thorough review of the record fails to reveal any evidence of that extreme misconduct which is characterized as wilful, wanton, malicious, or
corrupt."25 7
(emphasis in original).
278. For treatment of the subject, see Sentell, Georgia Local Government Officers:
Rights for Their Wrongs, 13 GA. L. REv. 747 (1979), reprinted in P. SENTELL, ADDITIONAL
STUDIES IN GEORGIA LocAL GOVERNMENT LAw 419 (1983).
279. 245 Ga. 329, 264 S.E.2d 878 (1980).
280.

Id. at 331, 264 S.E.2d at 880.

281.

184 Ga. App. 406, 361 S.E.2d 668 (1987).
Id. at 406, 361 S.E.2d at 670. Plaintiff's action was for the wrongful sale of his

282.

property for nonpayment of assessments; defendant had dealt with plaintiff over a period of
time concerning the nonpayment and finally submitted the fi. fa. to the sheriff for levy. Id.
283. Id. at 408, 361 S.E.2d at 671. The court thus reversed the trial judge's refusal to
grant summary judgment for defendant. Id.
284. 182 Ga. App. 429, 355 S.E.2d 746 (1987).

285.

Id. at 429, 355 S.E.2d at 746. The decedent was later found drowned. Id.

286.

The court also noted plaintiff's prior practices even in respect to decedent herself.

Id. at 430, 355 S.E.2d at 747.
287. Id. The court thus affirmed the trial judge's grant of summary judgment for
defendant.

MERCER LAW REVIEW

[Vol. 40

G. Zoning
In the county rezoning milieu, landowners who object to the change will
frequently assert vested rights in the present zoning, based on the principle of equitable estoppel."' The supreme court acknowledged this principle in Cohn Communities, Inc. v. Clayton County,"' but emphasized the
conditions of good faith reliance on official assurance and substantial
change.'" The court then launched an inquiry into whether those conditions were fulfilled by plaintiffs reliance, at the time he purchased the
tract, upon a letter from the county planner stating the present zoning
and by plaintiff's expenditure of $600 on the tract.'" As for the letter, the
court characterized it "a neutral statement" of present zoning, lacking
"the quality of promise necessary to an estoppel."' 2s 2 Additionally, the
court considered the $600 expenditure insufficient to constitute a substantial change.'" Accordingly, plaintiff had met neither condition and
thus acquired no vested rights to estop the county's rezoning of the
property.2"
The supreme court's decisions in two other survey-period cases serve to
illustrate the complex mixture of functions occurring throughout the
county zoning maze. They also indicate the crucial importance of the official characterizations applied to those functions. Jackson v. Delk"s ' involved a controversy between adjacent property owners over whether one
of the owners was acting in accordance with the county commissioners'
rezoning of his property.'" In attempting to resolve the matter, the trial
judge granted a motion for discovery, requiring the commissioners to give
deposition testimony of their respective intentions in granting the rezon288. For treatment of the subject, see P. SENTELL, THE DOCTRINE OF ESTOPPEL IN GEOR(1985).
289. 257 Ga. 357, 359 S.E.2d 887 (1987).
290. Id. at 358, 359 S.E.2d at 889.
291. Plaintiff purchased the 50-acre tract in issue, then zoned multi-family, and the
county subsequently moved to rezone the property single-family residential. Id. at 357, 359
S.E.2d at 888.
292. Id. at 359, 359 S.E.2d at 889. Neither was there any assurance, the court observed,
that the necessary permits would be issued.
293. One justice dissented on this point, contending significant diminution in value. Id.
at 361, 359 S.E.2d at 890 (Smith, J., dissenting).
294. Id. at 359, 359 S.E.2d at 889. The court also rejected plaintiff's attack upon a zoning
ordinance permitting the county commission to file an application for rezoning without written notice to the landowner. It was sufficient, the court held, that another ordinance clearly
required both notice and hearing prior to any rezoning action by the county. Id.
295. 257 Ga. 541, 361 S.E.2d 370 (1987).
296. Id. at 541, 361 S.E.2d at 371. The commissioners had rezoned with the stipulation
that a buffer be put on the back side of the property, and the owners disagreed over whether
the buffer was required for the entire property line. Id. at 542, 361 S.E.2d at 371.
GIA LocAL GOVERNMENT LAW
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ing application. Reversing that action, the court announced as controlling
the principle that "in a judicial proceeding, the testimony of a legislator,
with respect to the legislative intent underlying the enactment of a particular piece of legislation, is inadmissible." s 7 Less than six months later,
the court confronted Berkelbaugh v. Greens a challenge to a county
board of zoning appeals' denial of a zoning variance.2 9 In attempting to
resolve the matter, the trial judge required the members of the board to
submit to interrogatories. Affirming that action,300 the court held that in
considering and acting upon guidelines contained in the zoning ordinance,
the board of zoning appeals "acts only administratively and not legislatively."'3 0 1 On the basis of that classification, the court distinguished its
decision in Jackson and0 held this administrative body subject to the interrogatory procedure. 2
H.

Authorities

On a number of substantive fronts during the survey period, county
authorities projected issues for resolve by the appellate courts. The initial
point of purpose itself permeated the litigation unfolded in Alexander v.
Macon-Bibb County Urban Development Authority.303 The setting was
one in which the development authority sought to issue revenue bonds,
under the Development Authorities Law,ss for the construction of a
"motel, convention and trade show facility,''s01 a project including a 120room motel with a meeting room for 150 people. The taxpayer-intervenor
297. Id. at 543, 361 S.E.2d at 372. However, the court reasoned that legislative intent

could be discovered from subsequent legislation and remanded the proceeding so that the
trial judge could determine whether there had been such clarification. Id.
298. 258 Ga. 150, 366 S.E.2d 284 (1988).

299. Id. at 150, 366 S.E.2d at 285.
300. Id. at 151, 366 S.E.2d at 285. However, the court did reverse the trial judge's decision that the county zoning ordinance was invalid in unconstitutionally delegating legislative
power to the board of zoning appeals. Focusing upon "six specific conditions" listed by the
ordinance for the board's consideration in passing on a variance application, the court held

those guidelines to restrict the board to an administrative capacity; thus, the ordinance delegated no legislative authority. For treatment of this issue of delegation in the local government context, see Sentell, Delegation in Georgia Local Government Law, 7 GA. ST. BJ. 9
(1970), reprinted in P. SENTELL, STUDIES INGEORGIA LocAL GOvERNMENT LAW 731 (3d ed.
1977); see also Sentell, Delineating Delegation in Georgia Local Government Law, URsAN
GA., June 1988, at 23.
301. 258 Ga. at 150, 366 S.E.2d at 285.

302. The court then remanded for the trial judge's decision on whether the board had
acted arbitrarily and capriciously. Id. at 151, 366 S.E.2d at 285.
303. 257 Ga. 181, 357 S.E.2d 62 (1987).
304. 1963 Ga. Laws 531 (codified as amended at O.C.G.A. §§ 36-62-1 to -12 (1987 &
Supp. 1988)).
305. 257 Ga. at 182, 357 S.E.2d at 63.
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maintained that a "meeting room" could not transform a motel into a
"convention facility" for purposes of the authorizing statute." Rejecting
that contention, 30 the supreme court found evidence that "the purpose of
this project is to attract groups of up to 150 persons meeting for a particular purpose, by offering lodging and a meeting room which will accommodate the group."8 s s Accordingly, the court held, the project constituted
an authorized "convention facility."30'
The bond validation proceeding is conclusive on affected parties, a
point the supreme court re-emphasized in NCNB National Bank v.
Charlton County.310 Specifically, the court noted, the validation judgment
contained the county's tax levy agreement for financing the bonds, and
the county could have raised any issue concerning that agreement with
the county development authority during the validation proceeding."
The matter thus resolved, the court directed issuance of a mandamus ordering county officials to proceed with levying the taxes in the amounts
necessary for the agreed payments on the bonds.3 1'
A final concern litigated during the period went to the tort responsibility of a county hospital authority. In Hodges v. Effingham County Hospi1 ' the court of appeals acknowledged prior decisions that
tal Authority,"
the "sue and be sued" language of the hospital authority statute3 4' served
to treat hospital authorities as private corporations for purposes of tort
liability.31 In addition, the court advanced the analogy as well to responsibility for punitive damages. "[U]nder appropriate circumstances," the
court announced, "a hospital authority may be held liable for punitive
damages." '
306. O.C.G.A. § 36-62-2 (1987).
307. The court reasoned that in the absence of a statutory definition of "convention
facility," it would read the term as referring to "a means used to facilitate the assembly of
members of a particular group." 257 Ga. at 182, 357 S.E.2d at 64.

308. Id,
309. The court also rejected the intervenor's other attacks against the project, including
a challenge to the validation resolution to the development authority: "The fact that all

final blueprints and specifications were not incorporated into the resolution does not require
invalidation of the bonds." Id. at 183, 357 S.E.2d at 64.
310. 258 Ga. 74, 365 S.E.2d 436 (1988).
311. Id. at 74, 365 S.E.2d at 436. The court explained that under its prior decision in
Jacksonville Nat'l Bank v. Charlton County, 253 Ga. 208, 317 S.E.2d 204 (1984), the county

possessed both actual and statutory notice of the bond validation proceeding. Id.
312. Id. at 75, 365 S.E.2d at 437.
313.
314.
315.
316.
rected

182 Ga. App. 173, 355 S.E.2d 104 (1987).
O.C.G.A. § 31-7-75 (1985).
See Medical Center Hosp. Auth. v. Andrews, 250 Ga. 424, 297 S.E.2d 28 (1982).
182 Ga. App. at 175, 355 S.E.2d at 107. Reversing the trial judge's grant of a diverdict for the authority, the court reasoned that the hospital nurses' failure to con-

vey to the physician actual knowledge of decedent's heart condition and medication
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III. LEGISLATION

A. Statutes
In order to escape prohibition as a "population statute," any statute
classifying political subdivisions having less (or more) than a specified
17
population must affect three or more such political subdivisions3
B. Power
On the positive side, the General Assembly acted to expressly provide
counties and municipalities with power to "preserve and protect" cemeteries deemed by the local government to have been abandoned or neglected.' 1 s The local governments are empowered to expend public funds
81
in the exercise of this authority. 3
Of negative complexion, the General Assembly expressly set beyond local government capabilities the subjects of burglar alarm systems, fire
alarm systems, and other electronic security systems. 20 The statute expressly prohibits counties and municipalities from installing, servicing,
maintaining, operating, selling, or leasing such systems, if a licensed private contractor within the locality offers such services.
C. Officers and Employees
The 1988 General Assembly extensively revised the "Ethics in Government Act. '832 1 As changed, the statute requires reports of contributions by
campaign committees, separate bank accounts for contributions, maintaining campaign accounts for inspection, and financial disclosure statements. 2 2 The statute mandates that candidates for county office file their
statements with the county elections superintendent, and that candidates
for municipal office file with the municipal clerk.
The legislature also amended statutes relating to the indictment of
public officers. Both county commissioners and members of municipal
governing bodies are to be provided a copy of their indictments before
presentation to the grand jury, and these accused officials are assured the
right to appear before the grand jury, make a sworn statement, and be
"evinces that entire want of care which would raise the presumption of a conscious indifference to the consequences." Id.
317. 1988 Ga. Laws 1548.
318. 1988 Ga. Laws 318.
319. Id.
320. 1988 Ga. Laws 1847.
321. 1986 Ga.Laws 957 (codified as amended at O.C.G.A. §§ 21-5-1 to -53 (1987 & Supp.

1988)).
322. 1988 Ga. Laws 603.
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present for the presentation of all evidence.323 If convicted, the county or
municipal officer is removed from office.
D. Openness
New "open meetings" provisions apply to the meetings of local governing bodies and committees. 2 Measures enacted at meetings not open
to the public are nonbinding when challenged within ninety days. The
statute requires notice of meetings twenty-four hours in advance, except
when special circumstances occur, in which event the notice must be reasonable under the circumstances. A written agenda of the meeting must
be available within two days after adjournment, and minutes of the meeting must be open to public inspection by the next regular meeting.
New "open records" provisions apply to county and municipal records,
assuring citizens the right of personal inspection and the right to make
photographs or reproductions. 25 Excepted from the disclosure requirements are medical records of a personal nature, law enforcement records
of confidential sources, records of pending investigations or prosecutions,
records of confidential evaluations, and records relative to acquisition of
property.
E. Contracts
The 1988 legislature empowered municipalities and counties to enter
into lease-purchase agreements for the acquisition of property and services.3 2 The contract must terminate the local government's obligation at
the close of the calendar year of execution and at the close of each succeeding calendar year of renewal. The contract must state the local government's total obligation for the calendar year, and until the local government pays in full for the property, title must be retained in the
vendor. The statute further specifies that the contract obligates the local
government only for sums payable during the calendar year and shall not
be deemed to create a local government debt beyond the calendar year.
F. Finances
In an effort to resolve the traditional county dissatisfaction with the
state revenue commissioner's "factoring" of disapproved county tax digests, the 1988 General Assembly revamped the procedure for achieving
323. 1988 Ga. Laws 298.
324. 1988 Ga. Laws 235 (amending O.C.G.A.
(1986)).
325. 1988 Ga. Laws 243 (amending O.C.G.A.
326. 1988 Ga. Laws 1954.

§§ 50-14-1 to -6 and repealing § 36-80-1
§§ 50-18-70 to -73 (1986)).
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ad valorem tax digest uniformity.2 Upon the revenue commissioner's determination that a digest lacks uniformity and equalization of assessments, the commissioner notifies the county board of tax assessors of his
disapproval, with a list of suggested adjustments. The statute creates the
Ad Valorem Assessment Review Commission, composed of members from
each congressional district, with the power, through an appeals board, to
hear county appeals from the commissioner's disapproval. Following a
hearing, the appeals board reaches a decision on the commissioner's disapproval of the digest, with right of appeal to the superior court by either
the commissioner or the county governing authority.
The legislature also addressed two county business taxes. First, counties were empowered to classify businesses for tax purposes in the unincorporated area and to base fees or taxes upon a variety of criteria including gross receipts, square footage, number of employees, and fixed fees.""
Second, the legislature also revised statutes empowering counties and municipalities to impose taxes upon life insurance premiums. 29 The county
is directed to use the proceeds either for funding specified services in the
unincorporated area or to reduce the ad valorem taxes of the inhabitants
there. The county governing authority must reduce its tax millage rate to
offset proceeds received from the taxes, and reflect its use of those funds
in its budget.
G. Regulation
One new statute addresses the matter of locating county solid waste
disposal sites near the county line. Beginning in 1990, no permit shall be
issued for a site within one-half mile of an adjoining county without the
express approval of that county's governing body.3 -0
Another enactment embodies the Dangerous Dog Control Law, a statutory framework for dealing with dogs that inflict severe injury without
provocation.331 The statute empowers local governments to designate a
dog control officer and to create an animal control board. The officer is
charged with the duty of identifying dangerous dogs in the locality, with
notification to the owner who must be afforded the right to request a
hearing on the issue. Dangerous dog owners must obtain a certificate of
registration from the dog control officer upon a showing of proper enclosure, a clear posting of the premises, and either an insurance policy or
surety bond.
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